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Before the Florida Public Service Commission 
Prepared Supplemental Direct Testimony of 

Ronnie R. Labrato 
Docket No. 01 0827-El 

Date of Filing: August 1, 2001 

Please state your name, business address, and occupation. 

My name is Ronnie R. Labrato. My business address is One Energy 

Place, Pensacola, FL 32520. I am Vice President, Chief Financial Officer 

and Comptroller of Gulf Power Company. 

Are you the same Ronnie R. Labrato who has previously filed direct 

testimony dated June 18, 2001, in this docket? 

Yes. 

What is the purpose of your supplemental testimony in this proceeding? 

I will address issues raised by the Florida Public Service Commission 

(FPSC) Staff, the Office of Public Counsel, and the Florida Industrial 

Power Users Group following the submittal of my direct testimony. 

Do you have any exhibits that contain information to which you will refer in 

your testimony? 

Yes, I have two exhibits which I am co-sponsoring with Mr. Howell. ‘The 

first of these two exhibits (Exhibit RRUMWH-1) is a comparison of the 

estimated non-fuel costs of the proposed purchased power arrangement 

with Southern Power Company and rate base treatment of Smith Unit 3. 
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This document was included as Exhibit A, ‘Comparison of Purchase 

Power Arrangement and Rate Base Treatment of Smith CC Unit,” in the 

Company’s Request for Confidential Classification filed with the FPSC on 

June 29,2001 and was designated as document no. 08090-01 by the 

Office of the Commission Clerk. The second of these two exhibits (Exhibit 

RRUMWH-2) is a letter agreement between Gulf Power and Southern 

Power outlining the significant agreements and other documents that will 

be signed as part of the transfer of Smith Unit 3 to Southern Power if 

Gulf’s request for cost recovery of the proposed purchased power 

arrangement is ultimately approved. 

Counsel: We ask that Exhibits RRUMWH-1 and RRUMWH-2, co- 

sponsored by Mr. Labrato and Mr. Howell, be marked as 

Exhibit No. - (RRUMWH-l} and Exhibit No. - 

(RR UM W H-2). 

Ple n rally describe what is shown in the top portion of Exhibit 

RRUMWH-1 (lines 5 through 21). 

The top portion of the exhibit shows the calculation of estimated revenue 

requirements assuming Smith Unit 3 is included in rate base. The time 

period represented is the first ten years of the unit’s estimated depreciable 

life of thirty years. Annual revenue requirements include the projected 

carrying costs on the average net investment for Smith Unit 3, including 

depreciation expense, and projected costs for operating and maintenance 

(O&M) expense and taxes. Line 21 of the rate base calculation shows a 

Docker No. 0 10827-El Pagc 2 Witness: I<onnie K.  1,ahrato 
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net present value of approximately $300 million for the estimated annual 

revenue requirements for years 1 through 10 under traditional rate base 

treatment of Smith Unit 3. 

Please generally describe what is shown in the bottom portion of Exhibit 

RRUMWH-1 (lines 22 through 32). 

The bottom portion of the exhibit represents the calculation of Gulf’s 

estimated payment obligations under the proposed purchased power 

arrangement with Southern Power. The time period represented is the 

10-year term under the proposed purchased power arrangement for the 

sale of all of the capacity of Smith Unit 3 to Gulf Power. The estimated 

annual capacity payments are calculated by multiplying the annual 

capacity price designated in the purchased power agreement (PPA) by 

the expected annual megawatts of capacity available from Smith Unit 3. 

The estimated territorial variable O&M cost is calculated by multiplying the 

estimate for megawatt hours of territorial use by the variable O&M rate 

identified in the PPA. Line 32 of the PPA calculation shows the net 

present value for the estimated annual payments to Southern Power for 

years 1 through 10 under the proposed purchased power arrangement. 

What conclusion can be made after comparing the net present value 

calculations shown in Exhibit RRUMWH-l? 

The comparison of the net present values of the estimated annual 

revenue requirements of rate base treatment of Smith Unit 3 and the 

estimated annual payments to Southern Power of the proposed 

Docket No. 0 10827-liI Pagc 3 Witness: Ronnie R .  1,nhrato 
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purchased power arrangement shows that the projected costs to Gulf’s 

customers in either scenario is approximately the same. 

The benefits to Gulf’s customers of the proposed purchased power 

arrangement relate to the 10-year term of the PPA compared to the 

estimated depreciable life of Smith Unit 3 of thirty years, and the transfer 

of risks associated with ownership, such as unexpected cost increases, to 

Southern Power. At the end of the 10-year term of the PPA, Gulf’s 

customers will not have any further obligation to pay for Smith Unit 3 and 

will therefore be in a position to take advantage of any benefits that may 

result from changes in the wholesale electric generation market that are 

anticipated during the next ten years. Gulf‘s ownership of Smith Unit 3 and 

inclusion of associated costs in Gulf’s rate base would result in a 30-year 

commitment by Gulf and its customers. The proposed purchased power 

arrangement allows for proper cost recovery the first ten years of the 

asset’s life without committing Gulf and its customers to capacity costs 

from this investment for the next twenty or more years of the asset’s life. 

In other words, the PPA with Southern Power, if approved, provides Gulf 

and its customers with a high degree of flexibility that is not otherwise 

possible with traditional rate base treatment of new capacity. 

Q. Should Gulf Power be required to obtain the FPSC’s consent before any 

modifications to the purchased power agreement are submitted to the 

FERC by Gulf or Southern Power? 

Yes. That is one of the reasons Gulf chose to seek the FPSC’s approval 

of the proposed purchased power arrangement first, before taking it to the 

A. 
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FERC. I should point out that Gulf Power does not intend to initiate or 

agree to any modifications to the purchased power agreement with 

Southern Power. But if modifications become appropriate, Gulf agrees 

that the FPSC should have an opportunity to review such modifications for 

prudence before the changes are put into effect. 

Q. Should the FPSC also have an opportunity to review any changes in price 

under the PPA that result from operation of any provisions of the 

contract? 

Yes. Although the capacity price is essentially fixed for the 10-year life of 

the capacity purchase portion of the contract, there are some limited 

circumstances outlined in the PPA that would result in a price adjustment 

for the remaining term. Gulf would expect that such changes to the 

amounts paid under the PPA, as provided for in the contract, would be 

subject to review by the Commission to ensure that the terms of the 

contract have been properly and prudently applied. Unlike modifications 

to the contract previously discussed, these changes are provided for 

under the terms of the contract itself. 

A. 

Q. Have Gulf Power’s retail customers been charged to date with any 

construction costs associated with Smith Unit 3? 

No. Smith Unit 3 is under construction and is expected to begin 

commercial operation by June 1, 2002. Costs incurred to date associated 

with Smith Unit 3 are included in the balance of construction work in 

progress (CWIP). Since the Smith combined cycle project is eligible for 

A. 
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Allowance for Funds Used During Construction, it has been included in 

interest bearing CWlP and is excluded from Gulf‘s rate base during the 

construction period. However, there is $1 19,000 of existing land at Plant 

Smith being used for Smith Unit 3 that has been included in rate base in 

the monthly surveillance reports and, if the PPA is approved, will be 

transferred to Southern Power. 

If this Commission grants Gulf’s request and approves the proposed 

purchased power arrangement for cost recovery, what happens next? 

As indicated in our petition, the immediate next step is to obtain approval 

of the PPA from the FERC. After we have received approval from both 

this Commission and the FERC, then we will take the steps necessary to 

actually transfer ownership of the construction work in progress that will 

become Smith Unit 3. To accomplish this transfer, Gulf Power and 

Southern Power will each sign the documents that are attached to the 

letter agreement contained in Exhibit RRUMWH-2. Included in these 

documents are the Asset Purchase and Sale Agreement and associated 

agreements, the Interconnection Agreement, and the Operating 

Agreement. It is the stated intention of the two contracting parties to sign 

these and any other necessary agreements once all regulatory approvals 

are obtained. 

Does this conclude your testimony? 

Yes. 
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Florida Public Service Commission 
Docket No. 01 0827-El 
Gulf Power Company 
Witness: Ronnie R. Labrato/M. W. Howell 
Exhibit No. (RRUMW H- 1 ) 

EXH 1 BIT RRUMW H- 1 

Comparison of Purchase Power Arrangement and Rate Base Treatment of Smith CC Unit 

On file with the Commission as document number 08090-01, subject to a pending request 
for confidential classification filed June 29, 2001. 
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EXHIBIT RRUMWH-2 

Letter Agreement between Gulf Power Company and Southern Power Company 



LETTER AGREEMENT 

Gulf Power Company and Southcm Power Company have negotiated the following agreements 
to cariy out the intent of the parties to transfer and provide for the operation of Smith Unit 3. The 
execution of these agreements by Gulf Power Company and Southern Power Company is 
contingent on the satisfaction of the condition precedent set forth in Article 2 of the PPA dated 
June 8,2001. The undersigped agree that upon the condition precedent set forth in Article 2 of 
the PPA being satisficd, thc attached agreements shall be executed by both of the undersigned 
parties. 

A list of the agreements is as follows: 

Exhibit A: 
Exhibit B: 
Exhibit C: Bill of Sale 
Exhibit D: Interconnection Agreement 
Exhibit E: Operating Agreement 

Asset Purchase and Sale Agreement 
Assignment and Assumption Agreement 

Unexecuted copies of these agreements are attached hereto as exhibits identified as shown in the 
preceding list. 

SOUTHERN POWER COMPANY 
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EXHIBIT A 

ASSET PURCHASE AND SALE AGREEMENT 

THIS ASSET PURCHASE AND SALE AGREEMENT (this “Agreement”), dated as of 
,2001, is , and to be effective as of the close of business on 

by and between Gulf Power Company, a Maine corporation (the “Scllcr”), and Southern 
Power Company, a Delaware corporation (the “Buyer”). Buyer and Seller are sometimes 
referred to herein as a “Party” and collectively as the “Parties.” 

WHEREAS, each of Buyer and Seller is a wholly-owned subsidiary of The Southern 
Company (“Southern Cotnpany”); and 

WHEREAS, Seller is cull-ently in the process of constructing an approximately 575 MW 
combined-cycle electric generating unit located in Bay County, Floiida and currently known by 
the Parties as Smith 3 (as hereinafter defined); and 

WHEREAS, Buyer desires to purchase, and Seller desires to sell, all of the Seller’s 
interest in Smith 3; 

NOW, THEREFORE in consideration of the mutual covenants, representations, 
warranties and agrecments hereinafter set forth, and intending to be legally bound hereby, the 
Parties agree as follows: 

ARTICLE I. 
DEFINITIONS 

1.1. Definitions. The capitalized terms used in this Agreement and not otherwise 
defined in the body hereof shall have the meanings set forth on Exhibit A hcreto. 

ARTICLE I1 
PURCHASE AND SALE 

2.1. The Sale. Upon the terms contained in this Agreement, at the Closing, Seller shall 
sell, assign, convey, transfer and deliver to Buyer, and Buyer shall purchase and acquire from 
Seller, free and clear of all Encumbrances (except for Permitted Encumbrances) all of Seller’s 
rights, title and intcrest in, to and under the real and personal property, tangible or intangible, 
constituting Smith 3 or used principally in connection with Smith 3 (collectively, thc “Assets”), 
including, without limitation, thc following assets owned or lcased by Seller: 

(a) all real property relating to the Assets, including, without limitation, all buildings, 
structures, facilities, fixtures and other improvements thereon, and all mineral rights and reserves 
located thereon or thereunder, together with all waterlines, rights of way, uses, licenses, 
easements, hereditaments and tenements and all appurtenances thereto (the “Real Property”); 



(b j all inventories of fuels, supplies, materials and spare parts located on or in transit 
to the Assets or otherwise included in the net book value of the Assets on the Closing Date; 

(c )  all machinery, equipment, fumiture and other personal property owned by Seller 
related to the Assets, and located on the Real Property on the Closing Date, together with all the 
personal property of Seller to be used principally in the operation of the Assets whether or not 
located on the Real Property; 

(dj the Seller’s Agreements; 

(e) all Operating Permits and Environmental Permits, to the extent the same are not 
retained by Seller as operator of the Assets pursuant to the Operating Agrecment; 

(0 all books, operating records, engineering or design plans, blueprints, 
specifications, procedures and similar items relating to the Assets; 

(g) all unexpired, transferable warranties received by Seller from third parties with 
respect to any of the Assets as of the Closing Date; 

(h) all intellectual property owned by Seller and relating exclusivcly to the Assets, 
including, without limitation, the rights of Seller in and to the namc of Smith 3; 

(i) all rights of Seller in and to any causes of action against third parties relating to 
any Asset or Assumed Liability; 

(j) all guarantees and indemnification rights relating to the Assets and the Assumed 
Liabilities; 

(k) all work-in-progress on the Assets and the Interconnection Facilities; and 

(1) any rehnd or credit related to real or personal property Taxes paid prior to the 
Closing Date in respect of the Assets, whether such refund is received as a payment or as a credit 
against future real or personal property Taxes. 

2.2. Assumed Liabilities. On the Closing Date, Buyer shall deliver to Seller the 
Assignment and Assumption Agreement, pursuant to which Buyer shall assume and agree to 
discharge a11 of thc following liabilities and obligations of Seller that relate to the Assets in 
accordance with the tcnns and subject to the conditions thereof: 

(a) all liabilities and obligations of Seller arising after the Closing Date under (i) the 
Seller’s Agreements, (ii) the Operating Permits, and (iii) the Environmental Permits; except in 
each case, to the extent such liabilities and obligations, but for a breach or default by Seller, 
would have been paid, performed or otherwise discharged on or prior to the Closing Date or to 
the extcnt the same arise out of any such breach or default; 
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(b) all liabilities and obligations associated with the Assets in respect of Taxes for 
which Buyer is liable; 

(c> any Environmental Liability arising after the Closing Date, except for 
Environmental Liabilities for which Seller shall be responsible under any Related Agreement or 
Section 7.l(a) hereof; 

(d) capital expenditures incurred pursuant to Operating Agreement for which Buyer 
shall be responsible under the terms and conditions thereof; 

(e) (i) any Tax relating to any period after the Closing Date that may be imposed on 
the ownership, sale, operation or use of the Assets relating to any period after the Closing Date; 
(ii) real or personal property Taxes relating to any period after the Closing Date; and (iii) any 
recording fees on Taxes that may be imposed as a result of thc transaction contemplated hereby; 
and 

(f) Permitted Encumbrances. 

It is understood and agreed that nothing in this Section 2.2 shall constitute or be deemed to be a 
waiver or release of any claims arising, or that may arise out of any agrccment between Buyer 
and Scller. 

ARTICLE 111 
PURCHASE PRICE 

3. I .  Purchase Price. The purchase price for the Assets shall be an amount equal to the 
net book value of the Assets, as of the Closing Date (the “Purchase Price’,). 

3.2. Allocation of Purchase Price. The Parties shall allocate the Purchase Pricc among 
the items constituting the Assets within ninety (90) days after the Closing Date. Each Party shall 
file all fcderal, state and local tax returns, in accordance with any allocation agreed to pursuant to 
this Section 3.2, reporting the transactions contemplated by the Agreement for federal income tax 
and all other tax purposes in a manner consistent with any such agreed-upon allocation. 

3.3. Proration. The Parties agree that, except as otherwise provided in any Related 
Agreement, all of- the items normally prorated relating to the business and operation of the Assets 
shall be prorated as of the Closing Date, with Seller liable to the extent such items relate to any 
time period through the Closing Date, and Buyer liable to the extent such items relate to periods 
subsequent to the Closing Date. 

ARTICLE IV 
THE CLOSING 

4.1. Tiinc and Placc of Closing. Upon the tenns and subject to the satisfaction of the 
conditions contained in this Agreement, the closing of the sale of the Assets contemplated by this 
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Agreement (the “Closing”) will take place at such place and time as the Parties may agree. The 
date and time at which the Closing actually occurs is referred to herein as the “Closing Date.” 

4.2. Deliveries by Seller. At the Closing, Seller shall deliver the following to Buyer: 

(a) The Bill of Sale, duly executed by Seller; 

(bj 
with respect to the transfer of the Assets or the consummation of the transactions contemplated 
by this Agreement; 

All consents, waivers or approvals obtained or required by Seller as of the Closing 

(cj Each Related Agreement, duly executed by Seller or each Affiliate of Scllcr party 
thcreto; 

(d) The Deed duly executed and acknowledged by SeIler and in recordable form; 

(e) The Assignment and Assumption Agreement, duly executed by Seller; and 

(f) Such other agreements, documents, instruments and writings as are required to be 
deliverred by Sellcr at or prior to the Closing Date pursuant to this Agreement or otherwise 
reasonably required by Buyer in connection herewith. 

4.3. Deliveries by Buyer. At the Closing, Buyer shall deliver the following to Seller: 

(a) The Purchase Price, by wire transfer of immediately available funds or such other 
means as are agreed upon by Seller and Buyer; 

(b) The Assignment and Assumption Agreement, duly executed by Buyer; 

(c) Each Related Agreement, duly executed by Buyer; and 

(dj Such other agreements, documents, instruments and writings as are required to be 
delivered by Buyer at or prior to the Closing Date pursuant to this Agreement or otherwise 
reasonably required by Seller in connection herewith. 

ARTICLE V 
REPRESENTATIONS AND WARRANTIES OF SELLER 

Seller rcpresents and warrants to Buyer as follows: 

5 .  I .  Consents and Approvals: No Violation. (a> Neither the execution and delivery 
nor the performance of this Agreement by Seller will (ij conflict with or result in any breach of 
any provision of the Articles of Incorporation or Bylaws of Seller; (iij require any consent, 
approval, authorization or permit of, or filing with or notification to, any governmental or 
regulatory authority, except whcre the failure to obtain such consent, approval, authorization or 
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permit, or to make such filing or notification, would not, individually or in the aggregate, have a 
Material Adverse Effect; (iii) result in a default (or give rise to any right of termination, 
cancellation or acceleration) under any of the tenns, conditions or provisions of any note, bond, 
mortgage, indenture, license, agrcement or other instrument or obligation to which Seller or any 
of its subsidiaries is a party or by which any of their respective assets may be bound, except for 
such defaults (or rights of termination, cancellation or acceleration) as to which requisite waivers 
or consents have been obtained or which would not, individually or in the aggregate, have a 
Material Adverse Effect; provided, however, that Buyer acknowledges and agrees that it is 
purchasing the Assets subject to the terms and conditions of the Indenture (subject to Section 
8.15 hereof); or (iv) violate any Law applicable to Seller, or any of its assets, which violation 
would, individually or in the aggregate, have a Material Adverse Effect. 

(b) No declaration, filing or registration with, or notice to, or authorization, consent or 
approval of any goverimental or regulatory body or authority is neccssary for the execution, 
delivery or performance of this Agreement by Seller, other than such declarations, filings, 
registrations, notices, authorizations, consents or approvals which, if not obtained or made, will 
not, individually or in the aggregate, have a Material Adverse Effect. 

5.2 Entire Assets. The Assets include all of the assets that, individually or in the 
aggregate, are used in, or are necessary for, the business or operation of Smith 3. 

EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES 
EXPRESSLY SET FORTH IN THIS ARTICLE V, THE ASSETS ARE 
BEING SOLD AND TRANSFERRED “AS IS, WHERE IS,” AND 
SELLER IS NOT MAKING ANY OTHER REPRESENTATIONS OR 
WARRANTIES, WRITTEN OR ORAL, STATUTORY, EXPRESS OR 
IMPLIED, CONCERNING SUCH ASSETS, INCLUDING, IN 
PARTICULAR, ANY WARRANTY OF MERCHANTABILITY OR 
FITNESS FOR A PARTICULAR PURPOSE, ALL OF WHICH ARE 
HEREBY EXPRESSLY EXCLUDED AND DISCLAIMED. 

ARTICLE VI 
REPRESENTATIONS AND WARRANTIES OF BUYER 

Buyer represents and warrants to Seller as follows: 

6.1. Consents and Approvals: No  Violation. 

(a) Neither the execution and delivery, nor the performance of this Agreement by Buyer 
will (i) conflict with or result in any breach of any provision of the Articles of Incorporation and 
Bylaws of Buyer, (ii) require any consent, approval, authorization or permit of, or filing with or 
notification to, any governmental or regulatory authority, except where the failure to obtain such 
consent, approval, authorization or permit, or to make such filing or notification, would not, 
individually or in the aggregate, have a Material Advcrse Effcct, (iii) rcsult in a default (or give 
rise to any right of termination, cancellation or acceleration) under any of the terms, conditions or 
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provisions of any note, bond, mortgage, indenture, agreement, lease or other instrument or 
obligation to which Buyer or any of its subsidiaries is a party, or by which any of their respective 
assets may be bound, except for such defaults (or rights of termination, cancellation or 
acceleration) as to which requisitc waivers or consents have been obtained, or which would not, 
individually or in the aggregate, have a Material Adverse Effect, or (iv) violate any Law 
applicable to Buyer, or any of its Assets, which violation would, individually or in the aggregate, 
have a Material Adverse Effect. 

(b) No declaration, filing or registration with, or notice to, or authorization, consent or 
approval of any governmental or regulatory body or authority is necessary for the execution, 
delivery or pcrformance of this Agreement by Buyer, other than such dcclarations, filings, 
registrations, notices, authorizations, consents or approvals which, in the aggregate, would not 
have a inaterial adverse effect on any of Buyer’s matcrial obligations hereunder. 

ARTICLE VI1 
INDEMNIFICATION 

7.1. Indemnification. 

(a> Seller shall indemnify, defend and hold harmless Buyer from and against any and 
all claims, demands or suits (by any Person), losses, liabilities, damages (excluding consequential 
and special damages), obligations, payments, costs and expenses (including, without limitation, 
the costs and expenses of any and all actions, suits, proceedings, assessments, judgments, 
settlements and compromises relating thereto and reasonable attorneys’ fees and reasonable 
disbursements in connection therewith) (each, an “Indemnifiable Loss”), asserted against or 
suffered by Buyer relating to, resulting from or arising out of (i) any breach by Seller of any 
covenant or agreement of Seller contained in this Agreement, (ii) any liability relating to the 
Assets (including any Environmental Liability) arising from Seller’s activities on or from Seller’s 
use of any or all of the Assets on or before the Closing Date, or (iii) any breach by Seller of any 
representation or warranty set forth in Article V. 

(b) Buyer shall indemnify, defend and hold harmless Seller from and against any and 
all Indemnifiable Losses asserted against or suffered by Seller relating to, resulting from or 
arising out of (i) any breach by Buyer of any covenant or agreement of Buyer contained in this 
Agreement, (ii) after the Closing, the Assumed Liabilities or (iii) any breach by Buyer of any 
representation or warranty sct forth in Article VI. 

(c> The expiration, termination or extinguishment of any covenant, representation, 
warranty or agreement shall not affect the Parties’ obligations under this Section 7.1 if the Person 
entitled to receive indemnification hereunder provided the Person required to provide 
indemnification hereunder (the “hdemnifjmg Party”) with proper notice of the claim or event 
for which indemnification is sought prior to such expiration, termination or extinguishment. 

(d) The rights and remedies of Seller and Buyer under this Article VI1 are exclusive 
and in lieu of any and all other rights and reinedies which Seller and Buyer may have under this 
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Agreement or otherwise for monetary relief with respect to (i) any breach or failure to perform 
any covenant or agreement set forth in this Agreement, (ii) the Assumed Liabilities, and (iii) the 
representations and warranties of Seller contained in Article V and the representations and 
warranties of Buyer contained in Article VI. The indemnification obligations of the Parties set 
forth in this Article VI1 apply only to matters arising out of this Agreement and do not extend to 
matters arising out of any of other agreement, including, without limitation, the Related 
Agreements. Any indemnifiable loss arising under or pursuant to any other agreement shall be 
governed by the indemnification obligations, if any, contained in such other agreement. 

ARTICLE VIII. 
MISCELLANEOUS PROVISIONS 

8. I. Amendment and Modification. Subject to applicable Law, this Agreement may be 
ainendcd, modified or suppleinentcd only by written agreement of Scllcr and Buyer. 

8.2. Waiver of Compliance. Except as otherwise provided in this Agreement, any 
failure of any of the Parties to comply with any obligation, covenant, agreement or condition 
herein may be waived by thc Party entitled to the benefit thereof only by a written instrument 
signed by the Party granting such waiver, but such waiver or failure to insist upon strict 
compliance with such obligation, covenant, agreement or condition shall not operate as a waiver 
of, or estoppel with respect to, any subsequent or other failure. 

8.3. No Survival. Each and every representation, warranty and covenant contained in 
this Agreement (other than the covenants and obligations contained in Sections 3.2 and 3.3 and 
in Article VII, which covenants shall expire in accordance with their terms) shall expire with, and 
be terminated and extinguished by the consummation of the sale of the Assets and the transfer of 
the Assumed Liabilities pursuant to this Agreement, and such representations, warranties and 
covenants shall not survive the Closing Date; and none of Seller, Buyer or any officer, director, 
trustee or Affiliate of any of them shall be undcr any liability whatsoever with respect to any such 
representation, warranty or covenant. 

8.4 No Consequential Damages. Neither Party shall be entitled to recover fiom the 
other Party (including any Indemnifjmg Party) any amount in excess of the actual compensatory 
damages, court costs and reasonable attorney’s and other advisor fees suffered by such Party in 
connection with or with respect to this Agreement, Each Party waives any right to recover 
punitive, incidental, special, exemplary and consequential damages arising in connection with or 
with respect to this Agreement. 

8.5 Notices. All notices, consents, approvals, requests, invoices or statements 
(“Notices”) provided for or peimitted to be given under this Agreement must be in writing and 
delivered at the address or fax number for the recipient Party as set forth below or at such other 
address or facsimile number as the recipient Party may designate by notice to the other Party in 
accordance with this Section 8.5. Notices shall be (i) mailed by registered or certified U.S. Mail 
with return receipt requested, (ii) delivered personally (including delivery by private courier 
services) or (iii) faxed (with successful transmission of’ such Notice confirmed by the fax 
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machine of the sending Party). Such Notices shall be deemed to be duly given and received (i) 
upon receipt if mailed by registered or certified U.S. Mail with return receipt requested, (ii) when 
delivered if personally delivered (including delivery by private courier serviccs), unless delivered 
after 5:00 p.m. local time for the recipient Party, in which case such delivery shall be deemed to 
be received on the next business day, or (iii) when faxed if the sending Party’s fax machine 
confirms successful transmission of such Notice, unless faxed after 5:OO p.m. local time for the 
recipient Party, in which case such delivery shall be deemed to be received on the next business 
day. 

(a) If to Seller, to: 

Gulf Power Company 
One h e r b y  Place 
Pensacola, FL 32520 
Attention: President 

(b) If to Buyer, to: 

Southern Power Company 
270 Peachtree Street, N.E. 
Atlanta, GA 30303 
Attention: President 

8.6. Assimment. This Agreement and all of the provisions hereof shall be binding 
upon and inure to the benefit of the Parties and their respective successors and permitted assigns. 
Neither this Agreement nor any of the rights, interests or obligations hereunder shall be assigned 
by any Party hereto, without the prior written consent of the other Party. Notwithstanding the 
foregoing, 3uyer may assign, transfer, pledge or otherwise dispose of its rights and interests 
hereunder to any trustee or lender providing financing or refinancing in respect of the Buyer’s 
acquisition of the Assets, including upon and pursuant to the exercise of remedies with respect to 
such financing or refinancing, or by way of assignments, transfers, pledges, or other dispositions 
in lieu thereof, and in either case upon receipt of notice by Seller from Buyer of any such 
assignment, such assignee shall be deemed to have assumed, ratified, agreed to be bound by and 
perform all such obligations, and all references herein to “Buyer” shall thereafter be deemed to 
be references to such assignee, in each case without the necessity for further act or evidence by 
the Parties hercto or such assignee; provided, howcvcr, that ti0 such assignment shall relieve or 
discharge the Buyer from any of its obIigations hereunder. Seller shall, at Buyer’s expense, 
reasonably cooperate with Buyer, such Affiliates of Buyer and their respective trustees and 
lenders froin time to time in connection with any such assignment, transfer, pledge or other 
disposition of rights and intcrests hereunder. 

8.7 Governing Law. This Agreement shall be govemed by and construed in 
accordance with the Laws of the State of Florida (regardless of the Laws that might otherwise 
govern under applicable Florida principles of conflicts of law) as to all matters of validity, 
construction, interpretation, effect, performancc and remedies. 

8 



8.8 Counterparts. This Ajgeement may be executed in two or more counterparts, each 
of which shall be deemed an original, but all of which together shall constitute one and the same 
instrument. Any signature page of any such counterpart, or any facsimile transmission thereof, 
may be attached or appended to any other counterpart to complete a fully executed counterpart of 
this Agreement, and any facsimile transmission of any signature of a Party shall be deemed an 
original and shall bind such Party. 

8.9 Interpretation. The Article, Section, Schedule and Exhibit headings contained in 
this Agreement are solely for the purpose of reference, are not part of the agreement of the Parties 
and shall not in any way affect the meaning or interpretation of this Agreement. 

8.10 Schedules and Exhibits. All Exhibits and Schedules referred to herein arc 
intended to be and hereby are specifically incorporated herein by reference and made a part of 
this Agrcement. 

8.1 1 Entire Agreement. This Agreement and the Related Agreements embody the 
entire agreement and understanding of the Parties in respect of the transactions contempkited by 
this Agreement and supersede any and all prior oral or written expressions, understandings or 
agreements between the Parties with respect thereto. 

8.12 No Third Party Beneficiaries. Nothing in this Agreement, whether express or 
implicd, is intended to confer any rights or remedies under or by reason of this Agreement on any 
Person other than the Parties and their respective permitted successors and assigns, nor is 
anything in this Agreement intended to relieve or discharge the obligation or liability of any third 
Person to any Party, nor give any third Person any right of subrogation or action against any 
Party. 

8. I 3  No Relationship. Nothing in this Agreement creates or is intended to create an 
association, trust, partnership, joint venture or any other entity or similar legal relationship 
between the Partics, or impose a trust, Partnership or fiduciary duty, obligation, or liability on or 
with respect to either Party. Neither Party is or shall act as or be the agent or representative of 
the other Party. 

8.14 Severability. If any provision hereof is held invalid or unenforceable by any 
governmental authority of competent jurisdiction, or as a result of hture legislative action, this 
holding or action shall bc strictly construed and shall not affect the vaiidity or effect of any other 
provision hereof, and the Parties shall endeavor in good f:dith to replace such invalid or 
unenforceable provision with a valid and enforceable provision which achieves the purposes 
intended by the Parties to the greatest extent permitted by Law. 

8.1 5 Indenture. Seller hereby covenants and agrees that it will obtain a release of the 
Indenture with respect to the Assets within ninety (90) days of the Closing Date. 
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IN WITNESS WHEREOF, Seller and Buyer have caused this Agreement to be signed by 
their respective duly authorized officers as of the date first above written. 

GULF POWER COMPANY 

By: 

Name: 

Title: 

SOUTHERN POWER COMPANY 

By : 
C.B. Harreld 
Vice President, Comptroller and Chief Financial Officer 



Exhibit A 

Definitions 

(a) As used in thc Agreement to which this Exhibit A is attached, the following terms 
have the meanings specified in this Section (a), 

“Affiliate” has the meaning set forth in Rule 12b-2 of the General Rules and ReguIations 
under the Securities and Exchange Act of 1934, as amended. 

“Assignment and Assumption Agreement" means the Assignment and Assumption 
hgreeincnt pursuant to which Seller assigns all of its rights and Buyer assumes and agrees to pay 
and perform certain obligations and liabilities of Seller associated with the Assets, each 
substantially in the form of Exhibit B hcreto. 

“Smith 3” means the combined-cycle electric generation unit, consisting of two 7241 
General Electric gas turbines, two Vogt Nem triple pressure HRSGs, and a General Electric D 1 1 
steam turbine, currently under construction located in Bay County, Florida and known to the 
Parties as Smith 3, with an expected capacity of approximately 574 MW and related 
intcrconnection, balance of plant equipment, communications aid other facilities necessary to 
intcrcomiect the electric generation facilities to Seller’s transmission system. 

“Bill of Sale” means the Bill of Sale to be delivered at the Closing with respect to the 
Assets which constitute personal property and which are to be transferred at the Closing, 
substantially in the form of Exhibit C hereto. 

“CERCLA” means the Federal Comprehensive Environmental Response, Compensation 
and Liability Act. 

“Deed” means the Dccd to be delivered at the Closing with respect to the Assets which 
constitute Real Property and which are to be transferred at the Closing substantially in the form 
of Exhibit D hereto. 

“Encumbrances” means any mortgages, pledges, liens, security interests, conditional and 
installment sale agreements, conservation easements, deed restrictions, encumbrances and 
charges of any kind. 

“Environmental Condition” means the presence or release of a Hazardous Substance 
(other than a naturally-occurring substance) on or in environmental media, or structures on any 
Real Property (including the presence in surface water, groundwater, sediment, land, surface and 
subsurface strata, or ambient or indoor air), including the subsequent movement or migration of 
any such Hazardous Substance, regardless of when such presence or release occurred or is 
discovered. 

“Environmental Laws” mean all federal, state or local civil and criminal Laws, 
regulations, rules, ordinances, codes, decrees, judgnents, directives, or judicial or administrative 



orders or common law relating to pollution or protection of the environment, natural resources or 
human health and safety, including, without limitation, Laws relating to releases or threatened 
releases of Hazardous Substances (including, without limitation, releases to ambient or indoor 
air, surface water, groundwater, sediment, land, surface and subsurface strata) or otherwise 
relating to the manufacture, processing, distribution, use, treatment, storage, release, transport, 
disposal or handling of Hazardous Substanccs. “Environmental Laws” include, without 
limitation, CERCLA (42 U.S.C. $8 9601 et seq.), the Hazardous Materials Transportation Act 
(49 U.S.C. $8 1801 et seq.), the Resource Conservation and Recovery Act (42 U.S.C. $8 6901 et 
seq.), the Federal Water Pollution Control Act (33 U.S.C. $8 125 1 et seq.), the Clean Air Act (42 
U.S.C. $4 7401 etseq.), the Toxic Substances Control Act (15 U.S.C. $8 2601 et seq.), the Oil 
Pollution Act (33 U.S.C. $ 6  270 1 et seq.), the Emergency Planning and Community Right-to- 
Know Act (42 U.S.C. $ 8  11001 et sq . ) ,  the Occupational Safety and Health Act (29 U.S.C. § $  
65 1 et seq.), the Safe Drinking Water Act (42 LJ.S.C. 3 300f et. seq.), the Surface Mine 
Conservation and Reclamation Act (30 U.S.C. $ 5  125 1 - 1279), and regulations adopted pursuant 
thereto, and analogous state and local Laws adoptcd pursuant thereto. 

“Environmental Liability’’ means any liability (including, without limitation, 
investigatory costs, cleanup costs, removal costs, remedial costs, response costs, compliance 
costs, natural resource damages, property damage, personal injury, fines, penalties, attorney fees 
and related costs) arising under any Environmental Law or relating to any Environmental 
Condition or Hazardous Substance (including common law liabilities relating to Environmental 
Conditions and Hazardous Substances), whether such liability is known or unknown, contingent 
or accrued, including but not limited to: (i) any violation or alleged violation of any 
Environmental Law or Environmental Permit; (ii) property damage or natural resource damage 
arising from Environmental Conditions or releases of Hazardous Substances at, on, in, under, 
adjacent to, or migrating from the Assets; (iii) any remediation of Environmental Conditions or 
Hazardous Substances that are present or have been released at, on, in, adjacent to or migrating 
from the Assets; (iv) any bodily injury or loss of life arising from Environmental Conditions or 
releases of Hazardous Substanccs at, on, in, under, adjacent to or migrating from the Assets; (v) 
any bodily injury, loss of life, property damage, or natural resource damage arising from the 
storage, transportation, treatment, disposal, discharge, recycling or release at any off-site 
location, or arising from the arrangement for such activities, of Hazardous Substances generatcd 
in connection with the development or construction of the Assets; and (vi) any remediation of 
any Environmental Condition or any release of any Hazardous Substance arising from the 
storage, transportation, treatment, disposal, discharge, recycling or release, at any off-site 
location, or arising from the arrangement for such activities, of Hazardous Substances generated 
in connection with the development or construction of the Assets. 

“Environmental Permits” mean any permits, registrations, certificates, certifications, 
licenses and authorizations, consents and approvals of Covemental  Authorities required under 
Environmental Laws with respect to the Assets on the Real Property. 

‘‘Governmental Authority” means any federal, state, local or other governmental, 
regulatory or administrative agency, court, commission, department, board, or other 
governmental subdivision, legislature, rulemaking board, court, tribunal, arbitrating body or other 
governmental authority or arbitrator with authority to bind a party. 



“Hazardous Substances” means (a) any petrochemical or petroleum products, oil or coal 
ash, radioactive materials, radon gas, asbestos in any form that is or could become friable, urea 
formaldehyde foam insulation and transformers or other equipment that contain dielectric fluid 
which may contain levels of polychlorinated biphenyls; (b) any chemicals, materials or 
substances defined as or included in the definitions, in environmental laws of “hazardous 
substances,” “hazardous wastes,” LLhazardous materials,” “restricted hazardous materials,” 
“extremely hazardous substances,” “toxic substances,” “contaminants” or “pollutants” or words 
of similar meaning and regulatory effect; or (c) any other chemical, material or substance, 
exposure to which is prohibited, limited or regulated by any applicable Environmental Law. 

‘41ndenture” means that certain Indenture dated as of between 
Seller and , as successor Trustee. 

“Intercoimection Agreeineni” ineans the Interconnection Agreement, substantially in the 
form of Exhibit E hereto. 

“Interconnection Facilities” means transmission, distribution, substation and 
communication facilities and related support equipment that are generally located at or adjacent 
to Smith 3 and are necessary to connect Smith 3 to the Seller’s transmission system. 

“Laws” means all court decisions, case law, statutes, rules, regulations, ordinances, orders 
and codes of a Governmental Authority. 

“Material Adverse Effect” means any effect or effects on the Assets that, individually or 
in the aggregate, are materially adverse to the condition (financial or otherwise) of the Assets, or 
the Buyer’s ability to finance, own or operate the Assets, including, without limitation, (i) any 
effect resulting from any action of the Governmental Authority applicable generally to the 
owncrs and operators of electric generating facilities nationally or in the State of Florida, (ii) any 
effect resulting fiom changes in the national, regional or local wholesale or retail markets for 
electric power, (iii) any effect resulting from changes in the national, regional or local markets 
for any fuel used at the Assets, or (iv} any effect resulting from changes in the national, regional 
or local electric transmission or distribution systems; provided, however, that “Material Adverse 
Effect” shall not include (i) any effect, the adverse impact of which is cured or remedied by 
Seller before the Termination Date, (ii) any effect on the Assets affecting only Seller and not 
Buyer or the value of the Assets to Buyer, or (iii) any effect on the Assets resulting solely from 
the federal or state regulatory status of Buyer or any of its Affiliates. 

“Operating Agreement” means thc Operating Agreement to be entered into by Buyer (as 
owner) and Seller (as operator) at the Closing, substantially in the form of Exhibit F hereto. 

“Operating Permits” means those permits, licenses and other governmental authorizations 
that are necessary to operate the Assets, other than the Environmental Permits. 

“Permitted Encumbrances” means (i) Encumbrances created by reservations or 
conveyances of appropriate easeinents for power lines, substations and access; (ii) Encumbrances 
existing at the time of the purchase of the Real Property by Seller; (iii) Encumbrances incurred in 
connection with Seller’s purchase of properties or assets after the date hereof securing all or a 



portion of the purchase price therefor; (iv) statutory liens for current taxes or assessments not yet 
due or delinquent or the validity of which is being contested in good faith by appropriate 
proceedings; (v) mechanics’, carriers’, workers’, repairers’ and other similar liens arising or 
incurred in the ordinary course of business relating to obligations as to which there is no default 
on the part of Seller or the validity of which are being contested in good faith by appropriate 
proceedings; (v) zoning, entitlement, conservation restriction and other land use and 
environmental regulations by governmental authorities; (vi) such other liens, imperfections in or 
failure of title, charges, easements, restrictions and encumbrances which do not materially detract 
from the value of the Assets or materially interfere with the intended use of the Assets and do 
not, individually or in the aggregate, have a Material Adverse Effect; and (viii) the Indenture. 

“Person” means any individual, partnership, limited liability company, joint venture, 
corporation, trust, unincorporated organization or governmental entity (or any department or 
agency thereof.), or other form of entity. 

“Related Agreemcnts” means the lnterconnection Agreement and the Operating 
Agreement. 

“Seller’s Agreements” means any and all contracts, agreements, commitments, 
understandings, purchase orders, award letters or similar undertakings which have been entered 
into by or issued by or to Seller in connection with Smith 3 or the ownership, construction, 
maintenance or opcration thereof, including, without limitation, thosc agreements set forth on 
Exhibit G, and all other general intangibles associated with Smith 3. 

“Taxes” means all taxes, charges, fees, levies, penalties or other assessments imposed by 
any United States federal, state or local or foreign taxing authority, including, but not limited to, 
income, gross receipts, license, stamp, occupancy, water, excise, property, sales, transfer, use, 
franchise, payroll, unemployment, withholding, social security or any other taxes of any kind 
whatsoever, including any interest, penalties or additions attributable thereto. 

(b) 
opposite such term: 

Each of the following terms has the meaning specified in the Section set forth 

Term 
Agreement 
Assets 
Assumed Liabilitics 
Buyer 
Closing 
Closing Date 
Indemnifiable Loss 
tndemnifyrng Party 
Notices 
Parties 
Party 
Purchase Price 
Real Property 

Section 
Recitals 
2.1 
2.2 
Recitals 
4.1 
4.1 
7.1 (a) 
7.1 (c) 
8.5 
Recitals 
Recitals 
3.1 
2.1 (a) 



Seller 
Southern Company 

Recitals 
Recitals 
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Assignment and Assumption Agreement 



Exhibit C 

Bill of Sale 



Exhibit D 

Deed 



Exhibit E 

Interconnection Agreement 
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Operating Agreement 



EXHIBIT B 

ASSIGNMENT AND ASSUMPTION AGREEMENT 

This ASSIGNMENT AND ASSUMPTION AGREEMENT (the “Agreement”) is 
dated as of the day of - 200 1, to be effective as of the close of business on 

day of 2001, by and between GULF POWER COMPANY, a Maine 
corporation (“Assignor”), and SOUTHERN POWER COMPANY, a Delaware corporation 
(“Assignee7’). 

W I T  N E  S S E T H :  

WHEIIIEAS, Assignor and Assignee are parties to that certain Asset Purchase and Sale 
Agreement dated day of , 200 I ,  (the “Umbrella Agreement”), providing 
for, among other things the sale of Assignor’s interest in Smith 3 (as defined in the Umbrella 
Agreement) from Assignor to Assignee, the assignment by Assignor to Assignee of certain 
contracts, permits, licenses, liabilities, assets and similar items and undertakings related to Smith 
3 and the assumption of same by Assignee; and 

WHEREAS, Assignor and Assignee now desire to carry out the intent and purposes of 
the Umbrella Agreement by the execution and delivery of this instrument evidencing the 
assignment by Assignor to Assignee of those certain of such contracts, permits, licenses, 
liabilities, assets and similar items and undertakings that are described herein and the assumption 
of same (and their associated liabilities) by Assignee. 

NOW, THEREFORE, for and in consideration of the premises and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties 
hereto hereby agree as follows: 

1. Assignor does hcrcby sell, transfer, convey, assign and deliver to Assignee all of 
the right, title and interest of Assignor in, to and under the Seller’s Agreements (as defined in the 
Umbrella Agreement) listed on Schedule 1 including, without limitation, all claims, warranties 
and guarantees in, and all claims for damages arising under, such Seller’s Agreements and the 
right to compel performance of the terms of such SelIer’s Agreements, as well as all other 
gcncral intangibles associated with Smith 3; 

2. Assignee does hereby accept all of thc right, title and interest of Assignor in, to 
and under the Seller’s Agreements assigned by Assignor in paragraph I ,  and does hereby assume 
and agree to pay, perform and discharge promptly and fully when and as required all of the 
liabilities of Assignee under, in relation to and derived from such Seller’s Agreements. 

3. The parties hereto agree to do, execute, acknowledge and deliver, or cause to be 
done, executed, acknowledged and delivered, all such further acts, instruments, assignments, 
transfers, and assurance as may be required in order to carry out thc intent of this Agreement, 



4. This Agreement shall be binding upon and shall inure to the benefit of the parties 
hereto and their respective successors and assigns. 

5 .  This Agreement may be executed in one or more counterparts, each of which shall 
be deemed an original but all of which together shall constitute one and the same instrument. 

IN WITNESS WHEREOF, thc partics hereto have caused their respective duly 
authorized represcntatives to execute this Agreement as of the day and year first above written. 

GULF POWER COMPANY 

By: 

Naine: 

Title: 

“Assignee” 

SOUTHERN POWER COMPANY 

By: 
C.B. Harreld 
Vice President, Comptroller and Chief Financial Officer 
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EXHIBIT C 

BILL OF SALE 

FOR VALUE RECEIVED, and in further considcmtion of the mutual covenants and 
conditions set forth in, and pursuant to the terms of that certain Asset Purchase and Sale 
Agreement to which this Bill of Sale is attached as Exhibit C (the “Purchase Agreement”), 
GULF POWER COMPANY, a Maine corporation (“Seller”), hereby grants, conveys, sells, 
transfers, assigns and sets over unto SOUTHERN POWER COMPANY, a Delaware corporation 
(“Purchaser”), all of Seller’s rights, title and interest in the Assets (as defined in the Purchase 
Agreement), including, without limitation, the following assets owned or leased by Sclier (unless 
otherwise defined herein, all capitalized terms shall have the respective meanings assigned to 
such tenms in the Purchase Agreement): 

(a) all inventories of fuels, supplies, materials and spare parts located on or in transit 
to the Assets or otherwise included in the net book value of the Assets on the Closing Date; 

(b) all machinery, equipment, furniture and other personal property owned by Seller 
rclatcd to the Assets, and located on the Real Property on the Closing Date, together with all the 
pcrsonal property of Seller to be used principally in the opcration of thc Asscts whetha or not 
located on the Real Property; 

(c) the Seller’s Agreements; 

(d) sill Operating Permits and Environmental Permits, to the extent the same are not 
retained by Seller as operator of the Assets pursuant to the Operating Agreement; 

(e) all books, operating records, engineering or design plans, blueprints, 
specifications, proccdures and similar items relating to thc Asscts; 

(0 all unexpired, transferable warranties received by Seller from third parties with 
respect to any of the Assets as of the Closing Date; 

(g) all intellectual property owned by Seller and relating exclusively to the Assets, 
including, without limitation, the rights of Seller in and to the name of Smith Unit 3; 

(h) all rights of Seller in and to any causes of actinn against third parties relating to 
any Asset or Assumed Liability; 

(i) all guarantees and indemnification rights relating to the Assets and the Assumed 
Liabilities; and 

(j) any refund or credit related to real or personal property Taxes paid prior to the 
Closing Datc in rcspcct of the Assets, whether such refiind is received as a payment or as a credit 
against future real or personal property Taxes. 

- 1 -  



EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES EXPRESSLY SET 
FORTH IN ARTICLE V OF THE PURCHASE AGREEMENT, THE ASSETS ARE 
BEING SOLD AND TUNSFEWWED LLAS IS, WHERE IS,” AND SELLER IS NOT 
MAWNG ANY OTHER REPRESENTATIONS OR WARRANTIES, WRITTEN OR 
ORAL, STATUTORY, EXPRESS OR IMPLIED, CCPNCIEKNING SUCH ASSETS, 
INCLUDING, IN PARTICULAR, ANY WARRANTY OF MERCHANTABILITY OR 
FITNESS FOR A PARTICULAR PURPOSE, ALL OF WHICH ARE HEWBY 
EXPRESSLY EXCLUDED AND DISCLAIMED. 

TO HAVE AND TO HOLD FOREVER the above described property unto Purchaser, 
for the use and benefit of Purchascr and its successors and assigns on the following t ams  and 
conditions : 

1. 

2. 

3. 

4. 

This Bill of Sale is made pursuant to the tenns of the Purchase Agreement and is entitled to 
all benefits thereof. 

Each of the parties hereto hereby agrees to promptly do, make, execute or deliver, or cause to 
be done, made, executed or delivered, all such further acts, docuinents and things as the other 
party may reasonably require from time to time for the purpose of giving effect to the 
Purchase Agreement and this Bill of Sale. 

As to any of the Assets the title to which may not have been conveyed to Purchaser by virtue 
of this Bill of Sale or any documents executed and delivered pursuant to the previous 
paragraph, Seller shall hold the same in trust for Purchaser, its successors and assigns, to 
convey, assign and transfer the same as Purchaser inay from time to time direct. 

This Bill of Sale shall be binding upon, inure to the benefit of and be enforceable by Seller 
and Purchaser and their respective successors and assigns. 

(signatures on the following page) 



IN WITNESS WHEREOF, Seller has caused its duly authorized representative to 
execute and deliver this Bill of Sale to be effective as of the close of business on 

GULF POWER COMPANY 

By: 

Name: 

Title: 

Acceptcd and agreed to as of 
the - day of, 

SOUTHERN POWER COMPANY 

By : 
C.B. Harreld 
Vice President, Comptroller and Chief Financial Officcr 



EXHIBIT D 

INTERCONNECTION AGREEMENT 

By and Between 

SOUTHERN POWER COMPANY 

and 

GULF POWER COMPANY 

for 

PLANT LANSING SMITH COMBINED CYCLE UNIT 3 

Dated as of ,2001 
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INTERCONNECTION AGREEMENT 

This Interconnection Agrecment (“Agreement”) is made arid entered into on July -, 
2001 by and between Southcm Power Company, organized and existing under the laws of the 
State of Delaware and having its principal place of business at 600 North 1gt” Street, 
Birmingham, Alabama 35203 (hereinafter referred to as the “Generator”), and Gulf Power 
Company, a corporation organized and existing under the laws of the State of Maine and having 
its principal place of business at 500 Bayfi-ont Parkway, Pensacola, Florida 32501 (hereinafter 
referrcd to as “Gulf Power”). Generator and Gulf Power may be hereinafter referred to 
individually as a “Party” and collectively as the "Parties." 

W I T  N E S S E ‘ l  H: 

WHEREAS, Generator desires to engage in  the intercoiinected operation of Generator’s 
generating facility with the transmission facilities of the Gulf Power Electric System; and 

WHEREAS, Generator desires to engage in salcs of electric energy to be generated by 
Generator’s generating facility. 

NOW, THEREFORE, in consideration of the premises and mutual covenants set forth 
hcrcin, and othcr good and valuable consideration, the receipt, sufficiency and adequacy of which 
are hereby acknowledged, the Parties covenant and agree as follows: 

SECTION 1: DEFINITIONS 

1.1 In addition to the initially capitalizcd term and phrases defined in the preamble of 
this Agreement, tlie following initially capitalized terms and phrases as and wlicn used in this 
Agreement shall have thc respective meanings set forth bctow: 

1.1.1 “Affiliate” - shall mean, with rcspect to any Party, another Person (i) 
which, directly or indirectly through one or more intermediaries controls, or is controlled by, or is 
under common control with, such Party, (ii) which, directly or indirectly, of record or 
beneficially, owns or holds 10% or more of the shares of any class of capital stock or other 
owncrship interest of such Party having voting power or (iii) of which 10% or more ofthe shares 
of any of thc capital stock or other owncrship interest of the Afiiliate having voting powcr is 
owned or hcld, directly or indirectly, o f  record or bcnciicially, by or for such Party. For purposes 
of this definition, “control” when used with respect to any entity means the power to direct tlic 
management and policies ol‘ such entity, directly or indircctly, whether through the ownership of 
voting securities, by contract or otherwise; and the tenns “controlling” and “controlicd” have 
mean i ngs correlative to the fo 1-ego i t i  g . 

I .  I .2 “Appendix” oi‘ “Appendiccs” - mcans any of the schedules, exhibits and 
attachments, including the lnterconncctioli Procedures, which iirc appcnded hereto and art: 
incot-pornted by referencc licrciii and madc a par1 o [this Agreement. 



1 . I  .3 “Business Day” - means any Day excluding Saturday and Sunday and 
excluding any Day on which banking institutions in Pensacola, Florida are closed because of a 
federal holiday. 

1.1.4 “Day” or “Calcndar Day” - means a calendar day unless otherwise 
speci tied. 

1.1.5 “Effective Date” - shall meail the date first written above, or such other 
date as the FERC shall order. 

1. I .6 “Emcrgcncy” - ineans a condition or situation associated with the 
t ra n.s 111 i s s i (1 n and di s ti-ibu t io n of elect ri ci t y, i ncl ud ing vo I t age abiio iiiiali t i es , that, in the sole 
reasonable judgment of Gulf I’owcr, exercised on a non-discriminatory basis as the transmission 
asset owner, adversely affects or is iiiiminently likely to adversely affect: ( i )  public health, life or 
property; (ii) Gulf Power’s employees, agents or property; or (iii) Gulf Power’s ability to 
maintain safe, adequate, and continuous electric service to its customers and/or the customers of 
any member of NERC consistent with Good Utility Practices; provided, however, that if there is 
no adverse condition associated with distribution or transmission facilities, then the inability of 
Gulf Powcr lo meet its load requirements solcly because of insufficient gcneration resources shall. 
not constitute an Emergency. 

1.1.7 “Facility” - means all of Generator’s equipment (including the 
Generator’s Interconnection Equipment), as described in Appendix B of this Agreement, used to 
produce electric energy and required for parallel operation with Gulf Power, which equipment is 
located in Bay County, Florida and is connected to the Interconnection Point. 

1.1.8 “FERC” - means the Federal Energy Regulatory Commission and any 
successor. 

1.1.9 “Force Majeure Event” ~ shall have the meaning ascribed to it  in Section 
14.1. 

1.1 . I O  “Generator” - shall have the meaning ascribed to it in the first paragraph 
of this Agreement, and its agents or permitted successors and assigns. 

1.1.1 1 “Generator’s Intcrcnnncction Equipment” -- means all equipincnt 
which is owned, operated, or maintained by or for Gcncrator as such is dcscribed in Appendix B 
(including without limitation, equiyiiient for connection, switching, protcctivc relaying and 
safety) that is required to be installed for the delivery of electric energy onto the Gulf Power 
Electric System on behalf of Gencrator. Generator’s Interconnection Equipment does not include 
the Interconnection Facilities. 

1.1.12 “Good Utility f’racticcs” - mcan, at a particular timc, any of the practices, 
methods and acts cngaged in or apprnvcd by il significant poi-tion of thc clectric utility industry 
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prior to such time, or any of the practices, methods and acts which, in the exercise of reasonable 
judgment in  light of the facts known at the time the decision was madc, could have been 
cxpected to accomplish the desired result(s) at a reasonable cost consistent with goad husiness 
practiccs, reliability, safety and expedition. Good Utility Practices are not intendcd lo be limited 
to the optimum practicc, iiicthod or act to the exclusion o f  all others, but rather to be a spectrum 
of possible practices, methods or acts expected to accomplish the desired results, having due 
regard for, among other things, rnanufacturers’ warranties, Legal Requirements, NERC and 
SERC guides, and applicable safety and maintenance codes. 

1.1.13 “Governmental Authority” - means any local, state, regional or federal 
administrative, lcgal, judicial or executive agency, court, commission, departincnt, taxing 
authority, or other authority thcrcof having jurisdiction over either Party, the Facility, the 
I n t crconnection Faci lit ics , t tic Gcncr ato r ’ s Interconiiect i on Equipment, or the Gulf Pow cr El cc tnc 
System, whether acting under actual or assumcd authority. 

I .  1.14 “Gulf Power” - shalI have the meaning ascribed to it in the first paragraph 
of this Agreement, including any of its agents or permitted successors and assigns. 

1. I .  15 “Gulf Power Electric System” - incans collectively, the entire network of 
clectric generation, transmission and distribution facilities, equipment and other dcviccs owncd 
(in whole or in part) or controlled by Gulf Power, for thc purposes of gcncrating, transmitting, 
receiving, and distributing electric energy and capacity. 

1.1.16 “Indenture Trustee” - means a trust company chartered or other Person 
incorporated under the laws of the United States or a state of the United States and based in the 
United States which is the indenture trustee, mortgagee or secured party under any Indenture. 

1 I 1.17 “Initial Synchronization Date” - mcans the date that includes the iirst 
instant in timc when energy gcnerated by the Facility is delivered to the Gulf Power Eicctric 
System at thc Interconnection Point. Such Initial Synchronization Datc is projected in Appendix 
B. 

I .  I .  18 “Interconnection Facilities” - means all equipment which is constructed, 
owned, operated, or maintained by or for Gulf Power, as such are generally identified and 
described in Appendix B, (including without limitation, equipment for connection, switching, 
transmission, distribution, protective relaying and safety) that, in Gulf Powcr’s reasonable 
judgiiienl, is requircd to bc installcd hi .  the delivery of clectric energy onto thc GulC Power 
Electric System on bchalf of Generator and for the receipt by Generator of electric service in 
accordance with Section 2.6 hereof. 

1 . l .  I9 “Interconnection Point” - nieans thc point of interconnection of 
Generator’s Facility to the Gulf Power Electric System as defined i n  the Specifications to this 
Agreement set forth in Appcndtx B. 
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1.1.20 “Interconnection Procedures” - means the procedures for 
interconnection and opcrations sct rorth in Appendix A. 

1.1.21 “Interconnection Service” - mcans the services provided by Gulf Power 
to Generator to safely and reliably interconncct Generator’s Facility to the Gulf Power Electric 
System and receive electric energy and capacity from the Facility at the Interconnection Point 
pursuant to the terms of this Agreement and, if applicable, the Tariff. 

1 .  I .22 “Interest Rate” - means the prime rate of interest as published from time 
to timc in the Wall Street Journal or comparable successor publication. 

1.1.23 “kW” - iiieans kilowatts. In  addition, “MW” may be used to mean 
megawatts, which are 1000 kilowatts. 

1.1.24 “kWh” - means kilowatt-hours. 111 addition, “MWh” may be used to mean 
megawatt-hours, which are 1000 kilowatt-hours. 

1.1.25 “Legal Requirement” - means any law, code, statute, regulation, rule, 
ordinance, treaty, judgmcnt, injunction, ordcr or other legally binding announcement, dircctive, 
published practicc or requirement enacted, issued or promulgatcd by a C3overnmcntal Authority 
having jurisdiction over the matter in qucstion, which is valid and applicable to the matter in 
question at thc time of the Effective Date or anytime thereafter during the Term of this 
Agreement. 

1.1.26 “Lien” - means any and all liens, mortgages, encumbrances, pledges, 
claims, leases, charges and security interests of any kind. 

1.1.27 “Month” - means a calendar Month, or such other period as may be 
mutually agreed by the Partics. “Monthly” has a nicaiiing correlativc to that of Month. 

i .  1.28 “Monthly Administration Charge” - for a particular Month of’the Term, 
means the Monthly amount to be paid by Generator to Gulf Power as set forth in Section 9. 

1.1.29 “NERC” - means the North American Electric Reliability Council, 
including any successor thereto and subdivisions thereof. 

1.1.30 “Party” or “Partics” - iiieans either Gulf Powei- or Generator or both. 

1.1.3 I “Permitted Financing Assigncc” - shall have the meaning nscribed to it  
in Section 16. I hereof: 

I .  1.32 “Permitted Liens” - means: 

(a) any Lien on this Agrectnent and/or Gulf Powcr’s rights, 
obligations, title (ir interest in, to and under this Agreement pursuant to that 
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certain Mortgage Bond Indenture from Gulf Power to The Chase Manhattan Bank, 
Trustee, dated as of March 1, 1941 or pursuant to any other mortgage or security 
agrcement as heretofore and hereaftcr amended (the “indenture”); 

(b) any Lien for taxes, assessments or other governmental charges 
which are not delinquent or the validity of which is being contested in good faith 
by appropriate proceedings diligently prosecuted so long as appropriate reserves 
are maintained in respect of such taxes, assessments or charges; and 

(c) attachments, judgnents and other similar Liens arising in 
connection with could proceedings, provided that within sixty (60) Days of the 
attachment thcrcof (but not lcss than five (S) Days prior to any execution or sale 
pursuant thereto), the execution or other entorcement of such Liens is cffectively 
slayed and the claims secured thereby arc being contested in  good faith arid by 
appropriate proceedings so long as any material risk of liability is covered by a 
bond, or appropriate reserves are maintained in respect of such proceedings. 

I .  1.33 “Person” - means any individual, corporation, limited liability company, 
partnership, joint venture, association, joint stock company, trust, trustee(s) of a trust, 
unincorporated organization, or any federal, state, county, municipal or regional govemiizental 
authority, agcncy, board, body, instrumcntality or court, 

1.1.34 ‘LPersons Indemnified” - means, when used with respect to a Party, 
collectively or individually (as the context might indicate), the Party, the Party’s Affiliates and 
permitted successors and assigns, and the directors, officers, representatives, agents and 
employees of each of them. 

1.1.35 “Qualified Person” - shall tncan any individual, corporation, limited 
liability company, partnership, joint venture, association, joint stock company, trust, tmstec(s) of 
a trust, unincorporatcd organization, or any federal, state, county, municipal or regional 
governmental authority, agency, board, body, instrumentality or court who is an owner or 
operator of transmission facilities, or belongs to a regional transmission organization. 

1 .  I .36 “Quarter” - means for each year of the Term four distinct tiine periods 
for planning and budgeting purposes comprised of January through March, April through June, 
J u l y  through September, and October through December. “Quarterly” has a meaning correlative 
to that of Quarter. In the event that this Agreement becoincs cffective during any Quai-ter, the 
obligations herein that arisc on a Quartcrly basis shall bcgin in the Quarter iminediatcly 
following the initial Effective Date of  this Agreement. 

1 .1.37 “SERC” - inearis the Southeastern Electric Reliability Council, including 
any successor thereto and subdivisions thereof. 

1.1.18 “Southern Companies” - means, coll ecti vel y, the electric uti 1 i ty 
opcrating cniiipatiy subsidiarics of Southcm Company engngcd in common dispatch and control 
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of generating resources within the Southern Company Control Area, currently including Alabama 
Power- Company, Georgia Power Company, Gulf Power Company, Mississippi Power Company, 
Savannah Elcctric and Power Company, and Southern Power Company. 

1.1.39 “Southern Company Control Arca” - means that electric system of the 
Southcrn Companies that has been recognized by NEKC and SERC as a control area. 

1.1.40 “Specifications” - mean the interconnection specifications provided in 
Appendix B to this Agreement, which are attached hereto and incorporated herein by reference. 

1 .  I .4 1 “Tariff’ - means Southein Companies Open Access Transmission Tariff 
01- a SucCessor arrangement that govcms transmission and interconnection sci-viccs 011 thc 
transmission facilities of Gulf Power. 

1.1.42 “Term” - means the duration of this Agreement as specified in Section 
3.1. 

SECTION 2: INTERCONNECTION SERVICE 

2.1 Scrvice. Gulf Power shall supply Ccncrator with Interconnection Service at the 
Interconnection Point for the Facility in accordance with and for the Term of this Apccmcnt. 
Interconnection Service does not includc transmission delivery service beyond the 
Interconnection Point. Neither Gulf Power nor any of its Affiliates shall have any obligation 
under this Agreement to purchase any power from the Facility, it being the intent and 
understanding of the Parties that Generator shall be responsible for its power sales to third 
parties. 

2.2 Facility. The Facility is locatcd in Bay County, Florida. 

2.3 Pennits. Generator shall obtain and maintain, at its sole expense, any and all 
governmental permits, certificates or authorizations that Generator is required to obtain and 
maintain for the performance of its obligations under this Agreement. Gulf Power shall obtain 
and maintain any and all permits, certificates or authorizations that are required for the 
construction, operation, maintenance, and testing of the Interconnection Facilities, the expense of 
which shall be paid by Generator in  accordance with Section 5. 

2.4 Bsctncnts and Acccss Rights. 

2.4.1 To the extent that Generator has any such rights, Generator shall cunvcy to 
Gulf Power at no cost to Gulf Power any and all rights of way and easements, including adequate 
and continued access rights lo property o t  Generator necessary to provide Interconnection 
Service to Generator. Generator agrees that such parcel, rights of way, and easements shall 
survive tei-nirnation or expiration of this Agreement, if and to the extent necessary for the 
continued iisc or thc rcmoval of the Intcrconncctioti Facilities. Such easements and access rights 
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are specifically intended to perinit Gulf Power to install, operate, maintain, replace and/or 
remove the Interconnection Facilitics. 

2.4.2 Upon reasonable advance noticc givcn to Generator, representatives of 
Gulf Powcr (as the transmission asset owner) shall at all reasonable timcs havc ~ C C C S S  to the 
Generator’s Interconnection Equipment and to property owned or controlled by Generator to the 
extent necessary in order to: (i) inspect, maintain, and test meters and other Gulf Power 
equipment; (ii) interconnect, discoiinect (in accordance with Section 3), monitor, or measure 
energy generated by the Facility; (iii) inspect the operation, maintenance or testing of the 
Generator’s Interconnection Equipinelit; or (iv) take such other action as may be reasonably 
nccessary to exercise Gulf Power’s rights under this Agreement. Gulf Power shall take 
reasonablc steps to ensure such afcccss does not materially interfere with the operations, 
maintenancc or testing of the Facility, and that Gulf Power’s use of such property camplics with 
Legal Requirements with respcct Lo thc Facility as well as with Generator’s reasonable policies 
and procedures applicable to the Facility, including those regarding safety. Generator shall 
cooperate in such physical inspections of the Generator’s Interconnection Equipment as may be 
reasonably required by Gulf Power. Gulf Power’s technical review and inspection of the 
Generator’s Interconnection Equipment shall not be construed as endorsing the design thcrcof 
nor as any warranty of the safety, durability or reliability of the Facility. 

2.4.3 To the extent that Gulf Power has any such rights, Gulf Power agrees to 
furnish at no cost to Gencrator any necessary licenses or other access rights to permit Generator 
to construct, connect, operate and maintain its facilities located in Gulf Power’s substation or to 
otherwise fidfill its obligations under this Agreement. After the Interconnection Facilities are 
energized, such access rights for Generator’s facilities located inside the substation shall be 
exercised by Generator only with supervision by Gulf Power. Generator shall provide to Gulf 
Power reasonable notice undcr the circumstances of a rcquest for such supervised access to the 
substation, atid Gulf Power and Generator shall mutually agree upon the datc and time oC such 
supervised access, such agreement not to be unrcasonably withlicld. In addition to the 
aforementioned requirement, in exercising such access rights, Generator shall not unreasonably 
disrupt or interfere with normal operations of Gulf Power’s busincss and shall act consistent with 
Good Utility Practice. 

2.5 Interconnection Point. Gulf Power shall establish and maintain the 
Interconnection Point, as dcscribcd in Appendix B to this Agreemcnt. 

2.6 Station Scrvice Arrangements. Generator is rcsponsiblc for making all  
appropriate arrangements for station service requirements. Generator must demonstrate, to Gulf 
Powcr’s tcasonable satisfaction, thal it has adequatc arrangements in place to supply its station 
service requirements. It‘ Generator supplies its running station service on Generator’s side UT the 
Interconnection Point, then energy consumed and demand requirements are deemed to be netted 
f-?om Generator’s capability. I n  this same arrangement, starting station service energy is also 
assumed to be netted out of‘ energy delivcretl to the Interconnection Point. 
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2.7 Generator Balancing Service Arrangements. Generator is responsible for ensuring 
that its actual generation matches its schedulcd delivcry, on an integrated clock hour basis (in 
whole MW), to the Gulf Power Electric System at the Interconncction Point. Generator shall 
make arrangcments for the supply of energy and/or capacity when thcre is a difference between 
thc actual gencration and the scheduled delivery. Generator may satisfy its obligation for making 
such generator balancing service arrangements by: (a) obtaining such service fi-om another entity 
that (i) has generating resources within the Southern Company Control Area, (ii) agrees to 
assume responsibility for providing generator balancing service to the Generator and (iii) has a 
control area coordination services agreement with the Southern Companies that addresses 
generator balancing service for all generating rcsourccs for which the entity is responsible; (b) 
cornmitting sufficient additional unscheduled generating resources to the control of and dispatch 
by thc Southern Company Control Arca that are capable of supplying any capacity and cncrgy 
not supplied by the schcduled resource and cntcring into a controI area coordination services 
agreement with the Southem Company Control Area operator that addresses generator balancing 
service obligations; (c) entering into an an-angement with another NERC-approved control area 
to dynamically schedule the Generator's Facility out of the Southern Company Control Area and 
into such other control area; (d) entering into a generator balancing service agreement with 
Southem Coinpanies pursuant to their Generator Balancing Service Tariff on filc with FERC; or 
(e) in the event the load/gcneration balancing hnction of the control area in which Gulf Power is 
a participant is provided by an entity other than Southern Companies, by cnteiing into an 
alternate arrangement with such control area service provider, 

2.8 Interconnection Procedures. When the Facility is operated as part of the Southem 
Company Control Area, Generator shall comply with the Interconnection Procedures (Appendix 
A) for the Facility at all times. When the Facility is not operated as part of the Southem 
Company Control Area, the Operating Committee shall determine which (if any) of the 
Interconnection Procedures are not applicable. 

2-9 Interconnected Operation Services. Generator retains any right it may have to 
pursue compensation for the provision of interconnected operation services by making a filing 
with FERC. Gulf Power retains any right it may have to support or oppose such filing. 

2.10 Control Area Operations. Nothing in  this Agreement shall obligate Generator to 
operate the Facility as a part of the Southem Company Control Area. 

2.1 1 Inadvertent Flow. Generator is not a transmission provider; and Gulf Power shall 
have no obligation under this Agrccincnt to pay Generator any charge for flows of electric power 
and/or energy through Generator's Interconnection Equipment. 

SECTION 3: TERM, TERMINATION AND DISCONNECTION 

3.1 Teiin. This Ageement shall become effective on the Effective Date and shall 
continue in efl'ect for a period of forty (40) years from the initial Effective Date unless terminated 
earlier by 1iiLitLi;iI written agccment of thu  Partics or othcrwisc pursuant to lhc provisions oi' this 
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Agreement subject to any applicable Legal Requirement, and shall continue thereafter until 
tcmiinated by either Party on at least one ( I )  year’s notice. 

3.2 Default. 

3.2.1 A Party shall be in “Default’’ under this Ageement, if: (i) the Party fails to 
coinply with any material term or condition of this Agrecment; (ii) any material representation or 
warranty of the Party made pursuant to this Agreement shall prove to be false or misleading in 
any material respect when made or deemed made; or (iii) in the case of Generator, Generator 
makes an assignment for the benefit of Generator’s creditors, or voluntary or involuntary 
proceedings in bankruptcy arc instituted seeking to adjuudgc Generator a bankrupt, or if Generator 
be adjudged a bankrupt, or if Gencrator’s affairs are placed in thc hands of any court for 
adirii n 1 s tra tion. 

3.2.2 This Agreement may be terminated by either Party, upon written notice, if 
the other Party is in Default hereunder and such Party (or its Permitted Financing Assignee) has 
not cured such breach within thirty (30) Days following writtcn notice of such breach to the other 
Party. Provided, however, that in the event thc Dcfault is not capable of being cured within thirty 
(30) Days, the Agreeinent shall not be terminated if the Party in Dcfault (or its Permitted 
Financing Assignee) has bcgun in good faith taking actions to cure within thirty (30) Days 
following such written notice and diligently proceeds to completion. 

3.2.3 In the event of a Default by either Party and subject to that Party’s right to 
cure, the non-defaulting Party may pursue any and all judicial and administrative remedies and 
relief available to it. 

3.3 Pcrinanent Disconnection. Upon termination of this Agreement (whethcr duc to 
the cxpiration of the Tenn or due to a Dcfault as described in Scction 3.2), Gulf Power may 
permanently disconnect thc Facility from the Gulf Power Electric Systcm in accordance with 
Good Utility Practices. 

3.4 Temporary Disconnection. 

3.4.1. Gulf Power (as transmission asset owner) may, consistent with Good 
Utility Practicc and on a non-discriminatory basis, direct that the Facility be temporarily 
disconnected from the Gulf Power Electric System: (i) during an Emergency; (ii) if the operation 
and output of thc Facility do not meet the requireinents of this Agreement (even if Gcnerator has 
commenced actions to curc such Dcliiult) and such condition could materially adversely affcct 
tlie safc and reliable operation of tlie Gulf Power Electric System; (iii) i f ‘  an inspection of tlic 
Facility revertls a hazardous condition, lack of schcdulcd maintenance or testing, or an operating 
characteristic of  the Facility that could materially adversely affect the safe and reliable operation 
of the GuIf Power Electric System; (iv) if Generator has modified thc Facility or interconnection 
protective devices in a manner that could reasonably be expected to materially adversely affcct 
the safc and 1-cliable opcration of tlw Gulf  Power Electric System without the knowlcdge and 
approvd of Gulf  Power; (v) i n  the event ~I‘lainperrng with, or unauthorizcd use of. Gulf Power’s 
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equipment; (vi) if the operation of Generator’s equipment materially adversely affects Gulf 
Power’s equipmcnt or the safe and reliable operation of the Gulf Power Electric System; or (vii) 
if necessary to construct, install, maintain, repair, replace, rcmove, investigatc, inspect or test any 
part of the Interconnection Facilities OF the transmission facilitics of Gulf Powcr, in accordance 
with Scctioii 15.2.4. 

3.4.2 In the event of the occurrence of any of the conditions described in Section 
3.4.1, Gulf Power shall give as much advance notice as practicable under the circumstances of 
the need for disconnection of the Facility to employecs of Generator designated from time to time 
by Generator to r-cceive such notice. Upon receipt of notice directing disconnection, Generator 
shall carry out the requircd action. Where circumstances do not permit such advance notice to 
Gencrator or Chicrator’s employees, Gulf Power may disconnect the Facility from the Gulf 
Power Eleclric System without such notice in accordancc with Good [Jtility Practices. Gulf  
Power shall reconnect the Facility as soon as reasonably practicable following thc cessation or 
remedy of the event that led to the temporary disconnection. The Parties agree to cooperate and 
coordinatc with each other to the extent necessary in order to restore the Facility, Interconnection 
Facilities, and the Gulf Power Electric System to their normal operating state. 

3.4.3 Generator shall bear any dircct cost incurred by Gulf Power as a result of 
any disconnection or reconnection caused by Generator’s ncgligence, intcntional wrongdoing, or 
breach of this Agreement, whether by ai‘linnalive act or omission of’ Generator. Gulf Power shall 
bcar any dircct cost incurred by Generator as a result of any disconnection or reconnection caused 
by Gulf Power’s negligence, intentional wrongdoing, or breach of this Agreement, whether by 
affirmative act or omission of Gulf Power. 

3.4.4 Generator reserves the right, in its sole discretion, to isolate or disconnect 
its Facility from the Gulf Powcr Elcctric System. 

3.5 Survival of Rights. Upon termination or expiration of this Agrccmcnt, the Parties 
shall be relieved of their obligations under this Agreement cxcept for the following obligations 
which shall survivc tciinination or expiration: (i) the obligation to pay each other all amounts 
then owed and not paid under this Agreement; (ii) obligations arising from action or inaction 
during the period the Agreement was in effect under the indemnities provided for in this 
Agreement; and (iii) any other obligations which thc Agreement specifically indicates shall 
survive termination or expiration. 

SECTION 4: OPEFUTION AND MAINTENANCE OF GENERATOR’S FACILITY 

4.1 Gencral Standards. During the Term, Generator shall have the sole responsibility 
to, and at its sole expense shail manage, control, operate and maintain the Facility in accordance 
with Good Utility Practices and the requireincnts set forth in  this Agreement. Generator shall 
operate its generating equipment in parallel with thc Gulf Power Electric System in accordance 
with thc operating procedures in Appendix A to this Agreement and those established by the 
Operating Commi ttec in accordance with Section I 5 and in accordance with thc requirenicnts of 
the N ERC-recognized control area in which the Facility operates. All wiring, apparalus and 
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other equipment necessary to receive or deliver electric energy on Generator’s side of the 
Interconnection Point shall be supplied, maintained and opcrated by and at the expense of 
G enerato r. 

4.2 Maintenance and Operation. Generator shall maintain and operate the Facility in 
accordance with Good Utility Practices. Generator shall not, without Gulf Power’s prior written 
approval (which shall not be unreasonably withheld or delayed), make any change to its Facility 
which might adversely affect the operation of the Gulf Power Electric System. 

SECTION 5: INTERCONNECTION FACILITIES 

5.1 Interconnection Facilities. 

5.1.1 Gulf Powcr shall design, procure, install, and own thc Interconnection 
Facilities needed for Gulf Power to provide Interconnection Service to Generator. Gulf Power 
shall be responsible for acquiring all necessary real property rights, easements, licenses, and 
rights of way and for determining the need for, and the design, construction, installation, 
operation, inaintenance and testing of any equipment that may be required for Interconnection 
Service in a manncr consistent with Good Utility Practices, the Interconnection Procedures and 
thc requircments set forth in this Agreement. All Intcrconnection Facilities shall be and remain 
thc property of Gulf Power. Gulf Powcr’s obligations hereunder arc dependent upon its securing 
and retaining the necessary rights, easements, privileges, franchises, permits and equipment for 
meeting such obligations; provided, however, that Gulf Power shall exercise reasonable efforts to 
secure and retain for the Term of this Agreement those rights, easements, privileges, franchises, 
permits and equipment. 

5.1.2 Following commenccment of commercial operation of the Facility and 
throughout the Term, Gulf Power shall be responsiblc for determining the need for, and the 
design, construction, installation, operation, maintenancc and testing of any equipment that may 
be required for Interconnection Service in a manner consistent with Good [Jtility Practices, the 
Interconnection Procedures and the requireincnts sct forth in this Agreement. 

5.2 Costs of Interconnection Facilities. To the extent consistent with FERC policy, 
Generator shall be responsible for, and shall reimburse Gulf Power for, all costs and expenses 
reasonably incurred by or on behalf of Gulf Power in connection with the planning, design, 
construction, installation, testing, inspection, ownership, operation and maintenance of all or any 
part of thc Interconnection Facilitics during the Term of this hgreemcnt. 

5.3 Additional Intcrconncctors. In the instance where an cntity other than Gcncrator 
seeks to be the first additional Person to interconnect to the Gulf Power Electric System through 
the Interconnection Facilities that have been paid for by Generator (such other Person is referred 
to as the “Additional Interconnector”) and where the Additional Interconnector seeks to 
interconnect for any purpose other than for Gulf Power to make a network upgrade, then Gulf 
Power agrees that the Additional Interconncclor shall be charged a pro rata share of  the cost of its 
intcrconnection, as defined hereafter. For purposes- of this subparagraph, the Additional 
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Interconnector’s pro rata share of its cost of interconnection shall be the sun1 of the incremental 
cost of physically interconnecting the Additional Interconnector to the Intercoxlnection Facilities 
and the original cost of the 1ntcrct)iinection Facilities paid by Generator, including the price of 
thc land providcd by Generator (tlic sum of the incremental cost and the original cost hereafter 
referred to as “Combined Cost of Interconnection”) and then dividing the Combincd Cost of 
Interconnection by two (2) in ordcr to determine both Generator’s and the Additional 
Interconnector’s “Pro Rata Share of the Combined Cost of Interconnection.” Gulf Power shall 
then pay to Generator, or have the Additional Interconnector pay to Generator, the difference 
between the original cost of the Interconnection Facilities paid by Generator and Generator’s Pro 
Rata Share of the Combined Cost of Interconnection; provided, however, that nu such payment 
shall be required if it would result in the Gcncrator bcaring less than its Pro Rata Share of the 
Ck”iiied Cost of Intcrconnection. I n  the event that Persons additional and subsequent to the 
Addit.ional Interconnector seek to interconnect to the Gulf‘ Power Electric System through the 
Interconiicctiori Facilities that have becn paid for by Generator (such additional interconnectors 
referred to as “Subsequent Additional Interconnectors”) and where the Subsequent Additional 
Interconnectors seek to interconnect for any purpose other than for Gulf Power to make a 
network upgrade, then Gulf Power agrees that the Subsequent Additional Interconnectors shall be 
charged a pro rata share of the cost of their respective interconnection, such cost to be determined 
in accordancc with the methodology described above, and Gulf Power agrees further that in such 
event it slid1 pay, or have such Suhscquent Additional Interconnectors pay to Generator and 
Additional Interconncctor, rcimbursement calculatcd based on the method described above, 
taking into account Generator’s Pro Rata Share of the Combined Cost of Intcrconnection. Except 
in accordance with the cost sharing methodology set forth herein, Generator shall not be 
responsible for the costs of any modifications of the Interconnection Facilities that are not caused 
by the Generator. In no event shall Generator be obligated to pay any increased amount as a 
result of any Additional Interconnector or Subsequent Additional Interconnector. To the extent 
that all interconnectors do no1 have comparable interconnection points, the Combined Cost of 
Interconnection shall be adjusted appropriately. 

5.4 Pavlnent of Cost of On-Going Maintenance and Operation of the Interconnection 
Facilities 

5.4.1 Gulf Power shall operate and maintain the Interconnection Facilities in 
accordance with Good Utility Practices and in a non-discriminatory manner. 

5.4.2 Gulf Power shall develop an estimate of all costs and cxpenses to be paid 
by Generator for thc operation and maintcnaiice of  the Intcrconncction Facilities on an annual 
basis and pimvtdc thc ani iud  estiinute t o  Generator at least eight ( 8 )  wecks bclorc Deccinbcr 3 1 
of each year. In the case of Additional I~itcrconncctors or Subsequent Additional Interconnectors, 
Generator shall be responsible for up to its pro rata share, calculated in  accordance with Section 
5.3, of thc costs of operation and maintenance of the Interconnection Facilitics. Generator shall 
pay one-twelith (1/12) of  such estimated costs cach Month in accordance with Section I O .  In 
addition, Gcncrator shall pay its pro rata share of dl costs reasonably incurred by Gulf Power 
(excluding any such costs reiiiibursccl to Grrl I‘ Powcr through insurance procccds) to repair and 
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restore the Interconnection Facilities caused by any Force Majeure Event upon receipt of an 
invoice in  accordaiicc with Scction 10. 

5.4.3 Gulf Power shall true-up this estimate to Gulf Power’s actual costs and 
expcnscs within a rcasonablc pcriud of time after such actual costs and expenses arc known but 
not less offen than annually. In the event that the actual costs and expenses to be paid by 
Generator under this Scction 5.4 are more or less than Gulf Power’s initial estimate, the 
difference (either a credit or an additional charge) shall be reflected on a subsequent invoice. 

5.5 Care of Equipment. Generator shall exercise care in accordance with Good Utility 
Practices to protect the Interconnection Facilities located on Generator’s premises, and agrccs to 
pay the cost of repairs or  replacement in the event of loss or darnage to the Interconnection 
Facilities arising fr-om the failure of Generator to properly protect tliosc lnterconti~cti(~~i lyacilities 
in  accordance with Good Utility Practices. 

5.6 Payment of the Cost of the Interconnection Facilities 

5.6.1 Generator shall pay Gulf Power in advance for the costs incurred related to 
the instdlation and construction of the Interconnection Facilitics. Gulf Power shall develop an 
cstiinate of thc costs to be iiicui-red by Gulf Power in the installation and construction oi‘ the 
Interconnection Facilities. A current estimate of such costs is attached as Appendix C. Gulf 
Powcr may revise the estimate from time to time to more accurately reflect iiiore current 
estimates of costs and/or to incorporate any needed true-up of estimatcd costs to actual costs. 
Gulf Power shall obtain authorization to proceed prior to proceeding with planning, construction, 
installation or testing of the Interconnection Facilities. Generator shall pay such estimated costs 
as specified in Appendix C in accordance with Section 10. Generator shall have the right to 
approve any deviation in thc scope of the work if such deviation would result in an estimated 
increase of ten percent (1 0%) or more over the estimated costs. In no event shall Gulf Power 
collcct froin Generator any estimated payment for any costs unlcss Gulf Powcr rcasonably 
expects to actually incur such costs. 

5.6.2 During the construction of the Interconnection Facilities, Gulf Power shall 
true-up the estimated payments to Gulf Power’s actual costs and expenses within a reasonable 
period of time after such actual costs and expenses are known but not less often than annually. In 
the event that the actual costs and expenses to be paid by Generator arc inore or less than Gulf 
Power’s cstimate, the difference (either a credit or additional charge) shall be reflected on a 
subsequent invoicc. Gulf Powcr shnll issue a final cost report within one hundrcd twunty (120) 
Days of the Facility’s commcrciat opci’ation clatc. The final rcport shall sct forth i n  reasonable 
detail the actual costs of  the Interconnection Facilities and shall true-up the estiniated payments 
to actual costs. To the extent that the final, actual costs that are Generator’s cost responsibility 
under this Agreement exceed the estimated costs already paid by Generator, Gulf Power shall 
invoice Generator i n  accordance wi th  Section I O .  1 .  To the extent that the estiinated costs already 
paid by Generator exceed the final, actual costs that are Generator’s cost responsibility under this 
Agreement, G d  I’ Powci- shall t-cfund lo Generator ;in amount equal to the difference withiti 
twenty (20) Days of the issuance of the tinal cost rcport. 
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5.6.3 Gulf Power shall infoim Generator on a monthly basis, and at such other 
times as Generator rcasonably rcqucsts, of’ the status of the construction and installation of the 
Interconnection Facilities, including, but not limited to, the following information: progress to 
date; a description of scheduled activities for thc ncxt period; the delivery status of all equipment 
ordered; and the identification of any event which Gulf Power reasonably expects may delay 
construction of, or increase the cost of, the Interconnection Facilities. 

5.6.4 Generator reserves the right, upon written notice to Gulf Power, to 
suspend at any time all work by Gulf Power associated with the construction and installation of 
the Interconnection Facilities. I n  such event, Generator shall be responsible for the costs which 
Gulf POWCI- (i) has incurrcd prior tu the suspension to the ex.tent such costs previously were 
authorized by Generator and (ii) reasonably incurs in suspending such work, including without 
liiiii tation, the costs incuixd to cnsurc thc safcty of pcrsons and property and the integnty of the 
Gulf Power Electric System and the costs incurred in  connection with the cancellation of material 
and labor contracts, provided such cancellation has been authorized by Generator. Gulf Power 
will invoice Generator pursuant to Section I O .  1 and agrees to use reasonable efforts to minimize 
its costs. rf, after such suspension, Generator does not provide Gulf Power with written notice to 
procccd within three hundrcd sixty-five (365) Days after the notice of suspension, this 
Agrecmcnt shall be deemed terminated. If this Agreement is dccined terminated, Generator shall 
be responsible for costs reasonably incurred in winding up such work and the costs incurred in 
connection with the cancellation of material and labor contracts, to the extcnt to which Generator 
has not already reimbursed Gulf Power for such costs. Any non-returnable equipment that has 
not already been installed by Gulf Power shall become the property of Generator “as is” upon 
payment of Gulf Power’s costs. 

SECTION 6: LIABILITY ANI) INDEMNIFICATION 

6.1 Remcdics [or Brcach. Subjcct to Scction 6.2, either Party shall be liable to the 
other for m y  loss resulting directly from any breach of this Agreement and which at the time of 
the breach was a rcasonablc forcsccablc conscquencc of such breach. 

6.2 Limitation of Liability. NOTWITHSTANDING ANY OTHER PROVISION OF 
THIS AGREEMENT, NEITHER PARTY NOR ITS PERSONS JNDEMNIFIED SHALL BE 
LIABLE TO THE OTHER PARTY OR ITS PERSONS INDEMNIFIED FOR ANY CLAIMS, 
SUITS, ACTIONS OR CAUSES OF ACTION FOR WCIDENTAL, PUNITIVE, SPECIAL, 
INDIRECT, OR CONSEQUENTIAL DAMAGES (INCLUUWG, WITHOUT LIMITATION, 
DAMAGES IN THE CllAIIAC‘TER OF LOSS O F  PROFI‘IX OK REVENUES, T)AMAGES 
SUFFERED BY GENEIIA‘I’OR’S OR t i U L F  I’OWER’S CUS’I’OMERS DUE TO SERVICE 
INTERRUPTIONS, OR COST OF CAPITAL) CONNECTED Wl‘l‘H, KELA‘TING TO, OR 
ARISING OUT OF THIS AGREEMENT, INCLUDING, WITHOUT LIMITATION, ANY 
SUCH DAMAGES WHICH ARE BASED UPON CAUSES OF ACTION FOR BREACH OF 
CONTRACT, TORT (INCLUDING NEGLIGENCE AND MISREPRESENTATION), 
BREACH 01- WARRANTY,  STRlUT LIABILITY OR OTHERWISE. THE PROVISIONS OF 
TIIlS SECTION 6.2 SHALL APPLY REGARDI.ESS OF FAULT A N D  SHALL SURVIVE 
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TERMINATION, CANCELLATION, SUSPENSION, COMPLETION, OR EXPIRATION OF 
THIS AGREEMENT. 

6.3 Neither Party nor its Persons 
Indemnified assumes any obligation or responsibility of any kind with respcct to the other Party’s 
equipment, including, without limitation, obligation or responsibility with rcspect to the 
condition or operation of said equipment, except for Generator’s obligations and responsibilities 
hereunder for the Interconnection Facilities. Neither Party nor its Persons Indemnified shall be 
responsible for the transmission, distilbution or control of electrical energy on the other Party’s 
side of the Intcrconnection Point. 

No Liability for Othcr Party’s Responsibilities. 

0.4 Responsibility for.._Property. Each Pai-ty shall be responsible for all physical 
timiage to or dcsti-uction of, or any personal injuiy or death associated with, thc property, 
equipment and/or facilitics owncd by it and located on its prcmises, regardless of who brings thc 
claim and regardless of who caused the damage, and shall not seek recovery or reimbursement 
from the other Party or its Persons Indemnified for such damage, except in cases of breach of this 
Agreement or the solc negligence or intentional wrongdoing by the other Party or its Persons 
Indemniiled. Without limiting the generality of the foregoing, neither Party nor its Persons 
Indemnified shall bc liablc for damagcs or injuiy arising out of or resulting from the simple 
failurc {i.e., failure of a device not caused by breach of contract, ncgligcncc or intentional 
wronglid act) of protective devices (e.g., circuit brcakers). For purposes of this Scctim, a brcach 
of this Agreement by Gulf Power shall be limited to a failure by i t  to comply with its obligations 
under this Agreement regarding the installation, operation and maintenance of the 
Interconnection Facilities. 

6.5 Indemnification. 

6.5.1 Generator shall at all times indemnify, defend, and hold harmless Gulf 
Power and its Pcrsons Indemniiicrl from and against any and all damages, losses, claims, 
including claims and actions involving injury to or death of any person or damage to property, 
demands, suits, recoveries, costs and expenses, court cost, attorney fees, and all other obligations, 
arising out of or resulting from (i) the Generator’s breach of its obIigations under this Agreement 
or intentional wrongful act, or (ii) misuse, damage to or destruction of Gulf Power’s property 
properly located, pursuant to this Agreement, on premises owned, leased or controlled by 
Generator, or (iii) activities on Generator’s property, except, in each case, in the case of sole 
ncgligence or intentional wrongdoing by Gulf Power or its Persons Tndemnificd. 

6.5.2 Gulf Power shall at all times indemnify, dcfcnd, and hold harinlcss 
Generator and its Persons Irtdeinni~ied from and againsl a n y  and all dainages, losses, claims, 
including claims and actions involving injury to or death of any person or damage to property, 
demands, suits, recoveries. costs and expenses, court cost, attorney fees, and all other ohligations, 
arising out of or resulting froin (1)  Gulf Power’s breach of its obligations under this Ab‘” ’I tcment oi- 

intentional wrongful act, or (i i)  misuse, damage to or destruction of Generator’s property 
properly located, pursuant to this Agreement, on premises owned, leased, or controlled by Gulf 
Powcr, or (iii) activities 011 G u l f  1’0wct’’s property relating to the installation, operation and 
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maintenance of the Interconnection Facilities, except, in each case, in the case of sole negligence 
or intentional wrongdoing by Ckncrdtor or its Persons Indemnikd. 

SECTION 7: METERING, DATA ACQUISITION, AND 
RELATED PROTECTION EQUIPMENT 

7.1 Metering. 

7.1.1 Generator shall be responsible for the purchase, installation, operation, 
maintenance, repair and replacement of all metering equipment necessaiy to provide information 
regarding power flow and voltage condit.ions at the Interconnection Point; provided, however, 
that Gulf Power shall operatc, maintain, rcpair and replace any meters located on the 
Interconnection Facilitics, tlic costs of such activities to bc paid by Generator consistent with its 
payment of expenses under Section 5.4. All metering equipment of Generator shall confurm to 
Good Utility Practices. Prior to its installation, Gulf Power and Generator shall review the 
metering equipment to ensure conformance with Good Utility Practices and Generator shall 
maintain the metering equipment in conforniance with Good Utility Practices throughout the 
Term. The iiictcring equipment described herein does not include station service metering 
equipment. 

7.1.2 Electric capacity and energy received by the Gulf Powcr Elcctric System 
from Ccncrator shall be measured by mctcrs installcd at ihc Interconnection Point. If and to the 
extent Generator’s meters are not physically located at the Interconnection Point, the metered 
amount of energy shall be adjusted for losses as mutually agreed fiom the point of metering to 
the Interconnection Point in accordancc with Good Utility Practices. Any Party performing such 
a study to determine the loss adjustment shall provide a copy to the other Party. 

7.1.3 Generator shall providc, as rcquircd by Good Utility Practices and 
requcstcd by Gulf Power, real-timc telcmctcrcd load signals of its energy delivered to the 
Interconnection Point. Gcncrator shall also read the meters owncd by it  and shall furnish to Gulf 
Power all meter readings and other information reasonably required for operations and for billing 
purposes under this Agreement. Such information shall remain available to Gulf Power for one 
(1) year or such longer period as may be required by any Legal Requirement. 

7.1.4 The Parties agree that the meter readings provided by the Generator to 
Gulf Powcr, undcr normal circumstanccs, shall bc uscd as thc official measurement betwecn the 
Partics of the aiiiount of capacity and cncrgy dclivcrcd from the Facility to the Interconnection 
Point. 

7.1.5 Any time during the T e m  and after initial acceptance of the accuracy of 
Generator’s telemetercd information, if telemetered information is unavailable to Gulf Power, for 
any re;ison, the Generator shall provide integrated hourly meter readings to Gulf Power- each hour 
until telemetiy is rcturned to service in con forniance with Good Utility Practices and Section 
7.1.2. 



7.2 Data Acquisit.ion and Protection Equipment. 

7.2.1 Gcncrator shall be responsible for thc purchase, installation, operation, 
nlaintenance, repair and roplacciucnt of all data acquisition equipment, protection cquipinent, and 
any other associated equipment and softwarc, which may be reasonably required at any time 
during the Term by eithcr Party for Generator to operate its facilities in parallel with Gulf Power. 
Such equipment shall conform to Good Utility Practices. Prior to its installation, Gulf Power and 
Generator shall review the equipment and software required by this Section 7 to ensure 
conformance with Good Utility Practices. 

7.2.2 The selection ofreal time telemetry and data. to be received by GuIf Power 
and Generator shall be ut the reasonable discretion of Gul f  Power, as deemed by Gulf Power 
necessary for rcliability, sccurity, revenue rnetcring, and/or monitoring of the Facility’s 
operations in conformance with Good Utility Practices. This telemetry includes, but is not 
limited to, voltages, generator output (MW, MVAR, and MWh) at the Interconnection Point and 
breaker status. Gulf Power shall provide to Generator real time telemetry of Gulf Power’s 
breaker status. To the extent telemetry is required, Generator shaI1, at its own expense, install 
any telemetering equipment, data acquisition equipment, or other equipment and software 
necessary at the Facility for the telemetry of infonnation to Gulf Powcr. 

7.2.3 Gcncrator shall be responsible for thc rcasonable cost that Gulf Power 
incurs in making any computer modifications or changes to Gulf Power’s facilities or equipincnt 
necessary to implement this Section 7. 

7.3 Payment of Cost of Metering, Data Acquisition, and Related Protection 
Equipment. 

7.3,l Prior to the coinmencement of Interconncction Scivicc under this 
Agreement, Gull‘ Power shall develop and provide Generator an estimate of all costs and 
expcnscs that may be incurred by Gulf Powcr in connection wiih the installation of equipment 
and software under Sections 7,1 and 7.2, Gulf Power shall obtain Generator’s consent thereto 
prior to proceeding with activities in connection with Sections 7.1 and 7.2. Generator shall pay 
such estimated costs in accordance with Section 10. 

7.3.2 Gulf Power shall true-up this estimate to Gulf Power’s actual costs and 
cxpenses within a reasonable period of time after such actual costs and expenses are known but 
not less ofen  than annually. In the event that the actual c0st.s and expenses to be paid by 
Gcncralor to tiulf Power iindei- Section 7.1 and 7.2 arc more or less than Gulf Power’s initial 
estimate, the dif’ference (either ;1 credit or an additional charge) shall be reflected on a subsequent 
invoice. 

7.4 Care of Eciuipment. Generator shall exercise care in  accordance with Good Utility 
Practices to prolect all equipment of GLIII‘ Power located on Generator’s premises, and agrees to 
pay the cost of repairs or replacement i n  the event of loss oI darnage to such equipment arising 
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from the failure of  Generator to properly protect such equipment in accordance with Good Utility 
Practiccs. 

7.5 Inspection and ‘I’estm. 

7.5.1 Meters, data acquisition, and related protection equipment at Generator’s 
Interconnection Point shall be tested at least biennially by Generator in  accordance with the 
provisions for meter testing as established in American National Standard Institute Code for 
Electricity Metering (ANSI) Standard C12.16 for Solid State Electricity Meters, as the same may 
be updated from time to time. Representatives of each Party shall be afforded an opportunity to 
wilness such tests. 

7.5.2 Generator shall, upon the reasonable request of Gulf Power, test its meters 
and data acquisition equipment at the Lnterconnection Point uscd for deteiinining the receipt or 
delivery of capacity and energy by Gulf Power. In the event a test shows such equipment to be 
inaccurate, Generator shall make any necessary adjustments, repairs or replacements thereon. 

7.6 Inaccuracies. If the metering fails to register, or if the measurement made by a 
metering device is found upon ksting lo vary by more than one percent (1.0%) from the 
mcasurement made by tlic standard metcr uscd in  thc tcst, an adjustment shall be made correcting 
all tneasurcmcnts of energy madc by the metering during (i) the actual period whcn inaccurate 
mcasurements wcrc made by tlic mctcring, if that pcriod can be determined to the mutual 
satisfaction of the Parties, or (ii) if the actual period cannot be determined to the mutual 
satisfaction of the Parties, one-haif of the period from the date of the last test of the metering to 
the date such failure is discovercd or such test is made (such period herein the “Adjustment 
Period”). If the Parties are unable to agree on the amount of the adjustment to be applied to the 
Adjustment Period, the amount of the adjustment shall be determined (a) by correcting the error 
if the percentage of crror is ascertainable by calibration, tests or mathcinatical calculation, or (b) 
if not so ascertainable, by estimating on the basis of deliveries under similar conditions during 
thc pcriod since the last test. In the event Gcnerator’s mctering equipment is found to be 
insufficiently reliable and/or inaccurate during any consecutive three (3) Month period, Gulf 
Power shall have the right to install suitable metering equipment at the Interconnection Point for 
the purpose of checking the meters installed by Generator, and Generator shall pay all costs 
related to such metering equipment. 
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SECTION 8: INITIAL SYNCHRONIZATION AND FACILITY TESTING 

8. I Facility Evnluat.ion Rased mi Actual Equipment Data. Generator agrees to 
provide updated application data (“actual equipment data”) to Gulf Power that reflccts 
infonnation provided b y  equipment manufacturers for the actual equipment purchascd by 
Generator for this Facility, as soon as it is availablc, but not later than ninety (90) Days prior to 
Initial Synchronization Datc. Gulf Power agrees to review the actual equipment data to identify 
any adverse impacts to Gulf Power’s Electric System caused by any material change in the 
Facility’s operation and performance specifications that were not reasonably identifiable in 
studies performed using Generator’s application data as initially provided. In the event any such 
advcrse impacts art: identified, Generator is responsible for inodifying its equipment tci eliminate 
such identified adversc impacts. 

5.2 Implementation of Control and Operating Procedures. At least forty-fivc (45) 
Days prior to the Initial Synclironiation Date, Generator and Gulf Power will: (a> jointly review 
the Control and Operating Procedures as developed by the Operating Committee, under Section 
15 of this Agreement; (b) develop a training schedule for Facility and Gulf Power personnel 
under the Control and Operating Procectures; and (c) install and verify that communication links 
are complete for: (i) data telemetry, (ii) voice communications between Generator’s Facility and 
Gulf Power’s Transmission System control ccntcrs, and (iii) the transmittal of Facility and 
transmission systcin information on the Southern Company Generator Information Network. 

8.3 Facility Inspcction. Consistent with Good Utility Practices and unless otherwise 
agreed to by the Parties, all Interconnection Facilities shall be complete prior to the initial 
synchronization of the Facility with the Gulf Power Electric System. Within fifteen (15) Days 
after written notice is given to Gulf Power by Generator, an inspection shall be performed by 
Gulf Power to insurc the proper installation and operation of the interconnection protective 
devices. The inspection shall include, without limitation, verification: (a) that thc installation of 
Gcnerator’s equipmcnt a1 thc Facility is in accordance with the intercotincction study; and (b) of 
proper voltage and phase rotation. 

8.4 h i  tial Synchronization. Upon completion of the actions and reviews required 
under Sections 8.1, 8.2, and 8.3, Generator may request approval for initial synchronization of 
the Facility with the Gulf Power Electric System., Such request for approval shall be made no 
less h a n  seven (7) Calcndar Days in advancc of thc date which the Generator proposes for the 
Initial Synchronization Date. Initial synchronization shall not occur without the prior 
documented approval of Gulf Power, and such approval shall not be unreasonabIy withheld. 
Reprcscntatives of Gulf‘ Power slid1 have the right to be prcscnl during the initial 
synchronization and facility tcsting. The activities under this Section X ,  including without 
limitation, facility inspection, evaluation of actual equipment data, personnel training, use of 
Southern Company Generator Infonnation Network, or the granting of approval to Generator for 
operation of the Facility in parallel with the Gulf Power Electric System shall not serve to relieve 
Generator of liability for iiijury, death or damage attributable to the negligence of Generator, and 
Gulf Power shall not be rcsponsihle as a 1-esult ot’such activities. 
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8.5 Review of Synchronization Tests. No  less than forty-five (45) Days prior to the 
coinmercial operation date of the Facility, Generator shall providc Gulf Powcr copies of all 
applicable excitation system field test results (including chart rccordings and actual data points in 
electronic fonn) and field settings, including (if applicable) Power System Stabilizer test results 
and settings in a format that confoims to the models previously submittcd with the original 
application data. These tests include but are not limited to excitation system open circuit step in 
voltage tests, and (if applicable) Power System Stabilizer gain margin and phase compensation 
tests. Excitation system open circuit step in voltage test response chart recordings shall be 
provided showing generator terminal voltage, field voltage, and field current (exciter field 
voltage and current for brushless excitation systems) with sufficient resolution such that the 
change in voltages and cumelits arc clearIy distinguishable. The excitation system open circuit 
step in voltage test data points corresponding to the chart recordings should also be submitted in 
electronic fonn. Gulf Power may rcquirc that Gcncrator perform more detailcd tcsts if thcre are 
significant differences between the excitation system open circuit step in  voltage test response 
and the step response predicted through dynamic simulation of model data. Any problems 
identified as a result of changes from application data to actual field settings of the excitation 
system including (if applicable) Power System Stabilizers must be addressed and resolved as 
soon as practicable by the Generator in order for the Generator to continue to deliver power lo 
thc Interconnection Point. 

sEcr IoN 9: ADMINISTRATION CHARGE 

Generator shall pay Gulf Power a Monthly Administration Charge of $5,000 per Month 
for all costs and expenses incurred by Gulf Power during such Month in connection with: (i) Gulf 
Power's administration of this Agreement; (ii) any taxes, assessments or other impositions for 
which Gulf Power may be liable as a result of any activity undertaken pursuant to this 
Agrecmcnt; (iii) reading inctcrs; and (iv) accounting for capacity and encrgy flowing into or out 
of Generator's Facility. Gulf Power may revise the amount of the Monthly Administration 
Charge on an annual basis by making a filing in accordance with Section 12.3. 

SECTION 10: PAYMENT PROCEDURE 

10.1 
procedures : 

Billing. Bills shall be issued to Generator in accordance with the following 

10.1.1 Gulf Power shall issue an invoice to Generator for the estimated 
conslruction costs. 

I O .  I .2  Gulf Power shall issue a Monthly invoice to Generator for the estimated 
operation and maintenance charge, administrative charge, and other chargedcredits determined 
pursuant to this Agreement as soon as practicable following thc close of each Month. 

10.1.3 All amounts owing to Gulf Power from Generator shall be due and 
payablc in iiniiietliately available funds through wirc transfer of funds or other nieans ncccptablc 
to Gulf Power within twcnty (20) Calcndar Days altcr thc date ol'Gulf Powcr's invoicc. 



10.2 Failure to Timely Pay. If Generator fails to pay the amount billed by Gulf Power 
within twenty (20) Calendar Days after the date of Gulf Power’s invoice (and such amount is not 
disputed in accordance with Section 10.6)’ Gulf Power may, at any time thereafter upon five ( 5 )  
Business Days writtcn notice, draw upon thc lcttcr of crcdit (or other form of security) of 
Generator to obtain payment for such invoice, as well as reasonable costs incurred to exercise its 
rights under this Section. I n  addition, Gulf Power may, at its option, treat such non-payment as a 
Default of this Agreement under Section 3.2 hereof. 

10.3 Interest. Any amounl due and payable from Generator to Gulf Power pursuant to 
this Agrcciiient that is not received by the due date shall accrue interest from the due date at the 
l n  terest Rate. 

10.4 Creditworthiness. Generator shall provide and maintain in effect during the Teim 
of this Ageeinent an unconditional and inevocable letter of credit (or other form of security 
reasonably acceptable to Gulf Power, including an appropriate parent security) as security to 
meet its responsibilities and obligations iindcr this Agreement. The unconditional and 
irrevocable letter of credit (or other form of security reasonably acceptable to Gulf Power) shall 
bc in  the amount of $2,763,000 in unmediately available funds through wirc transfcr of funds or 
other ineans acceptable to Gulf Power for activitics arising prior to commercial opcration of the 
Facility and in thc amount of pi, 175,000 for activities arising from the date of coininercial 
opcration of the Facility. GuIf Power shall be entitled to draw upon such lcttcr of credit for 
amounts due it  under this Agreement if not paid when due in accordance with Section IO. 1 and 
not disputed in accordance with Section 10.6. 

10.5 Audit Rights. Either Party shall have the right, during normal business hours, and 
upon prior reasonable notice to the other Party to audit each other’s accounts and records 
pcrtaining to either Party’s performance and/or satisfaction of obligations arising under this 
Agrceineiit within one (1) year from the datc of such perfomancc or satisfaction of such 
obligation, including spccifically, but not limited to, delivery of the final cost report as provided 
in  Section 5.6.2. Said audit shall be performed at the offices where such accounts and records 
are maintained and shall be limited to those portions of such accounts and records that 
specifically relate to obligations under this Agreement. To the extent such accounts and records 
contain confidential information, the Parties agree to maintain the confidentiality of such 
information consistent with Section 17. I9 hereof. In the event an audit reveals an improper 
assignment or allocation of costs or an error in billing, the Parties will make appropriate 
adjustiiients (either refiinds or aclditional payments), with interest, within thirty (30) Days. 

iO.6 Disiiuted Bills. In the event of a billing dispute between Generator and Gulf‘ 
Power, Gulf Power shall not terminate this Agreement, draw on the letter of credit for any 
disputed amounts, nor disconnect the Facility for failure to pay the disputed amount if Generator 
(1)  continucs to inakc all paynicnts not i n  dispute and ( i i ) ,  if requested by Gulf Power, pays into 
;in inclependenl escrow account the portion of the invoice in  dispute. 
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10.7 No Waiver. Payment of any cost or invoice by Generator will not constitute a 
waiver of any rights or claims that Generator may have under or rclating to this Agrcetnent. 

SECTION 11 : KEPRESENTATIONS, WARRANTIES ANI) COVENANTS 

1 1.1 Generator Representations, Warranties and Covenants. Generator makes the 
following representations, warranties and covenants as the basis for the benefits and obligations 
contained in this Agreement: 

11.1.1 Gcncrator is a corporation duly organizcd, validly existing and in good 
standing under the laws of the State of Delaware, that it is qualified to do business in the State of 
Florida mi1 that i t  has the power and autliority to own its propei-iies, to carry on its business as 
now being conducted and to cntcr into this Agecmcnt and carry out the transactions 
contemplated hereby and pcrfonn and cany out all covenants and obligations on its part to be 
perfoimed under and pursuant to this Agreement. 

1 I .  1.2 The execution, delivery and performance by Generator of this Agreement 
has been duly authorized by all necessary company action, and does not and shall not require any 
conscnl or approval of Generalor’s Board of Dircctors or mcmbers, other than those which have 
been obtaincd. 

1 1.1.3 The execution and dclivcry of this Agrccnient, thc consummation of thc 
transactions contemplated hereby and the fulfillment of and compliance with the provisions of 
this Agreement, do not and shall not conflict with or constitute a breach of or a default under, any 
of the terms, conditions or provisions of any Legal Requirement, or any partnership agreement, 
deed of trust, mortgage, loan agreement, other evidence of indebtedness or any other agreement 
or instrument to which Generator is a pai-ty or by which it  or any of its property is hound, or 
rcsult in  a breach ofor a default undct. any of thc foregoing. 

1 1.1.4 This Agreement is the legal, valid and binding obligation of the Generator 
and is enforceable in accordance with its tcnns, except as such enforceability may be limited by 
bankruptcy, insolvency, reorganization or similar laws relating to or affecting the enforcement of 
creditors’ rights generally or by general equitable principles, regardless of whether such 
enforceability is considered in a proceeding in equity or at law. 

11.1.5 There is n o  pending or, to the knowledge of Generator, threatened action 
or procccding affccting Gcnerator before any Governmcntal Authority which purports to affcct 
the legality, validity or enforceability of this Agreement as in effect on the date hereof. 

1 1.2 Gult‘ Power Representations, Warranties and Covenants. Gulf Power makes the 
following representations, wananties and covenants as the basis for the benefits and obligations 
con tai tied i t i  this Agreeinen t: 
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1 1.2.1 Gulf Power is a corporation duly organized, validly existing and in good 
standing undcr the laws of thc Statc of Maine that it is qualified to do business in the State of 
Florida and that i t  has the cor-poratc power and authority to own its propcrties, to carry on its 
business as now being conducted and to cnter into this Agrccment and carry out the transactions 
contemplated hercby and pcrform and carry out all covenants and obligations 011 its pait to he 
performed under and pursuant to this Agreement. 

1 1.2.2 The execution, deliveiy and performance by Gulf Power of this Agreement 
has been duIy authorized by a11 necessary corporate action, and does not and shall not require any 
consent or approval of Gulf Power’s Board of Directors or shareholders, other than those which 
have been obtained. 

11.2.3 This Agrccincnt is the lcgal, valid and binding obligation of Gulf Power 
and is enforceable in accordance with its tenns, except as such enforceability may be limited by 
bankruptcy, insolvency, reorganization or similar laws relating to or affecting the enforcement of 
creditors’ rights generally or by general equitable principles, regardless of whether such 
enforceability is considered in a proceeding in equity or at law. 

1 1.2.4There is IIO pending or, to the knowledge of Gulf Power, threatened action 
or proceeding affecting Gulf Powcr before any Governmental Authority which purports to affect 
thc lcgality, validity or cnforcealility of this Agreement as in effect on the date hereof. 

11.2.5 Gulf Power covenants to Generator that it will file this Agreement, and 
any amendments and/or modifications thereto, with FERC in accordance with all Legal 
Requirements. 

1 1.3 Survival of Representations, Warranties and Covenants. The representations, 
warranties and covenants made by Generator and by Gulf Power (as the case may bc) in Sections 
1 I .  1 :1, 1 1.1.3, 1 1.1.4, 1 1.2. I ,  1 I .2.3, and 1 1.2.5 shall survivc thc cxccution and dclivery of this 
Agreement and any action taken pursuant hereto. Thc representations, warranties and covenants 
made by Generator and Gulf Power (as the case may be) in Sections 11.1.2, 1 1.1.5, 1 1.2.2 and 
1 1.2.4 shall be true and accurate as of the date of execution of this Agreement. 

SECTION 12: COMPLIANCE WITH LAWS 

12.1 Compliance. Generator represents, warrants and covenants that as of the Initial 
Synchronization Date and for the Term, Generator shall (i) be in compliance with all Lcgal 
Requireiiienls with respect to the owncrship, operatioil and inaintcnancc of’ Generator’s 
Intcrconncction Equipincnt, including without limitation, all requirements to seek, obtain, 
maintain, comply with and, as necessary, renew and modify from time to time, any and all 
applicable certificates, licenses, pennits and government approvals and all applicable 
cnvironmcntaI cciii ficates, licenses, perm its and approvals, environmental impact analysis, and if 
applicable, the mitigation of environinental impacts, and (ii) pay all costs, expenses, charges and 
I’., ., .. LLS i n  connection with Scction 12.1 ( i ) .  
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12.2 Change of Law. In the event that after the Effective Date there are changes to 
Legal Rcquiretnents, including, without limitat.ion, changes to laws or regulations regulating or 
imposing a tax, fee or other cliargc, which cause Gulf’ Power to incur additional costs in 
providing Interconncction Servicc undcr this Agreement, Generator agrees to pay, to the extent 
consistcnt with FERC policy, such reasonable incremental costs incurrcd by Gulf Power in 
complying with such changes to Legal Rcquircmcnts; providcd, however, Generator shall be 
entitled to take reasonable action to mitigate, reduce or otherwise avoid the imposition of any 
such charges or costs. 

12.3 Rcwlatow Filings. This Agreement is subject to approval by any Governmental 
Authority having jurisdiction over the matters provided herein. Nothing contained in this 
Agreement shafl bc construcd as affccting in any way (i) the right of Gulf Powcr lo unilaterally 
make application to any and all Govcrnmcntal Authori tics (including FERC) that may have 
jurisdiction over this Agreement for a change in tenns arid conditions, chargcs, classification of 
service, or for tennination of this Agreement pursuant to applicable statutes (including Sections 
205 and 206 of the Federal Power Act) and those Govenimental Authorities’ rules and 
regulations or ( i i )  the ability of Gulf Power to exercise its rights under the rules and regulations 
of any Goveinmental Authority having jurisdiction over this Agreement. Nothing contained in 
this Agreement shall bc construed as affccting in any way (i) thc right of Generator to unilaterally 
makc application to any and all Governmental Authorities (including FEKC) that may have 
jurisdiction ovcr this Agrcement for a change in tciins and conditions, chargcs, classification of 
service or for tennination of this Agreetnent pursuant to applicable statutes (including Sections 
205 and 206 of the Fcdcral Powcr Act) and those Govcrnrnental Authorities’ rules and 
regulations or (ii) the ability of Generator to exercise its rights undcr the rules and regulations of 
any Govcrnrnental Authority having jurisdiction over this Agreement. At least thirty (30) Days 
prior to any such unilateral filing, the Party intending to make the filing shall notify the other of 
such intent. The Parties agree to reasonably cooperate with each other with respect to such 
filings and to provide any information reasonably required by the requesting Party to comply 
with applicable filing requirements. This Agreeincnt shall be modified or amended as necessary 
to rcflcct binding deteiininations with respect to such filings. 

12.4 Taxes. 

12.4.1 Generator shall be required to make a Tax Payment (as defined in Section 
12.4.3) in connection with any Taxable Transfer (as defined in Section 12.4.2). Any Tax 
Paymcnt duc under this Agreement shall be includcd by Gulf Power in the next Monthly invoice 
following Gulf I’owcr’s calculation of such Tax Paytnent in accordancc wilh this Section 12.4. 
Generator shall pay such ‘I‘ax payment to Gulf Powcr in accordancc with Section 10. 

12.4.2 A “Taxable Transfer” means Generator’s reimburseinent of Gulf Power’s 
costs associated with the Interconnection Facilities, the transfer of the Interconnection Facilities 
or real propci-ty by Generator to Gulf Powcr, all i n  accordance with Scction 5 ,  or any other 
transactions contcinplated by this Ageciiicnt which itre determined by Gulf Power, in its solc 
rcasonablc discretion. to bc taxable to Gulf Powcr. 
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12.4.3 The “Tax Payment” means, with respect to a Taxable Transfer, the amount 
Gcnerator will be obligated to reiitibursc Gulf Power equal to the tax liability of Gulf Power 
arising fi-oin the sum of (1) thc ‘I’axable Transfer to which such Tax Payment relalcs, and (ii) the 
‘l‘ax Payment. Gulf Power shall coinpute thc Tax Payment (using the highcst applicablc marginal 
tax rate) and include such computation with the Monthly invoice described in Section 12.4.1, 

12.4.4 In the event Gulf Power receives a refund from a Governinental Authority 
for any taxes associated with a Taxable Transfer, Gulf Power shall reimburse Generator, to the 
extent of such refund, for any Tax Payment paid by Generator in connection with such Taxable 
Transfer. Such reimbursement shall be due to Gcncrator within thirty (30) days aftcr rcceipt of 
such rehnd by Gulf Power. 

12.4.5 In the event Gulf Power has not applicd for a refund f i r  the taxcs 
associated with a Taxable ‘l‘ransfer, and Generator desires that Gulf Power apply for such a 
refund, then Gulf Power shall apply for such a refund, provided that the following conditions are 
first satisfied: 

12.4.5.1 Generator obtains and pays for a written tax opinion from a 
rcputable law or accounting firm, addrcsscd to Gulf Power, that it is more likcly than not that 
Gulf Power would be successful if it applied for such a rcfund; and, 

12.4.5.2 Generator agrees to reimburse Gulf Power for all 
reasonable expcnscs involved in apprying for such refund and pays in advance the estimated 
amount ofsuch expenses, as prepared by Gulf Power. 

12.4.5.3 If such conditions are satisfied, Gulf Power shall apply for 
such a refund. If such refund is ultimately received, then the disposition of such refund shall be 
governed by Section 12.4.4, except that Gulf Power shall dccrcasc thc amount due to Generator 
by any unreimburscd expenses in obtaining such refund (or iiicreasc the amount if the actual 
expenses were less than the estimated amount paid in advancc by Generator). 

SECTION 13: INSURANCE 

13.1 Gencrato_r’s Insurance. If Generator is no longer an Affiliate of Gulf Power, 
Generator, at its expense, shall procure and maintain in effect during the Term, policies of 
insurance with insurance coinpanics authorized to transact insurance in the State of Florida or 
adequrite sel Linsurance, reasonahl y acccptnble to Gulf Power, providing, at a minimum, thc 
cc)vci.agc and limits spccitictl 311~1 winplying with the rcquirements stated tlelow: 

13.1.1 Worker’s Compensation in statutory amounts and Employer’s Liability 
w i t h  a minimum limit of’$l,OOO,OOO per Ixrson. 

13. I .2 Commcrcial Gcncral Liability Insurance on tin occurrence basis or AEGIS 
“claiins niacie” form, with the following coveragc and limits: 
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General Aggregate $1,000,000 

Pcrsonal & Advertising Injury $1,000,000 
Each Occurrence $1,000,000 

Products-Coimplcted Operations- Aggregate $1,000,000 

Fire Damagc (any onc fire) 
Medical Expense (any one person) 

$50,000 
$5,000 

13.1.3 Business Automobile Liability covering autos of Generator, including 
owned, hired and non-owned autos, for Bodily Injury and Property Damage with a combined 
single limit of $1,000,000 each occurrence. 

13. I .4 Excess Liability in Umbrella Form with a limit of $4,000,000 each 
occurrencc, $4,000,000 Aggregatc. 

13.1.5 By signing this Agreement, Generator thereby waives all rights of 
subrogation against Gulf Power and its Persons Indemnified with respect to any claini or loss 
payable or paid under each of the policies set forth in 13.1, I ,  13.1.2, 13.1.3, and 13.1.4 above and 
undcr any property insurance policy for the Facility that Gcncrator has or acquires. 

13.1.6 Gcnerator shall cause its insurer(s) to add Gulf Powcr and its Persons 
Indemnified as an Additional Insured on the policies set forth in 13.1.2, 13.1.3, and 13.1.4 above 
with respect to liability of Gulf Powcr and its Persons lndemnified (a) arising out of the 
perfomiance of operations, maintenance, work or services under this Agreement, and (b) arising 
out of the conduct contemplated in the ownership, maintenance or use of Generator’s autos, but 
only to the extent of Generator’s indemnity obligations under this Agreement and the coverages 
and limits specified in Sections 13.1.2, 13.1.3, and 13.1.4. 

13. I .7 Subject to thc limitations in Section 13.l.G, Gcncrator’s insurancc shall be 
primary insurance with respect to the installation, operations, maintenance, work, or services 
contemplated under this Agreement and insurance of Gulf Power and its Persons Indemnified 
shall be excess of the Generator’s insurance and shall not contribute with it. 

13.1.8 To the extent that Generator utilizes deductibles or self-insurance in 
connection with the insurance coverage required herein, all such deductible and self-insured 
amounts shaIl be for the account and expense of Gcncrator and shall not be considered as costs or 
fees provided for in this Agrccmcnt. 

13.1.9 If thc Gcncrator USCS contractors and/or subcontractors to pcrfonn any of 
the work contemplated under this Agreement, Generator shall require such contractors and/or 
subcontractors to maintain in effect insurance meeting these ininimum limits and incorporating 
the contractual requirements prescribed by this Section 13. 

13.2 Noticc gici Cci-iificatioii. Each of thc above required policies sliall contain a 
provision wherehy the insurance carrier shall notify Gulf Power at least thirty (30) Days prior to 
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the effective date of cancellation, non-renewal or material change in any of said policies. 
Generator shall submit to Gulf Power- a Certificate, signed by an autliorizcd representative of the 
insurance carrier, listing the policies, coverage and limits and certifymg that thc said policies 
shall be in effect for the time pcriods statcd in the Certificate. The obligations for Generator to 
procure and maintain insurance shall not be construed to waive or restrict other obligations. 

SECTION 14: FORCE MAJEURE 

14.1 Definition of Force Majeure Event. For the purposes of this Agreement, a “Force 
Majeure Event” as to a Party means any occurrence, nonoccurrence or set of circumstances that is 
bcyond the reasonable control of such Party and is not caused by such Party’s fault, negligence or 
lack of duc diligence, including, without limitation, flood, icc, Iighlning, earthquake, windstom1 
or eruption; fire; explosion; invasion, war, civil disturbance, commotion or insurrection; sabotage 
or vandalism; military or usurped power; or act of God or of a public cncmy; provided, however, 
in no event shall (i) the inability to meet a Legal Requirement or the change in  a Legal 
Requirement; or (ii) a site spccific strike, walkout, lockout or other labor dispute constitute a 
Force Majeure Event. 

14.2 No Breach or Liability. Each Party shall bc cxcuscd from pcrforining its 
respective obIigations under this Agrecmcnt and shall not be liable in damages or otherwise if 
and to the extent that it is unable to so perform or is prcvcnted froin pcrfoiining by a Force 
Majcurc Evcnt, providcd that the nun-performing Party shall: 

14.2.1 Give the other Party notice thereof, followed by written notice if the first 
notice is not written, both notices to be given as promptly as possible after the non-performing 
Party becomes aware of such Force Majeure Event, describing the particulars of such Force 
Majeure Event; 

14.2.2 Usc its reasonabre best efforts to rcrncdy its inability to perform as soon as 
practicable; provided, however, that this Section 14.2.2 shall not require the settlement of any 
strike, walkout, Iockout or other labor dispute on tenns which, in the sole judgment of the Party 
involved in the dispute, are contrary to its interest; provided further, that the settlement of strikes, 
lockouts or other labor disputes shall be entirely within the discretion of the Party having the 
difficulty; and 

14.2.3 Resume pcrfurinwnce of its obligations under this Agreement and give the 
other Party written notice to that effect, as soon as reasonably practicable following cessation of 
the Force Ma-jeure Event. 

14.3 Suspension of Performance. The suspension of performance due to a Force 
Majeure Event shall be of n o  greater scope and of no longer duration than is required by such 
Force iMa.jcuIe Event. N o  Force MLijeu1-c Evcnt shall extend this Agreement beyond its stated 
Term. 

27 



SECTION 15: OPERATING COMMITTEE 

15.1 Establislimcntpf Coiiimitlec. At least six (6) months prior to the cstiinated Initial 
Synchronization Date, Gcncralor and Gull‘ Powcr shall each appoint one rcprcscntative and one 
alternate to the Gulf Power - Generator Operating Coininittee (“Committee”). Each Party shall 
notify the other party of its appointment in writing. Such appointments may be changed at any 
time by similar notice. The Cornrnittce shall meet as necessary, but not less than once each 
calendar year, to carry out the duties set forth herein. The Committee shall hold a meeting at the 
request of either Party, at a time and place agreed upon by the representatives. Each 
representative and alternate shall be a responsible person working in the day-to-day operations of 
their respective electrical facilities. The Conmiittee shall represent the Parties in all matters 
arising uiicIcr this Agreenienl which may bc dclcgated to it hy mutual agreement of the Parties. 

15.2 Duties. The duties of the Committee shall incIude, but are not limited to, the 
following: 

15.2.1 Establish and maintain control and operating procedures, including those 
pertaining to infonilation transfers between the Facility and Gulf Power consistent with the 
provisions of  this A@-cemcnt. 

15.2.2 Establish data requirements and operating record requirements in 
accordancc with thc tciins and conditions of this Agreement. 

1 5.2.3 Review the requirements, standards, and procedures data acquisition 
equipment, protective equipment, and any other equipment or software. 

15.2.4 Annually review ten (10) year forecast of maintenance and avaihbility 
schedules of Gulf Power’s and Gencrator’s facilitics at the Interconncction Point and coordinate 
the scheduling of outages of and inaintenancc on thc Intercomicction Facilities, the Facility and 
any other facilities that impact thc normal opcratiori of the Interconnection Facilities. 

15.2.5 Ensure that information is being provided by each Party regarding 
equipment availability. 

15.2.6 Perfonn such other duties as may be conferred upon it by mutual 
agreement of the Parties. 

15.2.7 Each Pnrty shall coopcratc in  providing to the Committee all information 
required i n  the perlbi-inancc of the Committee’s dutics. All decisions and agreements, if any, 
made by the Committee shall be evidenced in writing. The Committee shall have no power to 
amend or alter the provisions of this Agreement. 
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SECTION 16: ASSIGNMENT 

I I,. I Assicrninetit by Generator. 

16.1.1 EXCEPT AS EXPKESSLY PERMI‘ITED BELOW OR OTHERWISE 
AGKEED TO BY THE PARTIES, GENERATOR SHALL NOT ASSIGN, TRANSFER, 
DELEGATE OR ENCUMBER THIS AGREEMENT AND/OR ANY OR ALL OF ITS 
RIGHTS, INTERESTS OR OBLIGATIONS UNDER THIS AGREEMENT AND ANY 
ASSIGNMENT, TRANSFER, DELEGATION OR ENCUMBERING BY GENERATOR 
(EXCEPT AS PERMITTED BELOW) SHALL BE NULL AND VOID. Notwithstanding the 
foregoing, so long as Generator is not in default undcr or brcach of this Agreement, upon prior 
written notice to Gulf Power, Generator tilay collaterally assign its rights, interests arid 
obligations undcr this Agrcmncnt to its lcndcr or an agent for the hcnclit of its lenders providing 
tinancing or refinancing for the design, construction or operation of Generator’s Facility in Bay 
County, Florida (a “Permitted Financing Assignee”); provided, howcver, that GENERATOR’S 
RIGHTS AND OBLIGATIONS (FINANCIAL OR OTHERWISE) UNDER THIS 
AGREEMENT SHALL CONT!NUE IN THEIR ENTIRETY IN FULL FORCE AND EFFECT 
AS THE RIGHTS AND OBLIGATIONS OF A PRWCIPAL AND NOT AS A SURETY. 
Generator may collaterally assign its rights, interests and obligations hereunder to multiple 
Peiinittcd Financing Assignccs, but only if those Pcnnittccl 1:inancing Assignees designate onc 
agcnt to act for them collectively undcr this Agccmcnt. 

16.1.2 Gulf Power shall, upon serving Generator any notice of Default or the 
termination of this Agreement, also serve a copy of such notice upon the Permitted Financing 
Assignee or, in the case of murtiple Permitted Financing Assignees, the agent of those Permitted 
Financing Assignees. No notice of Default purporting to terminate this Agreement shall be 
decined to have been given unless and until a copy thereof shall have bccn given to thc Permitted 
Financing Assignee or the agent for multiple Permitted Financing Assignees. A Permitted 
Financing Assigncc sliall bc entitled to cure any Default during any cure period provided herein. 

16.1.3 The Permitted Financing Assignee shall not be entitled to assign or 
transfer this Agreement to any purchaser in foreclosure, purchaser in lieu of foreclosure or 
similar purchaser or tratisfcree (“Purchaser in Foreclosure”) unless and until such Purchaser in 
Foreclosure has (i) executed and delivered to Gulf Power and is in compliance with an agreement 
in fonn and substance acceptable to Gulf Power whereby such Purchaser in Foreclosure assumes 
and agrees to pay and perform all then outstanding and thereafter arising obligations of Generator 
uiicler this Agreement and (ii) established to Gulf Power’s reasonable satisfaction that such 
Purchaser in Foreclosurc has all licenses, permits and approvals and financial and technical 
wherewithal as inay be required to execute, deliver and perform such agrccment. 
Nolwithstanrling the foregoing, all obligations of Generator to Gulf Power under this Agreement 
incurred prior to the time the Purchaser i n  Forcclosure fully assuines this Agreement shall also be 
and remain enforceable by Gulf Power against Generator. Any assignment to a Purchaser in 
Foreclosure shall be subject to Gulf Power’s rights hereunder. 
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16.1.4 So long as Generator is not in Default under or breach of this .Agreement, 
upon prior written notice to Gulf Power, Gcnerator may absolutely assign all, but not less than 
all, of its rights, intcrests and obligations under this Ag-eement to another gencrator (“Outright 
Assignee”) provided however, that Ccnerator’s obligations under this Agreement shall continue 
and Gulf Power shall have no obligations to such Outright Assignee unless and until such 
Outright Assignee has (i) executed and delivered to Gulf Power and is in compliance with an 
agreeinent in f o ~ m  and substance reasonably acceptable to Gulf Power whereby such Outright 
Assignee assumes and agrees to pay and perform all thereafter arising obligations of Generator 
under this Agreement and (ii) established to Gulf Power’s reasonable satisfaction that such 
Outright Assignee has all licenses, pcnnits and approvals and financial and tcchnical whcrewithal 
as may be required to execute, deliver and perform such agreement. Any assignment to an 
Outright Assignee shall bc subject to Gulf Power’s rights hereunder. 

16.1.5 Gcncrator shall indeninifjr, defend and hold harmless Gulf Power and its 
Persons Indemnified from and against any and all losses, liabilities, obligations, claims, demands, 
damages, penalties, judgments, costs and expcnses, including, without limitation, reasonable 
attoineys’ fees and expenses, howsoever and by whomsoever asserted, arising out of or in any 
way connected with any collateral, outright or other assignment by Generator or any foreclosure 
or other exercise of remedies by the Permitted Financing Assignee of this Agreement or 
Gcnerator’s or the Permitted Financing Assigncc’s rights or interests under this Ageemcnt. 
Notwithstanding any othcr provision of this Section 16.1 , Generator shall not be obligated to 
indemnify and hold harmless Gulf Power from and against any loss, liability, obligation, claim, 
demand, damage, penalty, judgment, cost or expense to the extent caused by the sole negligence 
or willful tnisconduct Gulf Power or its Persons Indemnified. 

16.1.6 No agreement between the Parties modifying, amending, canceling or 
surrendering this Agreement shall be effeclive without the prior written consent of the Permitted 
Financing Assignee or, in the casc o f  multiplc Pcrmitted Financing Assignees, the agent of those 
Pci-niitted Financing Assignees. Subject to any cure periods provided to the Permitted Financing 
Assignee in this Ageement or in any consents to assignment, no such prior written conscnt is 
required for Gulf Power to take unilateral action under this Agreement, including (without 
limitation) Sections 3.2, 3.3, 3.4, 10.2, 12.2 and 12.3. 

16.1.7 Gulf Power agrees to reasonably cooperate with Generator and any 
Pennitted Financing Assignee in connection with the collateral assignment of this Agreement; 
provided, however, that Gulf Powcr shall not be obligated to take any action that could, in its 
judginent, rcsult in an cxpansion of its obligations, risks or lmbililies or a violation of any law, 
rcgulation or order of’ II Governmcntal Authority. 

16.2 Assignment by Gulf Power. So long as Gulf Power is not in breach of this 
Agrcemcnt, Gulf Power m a y ,  at any time, without noticc to, or  the consent of, Generator or any 
other Person, including, without limitation, any Permitted Financing Assignee, Purchaser in 
Foreclosure or Outright Assignee, sell, assign, delegate, encumber or transfer to any Indenture 
Trustee, Af‘iiliatc, any siiccessor by merger or otherwise of Gulf Power or any Qualitied Person, 
and/or create or permit to exist Permitied Liens against, a11 or any part of this Agreement and/or 
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Gulf Power’s rights, obligations, title or interest in, to and under this Agreement. Provided, 
however, Generator reserves its right to oppose any such assigniiicnt before any Governmental 
Authority having j urisdictioii. 

SECTION 17: MISCELLANEOUS 

17.1 Gulf Power’s Agent. Wherever this Agreement requires Generator to provide 
infomation, schedules, notice or the like to, or to take direction from, Gulf Power, Generator 
shall provide information, schedules, notice or the like to, or receive from, Gulf Power or such 
agent of Gulf Power as Gulf Power- may direct from time to time. 

17.2 No Pat-tnership. Gcncratoi- and Gulf Power do not intcnd for this Agreeiiietit to, 
and this Agreement shall not, create any joint venturc, partnership, association taxable as a 
corporation, or other cntity for thc conduct of any business for profit. 

17.3 Successors and Assigns. This Agreement shall inure to the benefit of and be 
binding upon any respective successoi-s and assigns of Gcnerator and Gulf Power. 

17.4 No Third Party Benefit. Nothing in this Agreement shall bc construed to create 
any duty, obligation or liability o f a  Party to any person or cntity not a Party to this Agrcement. 

17.5 No Affiliate Liability. Notwithstanding any othcr provision of this Agreement, no 
Affiliate of either Party (including without limitation any Affiliate acting as either Party’s agent 
where said agent is given certain authorities pursuant hereto) shall have any liability whatsoever 
for either Party‘s performance, nonperformance or deIay in performance under this Agreement. 

17.6 ‘I’imc of Essence. Time is of the essence of this Agreement. 

17.7 N o  Waivcr. Ncithcr Gulf Power’s nor Generator’s failure to cnforce any 
provision or provisions of this Agreement shall in any way be construed as a waiver of‘any such 
provision or provisions as to any future violation thereof, nor prevent it from enforcing each and 
every other provision of this Agreement at such time or at any time thereafter. The waiver by 
either Gulf Power or Generator of any right or remedy shall not constitute a waiver of its right to 
assert said right or remedy, at any time thereafter, or any other rights or remedies available to it at 
the time of or any time after such waiver. 

17.8 Amcndments. Exccpt lis provided in Section 12.3, this Agrccmcrit may be 
amendecl by and only by a written instrumcnt duly cxccutcd by each of Gencrator and Gulf 
Powcr, which has received all approvals of Governmental Authorities of competent jurisdiction 
necessary for the effectiveness thereof. 

17.9 Notice. Any notice, request, consent or other communication permitted or 
required by this Agreement shall be i n  writing and shall be deemed given on the Day hand- 
dclivci-ccl to thc rcprcscntative idcnti tied below, on the Day o f  tcsiinile transmission to thc 
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facsimile tiuimber stated below, or the third (3rd) Day after the same is deposited in the United 
States Mail. first class postage prepaid, and if givcn to Gulf Powcr shall bc addrcsscd to: 

Gulf Powcr Company 
Attn: Vice President, Power Generation and ‘Transmission 
One Energy Place 
Pensacola, Florida 32520 
Facsimile: (850) 444-6744 

with a copy to: 
Southern Company Services, Inc. 
Attn: Manager, Transmission Serviccs 
600 North 18th Street 
Rirmingham, Alabaiiia 35203 
Facsimile: ( 2 0 5 )  257-6663 

and if given to Generator, i t  shall be addressed to: 

Southem Power Coinpany 
Attn: Vice Prcsidcnt, Gencration, Planning and Development 
600 North 18th Street 
Bin 15N-8181 
Birmingham, Alabama 35203 
Facsimile: (205) 257-5703 

with a copy to: 
Southem Company Services, Inc. 
Attn: Manager, Generation Development 
600 North 18th Streel 
Bin 15N-8180 
Birmingham, Alabama 35203 
Facsimile: (205) 257-6336 

unless Gulf Power or Generator shall have designated a different representative or 
address fur itself by written notice to the other. Generator shall comply with reasonable 
requirements of Gulf Power regarding coinniunications with Gulf Power relative to the 
performance of this Agreemenl. 

17.10 Counterparts. l’his Agreement may be executed in two or more counterparts, each 
of which shall be deemed an original but all of which together shall constitute one and the same 
instrument . 

1 7.1 1 Cross-References, AI1 cross-references contained jii this Agreement to Sections, 
are to the Sections of this Agreciiient, unless otherwise expressly nolccl. 
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17.12 Section Headings. The descriptive headings of the various Sections of this 
Agreement havc been inscrtcd for convcnicnce of referctice only and shall in no way modify or 
rcstrict any of the terms or provisions hereof. 

17. i 3 Including. Wherever the term “including” is used in this Agreement, such tcrm 
shall not be construed as limiting the generality of any statement, clause, phrase or term. 

17.14 Governing Law. The validity, interpretation and performance of this Agreement, 
and each of its provisions, are subject to and shall be governed by applicable federal law, and 
where not preempted by federal law, by tho laws of the State of Florida, without giving effect to 
conflict of laws principles. 

17. I5 Merger. This Agreement represents the entire agreement between the Parties and 
all previous communications, representations and agreements between the Parties regarding the 
subject matter of this Agreement, whcther oral or written, are hereby superseded. 

17. I6 NERC. To the extent not inconsistent herewith, Generator shall comply with any 
operational specifications and requirements specified by Gulf Power and all planning standards 
and opcrating guidelines of thc North Amcrican Electric Reliability Council or its successor. 

17.17 Good Utility Practices. Each Party shall discharge its respective obligations under 
this Agreement in accordance with Good LJtility Practices. 

17.18 Safety. Each Party shall comply with the applicable provisions of the National 
Fire Protection Association Code, the American National Electrical Code, the National Electrical 
Safety Code and other applicable code requirements. Each Party shall hrnish and maintain, at its 
own expense, proper and adcquatc facilities, equipment, machinery, tools and supplies necessary 
to maintain its facilities and premises as a safe workplacc and havc available at all times for use 
by its employees, agents, independcnt contractors, suppliers, vendors and borrowed employees 
and all safely equipment needed for the protection of that Party’s employees, agents, independent 
contractors, suppliers, vcndors and borrowed employees against injuries. Each Party shall he 
solely responsible for providing for the safety of its facilities and premises and of its employees, 
agents, independent contractors, suppliers, vendors and borrowed employees. 

17.19 Confidential Informaiia. Confidential Information shall mean any confidential 
and/or proprietary information provided by Gulf Power or Gcnerator (“Disclosing Party”) to the 
othcr party (“licceiving Party”) arid which is clcarly niarkcd or othetwisc designated as 
“CON I’IDEN‘T’I A t . ”  For purposes ol‘ this Agreement, all dcsign, opcrating specifications and 
metering data provided by Generator shall be decmcd confidential regardless of whether i t  is 
clearly marked or otherwise designaled as such. Except as othemise provided herein, each Party 
shall hold in confidence and shail not disclose Contidential Information to any person (except 
employees, officers, representatives and agents that abTee to be bound by this Section 17 or 
FERC’s Standards of Conduct). Contidential Information shall not include information that the 
Receiving Party can demonstrate: (a) is gcncrally availablc to the public other than as a result of 
a disclosirre by Ihc Receiving Party; (h) was i n  the lawful possession of‘the Rccciving Party on a 
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non-confidential basis before receiving it from the Disclosing Party; (c) was supplied to the 
Rccciving Party without restriction by a third party, who, to the knowledge of thc Receiving 
Party, was undcr no obligation to thc Disclosing Party to keep such information confidential; (d) 
was independently dcvelopcd by the Receiving Party without reference to Confidential 
Information of the Disclosing Party; or (e) was disclosed with the prior written approval of the 
Disclosing Party. Gulf Power, or its agent acting as Transmission Provider under the Tariff, may 
release or disclose certain Confidential Inforination of the Disclosing Party to other Transmission 
Providers, SERC, or NERC if necessary or appropriate in connection with its role as 
Transmission Provider. If a court, govet-ntnent agency or entity with the right, power, and 
authority to do so, requests or requires either Party, by subpoena, oral deposition, interrogatories, 
requests for production of documents, administrative order, or otherwise, to disclose Confidcntial 
Infortnation, that Party shall provide the other Party with prompt notice of such request(s) or 
requirement(s) so that the other Party inay seek an appropriate protective order or waive 
compliance with the tenns of this Agreement. In the absence of a protective order or waiver the 
Party shall disclose such Confidential Infonilation which, in the opinion of its counsel, the Party 
is legally compelled to disclose. Each Party will use reasonable efforts to obtain reliable 
assurance that confidential trcatment will be accorded any Confidential Information so humislied. 

17.20 Cooperation. Each Party to this Agreement shall rcasonably cooperate with the 
other as to all aspects relating to the perfonnance ol' its respective obligations undcr this 
Agrccment ; provided, however, this agreeiiicnt of coopcralion shall not constitutc a waiver or 
relitiquishinent of' either Party's rights under this Agreement in law or equity. 

17.21 Nepotiated Ameement. The Parties agree that this Agreement is the result of 
mutual compromise and shall not be construed as having been drafted by either Party. The 
Parties agree to support the acceptance of the Agreement in its entirety by FERC. 

1 7.22 Subcontractors. Nothing in this Agreement shall be construed as preventing either 
Party from utilizing the services of subcontractors as it dccms appropriate; provided, however, 
that all such contractors comply with the applicable teiins and conditions of this Agreement. The 
creation of any subcontract rclationship shall not relieve the retaining Party of any of its 
obligations under this Agreement. 

17.23 EWG Status. Nothing in this Agreement shall require Generator to take any 
action that could result in its inability to obtain, or its loss of, status as an Exempt Wholesale 
Generator within the meaning of the Public Utility Holding Company Act of 1935, as amended. 

[ l I I E  FOLL,OWING PAGE IS TIIE SIGNATURE PAGE] 
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IN WITNESS WHEREOF’, Generator and Gulf Power have caused this Agreement to 
be executed by their duly authorized representatives on the Day and year first above written. 

SOUTHERN POWEK COMPANY 
“C enerator” 

By: 

Title: 

Date: 

GULF POWER COMPANY 
“Gulf Power” 

By: 

Date: 
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APPENDIX A 

INTERClON N EC’I‘ION PROCEDUKES 

‘The following requirements apply to Generator’s Facility when operated in parallel with 
the Gulf Power Electric System. 

A. Operating Limits. 

In order to minimize objectionable and adverse operating conditions on the clectric 
servicc provided to other customers by Gulf Power, the Facility shall meet the following 
operating critcrin: 

1. Voltage. 

When Generator is delivering power to the Gulf Power Electric System, Generator shall 
operate its generation to meet the voltage schedule, as measured at the transmission bus serving 
the Iiacilily, communicated by Gulf Power. The current voltage schedulcs for the 
Interconncction Point to the Facility is attached to this Appcndix A. If the Generator cannot hold 
the voltage schedule but is producing or absorbing its maximum amount of MVARs for the level 
of MW output that it is then operating at, then that is acceptable performance provided that each 
unit of the Generator that is then generating is producing no less than 0.33 MVAWMW x the 
unit’s Continuous Rated MW Output or absorbing no less than 0.23 MVAWMW x the unit’s 
Continuous Rated MW Output. For purposes of this paragraph, the “Continuous Rated MW 
Output” shall be 574 MW which is the combined total output of the Generator’s units comprising 
the Facility. 

2. Frequency. 

The Facility shall maintain a nominal operating frequency of 60 hertz. Generator may be 
required to assist in supporting system frequency if requested by Gulf Power. 

3. Governor Characteris tics. 

The Facility shall be capable o f  providing an immediate and sustained response to 
abnormal frequency excursions within the machine design parameters. The governors shall hc 
properly maintained and shall provide droop characteristics consistent with the requirements of 
NERC, SEliC and the Gulf f’owcr Electric System. At a minilnuin, governors shall be fully 
responsive to frequency deviations consistent with the requirements of NERC, SERC and the 
Gull’ Powcr Electric System during nornial operating conditions only, as defined by Good Utility 
Practices. In no event shall the governors be blocked by Generator without the express written 
pennission of Gulf Power. 
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4. Minimum Acceptable Reactive Capability. 

a. Reactive Powcr Production. At continuous rated output, simulations must show 
that Generator’s Facility shall have the capability of dynamically supplying at least 0.33 MVARs 
at thc 230 kV Inlcrconncction Point fur each MW supplied when the Facility is tested at 1.02% 
of nominal voltage. 

b. Reactive Power Absoivtion. The Facility shall also be capable of dynamically 
absorbing 0.23 MVARs from the transmission system for each MW supplied at the 230 kV 
Interconneclion Point during simulations when the Facility is tested at 1.05% of nominal voltagc. 
Siinple Cycle combustion turbines used as peaking gcncration may be exempted fium the MVAR 
abso rpt ion requi reiiien ts . 

5 .  I-latinonics. 

The Facility shall not introduce excessive distortion to the Gulf Power Electric System’s 
voltage and current waveforms. The haiinonic distortion measurements shall be made at the 
transmission facility serving the Facility and bc within the limits specified in the tables below. 

5.1 Current Harmonics. 

MAXIMUM ALLOWABLE HARMONIC CONTENT (CURRENT) 
(in percent of total current) 

Harmonic Order Number (ti) 

h < l l  11<11<17 1 7 1 k 2 3  23<h<35 355h 
ODD 2.0 1 .0 0.75 0.30 0. I5 

EVEN 0.50 0.25 0.19 0.075 0.04 

‘l’otal current harinunic distortion triay riot excccd 2.5% 

5.2 Voltage Harmonics. 

MAXIMUM ALLOWABLE HARMONIC CONTENT (VOLTAGE) 
(in percent) 

Maximum Individual Mai-monic: 1 .OO 
Maximum Total Hamionic Distortion: I SO 
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€3. Generator Step- 1J p Trans former. 

To iniiiiinize possihlc adverse effects on other Gulf Power customers, a power 
transformer i s  required betwccn Gencralor’s generating units and the Gulf Power Electric 
Systcm. This transfoimcr’s windings shall be connected according to the requirements of Gulf 
P 0 w el,. 

C. Energization of Gulf Power Equipment bv Generator. 

Generator shall not energize, or de-energize, Gulf Power equipment. The necessary 
control devices shall be installcd by  Generator on  the Facility to prevent the energization of dc- 
cncrgizcd Gulf Powcr quipmetit by tienerator’s Facility. 

D. Synchronization of Gcncrator’s Facility. 

Generator is responsible for the synchronization of the Facility to the Gulf Power Electric 
System. Gulf Power shall have bus differential relaying at the Interconnection Point and 
Generator inust insure that its Facility i s  discuimected from GuIf Power whenever the bus is de- 
energized. Gulf Power may re-encrgize thc bus by remote control anti Gulf Power shall not he 
responsible for damage to Facility duc to an out of phase condition during re-energization. 

E. Telemetered Quantities. 

Gulf Powcr shall provide the data protocol, and Generator shall install as part of the 
Interconnection Facilities any equipment necessary to deliver teleiiietered signals to Gulf Power 
specifying the voltage and watts, vars, and watthours delivered to the Gulf Power Electric System 
at thc Intcrconncction Point. 
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VOLTAGE SCHEDULES 
AT THE INTERCONNECTION POINT 

ITOR 
SOUTHERN POWER LANSING SMITH COMBINED CYCLE UNIT 3 

~ 

Schedule H I  - Southem Control Area Maximum Load for the day Grcatcr Than 33,OOOMW 
Operating Time Lansing Smith CC3 230 kV 

uooo - 0400 235 
0400 - 0500 236 
0500 - 0600 237 
0600 - 1700 238 
1700 ~ 1800 237 

,Commencing with the effective date of the Interconnection Agreement, Generator shall maintain 
the following voltage schedules as communicated by Gulf Power from time to time: 

1900 - 2400 

[Voltage sclieduliiig Evaluation for 1,ansitag Smith CC IJnit #3 gemratioti (230 kV) 

235 

Operatiiig Time 

I 1800 - 1900 I 236 -1 

Laming Smith CC3 230 kV 

1 1 

0400 - 0500 236 
0500 - 0600 237 
0600 - 1700 23 8 
1700 - 1800 237 
1800 - 1900 I 236 

0000 - 0600 
Oh00 - 1800 

235 
236 

I 1900 - 2400 t 235 . . ---.I 

1800 - 2400 235 

Operating Timc 
0000 - 0600 
0600 - 1800 
I800 - 2400 

Lansing Smith CC3 230 kV 
235 
23 5 
23 5 

Gulf Power’s determination of whether Schedule 1, 2, 3, or 4 should be used for a given period 
shall be based on expectations of system requirements and conditions. The voltage schedule to 
be used, for the upcoming week, shall be communicated to Generator each Friday and at such 
other times as changing system requirements and conditions may require. 
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APPENDIX B 

SPECIFICATIONS 

TO 

INTERCONNECTION AGREEMENT 

BETWEEN 

SOUTHERN POWER (SMITH COMBINED CYCLE UNIT 3) 

AND 

GULF POWER COMPANY 

1. Location of Interconnection Point: 

The location of the Interconnection Point will be in Bay County, Florida, near Panama 
City, Florida. 

2. Projected Dates Generator’s Facilities will conncct to Gulf Power: 

Station Service Date: July I ,  2001 

Initial Synchronization Date: September I ,  2001 

Commercial Operation Date: June 1,2002 

3. Description of Interconnection Point: 

The point at which Generator’s onc (1) 230 kV circuit connects to Gulf Power’s motor 
operated disconnect switch No. 2989 in the Gulf Power Lansing Smith 230 kV 
Substation, as such is indicated on the single line diagram below. 

4. Description of Generator’s Facility 

The Generator’s Facility under this Ageemcnt is n 574 MW Coinbincd Cycle (CC) 
fdcility located in Bay County, FL, which is inore fiilly described in the Intcrconnection 
Application mude by Southem Powei- to Southern Company on August 09, 2000. 



Lansing Smith unit #3 
Interconnection Layout 

. . . . . . . .I . . . . . . . , . . . . . . ,  . .  . .  . .  
A A 

I I 5  L V  / 2 3 0  k V  

n 
C'C tieneratiun Sire 

..... I .  

('!\I.LAWA)' ;. ; 
liiteiconnectinn p i n 1  

located ill switch No.  2989 

I I 5  k\' 

CAP. BANK 11 
230 kV 

UNII'NO 2 

L. Sinith 230kV Substation 

5. Description of Station Service Connections: 

Should Gcncrator require station service in addition to that which Generator can self- 
provide, separate arrangements will bc iiiatic by Generator. 

6. Interconnection Facility Requirements: 

The Interconnection Facilities are sufficient to accommodate approximately 574 MW 
Summer rating upon completion. 

7. Description of Gulf Power's Interconnection Facilities: 

Interconnection Facilitics undcr this Agreement include the 
fo 11 ow i n : 

Responsible 
P arty/ Es t i in at ed Cost 

I .  Rearrangement of lines in the Lansing Smith 230 kV 
Substation. By Gulf Power 

Design & Construction 

(ts 1,200,000) 
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2. Install one ( I )  P O  230 kV circuit breaker and associated 
switches and control equipmcnt. Tenninatc linc from the 
Generator’s Facility. ($ 363,000) 

Design & Construction 
By Gulf Power 

3. Replace six (6) 230 kV circuit breakers with IPO circuit 
breakers. By Gulf Power 

Design & Construction 

($ 1,200,000) 

8. Description of Generator’s Interconnection Equipment: 

Generator’s Interconnection Equipment under this Aigeement 
includes the following: 

Estimated Cost 

1 ,  3 PCB Collector Bus at thc 230 kV Lansing Smith 
Switching Station (SS) 

Design & Construction 
by Southern Power 

2. 230 kV transmission connection between the SS and the 
Collector Bus by Southern Power 

Design & Construction 

The specifications for all such equipment in Items 7 and 8, above, will be determined in 
accordance with this Agreement, the results of the Interconnection Study dated May 25, 
2001, Gulf Power spccifications provided to the Generator in writing and Good Utility 
P racticcs. 
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APPENDIX C 

Estimatcd Construction Costs 

The Generator’s estimated total construction cost responsibility for the Interconnection 
Facilities is $2,763,000. 
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EXHIBIT E 

OPERATING AGREEMENT 

bctweeri 

Gulf Power Company 

and 

Southern Power Company 
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OPERATING AGREEMENT 
between 

Gulf Power Company 
and 

Southern Power Company 

THIS AGREEMENT is made and entered into this day of ,2001, to be 

effective as of the close of business on , (the “Effective Date”) by and 

bctween Gulf Powcr Company (“Operator”) and Southern Power Company (“Owner”). 

W I T N  E S S E T  14: 

WHEREAS, Operator and Owner are each a wholly-owned subsidiary of The Southem 

Company (“Southern”), a registered holding company under the Public Utility Holding Company 

Act of 1935 (the “1935 Act”); and 

WHEREAS, Owner owns certain generation stations, plants and other generation-related 

facilities within the service territory of Operator and may construct or acquire additional facilities 

in the future; and 

WHEREAS, Owner intends to scl1 on the wholesale market the electric power generated 

by such facilities; and 

WHEREAS, Operator owns and operates generation stations, plants and other related 

generation facilities and has developed the expertise and experience to efficiently and 

economically operate such facilities; and 

WHEREAS, Owner believes that in ordcr to morc efficiently and economically provide 

for the operation, maintenance, repair, and rehabilitation of its generating stations, plants and 

other generation-related facilities, such activities should be conducted and coordinated by 

Operator; and 
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WHEREAS, Owner desires that Operator undertake the operation, maintenance, repair 

and rehabilitation of its generating stations, plants and other generation-related facilities 

identified on Schedule I ,  subjcct to the receipt of any necessary regulatory approvals, and 

Operator has agreed to do so under the terms and conditions set forth below. 

NOW THEREFORE, in consideration of these premises, the parties, intending to be 

legally bound, do hereby agree as follows: 

ARTICLE 1 

__ Definitions 

As used herein, the following terms and phrases shall have, respectively, the following 

meanings : 

1.1 “Generation Facility“ shall mean, and refer to, respectively, each of the 

fossil heI, hydro-electric and pumped storage generation stations, plants and other 

generation-related facilities owned by Owner, located within the service territory of 

Operator and identified on Schedule 1 attached hereto and incorporated herein; provided, 

however, that should activities concerning a Generation Facility be undertaken with 

respect to one unit of such statim, plant or facility, the phrase “Generation Facility” shall 

mean and refer to that unit and related common facilities. Generation stations, plants and 

other generation-related facilities may be removed from or added to the definition of 

“Generation Facilities” as contemplated in Section 2.3. 

1.2 “Governmental Autlioritv” shall mean any local, state, regional or federal 

legislative, regulatory, administrative, legal, judicial or executive agency, commission, 

department or other entity and any person acting on behalf of any such entity. 
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1.3 ‘‘Legal Requirements” shall mean all laws, codes, ordinances, orders, 

judgments, decrees, injunctions, licenses, rules, permits, approvals, written agreements, 

regulations and requirerncnts of or issued by every Governmcntal Authority having 

jurisdiction over the matter in question, whether federal, regional, state or local, which 

may be applicable to Operator, or to Owner, or to any Generation Facility or any of the 

real or personal property comprising the Generation Facilities, or to services to be 

provided to Owner hereunder, or the use, occupancy, possession, operation, maintenance, 

construction, retirement, acquisition, installation, alteration, replacement, reconstruction 

or disposal of any one or more of the Generation Facilities or any part thereof. 

1.4 “New Investment Projects" shall mean projects for the Generation 

Facilities relating to the planning, design, licensing, acquisition, construction, completion, 

renewal, improvement, addition, repair, rcplacement or enlargement of any Unit of 

Property (as described in the Federal Energy Regulatory Commission’s “Units of Property 

for Use in Accounting for Additions and Retirements of Electric Plants”), under 

circumstanccs where cxpenditures on or for such projects arc to bc capitalized in 

accordance with the Electric Plant Instructions of the Uniform System of Accounts 

prescribed for Class A and B utilities by the Federal Energy Regulatory Commission. 

1.5 “New Investment Services” shall mean work on or for any New 

Investtncnt Project, including, but not limited to, any planning, design, engineering, labor, 

procurcmcnt of materials and supplies, materials management, quality assurance, training, 

security, and environmental protection, together with maintaining or obtaining licenses 

and regulatoiy approvals related thereto, governmental affairs or regulatory relationships, 

administration of payables and rcceivables, and all other activity required for the safe and 
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reliable operation of the New Investment Project andlor the relevant Generation Facility 

or that may be required to con?ply with Lcgal Requirements. 

1.6 “Operating Services” shall mcan New Investinent Services, and Operation 

and Maintenance Services. 

1.7 “Operation and Maintenance Services” shall mean work for Owner 

relating to the possession, management, control, start-up, operation, availability, 

production of energy, maintenance, improvement, rcncwal, replacement, and shutdown, 

including, but not limited to, any planning, design, cngineering, labor, procurement of 

materials and supplies, inaterials management, quaIity assurance, training, security, and 

cnvironmental protection, together with maintaining or obtaining licenses and regulatory 

approvals related thereto, governmental affairs or regulatory relationships, admini stration 

of payables and receivables, and all other activity required for the safe and reliable 

operation of the Generation Facilities or that may be required to comply with Legal 

Requirements. 

1.8 “Pmdcnt Utility Practice” shall mean at a particular time any of the 

practices, methods and acts engaged in or approved by a significant portion of the electric 

utility industry prior to such time, or any of the practices, methods and acts which, in the 

exercise of reasonable judgment in light of the facts known at the time the decision was 

made, could have been expected io accomplish the desired rcsult at thc lowest reasonable 

cost consistent with good business practices, reliability, safety and expedition. “Prudent 

Utility Practice” is not intended to be limited to the optimum practice, method or act to 

the exclusion of all others, but rather to be a spectrum of possible practices, methods or 
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acts having due regard for, among other things, manufacturers’ warranties and the 

rcquirements of governmental agencies of competent jurisdiction. 

ARTICLE 2 

Operator’s Authority and Responsibility with Respect to Operation 

of the Generation Facilities 

2.1 Responsibility of Operator. Operator, consistent with such written guidelines as 

may be jointly developed with Owner, shall provide and be responsible for (i) the operation and 

maintenance of the Generation Facilities in a safe and reliable manner in accordance with all 

Legal Requirements and with Prudent Utility Practice, (ii) the generation of power and energy at 

the Generation Facilities to the credit of and for the benefit of the Owner as economicaIly as is 

reasonably practicable, (iii) the repair and reliabilitation of thc Generation Facilities as may, from 

time to time, be necessary, appropriate or reasonably practicable and advisable and (iv) as and to 

the extent deemed by Owner to be necessary or appropriate, the construction of new or additional 

non-nuclear generation facilities for Owner. Operator also shall makc such further changes and 

additions to and retirements from the Generation Facilities in its service territory as shall be 

consistent with such operation, maintenance, repair and rehabilitation. Such services and 

construction may be provided by Operator through its own personnel or, in part, by others, 

including without limitation affiliate personnel, under contractual or other arrangements, 

including the use of Owner‘s personnel under the direction and supcivision of Opcrator. 

2.2 Authorization of Operator. In furtherance of the forcgoing, Owncr authorizes 

Operator, and Operator agrees to provide, Operation and Maintenance Services for the 

Generation Facilities and, as authorized herein, New Investment Services. Owner hereby 

authorizes Operator to take all actions that, in  thc discretion and judgment of Operator consistcnt 



with Prudent Utility Practice, are deemed necessary or advisable in providing these Operating 

Services. Owner hereby authorizcs Operator, as operator, to take any and all action necessary to 

coinply with all Legal Rcquireinents and to take all action neccssary to fulfill any requireincnts 

for the safe and reliable operation of the Generation Facilities. The authority vested in Operator 

shall include, but not be limited to, the authority to incur costs, liabilities, and obligations, to 

purchase equipment, materials and supplies, to perform and arrange for performance of work, to 

select and retain contractors, engineers, consultants, archiicct-engineers, attorneys, accountants 

and other firms or persons, and to take all actions in connection with the Generation Facilities 

that are within the scope set forth above. Without limiting the foregoing, the authority vested in 

Operator shall include the following: 

2.2.1. Plant Operation and Maintenance, Operator shall have the authority to 

possess, operate and maintain the Generation Facilities in accordance with policies and 

decisions established and made by Owner. Subject to the provisions of this Agreement, 

Operator shall in accordance with Piudent Utility Practice endcavor to achieve reliable 

pcrformance of each Generation Facility, to maxiinizc the capacity and availability factors 

and ininimizc forced outage rates and durations at each Generation Facility and to 

produce busbar costs as low as reasonably possible. 

(a) Staff and Personnel, Subject to the provisions of Section 2.8.1 

rcspecting Strategic Plans and approval of Owner or Owner’s designated 

representative, Operator shall have the authority to select, hire, compensate, 

control and discharge (when deemed appropriate by Operator) those persons, 

firms or corporations which are required to satisfy its obligations under this 

Ag-eeinent. Operator shall keep Owner infonncd of any plans to change either 

6 



the Operator officer responsible for any of Owner’s Generation Facilities or the 

Operator manager of such Generation Facility. Any input fi-om Owner on such 

plans will be considered by Operator, but Operator’s decisions on personnel 

matters shall be final. Operator shall also consider any positive or negative 

comments fi-om Owner regarding the performance of any of Operator’s officers or 

managers, but management decisions on whether to take personnel or salary 

administration actions shall be made solcly by Operator. 

(b) Licenses and Permits for Generation Facilities. Operator is 

authorized to obtain and maintain compliance with all licenses, approvals and 

permits for each Gcneration Facility from Govemiental Authorities required for 

operation and maintenance of the Generation Facility. Upon mutual agrecmcnt of 

Operator and Owner, or as required by Legal Requirements, Operator will be 

designated in such licenses, approvals and permits as having operating 

responsibility for the Generation Facilities. 

(c) Reductions in Capacity and Outages at Each Plant. Owner 

recognizcs that, in the course of operating the Generation Facilities, it may be 

necessary to decide whether to operate the Generation Facilities at less than full 

power or to terminate or suspend such operations altogether in light of technical, 

legal, regulatory, safety, economic, power systcm, testing, or other considerations. 

Opcrator recognizes the need to minimize periods of reduced capacity or outages 

at the Generation Facilities that could have an adverse effect on Owner’s power 

supply system or its cost of providing reliable electric service. Operator will 

endeavor to consult with Owner conceming any operating conditions which arc 
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expected to result in capacity reductions of fifty percent (50%) or more at a 

Generation Facility 01' outages at a unit of any Generation Facility, and Operator 

will only take those actions when they determine they arc prudent and necessary 

from an operating standpoint. 

(d) Events About Which Owner is to be Notified. In the event of an 

occurrence at a Generation Facility of any unplanned outage, any significant 

extension of a planned outage, any unplanned reduction in the capacity of a unit 

for an extended period, or any event at a Generation Facility or any regulatoiy 

action which is likely to attract substantial media attention or to affect 

substantially the operation of the Gencration Facility, Operator shall inform 

Owner as soon as practical, or in accordance with guidelines acceptable to Owner, 

after the occurrence of such event. 

(e) No Changes to Transmission or Distribution Facilities. In order 

that the safe operation of the Generation Facilities is assured, Owner shall not 

effect any operating or physical changes to its transmission and distribution 

facilities which may adversely affect the safe operation of the Generation 

Facilities without prior consultation with and the concurrence of Operator. 

(f) Operation in Accordance with ODerating Plan. Each Generation 

Facility shall be operated in accordance with Prudent Utility Practice and pursuant 

to an operating plan developed and updated regularly by Operator and Owner and 

in accordance with Owner's obligations, if any, under any interconnection 

agreements, power pooling arrangements or other applicable arrangements, as 

such obligations may presently cxist or may hereafter be modified from titne to 
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time, including the obligations, if any, of Owner to maintain the design integrity 

of each Generation Facility under the requirements of the Southeast Electric 

Reliability Council and the National Electric Reliability Council. 

(g) Point of Interconnection. The point of interconnection between 

any Generation Facility and Operator's or a third party's transmission system and 

the extent of Operator's operational responsibility therefor shall be determined 

fiom time to time by Owncr and Operator. 

2.2.2. New Investment Services. Operator shall have responsibility for all New 

Investment Sewices. Operator is authorized to enter into such arrangements as it deems 

appropriate for the Generation Facilities and to make all decisions regarding the 

completion of Ncw Investment Projects that were contemplated in the construction 

budgets for thc Generation Facilities as of this acquisition by Owner or that have been 

approved and provided for in an Operating Budget or Capital Budget under the 

procedures contemplatcd in Section 2.8 and as applicable Section 2.3.3. All equipment, 

malerials and supplies iiicluded in such New Investment Projccts for each Generation 

Facility shall be acquired in the name of Owner and shall be the property of Owner. 

2.3 Retirement, Removal or Addition of Generating Facilities. Owner shall retain the 

exclusive authority (i) to determine when the economic life of the Generation Facility has ended 

and thereupon to retire the tieneration Facility fiom commercial operation or (ii) to remove a 

particular generation station, plant or other generation-related Facility from the provisions o€ this 

Agreement and to arrange for other means for its operation and maintenance. Owner and 

Operator may agree to add new generation stations, plants or other generation-related facilities of 

Owner within Operator's service territory to this Agreement. 
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2.3.1 Retirement. Upon Owner informing Operator of any retirement or 

removal of a Cencration Facility, Operator shall take such action as may be necessary to 

reduce operation of the Generation Facility or to tcnninate operation and place the 

Generation Facility or unit in a safe shutdown condition. Owner retains the authority to 

determine whether any to-be-retired Generation Facility should be placed in standby 

status or operated at reduced output for economic reasons or Owner’s need for tlie 

capacity or energy of the Geiieration Facility. Operator shall also take such steps as may 

be necessary to decommission and dispose of and thereafter maintain, to the extent 

necessary, any to-be-retired Generation Facility or any unit thereof designated for 

retirement. 

2.3.2 Removal. Upon Owner informing Operator of any removal of a 

Generation Facility from this Agreement, Operator shall take such action as may be 

necessary to transfer operational control of such Generation Facility, and to comply with 

the provisions of Sections 12.1.2 and 12.1.3, which shall also apply. Upon the transfer of 

operational control of a Generation Facility as contemplated above and in Sections 12.1.2 

and 12.1.3, such generation station, plant or other generation-rclated facility shall cease to 

be a “Generation Facility.” 

2.3.3 Addition. Upon Owner and Operator agreeing to the addition of a 

generation station, plant or ocher generation-related facility to this Agreement, such 

generation station, plant or other gencration-related facility shall be a ‘‘Generation 

Facility” and shall be subject to all of the provisions of this Agreement. 

2.4 Authority to Act as Agent for Owner and Right of Third Parties to Rely on 

Agency. In the conduct of tlzc authority vested in  Operator in Sections 2.1 and 2.2 above, Owncr 
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hereby designates and authorizes Operator to act as its attorney-in-fact and agent for such 

purposes, including, without limitation, authority to enter into and administer contracts on behalf 

of Owner for procurcinent of material, equipmcnt or services and authority to administer 

contracts entered into by Owner with respect to the Generation Facilities. As relates to all third 

parties, the designation of Operator as agent shall be binding on Owner. Operator accepts such 

appointment as agent of Owner. Upon request from Operator, Owner shall provide written 

confirmation of this agency relationship to third parties. 

2.5 Assignment of Contracts; Liability and Allocation of Risks. 

2.5.1 Contracts with Third Parties. Upon mutual agreement of Operator and 

Owner, Owner shall assign and transfer to Operator those contracts with third parties 

relating to the operation of each Generation Facility. Prior to assignment and transfer of 

such contracts, Operator may request Owner to appoint Operator as agent for 

administration of any such contracts. After receipt of any such assignment, transfer or 

authorization to administcr, Operator shall have the exclusive responsibility for the 

administration and enforcement thereof in accordance with the terms thcreof. 

2.5.2 Acceptance of Contract Provisions. To the extent permitted pursuant to 

Section 2.8, Operator in such contracts with third parties may agree to such matters as 

limitations on the liability of contractors for work performed or materials furnished, 

restrictions on wawantics, agreements to indemnify the contractors from liability, 

requirements that Owner be bound by financial protection provisions, waivers, releases, 

indemnifications, limitations of liability and further transfers or assignments under such 

contracts, and other similar provisions (each contract with a third party that contains any 

of the provisions, teiins or other effects describcd in this sentence, shall be rcfcrred to as a 
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“Material Contract”). Owner waives any claims against Operator for entering into 

Material Contracts approved pursuant to the process provided in Scction 2.8. Owner also 

agrees to be bound by the requirements for financial protection, waivers, releases, 

indemnification, limitation of liability and hrther transfers or assignments that bind 

Operator as they now exist in existing Material Contracts or as they may exist in the 

future with respect to Material Contracts approved or entercd into pursuant to such 

process provided in Section 2-8. 

2.5.3 Enforcement of Rights Under Contracts. Owncr covenants that, Owner 

will notify Operator in writing in advance if Owner intends to threaten suit or bring suit 

against third parties or otherwise make any claim under any contract or arrangement 

rclating to any of the Generation Facilities or Operating Services being provided by 

Operator. If Owner desires for Operator to threaten or bring suit or otherwise to make 

any claim, or desires that such action contemplated by Operator shall not be taken, Owner 

shall, by written notice to Operator, request it so to act or rcfrain from acting. Upon 

Operator’s receipt of a notice under onc of the previous two sentenccs, Owner and 

Operator shall arrange for consultation within ten (10) working days thereafter on the 

questions raised, or such lesser period of time as Operator or Owner shall specify in the 

light of circumstances requiring a more expeditious determination. Neither Operator nor 

Owner shall make its final determination whether it will or will not bring any such suit or 

makc any such claim until after such consultation; however, the determination by 

Operator regarding the action that it will or will not take, shall be final and binding 

(irrespective of what Owner decides to do), and the decision of Owner regarding the 
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action that it will or will not take will also be final and binding (irrespective of what 

Operator decides to do). 

2.6 Cooperation of Owner. Subject to the requirements and procedures of Sections 

2.5.2 and 2.8, and in the case of Ncw Investment Services Section 2.2.2 and as applicable Section 

2.3.3, Owner agrees that it will take all necessary action in a prompt manner to execute any 

agreements with respect to the provision of Operation and Maintenance Services for the 

Generation Facilities, and New Investment Services, as and when requested by Operator to 

permit Operator to carry out its authority and responsibilities pursuant to this Article 2. Owner 

shall be responsible for procuring all fuel for the Generation Facilities and to make such fuel 

available in the quantities and at thc rates of delivery required to acconimodate Operator’s 

scheduling instructions. Operator may request Owner to fumish services or assistance, materials, 

supplies, licenses, oCfices and real property rights including, without limitation, power supply 

services, transmission and distribution system repair, replacement, construction and maintenance, 

accounting services, maintenance personnel, security services, and other personnel, services or 

assistance as Operator may require with respect to any one or more Ccneration Facilities. Any 

such items which Owner agrees to hrnish to Operator shall be provided at cost and shall be 

provided in accordance with Prudent Utility Practice. 

2.7 Operator Interface Procedure. Operator and Owner will jointly establish and 

maintain an Operator Interlace Procedure to govern the working relationships between the two 

companies. Thc Opcrator Interface Procedure shall contain proccdures by which Owner can 

maintain an overview of Generation Facility operations, procedures for adniinistering this 

Operating Agreement through designated executive points of contact, and procedures to definc 

interfaces Cor support services and assistance provided by Owner pursuant to Section 2.6 hereof. 
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2.8 Plans and Budgets. Strategic Plans, Operating Budgets, Capital Budgets, and 

Material Contracts shall be submitted to Owner by Operator as provided in Paragraphs 2.8.1 

through 2.8.4 below. The contcnts of thesc plans, budgets and Material Contracts shall conform 

to the requirements and guidelines established pursuant to the Operator Interface Procedure. 

Owner shall approve or disapprove each such plan, budget or Material Contract within thirty (30) 

days afler its submittal. In the event Owrier disapproves a plan, budget or Material Contract, 

Owner shall inform Operator of’the basis for such disapproval. Operator shall then modify such 

plan, budget or Material Contracts as required to make it acceptable to Owner and shall resubmit 

it for approval; provided, however, that in no event shall Operator be required to submit plans, 

budgets or Material Contracts which would cause Operator to operate a Generation Facility in 

violation of any Legal Requirements or in a inanner that fails to provide reasonable assurance of 

health and safety to employees. Operator shall attempt to provide Operating Services in 

accordance with such approved plans and within the aggregate annual amount of such budgets. 

Notwithstanding the foregoing, Operator makes no representation, warranty or promise of any 

kind as to accuracy of any such plan or budget, or that any attempt referred to in the preceding 

scntence will be successful, and in no event shall Owner be relieved of its responsibility to pay 

costs incurred by Operator as required in Article 4 hereof. 

2.8.1 Strategic Plan. A Strategic Plan for each Generating Facility shall be 

subinitted to Owner by Operator no later than July I of each year. Owner may separately 

approve or disapprove individual projccts which are classified as planned improvement 

projects pursuant to Paragraph (d) below, but shall otherwise approve or disapprove each 

Strategic Plan in its entirety. Strategic Plans may cover one or more Generation 
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Facilities. 

preparation of budgets and forecasts, including: 

Each Strategic Plan shall identify key assumptions to be used in the 

(a) Five-year Operating and Planned Outage Schedulc. This section 

shall idcntify the scheduled operating cycles and planned outages for maintenance 

and other work during the succeeding five years. The schedule shall describe in 

reasonable detail the time and duration of each planned outage and the 

maintenancc and other work planned to be pcrformed duiing such outage. 

(b) Availability and Performance Goals. This section shall contain 

overall performance goals which have been established by Operator for the 

Generation Facility for he  current year. 

(c) Planned Mandatow Projects. A mandatory project is any project 

with a total estimated cost in excess of one million dollars ($1,000,000) or such 

other amount as Owner may establish, including but not limited to any upgrade, 

replacement, addition or program, which is needed in order to support normal 

operations in accordance with Prudent Utility Practicc or in order to comply with 

regulatory or safety requirements. The associated schedule and estimated m u d  

funding requirements shall be included. 

(d) Planned Improvement Projects. An improvement project is any 

project with a total estimated cost in excess of one million dollars ($I  ,000,000) or 

such other amount as Owner may establish, including but not limited to any 

upgrade, replacement, addition, or program, which is not mandatory as defined in 

(c) above. Examples of such projects include efforts to improve performance of a 

Generation Facility or conditions, such as iiiipi-oved Gcneration Facility capacity 
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or efficiency, enhanced working conditions, and appearance. 

schedule and cstiinated annual funding requiremcnts shall be included. 

The associated 

(e) Authorized I.,evel of Staffing. This section shall provide the 

current authorized number of permanent staff positions which are assigned to the 

Generation Facility and its offsite support. Such number of positions shall be 

broken down by hnctional areas a, operations, maintenance, administrative, 

technical, corporate support), shall include positions which are located either on- 

site or off-site, and shall include all positions regardless of the actual employer. 

This section shall also show any estimates of planned changes in such authorized 

number of positions over the succceding five years, 

2.8.2 Operating Budget. By Scptember 1 of each year, Operator shall submit to 

Owner a written Operating Budget showing the estimated costs of operating and 

maintaining Owner’s Generation Facilities during the next calendar year, with a forecast 

of budget requirements for the succeeding four calenddr years. Each budget shall be 

supported by detail reasonably adcquate for the purpose of review by Owner. 

2.8.3 Capital Budget. By September 1 of each year, Operator shall submit to 

Owner a written Capital Budget estimate of capital expenditures for each of Owner’s 

Generation Facilities for the next calendar year, with a forecast of budget requirements 

for the succccding four calendar years. Each budget shall be supported by detail 

rcasonably adequate for the purposc of review by Owner. 

2.8.4 Material Contracts. Reasonably in advance of the time it plans to enter 

into a Material Contract with a third party, Operator shall submit to Owner a draft of such 

Material Contract. Each draft Material Contract will bc supported with all attachments 



and sufficient infoimation for Owner to evaluate the provisions that render such draft a 

Material Contract. 

2.9 Information and Reports. Operator shall furnish to Owner the following 

information and reports: 

2.9.1 Generation Facility Data. At the time of submittal of each Strategic Plan, 

Operator shall also furnish a comparison of the performance of each Generation Facility 

with other generating facilities using performance indicators in coininon use in the 

electric utility industry or as may be specified by Owner. 

2.9.2 Generation Facility Budget Reports. Operator shall furnish monthly data 

showing actual costs for operation and maintenance, and capital cxpenditures with 

comparisons to the respective budgets. This report will normally be provided by the end 

of the succeeding month. 

2.9.3 Generation Facility Strategic Plan Reports, At least quarterly, Operator 

shall furnish data showing actual performance for each unit at each Generation Facility 

comparcd to goals contained in the Strategic Plan for the Gencration Facility. 

2.9.4 Audit Reports. Operator shall make available for review by Owner copies 

of financial or accounting reports concerning Owner’s Generation Facilities containing 

the results of audits by or for Southern Company Services, Inc., or any affiliate or 

subsidiary of The Southern Company, or by any regulatory agency. 

2.9.5 Correspondence to and hoin Rewlatory Apencies. At the rcqucst of 

Owner, Operator shall furnish to Owner copies of correspondence to and from regulatory 

agencies concerning one or inore of Owner’s Generation Facilities. 
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2.9.6 Responses to Owner Inquiries. In addition to the obligation of Operator to 

provide the information as explicitly required herein, Operator shall respond to 

rcasonable written or verbal rcquests fioin Owner for information not otherwise 

specifically provided for lierein. 

2.10 Plant Tours. Owner shall have the right to have its representatives and guests visit 

its Generation Facilities, to tour the facilities, and observe activities at the Generation FaciIities; 

provided that such visits or tours will not interfere with the operation of the Generation Facilities, 

or the security or safety of such facilities. Owner shall assure that its representatives and guests 

comply with all applicable rules and regulations in effect at a Generation Facility whether 

imposed by Governmental Authority or by Operator. 

2.1 I Management Audit. Owner shall have the right to conduct a management audit, at 

its own cost, of Operator’s performance hereunder either by Owner ofticers and employees or 

through their duly authorized agents or representatives. Operator shall cooperate with Owner in 

thc conducting of such audit and, subject to applicable Legal Requirements and the requirements 

of vendors, give Owner reasonable ~ C C C S S  to all contracts, records and other documcnts rclating 

to the Generating Facilities. Following any such management audit, Opcrator shall respond to 

the findings of such audit if requested to do so by Owner. Management audits by Owner shall be 

scheduled so as to minimize the number of audits required and so as to not to exceed one 

management audit in any consecutive twelvc-month period. 

ARTICLE 3 

Enti t Iemen t to Output 

3.1 Entitlement to Output. Owner shall be entitled to all of the output from its 

Gcneratiun Facilities at the time generation in such units occurs. Subject to Operator’s priinaiy 
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responsibility for safe operation of the Generation Facilities, Owner shall have the right to 

schedule and dispatch the capacity and energy needed ikom the facilities, and Operator shall use 

its hcst efforts to honor such schedule. 

3.2 Determination of Output-Responsibility for Station Service and Losses. Output of 

each Generation Facility shall be the gross generation of the facility, less station service 

requirements, and less adjustments for losses experienced. Owner shall be responsible for 

providing alf off-site electric power required at the Generation Facility whenever thc station 

service and losses exceed the gross generation of the Generation Facility. 

ARTICLE 4 

Costs, Billinn, Accounting and Audit 

4. I Cost of Operation and Maintenance. Owner shall pay to Operator all direct costs 

incurred by Operator relating to Operation and Maintenance Services for the Generation 

Facilities (including all costs identified in Section 9.3 and any costs incurred by Operator as a 

consequence of termination hereunder). Such costs shall include all payments made to Operator 

employees (including payment of wages, salaries, workmen’s compensation and other benefits) 

relating to work performed by such employees while on the premiscs of any of the Generation 

Facilities. Operator and Owner acknowledge that all such payments made to Operator 

employees, relating to work performed by such employees while on Generation Facility 

premises, are effectively made by Owner, since Owner is responsible for such payments and they 

are made from funds placed on deposit by Owner for those purposes. Owner shall also pay to 

Operator the Generation Facility allocated share of other of Operator’s costs. Allocation of costs 

to Operation and Maintenance Services shall be performed in accordance with the methodology 

agreed-upon fiom tiinc to timc by Owner and Operator. 
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4.2 New Investment Costs. Owner shall pay to Operator all costs incurred by 

Operator relating to New Investment Sewices for the Generation Facilities, including obligations 

incurred to third parties, direct costs of Operator associated with such New Investment Services 

and the Generation Facilities’ allocated share of Operator’s other costs associated with such 

activities. Allocation of costs to New Investment Services shall be performed in accordance with 

the methodology agreed-upon from time to time by Owner and Operator pursuant to Section 4.1 

hereof. 

4.3 Other Costs Required by Legal Requirements. Owner shall pay to Operator all 

direct costs incurred by Operator and the Generation Facilities’ allocated share of other of 

Operator’s costs associated with any other activities of Operator relative to the Generation 

Facilities that are rcquired to mect Legal Requirements. 

4.4 Revision. Should Operator undertake to perfonn services for any other affiliated 

company or for any non-affiliated company where the cost to Operator of providing such services 

affects the cost of Operator to provide Operating Services pursuant to this Agreement, Operator 

shall discuss the matter and reach agreement with Owner respecting the need for or the tems of 

any amendment of this Section 4 as may bc appropriate to assure the continued fairness of the 

determination of the responsibility for costs payable to Operator hereunder. 

4.5 Billing. Operator shall render to Owner a monthly billing statement, with detailed 

data in a computer readable form as reasonably requested by Owner, no later than the fifth (5th) 

day of each month detailing costs incurred for Operation and Maintenance Services during the 

preceding month pursuant to Section 4. I ;  costs incurred for New Investment Services during the 

preceding month pursuant to Section 4.2; and the other costs incurred during the preceding 

month pursuant to Scction 4.3. 
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4.6 Payment. The obligation to make payments as specified herein shall continue 

notwithstanding thc capability (or lack of capability) of the Generation Facilities to produce 

power for any reason. 

4.7 General Accounting Matters. Determinations by Operator on all accounting 

matters related to the transactions contemplated by this Agreement will be in accordance with 

Generally Accepted Accounting Principles and the Securitics and Exchange Commission’s 

Uniform System of Accounts for Mutual and Subsidiary Service Companies, utilizing the accrual 

method of accounting, unless otherwise specifically provided in this Agreement or mutually 

agreed by Operator and Owner or as prescribed by other regulatory agencies having jurisdiction, 

as in effect fioin time to time. 

4.8 Right to Inspect Records. During normal business hours and subject to conditions 

consistent with the conduct by Operator of its regular business affairs and responsibilities, 

Operator will provide Owncr or any auditor utilized by Owner and reasonably acceptable to 

Operator, or any nationally recognized accounting firm retained by Owner, access to Operator’s 

books, records, and other documents directly related to the performance of Operator’s obligdtions 

under this Agreement and, upon request, copies thereof, which pertain to (a) costs applicable to 

Operation and Maintenance Services, New Investment Services, and Other Costs for Owner’s 

Generation Facilities to the extent necessary to enable Owner to verify the costs which have been 

billed to Owner pursuant to the provisions of this Agreement; (b) compliance with all 

environinental Legal Requirements; and (c) mattcrs rclating to the design, construction and 

operation and retirement of Owner’s Generation Facilities in proccedings before any 

Governinental Authority. 
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4.9 Disputed Invoice. In the event Owner shall question any statement rendered by 

Operator in accordance with thc provisions of Section 4.1 hereof, Owner shall nevertheless 

promptly pay amounts called for by Operator under- Section 4.1 hereof but such payment shall not 

be deemed to prcvcnt Owner froin claiming an adjustment of any statement rendered. 

ARTICLE 5 

Advancement of Funds 

5 ,  I Operator shall prepare iorccasts, in such fr-equency, fonn and detail as Ownm 

shall direct, of the Eunds required to pay Operator’s anticipated costs of the services to be 

provided to Owner and the dates on which payment of such costs shal1 become due. Owner shall 

advance funds to Operator in such amounts and at such times determined on the basis of such 

forecasts, to enable Operator to pay its costs of services on or before payment of such costs shall 

be due. Such advances shall be madc by deposits or bank transfers to accounts of Operator with 

such financial institutions as Operator shall designate. Any excess funds in such accounts shall 

be invested by Operator in accordance with prudent cash management practices and all 

investment incomc and appreciation received on such funds shall be credited against the cost of 

service provided to Owner. 

ARTICLE 6 
Taxes 

6.1 Owner shall report, file returns with respect to, be responsible for and pay all real 

property, franchise, business or other taxcs, except payroll and sales or use taxes, arising out of or 

relating to its ownership of thc Gencration Facilities, 

ARTICLE 7 
Compliance with Provisions of Permits 

and Requircmen t s o f  C overnmen tal A cenciq 
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7.1 Owner and Operator shall cooperate in taking whatever action may be necessary 

to comply with the terms and provisions of all pcrmits and licenses for the Generation Facilities 

and with all applicable lawhl requirements of any fccderal, state or local agency or regulatory 

body having jurisdiction in or over the Generation Facilities. 

ARTICLE 8 

Confidentiality of Information 

8.1 Each party to this Ageement may, from time to time, come into possession of 

information of thc other parties that is either confidential or proprietary. Any party having any 

such information which is known to be considered by any other party as either confidential or 

proprietary will not reproduce, copy, use or disclose (except when required by a Governmental 

Authority) any such information in wholc or in part for any purpose without the written consent 

of the othcr party. In disclosing confidential or proprietary information to a Governmental 

Authority, the disclosing party shall cooperate with the other party in minimizing the amount of 

such information hrnished. At the specific request of the other party, the disclosing party will 

endeavor to sccurc the agreement of such Governmental Authority to maintain spccified portions 

of such information in confidciice. Public dissemination of information by the furnishing party 

before or after it is furnished shall constitute a termination of the confidentiality requirement as 

to that specific information. 

ARTICLE 9 

,Damage to Persons or Propei-tv; Penalties; Fines 

9.1 Applicability of Article. Since Operator is undertaking its responsibilities 

hereunder (i) at cost and (ii) in order to assist Owner in meeting its responsibilities with respect 

to its Generation Facilities, the following provisions shall be applicable to loss or damage to the 
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property of any or all of the parties hereto (including Generation Facilities property) or of third 

parties, or injuries to or lass of life by any person, including employees of the parties hereto, and 

to pcnalties or tines asscssed with respect to the Generation Facilities: 

9.2 Absence of Warranty. Operator does not warrant that its performance of Operating 

Services will meet the standards set forth in Sections 2.1 and 2.2 hereof, and its sole obligation if 

it fails to meet such standards is to reperform at thc request of Owner the deficient work at cost 

payable by Owner in a manncr that complics with such standards. Owner acknowledges that 

such services are not subject to any warranty of any nature, express or implied, including, 

without limitation, any warranty of merchantability or fitness for a particular purpose. 

9-3 Liabilities to Third Parties and Owner. (a) To the fullest extent provided by law, 

all liability to third parties other than liability for Operator's Willful Misconduct (as defined in 

9.4 below), fraud or gross negligence whether arising in contract (including breach of warranty), 

tort (including negligence, product liability, breach of fiduciary duty or any other theory of tort 

liability), under the laws of real property or otherwise, or as a result of fines or other penalties 

imposed by any Govermncntal Authority, that rcsults froin or is in any way connected with the 

provision of Operation and Maintenance Seivices, or New Investment Services for the 

Generation Facilities shall be borne by Owner in their entirety. Owner shall indemnify and hold 

harmless Operator, its agents servants, directors, employees and affiliates (the “Indemnified 

Parties”) from and against any and all claims, losscs, damages, expenses and costs of any kind, 

including without limitation attorneys fees, costs of investigation and court costs, other than 

those attributable to Willful Misconduct, fraud or gross negligence of Operator, whether direct or 

indirect, on account of or by reason of bodily injuries (including death) to any person or persons 

or property damage arising out of or occurring 111 coririection with the provision of Operation and 

. 
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Maintenance Services, or New Investment Services for the Generation Facilities, whether or not 

such claims, losses, damages, expenscs or costs were caused by or alleged to have been caused 

by or contributed to by the active, passive, affirmative, sole or concurrent negligence or by 

breach of any statutory or other duty (whether non-delegable or otherwise) of my of the 

Indemnified Parties. 

Except for consequences of Operator’s Willful Misconduct or fraud, Owner and its 

affiliates, servants, employees, agents and insurers hereby rcleasc, acquit and forever discharge 

the ‘Indemnified Parties, to the fullest extent permitted by applicable law, fioin any and all 

damages, claims, causes of action, damage to property of Owner or expenses of whatever kind or 

nature, that arc in any manner connected with the provision of any Operating Services or the 

performance and prosecution of any project or work by any of the hdemnified Parties for or on 

behalf of Owner for its Generation Facilities, whether arising in tort (including negligence, strict 

liability, breach of fiduciary duty or any other theory of tort liability), contract (including breach 

of warranty), under the laws of real property or otherwise, or as a result of any fine or other 

penalty imposed by any Governmental Authority. This release shall be effective whether or not 

such claims, causes of action, damages, or expenses were caused or alleged to have been caused 

by or contributed to by the active, passive, affirmative, sole or concurrent negligence or by 

breach of any statutory or other duty (whether non-delegable or otherwise) of any of the 

Indemnified Parties. 

9.4 Willful Misconduct. As used in this Agreement, tlic t c m  “Willfd Misconduct” 

shall mean any act or oinission by any of the Indemnified Parties that is performed or omitted 

consciously with actual knowledge that such conduct is likely to result in damage or injury to 

persons or property; provided, however, that any such act or omission, if perfonncd or omittcd by 
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an Indemnified Party, shall not be deemed Willfid Misconduct unless an officer or employee of 

Operator at or above the officer level of Vice President or the employee level of plant manager 

shall have expressly authorized such act or omission. Operator shall exercise reasonable and 

customary supervision or control ovcr the activities of its agents, servants and employees, and its 

affiliates, so as to minimize the potential for adverse willful actions by such agents, servants or 

employees or affiliates; provided, however, that failure of Operator to prevent such adverse 

willful actions shall not itself be considered Willhl Misconduct. Liability attributable to 

Operator’s Willful Misconduct, fraud or gross negligence shall be boine by Operator, subject to 

the limitations of liability in Section 9.5 below and the last paragraph of Section 9.3 above in the 

case of liability to Owner. 

9.5 Limitation of I,jability. Notwithstanding Sections 9.3 and 9.4 hereo€, Owner 

agrees that in no event shall any of the Indemnified Parties be liable to Owner for any indirect, 

special, punitive, incidental or consequential damages including, without limitation, (1) loss of 

profits or revenues, (2) damages suffered as a result of the loss of thc usc of Owner’s powcr 

system, Gencration Facilities or equipment, (3) cost of purchasc of replacenient power (including 

any differential in power costs), or (4) cost of capital with respect to any claim based on or in any 

way connected with this Agreement whether arising in contract (including breach of warranty), 

tort (including negligence, strict liability, breach of fiduciary duty or any other theory of tort 

liability), under the laws of real property or any other legal or equitable theory of law, or as a 

result of any fine or other penalty imposed by any Governmental Authority. Owner shall release, 

acquit, forever discharge, i n d e m n i ~ ,  and hold harmless the Indemnified Parties from and against 

any claim by any customer of Owner, or any other third party, for any direct, indirect, special, 

punitive, incidental or consequential damages arising out of any performance or failure to 
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perform under this Agreement. The provisions of this Section 9.5 shall apply to the fdlest extent 

permitted by law. 

9.6 Severability. In the event that any particular application of any of the limitations 

of liability contained in this Article 9 should be finally adjudicated to be void as a violation of the 

public policy of the State of Florida, then such limitation of liability shall not apply with respect 

to such application to the extent (but only to thc extent) required in order for such limitation of 

liability not to bc void as a violation of such public policy, and such limitations of liability shall 

remain in full force and effect with respect to all other applications to the fullest extent permitted 

by law. 

ARTICLE 10 

Insurance 

l O * l  Parties’ Obligations Generally. During the tenn of this Agreement, Owner and 

Operator shaIl make reasonable efforts to procure and maintain in force such physical damage 

and loss, public liability, worker’s compensation, officers’ liability and other insurancc as Owner 

may deem appropriate with respect to all losscs, damages, liability and claims arising aut of 

Owner’s ownership of its Generation Facilities and Operator’s operation thereof and the 

provision of Operating Services hereunder. All such insurance policies shall identify Operator 

and Owner as additional insureds thereunder as their interests may appear, and shall contain a 

waiver of subrogation clausc in favor o€ Opcrator and Owner to the extent of the applicable 

limits of such policies. The aggregate cost of all insurance, applicable to each Generation 

Facility and procured by Operator pursuant to this Agreement, and any payment by Operator of 

any deductible, self-insured retention, or co-payment in connection with any policy claim arising 

out of Operator’s performance of this Agreement shall be included in thc costs of Operating 
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Services. Operator will take steps to meet the requirements of such insurance policies and 

cooperate with Owner to hmish information, establish procedures, erect or change physical 

facilities and otherwise meet the reyuiremcnts of the insurers io maintain coveragc in effect and 

to collect claims that may be tnade under such insurance. In the event that any of the insurance 

described in this Article 10 is canceled by a party, that party shall give written notice of such 

cancellation to the other party at least sixty (60) days prior to the effective date of such 

cancel1 ation. 

10.2 Commercial Liability Insurance. Operator will carry insurance to cover the legal 

The limits and obligations to pay damages because of bodily injury or property damage. 

deductibles of such coverage shall be as mutually agreed by Operator and Owner. 

10.3 Workmen’s Comw-mtion Insurance, Operator shall qualify as a self-insurer in 

Florida and with the U.S. Department of Labor for purposes of the U.S. Longshoreman’s and 

Harbor Worker’s Act, but will provide an umbrella policy to cover benefits in excess of its 

assumed liability for workmen’s compensation, the Longshoreman’s and Harbor Worker’s Act, 

and einployers liability. Owner and Operator acknowledgc that, pursuant to the terms of this 

Agreement, all premiums for Operator’s workmen’s compensation insurance and all payments to 

Operator employees, including workmen’s compensation benefits, relating to work performed by 

such employees while on the premises of a Generation Facility, are effectively made by the 

Owner, since such premiums and payments constitute direct charges incurred by Operator in 

relation to the performance of Operating Services for such Generation Facility. It is the intent of 

Owner and Operator that for purposes of workmen’s compensation Owner not be exposed to 

greater liability by virtue of this Agreement than Owner would have if Owner had utilized Owner 

28 



employees to perform Operating Services. If Operator and Owner agree, as an alternative, the 

parties can purchase any such insurance. 

10.4 Additional Insurance. In tlic event Owner at any time or from time to time shall 

have elected to participate in supplemental insurance programs to cover other risks arising from 

the ownership and operation of a Generation Facility, including the extra costs of replacement 

power, the costs of such protection shall be borne by Owner. 

10.5 Waiver of Subrogation - AlIocation and Payment of Premium. Each insurance 

policy obtained by a party hereto shall contain waivers of subrogation against the other party, if 

obtainable fiom the insurer. The aggregate cost of all insurance, applicable to the Generation 

Facilities and procured by Operator pursuant to this Agreement, shall be considered an operating 

cost subject to reimbursement under Section 4.1. In the event that any of the foregoing insurance 

policies is canceled by a party, that party shall give written notice of such cancellation to the 

other party sixty (60) days prior to the effective date of such cancellation. 

ARTICLE 11 

Term 

11 . I  Term. The term of this Agreement shall commence on the Effective Date, subject 

nevertheless to any applicable rules, regulations or approvals of any regulatory authority whose 

approval is required. This Agreement shall cxpire (i) when all Generation Facilities have been 

retired and each site has been returned to a condition acceptable to Owner, all in compliance with 

Legal Requirements; (ii) upon termination pursuant to Section 12.1; or (c) upon mutual 

agrccment of the parties. Owner’s obligation to make payments to Operator under this 



Agreement that have not been satisfied prior to the expiration of the term of this Agreement shall 

survive such expiration of the term. 

1 1.1.1 It is recognized in the case of expiration under Sections 1 I .  l(i) or 1 1.1 (iii), 

however, that this Agreement shall not expire, unless all necessary regulatory approvals, 

if any, have been obtained to transfer the operating responsibility for all Generation 

Facilities to Owner or Owner’s designee. Until the date on which such transfer of 

opcrating responsibility is accomplished, or as Owncr may othcrwise notify Operator in  

writing, Operator agrccs to continue to provide Operating Services for the Generation 

Facilities. 

ARTICLE 12 

Remedies 

12.1 Tcnnination. In the event Owner determines that it is in its interest to do so, or 

Operator determines that it is in Operator’s interest to do so, either Operator or Owner may at 

will terminate this Agreement as provided below. Except as may be otherwise provided in 

Section 11. I, this Section 12.1 and Article 9 hcreof, this right of,termination shall be Owner’s 

sole and cxclusive remedy, legal or equitable, for any failure by Operator at any time to perfbm 

its duties, responsibilities, obligations, or functions under this Agreement, or for any other breach 

by Operator of this Agreement. The procedure for exercise of this right of termination shall be as 

follows : 

12.1.1 Owner shall give written notice to Operator of Owner’s determination to 

terminate this Agreement or Operator shall give written notice to Owner of its 

determination to terminate this Agreement. 
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12.1.2 Following the giving of such notice, the parties agree to cooperate, in good 

faith, to accomplish the transfer of operating responsibility in a prompt manner, including 

without limitation assigning contracts, transferring employees, and modifying liccnses, 

approvals and permits as necessary to reflect such change (including, if required to 

effectuate transfer to Owner for regulatory purposes of the operating responsibility for the 

Generation Facilities). 

12.1.3 It is recognized hat no termination shall be acconiplished until all 

necessary rcgulatory approvals, if any, have been obtained to transfer the operating 

responsibility for all Generation Facilities to Owner or Owner’s designee. During the 

pcriod bctwcen the giving of thc notice of determination to terminate, and the date on 

which such transfer of operating responsibility is accomplished, Operator agrees to 

continue the provision of Operating Services for the Generation Facilities. 

12.1.4 Upon receipt of all necessary governmental authorization for transfer of 

operating responsibility for each Generation Facility from Operator to Owner or Owner’s 

designee, this Agreement shall terminate. Except as may otherwise be provided in 

Section 11.1 mid this Section 12.1 and cxccpt for the consequences of Operator’s WilLCul 

Misconduct, fraud or gross negligence and the other limitations provided in Article 9 

hereof, Owner hereby agrees that fi-om and after such termination Owner shall indemnify 

and €orever hold Operator, its sewants, dircctors, employees, affliatcs and its agents 

harmless from and against any and all liability, costs, expenses (including reasonable 

attorneys’ fees) and judgments, which may thereafter be experienced by Operator, which 

are in any way related to, arise out of or are in connection with the activities of Operator, 

its agents, servants, dircctors, employees and affiliates under this Agreement (whether the 
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cause occurred before or after termination). Except as may otherwise be provided in 

Section 1 1.1 and this Section 12.1 and except for the consequences of Operator’s Willful 

Misconduct or *dud and the other limitations provided in Article 9 hereof, Owner further 

waives any claim Owner may have against Operator, its officers, directors, employees, 

affiliates and agents for damage to property of Owner, that arose out of or in connection 

with the activities of Operator, its officers, directors, employees, affiliates and agents 

under this Ageeinent. The indeninification and waiver contained herein shall survive 

termination and shall be specifically enforceable by Operator against Owner. 

ARTICLE 13 

Miscellaneous 

13.1 No Partnership or Joint Venture. Nothing in this hgrecinent shall be deemed lo 

create or constitute a partnership, joint venture or association among the parties hereto or any of’ 

them, the sole purpose of this Agreement being limited to providing for the orderly and efficient 

operation, maintenance, repair, upgrade, rehabilitation, renewal, replacement, additions and 

construction of the Generation Facilities. 

13.2 Owner’s Desimated Reprcsentatives. Owner hereby designatcs its President as 

Owner’s Representative, who shall receive notices and communications from Operator under the 

provisions of this Agreement and who shall send to the designated Representative of Operator all 

noticcs and communications under the provisions of this Agreement. 

1 3.3 Operator’s Dcsiclnatcd Represcntative, Operator hereby designates its President as 

the Operator Representative, who shall receive notices and communications froin Owner’s 

Representative under the provisions of this Agreement and who shall send to Owner’s 

Rcprcsentative all notices and communications concerning the provisions of this Agreement. 
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13.4 Depreciation. Owner shaIl determine the basis and method it will use for 

purposes of dcpreciation and other matters where investment in Generation Facilities property is 

relevant. 

13.5 Holidays, Business Davs. Any obligations to perform under this Agreement, 

including payment obligations, which shall become due on a non-business day shall become due 

upon the next business day. The term “business day” shall mean any day other than a day on 

which banking institutions in the City of Pensacola, Florida are authorized by law to close. 

13.6 Owner’s Services to be Furnishcd at Cost. To the extent that Owner may, from 

time to time, provide goods or services to Operator, Operator shall pay for such goods and 

services at Owner’s cost determined as hcrein provided, which payments shall thereupon be 

treated as Gcncration Facilitics costs under Articlc 4. 

13.7 Entire AEreement. This Agreenicnt constitutes the entire understanding among 

the parties hereto, superseding any and all previous understandings, oral or written, pertaining to 

the subject matter contained herein. No party hereto has relied or will rely upon any verbal or 

written reprcsentation or verbal or writtcn information made or given to such party by any 

representativc of the other party or anyone on its bchalf. 

13.8 Amendments. This Agreement may not be amended, modified, or terminated, nor 

may any obligation hereunder be waived verbally, and no such amendment, modification, 

temiination or waiver shall be effective for any purpose unless it is in writing, and signed by both 

pax-ties hereto, and all nccessary regulatory approvals have been obtained. 

13.9 Notices. Any notice, request, consent or other communication permitted or 

required by this Agreement shall be in writing and shall be deemed given when deposited in the 

lJnited Statcs Mail, first class postage prepaid, and addresscd as follows: 

33 



If to Operator: Gulf Power Company 
One Energy Place 
Pensacola, Florida 32520 
Attention: President 

If to Owner: Southern Power Company 
270 Peachtree Street 
Atlanta, GA 30303 
Attention: President 

Unless a different officer or address shall have been designated by the respective party by 

notice in writing. 

13.10 Captions. The descriptive captions of the various Articles, Sections and 

Paragraphs of this Agreement have been inserted for convenience of reference only and shall in 

no way modify or restrict any of the t e m s  and provisions hereof. 

13.1 1 Countemark This Agreement may be executed simultaneously in two or more 

counterparts, each of which shall be deemed an original, but all of which together shall constitute 

one and the same instrument. 

13,12 No Waiver. Failure of any party to enforce any rights or to require performance of 

any other party of any of the provisions of this Agreemcnt shall not release any party of any of its 

obligations-under this Agreement and shall not be deemed a waiver of any rights of the parties to 

insist on performance thereof, or of any of the parties’ rights or remedies hereunder, and in no 

way shall affect the validity of these t e m s  and conditions or any part thereof, or the right of any 

party thercafier to enforce every provision hereof. 

13.13 Singular and Plural. Throughout this Agreement, whenever any word in the 

singular number is used, it shall include the plural unless the context otherwise requires; and 
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whenever the plural number is used, it shall include the singular unless the context otherwise 

requires. 

13.14 Third Party Beneficiaries. This Agreement is for the benefit of Owner a l d  

Operator, and no person or entity other than Owner and Operator is or shall be entitled to bring 

any action to enforce any provision of this Agreement against anyone. 

13.15 Severability. Should any provision of this Agreement be held to be invalid or 

unenforceable by a court of competent jurisdiction, the remaining provisions shalI rcrnain in full 

force and effect, provided that deletion of the invalid or uncnforceable provision does not 

materially affect the agreement of the parties contained herein. 

ARTICLE 14 

Successors and A s s i m  

14.1 This Agreement and all of the terms and conditions hereof shall be binding upon 

and inure to the benefit of the parties hereto and their respective successors and assigns; 

provided, however, that neither this Agreement nor any of Operator’s obligations hereunder shall 

be assibnable by Operator, in whole or in part, without the express written consent of Owner. 

Any mortgage indenture trustee which shall foreclose on substantially all of the electric 

generation properties of Owner may, at such trustee’s own election, be deemed to be a successor 

and assign of Owner under this Agreement. 

ARTICLE 15 

Govcining Law 

15.1 This Agreement shall be construed in accordance with, and to be govemed by, the 

laws of the State of Florida. 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 

and by their duly authorized representatives as of the day and year first above written. 

“0 p erato r7’ 
Gulf Power Company 
By: 
Name: 
Title: 

“0 p erato r7’ 
Gulf Power Company 
By: 
Name: 
Title: 

‘Owner” 
Southem Powcr Company 
By: 

C.B. Harreld 
Vice President, Comptroller and Chief Financial Officer 
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SCHEDULE 1 

SOUTHERN POWER COMPANY GENERATION FACILITIES 

GENERATING STATION 
Smith Unit 3 

LOCATION 

Lynn Haven, Florida 
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