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YPPEARANCES : 

MATTHEW J. FEIL, 390 North Orange Avenue, Sui te 2000, 

Irlando, Flor ida 32801-1640 and MICHAEL C. SLOAN. Swidler 

3er l in  Shereff Friedman, LLP, 3000 K Street,  N.W., Suite 300. 

Jashington, D.C. 20007-5116, appearing on behalf o f  F lor ida 

Ii g i  t a l  Network, Inc.  

JAMES MEZA. I11 and PATRICK W. TURNER, c/o Nancy H. 

Sims, 150 South Monroe Street, Suite 400, Tal 1 ahassee, F lor ida 

32301 - 1556, appearing on behal f o f  Bel 1 South 

Telecommunications, Inc.  

FELICIA BANKS and JASON FUDGE, FPSC Div is ion o f  Legal 

Services, 2540 Shumard Oak Boulevard, Tallahassee, Flor ida 

32399-0850, appearing on behalf o f  the Commission S t a f f .  
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P R O C E E D I N G S  

COMMISSIONER DEASON: C a l l  the prehearing conference 

o order. Could I have the Notice read, please? 

MS. BANKS: Pursuant t o  Notice issued Ju ly  26th. 

'001. t h i s  time and place has have been set f o r  a prehearing i n  

locket Number 010098-TP. p e t i t i o n  by Flor ida D ig i ta l  Network, 

nc., f o r  a r b i t r a t i o n  o f  cer ta in  terms and conditions o f  

lroposed interconnection and resale agreement w i th  Bel 1 South 

'elecommunications, Inc., under the Telecommunications Act o f  

996. 
COMMISSIONER DEASON: Thank you, take appearances. 

MR. FEIL: For pet i t ioners,  I ' m  Matthew F e i l ,  general 

:ounsel, F lor ida D i g i t a l  Network, Inc. ,  address as stated i n  

.he draf t  prehearing order. With me i s  Michael Sloan o f  the 

lashington, D.C. l aw  f i r m  o f  Swidler Ber l in .  

MR. SLOAN: Good morning, Commissioner. 

COMMISSIONER DEASON: Good morning. 

MR. MEZA: Jim Meza and Patrick Turner on behalf of 

le1 1 South. 

MS. BANKS: And Fe l i c ia  Banks and Jason Fudge on 

)ehalf o f  PSC S t a f f .  

COMMISSIONER DEASON: Patrick Turner, i s  it? 

MR. TURNER: Yes. s i r .  

COMMISSIONER DEASON: Okay. S t a f f ,  do we have any 

r e 1  iminary matters? 

FLORIDA PUBLIC SERVICE COMMISSION 
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MS. BANKS: Yes, Commissioner Deason. Staff is aware 
If one pending motion to strike by BellSouth in response to the 
lirect testimony filed June 8th. 2001, by Florida Digital 
letwork, Inc., recommending that the Commission create a new 
Nundl ed network element or to unbundle packet switching 
ellSouth Telecommunications filed an objection to FDN's 
equest for new UNEs or unbundled packet switching and a motion 
o strike testimony on July 12th, 2001. Subsequently, on July 
9th, FDN filed an opposition o f  FDN to BellSouth's motion to 
trike or alternatively a motion to amend arbitration petition. 

COMMISSIONER DEASON: Okay, thank you. Mr. Meza, 
his is your petition or motion to strike, rather? 

MR. TURNER: Mr. Deason. this is Patrick Turner, I'll 
le addressing it, but yes, sir - -  

COMMISSIONER DEASON: A1 1 right. We1 1 , I have a 
luestion for you, then. I'm looking at your filing. I'm 
ooking at Page 2 of it. And at the top of that page you 
ndicate that in the petition for arbitration FDN presented 
ssue 1, and then you go on to quote that. I'm having very 
iuch difficulty in understanding why that issue's being 
lescribed within the petition for arbitration why the 
,articular nuances that are being raised within testimony don't 
'it within that. 

MR. TURNER: Thank you, Mr. Commissioner. 
The reason they do not is that in Paragraph 6 of the 

FLORIDA PUBLIC SERVICE COMMISSION 
I 000790 
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pe t i t i on  FDN explains tha t  i t  has indicated i n  Attachment A, 

which i s  a copy of the interconnection agreement, explains 

they've indicated which issues are involved i n  the case by 

under1 i n ing  or s t r i k i n g  through the contract language 

pertaining t o  tha t  issue. 

Section 7.2.2.14 of tha t  attachment i s  en t i t led ,  

"Packet Switching Capabil ity." Subsection .1 o f  tha t  defines 

packet switching as including, and I ' m  quoting, "The functions 

that  are performed by d ig i t a l  subscriber l i n e  access 

multiplexers." It then goes on t o  say a t  subsection 5, 

"Bel lSouth shal l  be required t o  provide nondiscriminatory 

access t o  unbundl ed packet switching capabi 1 i ty  only where each 

o f  the four fol lowing - -  or  each o f  the fol lowing conditions 

are sat is f ied."  And then i t  quotes the FCC's order. 

FDN has agreed t o  tha t  language. Given tha t  i t  has 

agreed t o  tha t  language, tha t  i s  why we're saying tha t  the 

issues tha t  they presented i n  t h e i r  testimony which are you 

should unbundle the packet switching other than i n  these 

circumstances. That's not an issue i n  the case. 

The issue i n  the case, as stated i n  the pe t i t ion ,  was 

simply should we be required t o  provide DSL service over a UNE 

loop? I n  t h e i r  testimony, they make the d is t inc t ion  between a 

DSL service i n  unbundled elements tha t  they could use t o  

provide t h e i r  own DSL service. 

Beyond that,  i n  the prehearing conference o r  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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issue ID conference, FDN agreed to language that states the 
issue in terms of whether or not BellSouth's xDSL service, not 

network elements, should be provided. So, when you look at the 
language of the petition, the way the issue's framed, when you 
look at the language they use to explain the position which 
they're required by Section 252 to put into the complaint, and 
Mhen you look at the plain undisputed agreed to language in the 
arbitration agreement, it's very clear that the issue of 
Mhether to unbundle the packet switch was never in contention. 

The only issue in contention was when FDN is using a 

JNE loop to provide voice service to an end user customer does 
3ellSouth have to provide its DSL service over the same line? 
So, not only are they attempting, in our opinion, to add a new 
issue, they're actually attempting to retract from the 
agreement that they have set forth to this Commission, and 
that's just not appropriate. 

COMMISSIONER DEASON: Okay. Mr. Feil . 
MR. FEIL: I have a few points, Commissioner. I 

don't want to be redundant of what we put in our filed 
response. The wording of the issue in the petition, as you've 
seem to have understood as broadly stated, should BellSouth be 
required to provide FDN just reasonable nondiscriminatory 
access to UNEs such that xDL(sic) service over a UNE loop is 
available when a customer and number port to FDN local 
service?" 

FLORIDA PUBLIC SERVICE COMMISSION 
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The issue, as framed in the petition and in the text 
Df the petition describe the problem which is that when a loop 
lorts to FDN for voice services, FDN cannot get through 
3ellSouth DSL service over that same loop. 

to get BellSouth wholesale DSL service over the same line. 
qeither the issue as worded in the petition nor in the text of 
the petition limit the redress that we might seek to remedy the 
iroblem, and the problem is as described in the petition and as 

jescribed in Mr. Gallagher's testimony. 

The petition says, "At a minimum, FDN should be able 

With regard to Mr. Turner's statement on packet 
Switching. as stated or as spelled out in the attachment to the 
letition, which is the draft interconnection agreement to that 
loint, if all the draft interconnection agreement does is refer 
to the FCC rule regarding packet switching, it's not as though 
Metre in a position to say, okay, that law doesn't apply. The 
law i s  the law, the rule i s  the rule. All we're saying is that 
Mhen you apply the facts into the rule then we should still be 
mtitled to packet switching. That is what Mr. Gallagher's 
testimony addresses. 

I D  conference, again, as it's reworded it does not limit the 
redress to the problem. 
doesn't pigeonhole us or FDN into one specific avenue for 
correcting the problem that we face. 

With regard to the issue as reworded after the issue 

It doesn't - -  as I read it anyway, it 

And from the notes that 

FLORIDA PUBLIC SERVICE COMMISSION 
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I've looked at from the issue ID conference, which was attended 
by the Staff, Mr. Turner by phone, Mr. Meza, some other 
Bel 1 South representatives, mysel f and Mr . Gal 1 agher , FDN ' s 
chief witness, Mr. Gallagher, said FDN sought DSL over the same 
line through Bell or through FDN facilities and the ability to 
continue existing DSL service at a conversion of a UNE loop and 
to  initialize DSL after conversion of a UNE loop for voice 
service. 

The last point I would make would be administrative 
efficiency. There's no prejudice. FDN's testimony has been 
filed, I believe, it was June 7th. BellSouth filed rebuttal 
July 17th. They've covered all the issues under 364.161. If 
FDN made a request to unbundle elements to BellSouth, the 
parties are obligated to negotiate within 60 days. 
can't resolve it, the Commission is supposed to resolve it 
Mithin 120 days. We would be at, basically, the same point as 
ve are now, even if the motion is granted. 

If they 

COMMISSIONER DEASON: Thank you. Mr. Turner, do you 
have any concluding comments before I make a ruling? 

MR. TURNER: Yes, Mr. Commissioner, thank you, just 
very briefly. 

Once again, the notes that he just referred to, as I 
understood them, were tal king about converting existing 
service. That existing service is a BellSouth xDSL service. 
and that is exactly what the issue is, is provide xDSL service 

FLORIDA PUBLIC SERVICE COMMISSION 
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)ver UNE loops, not unbundled elements. And again, they make 
:he d is t inc t ion  between the two i n  their own testimony. 

'DN , having agreed t o  the unbundled packet switching 1 anguage 

n the agreement and not having challenged t h a t  language, I 

lon't t h i n k  they can come back and a rb i t r a t e  new language i n  an 
igreement they've already agreed to. 
rou're going t o  have this arb i t ra t ion  proceeding, you'l l  issue 
in order a t  some point approving a term agreement, and then FDN 

:ould come out the next day and say, you know, we won't 
i rbi t ra te  the language t h a t  you approved yesterday and change 
t. That, c lear ly ,  i s  unacceptable. They agreed t o  this 
anguage. They did not ask you t o  a rb i t r a t e  i t ,  and they 

,hould be required t o  stick t o  their agreement. 

The second point I ' d  like t o  make is  I disagree tha t  

If t h a t  were the case, 

COMMISSIONER DEASON: Okay, thank you. 
First of a l l ,  I ' l l  make a few observations. First, I 

)elieve t h a t  the language t h a t  was contained w i t h i n  the 
)e t i t ion  for  a rb i t ra t ion  i s  broad enough t o  capture the nuances 
IS described w i t h i n  the testimony a s  pref i led by FDN. 

;hink t h a t  BellSouth is  i n  any way surprised or  their due 

rocess  i n  any way hampered, t h a t  we can go forward and address 
;his issue. 
Forward w i t h  i t  now so, therefore,  I'm going t o  rule t h a t  the 
motion t o  strike is  overruled, it is  rejected, and t h a t  we will 

io forward. 

I don ' t  

I t h i n k ,  there is  judicial  efficiency i n  going 

FLORIDA PUBLIC SERVICE COMMISSION 



1 
2 
3 
4 

5 
6 
7 

8 
9 
10 
11 

12 

13 
14 
15 
16 
17 

18 
19 
20 
21 
22 

23 
24 
25 

10 

I ' l l  also make one other notation is  t h a t  I 
lnderstand t h a t  there is  an issue ID conference, but this 
rehearing officer is  i n  no way bound by an issue ID 

:onference. I will determine what the issues are. That's one 

if the purposes of this prehearing conference. Any question by 

Iny of the parties? I t h i n k ,  the ruling is  clear. We will 

roceed. Any other preliminary matters? 
MS. BANKS: Commissioner Deason, that's a l l  t h a t  

#taff 's aware of a t  this time. 
COMMISSIONER DEASON: Do the parties have any 

Ire1 iminary matters? 
MR. TURNER: None from BellSouth. 
MR. FEIL: The only th ing  I would mention, 

ommissioner, i s  we have a pending motion or request for 
lualified representative status for Mr. Sloan. 

h a t  the time has passed for objections t o  any, but I just want 
o let you know t h a t  that's on f i le.  

I don ' t  know 

COMMISSIONER DEASON: Will there be any objections? 

MR. TURNER: No, s i r .  
COMMISSIONER DEASON: S t a f f ,  you can prepare an order 

lpproving t h a t .  I will sign i t .  

MR. FEIL: Thank you. 

COMMISSIONER DEASON: Very well. I do have one - - we 
rill get t o  i t  i n  the discussion of the draft prehearing order, 
u t  I might as well go ahead and raise it a t  this time and a t  

FLORIDA PUBLIC SERVICE COMMISSION 
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least  give par t ies time t o  th ink  about i t  before we actual ly  

get there, if that  time i s  necessary. I understand tha t  there 

has been a request or a not ice that has been f i l e d  ind icat ing 

that cer ta in  responses t o  discovery are going t o  be considered 

confidential ; i s  tha t  correct? 

MR. MEZA: That's correct, Commissioner Deason. 

COMMISSIONER DEASON: Okay. My concern i s ,  

3bviously. tha t  information w i l l  be provided confidential 

status u n t i l  there i s  a ruling. My question i s  how are we 

going t o  proceed with tha t  information - -  f i r s t  o f  a l l ,  i s  tha t  

information going t o  be presented a t  the hearing or  i s  it too 

zarly t o  make a determination o f  that ,  S t a f f ?  

MS. BANKS: Commissioner, I believe, tha t  the 

information w i l l  be u t i l i z e d  a t  the hearing. I think,  I 

believe tha t  what you j u s t  referenced i s  the two not ice of 

in tent  f i l e d  by BellSouth regarding documents, S ta f f ' s  request 

fo r  production o f  documents, and S ta f f ' s  request f o r  a set of 

interrogatories and, a t  t h i s  time, S t a f f  i s  ant ic ipat ing using 

that information a t  the hearing. 

COMMISSIONER DEASON: Okay. Well, I ' m  looking now on 

Page 3 o f  the d r a f t  prehearing order, t h i s  i s  the section 

addressing procedure f o r  handling conf ident ia l  information. I 

look a t  Section 2-A, and there i s  a requirement f o r  any party 

wishing t o  use any propr ietary conf ident ia l  business 

information, basical ly,  t o  provide notice that tha t  information 

FLORIDA PUBLIC SERVICE COMMISSION 
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i s  t o  be u t i l i z e d ,  so t h a t ' s  what S t a f f  i s  doing a t  t h i s  point ;  

is t ha t  correct? 

MS. BANKS: Yes, Commissioner. 

COMMISSIONER DEASON: Now, do - - i s  there a necessity 

'or there t o  be a showing a t  the time o f  hearing tha t  tha t  i s ,  

indeed, conf ident ia l  information or  how are we going t o  handle 

;hat? 

MR. MEZA: I bel 

*egardi ng conf ident i  a1 i ty. 

liscovery, and then one i s  

eve tha t  there may be two issues 

One i s  i n  response t o  S t a f f ' s  

i n  response t o  FDN's discovery tha t  

\e served our responses t o  p r i o r  t o  the prehearing order - -  
!xcuse me, the procedural order coming out requ i r ing  us t o  give 

; t a f f  a copy as we1 1. 

FDN and BellSouth have executed a con f iden t ia l i t y  

igreement, so we d id  not f i l e  not ice o f  i n ten t  regarding the 

iewer request or  not ice o f  in ten t .  This l a t e s t  conf ident ia l  

,ssue came about when S t a f f  asked us t o  provide them wi th  

:opies o f  cer ta in  documents. And I would po in t  out tha t  the 

information tha t  we provided t o  S t a f f  was the same information 

:hat we provided i n  the 271 proceeding whereby we requested 

:onfidential c lass i f i ca t ion ,  because FDN's discovery i n  both 

;hat proceeding and i n  t h i s  case were subs tan t ia l l y  the same. 

So, there may be a r u l i n g  already out there regarding 

:he spec i f i c  information t h a t  S t a f f  has j u s t  requested tha t  we 

rov ide .  Regarding the interrogatory,  i t  i s  information 

FLORIDA PUBLIC SERVICE COMMISSION 
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relating to a customer, and that's it, so I think our concerns 
dould be alleviated or may not be really a concern for the 
:omission to address, because one, it's already been addressed 
probably in 271 and, two, it's customer information, so - -  but 
de would request that any determination be made prior to 
hearing so that we can take appropriate actions, if the 
:ommission determines that the information is not subject to 
Eonfidenti a1 treatment. 

COMMISSIONER DEASON: We1 1 ,  as I understand the 
procedure, if no ruling has been made it will continue to be 
treated confidential. 

MR. MEZA: Okay. 
COMMISSIONER DEASON: And if the information is not 

entered into the record, well, then, it can be returned and 
there is no need for ruling. 

MR. MEZA: Yes, sir. 
COMMISSIONER DEASON: If the information is to become 

part of the record, well, then, there may be a necessity, then, 
to make a ruling at some point. Are all the parties clear on 
that and will ing to go forward under that understanding? 

MR. FEIL: Yes, Commissioner. 
MS. BANKS: Yes, Commissioner. 
COMMISSIONER DEASON: Okay. 
MR. FEIL: The only request I would make of BellSouth 

is since we do have a confidentiality agreement with them 
FLORIDA PUBLIC SERVICE COMMISSION 
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lready, the information tha t  they haven't provided ye t  i n  

esponse t o  the PSC Sta f f  request they provide t o  us. And 

gain, we're not going t o  have any object ion t o  conf ident ia l  

reatment f o r  tha t .  

MR. MEZA: 

MR. FEIL: Okay, wel l ,  I haven't seen it, so.. . 
MR. MEZA: Okay. 

COMMISSIONER DEASON: Okay. A l l  r i g h t .  I th ink,  

I th ink,  we've already produced it. 

hen, we're a t  the stage where we can proceed through the draf t  

Irehearing order. 

s do the par t ies  wish t o  engage i n  opening statements? 

I do have one prel iminary question and tha t  

MR. FEIL: Yes, Commissioner, but  no more than f i ve  

i i  nutes. 

COMMISSIONER DEASON: Bel lSouth? 

MR. TURNER: Commissioner, if FDN does, we would l i k e  

o have a t  leas t  f i v e  minutes t o  respond. 

COMMISSIONER DEASON: Five minutes acceptabl e? 

MR. TURNER: Yes, s i r .  

COMMISSIONER DEASON: Okay. 

MR. TURNER: I f  they ' re  l i m i t e d  t o  f i ve ,  we're 

:e r ta in ly  w i l l i ng  t o  l i m i t  i t  t o  f i ve .  

COMMISSIONER DEASON: M r .  F e i l  , f i v e  minutes you say 

l s acceptable? 

MR. FEIL: Yes, s i r .  

COMMISSIONER DEASON: Okay. S t a f f ,  note tha t  i n  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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prehearing order, please. 

And when we get t o  the section addressing Order o f  

Witnesses, I w i l l  need a response a t  t ha t  time as t o  whether 

we're going t o  take d i rec t  and rebut ta l  simultaneously or  i f  we 

w i l l  take tha t  i n  sequence, so be prepared t o  answer tha t  

question. 

I propose tha t  we proceed through the d r a f t  

prehearing order and w e ' l l  go section by section. 

has any concerns, questions, c l a r i f i c a t i o n s  or  whatever please 

l e t  me know, otherwise, we w i l l  proceed through i n  rap id 

f as h i  on. 

I f  any par ty  

Section 1, Conduct o f  Proceedings; Section 2, Case 

Background. We've a1 ready discussed, t o  some extent, 

Confidential Information. I s  there anything needed t o  be added 

t o  tha t  section? Hearing nothing, we w i l l  proceed on. 

Section 4, Post-Hearing Procedures; Section 5, 

Pre f i led  Testimony and Exhibi ts;  Section 6, Order o f  Witnesses. 

The question tha t  I have i s  concerning d i rec t  and rebut ta l .  Do 

the par t ies  have any preference as t o  how we proceed? 

MR. FEIL: No, Commissioner, we can take d i rec t  and 

rebuttal  o f  Mr. Gallagher a t  the same time. That 's f i n e  w i th  

us. 

COMMISSIONER DEASON: Bel 1 South? 

MR. TURNER: We're f i n e  w i th  tha t  procedure. 

COMMISSIONER DEASON: Okay. Please note tha t  i n  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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prehearing order, S ta f f ,  we w i l l  take the d i rec t  and rebutta 

testimony a t  the same time. 

Section 7, Basic Positions: Section 8, we ' l l  go 

through the specif ic issues. We'l l s t a r t  w i th  Issue A. which 

i s  a standard issue concerning the Commission's ju r i sd ic t ion .  

There are no posit ions stated by FDN or BellSouth, I assume, 

then the par t ies th ink we have t o t a l  j u r i sd i c t i on  and what the 

FCC does doesn't matter here: i s  t ha t  correct? 

MR. MEZA: We believe, Commissioner Deason, tha t  you 

have a l l  the j u r i sd i c t i on  i n  the world t o  a rb i t ra te  t h i s  case. 

COMMISSIONER DEASON: Okay. So, you're not going t o  

be taking a posit ion. 

MR. MEZA: That's correct. 

COMMISSIONER DEASON: And i f  you get a bad decision, 

i n  your mind, you're not going t o  be appealing i t  t o  the FCC or 

t o  a court? I guess, you can appeal i t  t o  a court. 

MR. MEW: That's correct. 

COMMISSIONER DEASON: My concern i s  - -  i s  tha t  I want 

t o  make sure tha t  a l l  the par t ies are on- l ine  tha t  t h i s  i s  

something w i th in  our ju r i sd ic t ion ,  there's nothing out there 

pending tha t  i s  going t o  make our e f f o r t s  i n  t h i s  hearing 

useless, and I j u s t  want t o  make sure tha t  part ies agree t o  

that. I t ' s  a p re t t y  simple request. 

MR. FEIL: Your j u r i s d i c t i o n  t o  make the decision, 

yes, you have that.  And a t  t h i s  point  and time, FDN doesn't 
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i n t i c i pa te  any FCC r u l e  change t h a t ' s  going t o  a l t e r  your 

j u r i sd i c t i on  or  act o f  Congress t h a t  w i l l  a l t e r  your 

jur isd ic t ion.  

COMMISSIONER DEASON : Bel 1 South? 

MR. TURNER: M r .  Commissioner, we ce r ta in l y  agree 

:hat you have the j u r i s d i c t i o n  t o  a rb i t ra te .  As f a r  as whether 

:he FCC's going t o  do something, I know t h a t  some o f  the issues 

*e la t ing t o  unbundling the packet are cur ren t ly  being addressed 

)y the FCC i n  response t o  a fu r ther  not ice o f  proposed 

wlemaking. 

COMMISSIONER DEASON: I s  t h a t  going t o  impact the 

:ime frame tha t  we're going t o  proceed i n  t h i s  case? 

MR. TURNER: The time frame, no. The only concern I 

lad i s  your comments about an appeal. 

COMMISSIONER DEASON: 

MR. TURNER: That's what I thought, but  I d i d  want t o  

I was fa i r l y  facetious. 

)o in t  out there are some FCC matters tha t  I have no idea when 

:he time i s  going t o  be t h a t  t h e y ' l l  make a r u l i n g  on tha t ,  but 

/e don ' t  have any problem w i t h  your j u r i sd i c t i on .  

COMMISSIONER DEASON: I guess, my concern i f  there 's  

inything out there imminent t h a t  we'd need t o  be aware o f .  

MR. TURNER: Not t h a t  I ' m  aware of .  

COMMISSIONER DEASON: Okay. S t a f f ,  are you aware o f  

inythi ng? 

MS. BANKS : No, Commi ss i  oner . 
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COMMISSIONER DEASON: Very wel l .  Okay. Issue 1, 

:hanges, corrections, c la r i f i ca t i ons?  Issue 2 - - 
MR. FEIL: Well, Commissioner, w i th  respect t o  Issue 

, the only th ing  I wanted t o  say i s  t ha t  we don ' t  have a 

lroblem wi th  the issue as worded as long as pursuant t o  the 

lotion you j u s t  denied we are able t o  present the evidence and 

he testimony, so - -  
COMMISSIONER DEASON: I want t o  make i t  clear tha t  

hat i s  the ru l ing.  And i f  i t ' s  necessary t o  reword t h i s  issue 

o make i t  even fur ther  c learer,  I ' m  w i l l i n g  t o  do that .  But 

s I indicated i n  my ru l ing,  I think,  what i s  r e a l l y  the 

'rimary consideration i s  the way the matter was worded w i th in  

our p e t i t i o n  fo r  a rb i t ra t ion ,  and I f e l t  t ha t  language was 

e r ta  

'hich 

h i s  

n l y  broad enough t o  capture a l l  o f  the various nuances , , I  

your testimony addresses. BellSouth do you wish t o  have 

ssue reworded? We cer ta in ly  can do i t  a t  t h i s  time. 

MR. TURNER: Commissioner, I don' t  see any - - we 

espect your ru l ing.  We do intend t o  renew i t a t  the - -  the 

o t ion  a t  the hearing simply t o  preserve our appellate r ights ,  

f necessary, but without waiving those r i g h t s  I don ' t  see any 

eason. given your ru l ing ,  t ha t  we need t o  reword the issue. 

COMMISSIONER DEASON: Very we1 1 . 
MR. FEIL: That 's f ine.  

COMMISSIONER DEASON: Okay. Issue 2. Issue 3-A, I 

ave a - -  I see Issue 2 has been withdrawn. Issue 3-A, I ' m  
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having a l i t t l e  d i f f i c u l t y  j u s t  reading the posi t ions taken by 

FDN and BellSouth as t o  r e a l l y  what i s  a t  issue here. 

MR. FEIL: Well, Commissioner, w i t h  respect t o  Issue 

3-A, I think,  we've - -  as f a r  as I ' m  concerned, we have i n  

e f f e c t  a s t i pu la t i on  t o  language t h a t  BellSouth proposed t o  us, 

I think,  i t  was two weeks ago, and the only th ing  remaining i s  

Issue 3-8. 

COMMISSIONER DEASON: Can we show, then, t h a t  3-A i s  

a s t ipu lated matter? 

MR. FEIL: 

per the language Bel 

date o f f  hand, but  - 
MR. MEU:  

MS. BANKS: 

I think,  we can show t h a t  i t ' s  s t ipu lated 

South proposed, and I don ' t  reca l l  the 

Yeah, i t  was approximately two weeks ago. 

Commissioner Deason, S t a f f  would j u s t  

l i k e  t o  request tha t ,  I guess, once the par t ies  come t o  some 

agreement o f  the s t i pu la t i on  t h a t  S t a f f  be advised t h a t  there 

has been agreement reached regarding the s t ipu la t ion .  

COMMISSIONER DEASON: To the extent par t ies  can reach 

a s t ipu la t ion ,  put i t  i n  wr i t ing ,  have i t  ready t o  present t o  

the Commission a t  hearing, t ha t  would be su f f i c i en t .  I s  t h a t  

acceptable t o  S t a f f ?  

MS. BANKS: Yes, Commissioner, t h a t  i s  acceptable. 

COMMISSIONER DEASON: Issue 3-8. I understand, 

Mr. F e i l ,  you j u s t  indicated tha t  3 -8  i s  r e a l l y  the matter a t  

issue, but reading the posit ions, I ' m  having a l i t t l e  
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d i f f i c u l t y  understanding r e a l l y  what i s  a t  issue. And what I 

point  your a t tent ion t o  i s  the language w i th in  your posi t ion 

where you indicate where FDN can show tha t  BellSouth caused the 

trouble. 

And as I understand BellSouth, i f  i t  can be shown 

tha t  there i s  actual t rouble or was caused by BellSouth, wel l ,  

then, obviously, t h a t ' s  the s i tua t ion  which they feel tha t  they 

need t o  correct and stand behind. So, what i s  a t  issue here? 

MR. FEIL: Well, since you asked me f i r s t ,  I ' m  not 

exactly sure. I'll be frank wi th  you. When I read BellSouth's 

posit ion, as i t ' s  been plugged i n t o  t h i s  d ra f t ,  I didn ' t  

understand BellSouth's pos i t ion re la t i ve  t o  the wording o f  the 

issue i t s e l f .  

wording o f  our pos i t ion  match correct ly.  

I think,  the wording o f  the issue and the 

The issue i s  i f  we have a t rouble t i c k e t  and 

BellSouth works the t i c k e t  and closes the t i c k e t  as no trouble 

found, i f  FDN can show tha t  there was a BellSouth t rouble 

through the remote l i n e  diagnostic test ing,  I ' m  re fe r r ing  to ,  

or  through other test ing,  then we should not have t o  pay fo r  

the t i c k e t  which we ord inar i l y  would f o r  no t rouble found 

t ickets .  I think,  i t ' s  as simple as tha t .  

COMMISSIONER DEASON: And BellSouth, i f  i t  can be 

shown tha t  there was, even though you close i t  out as no 

trouble found, i f  i t  can be shown tha t  it was, indeed, a 

problem on BellSouth's network you do not expect t o  co l lec t  a 
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charge fo r  a no t rouble found report,  correct? 

MR. TURNER: That ' s correct, Commissioner Deason. 

We, frankly, were wondering what the issue was, too, and 

intended t o  explore tha t  during depositions today. The only 

th ing I w i l l  say i s  as I ' m  sure FDN would, we would reserve the 

r i g h t  not t o  accept as 100% conclusive t h e i r  remote l i n e  

diagnostic tes t .  I f  our tes t  doesn't agree w i th  the i rs ,  t h a t ' s  

an issue we j u s t  have t o  work out, but wi th  tha t  caveat, I - -  
COMMISSIONER DEASON: I'll t e l l  you what, we w i l l  

preserve the issue, leave i t  as i s ,  and t o  the extent the 

part ies can explore it further on discovery or negotiation, 

please do so. 

Issue 4-A has been withdrawn, as well  as 4-B. Issues 

5, 6, 7, 8-A, 8-B, 9 have a l l  been withdrawn, and I want t o  

congratulate the part ies.  I th ink  tha t  i s  good work. I 

appreciate that .  Issue 10; and, I th ink,  t h a t ' s  the l a s t  

issue. Section 9 i s  Exhibi t  L i s t :  any changes or corrections? 

MR. FEIL: Well, Commissioner, since MPG-5 under 

Mr. Gallagher's testimony and MPG-6 re la te  t o  issues since 

withdrawn we ' l l  be, I guess a t  the hearing, withdrawing those 

exhibi ts and testimony - -  we ' l l  be s t r i k i n g  testimony or 

withdrawing testimony re la t i ve  t o  those issues so tha t  i t ' s  not 

c lu t te r ing  the record. 

COMMISSIONER DEASON: Very wel l .  For purposes o f  the 

prehearing order we w i l l  j us t  allow those t o  ex is t  as they 
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currently are and a t  the time Witness Gallagher takes the stand 
you will certainly be able t o  withdraw those exhibits and t o  
amend the testimony t o  delete sections which are no longer 
relevant. I assume that's acceptable t o  Bel 1South. Very we1 1 . 

Section 10, Proposed Stipulations: we have none 
presently, but I understand there may be, and t o  the extent 
t h a t  those can be reached prior t o  hearing, please be prepared 
t o  present those a t  the beginning of hearing. 

Pending Motions: I believe t h a t  I have addressed the 
one pending motion which I am aware of .  Are there any other 
pending motions? Parties have anything else pending? 

MR. FEIL: No, Commissioner. I did want t o  mention 
t h a t  FDN intends t o  f i le a motion for administrative notice of 

most of the orders referenced i n  Mr. Gallagher's testimony. 
The parties have already been provided copies of most of those 
already, so i t ' l l  just basically be a formality of f i l i n g  the 
motion. I just wanted t o  make everybody aware of t h a t .  

The other thing,  the procedural order requested t h a t  
parties let Staff and the other parties know i f  there are any 

pending or imminent regulatory decisions t h a t  could affect 
proceedings. 
there was a July 13th arbitration panel decision i n  Texas, 
which we will be providing a l l  the parties copies of either, I 

guess, Friday or Monday when I get back. And I have a docket 
number, if they want t h a t  now, b u t  I will provide a copy. 

I just wanted t o  put  everybody on notice t h a t  
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MR. MEZA: Docket, please. 

MR. FEIL: A docket number? Okay, hold on a second. 

MR. MEZA: Just a f t e r  the prehearing conference w i l l  

)e f ine.  

MR. FEIL: Okay. 

MS. BANKS: Mr. Fei , do you by chance know who the 

i a r t i es  are involved i n  tha t  ocket? 

MR. FEIL: I th ink  i t  was - -  I know i t was 

southwestern Be l l .  I think,  it may have concerned more than 

just one CLEC. 

MS. BANKS: That's f ine .  

MR. FEIL: Okay. 

COMMISSIONER DEASON: I f  you can provide tha t  t o  

i t a f f  l a t e r ,  t h a t ' l l  be f ine.  

MR. FEIL: I w i l l .  

COMMISSIONER DEASON: I think,  we w i l l  have addressed 

;he con f iden t ia l i t y  matter s u f f i c i e n t l y .  Rulings: S t a f f ,  you 

:an ind icate tha t  there w i l l  be opening statements, but they 

vi11 be l i m i t e d  t o  f i v e  minutes per party. And you may also 

include w i th in  the Rulings section the r u l i n g  tha t  I ' v e  made 

;oday concerning the motion t o  s t r i ke .  

MR. FEIL: Commissioner, may I ask one other thing? 

Ji th regard t o  b r i e f s  i n  Section 4. the l i m i t a t i o n  i s  40 pages. 

lay I request w i th  your approval and wi th  BellSouth's approval 

;hat we be l i m i t e d  t o  50 pages? 
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MR. TURNER: I t ' s  a t  the Commiss 

24 

on's le isure.  We 

lon' t  have a strong preference e i ther  way. 

COMMISSIONER DEASON: S t a f f ?  

MS. BANKS: S t a f f  doesn't have a preference e i ther .  

COMMISSIONER DEASON: Very wel l ,  since there 's  no 

ibject ion by any o f  the par t ies  and there i s  a request made t o  

IO. we w i l l  change tha t  from 40 t o  50. 

MR. FEIL: Thank you. 

COMMISSIONER DEASON: But only use i t  i f  you need it. 

MR. FEIL: Yes, s i r .  

MR. MEZA: Commissioner Deason, there 's  one issue 

:hat I ' d  j u s t  l i k e  t o  ra ise  i n  l i g h t  o f  the fac t  t ha t  we have a 

,cries o f  depositions today and tomorrow, and t h a t  i s  t o  the 

!xtent e i ther  S t a f f  or  FDN intends t o  use our conf ident ia l  

nformation through those depositions, i s  it the Commission's 

ios i t ion tha t  the procedures i n  place f o r  the hearing apply 

11so t o  those depositions? 

COMMISSIONER DEASON: Yes, any conf ident ia l  

nformation would apply. I mean, i t  would be t reated 

, i m i l a r l y .  

MR. MEZA: A l l  r i g h t .  The prehearing or  the order 

t s e l f  only addresses the use a t  hearing, and I j u s t  wanted t o  

lake sure tha t  the par t ies  were aware o f  t ha t  and tha t  

im i ta t i on  o f  the use o f  the information. 
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COMMISSIONER DEASON: Well, I guess, I ' m  unsure as t o  

your question. Are you saying tha t  i f  information which i s  

3btained through deposition, tha t  the same conf ident ia l  status 

Mould apply i f  tha t  deposition i s  t o  be presented a t  hearing? 

MR. MEZA: Well, t ha t ' s  one instance. And the other 

i s  i f  e i ther  FDN or S t a f f  uses the conf ident ia l  information 

that we've produced subject t o  a not ice o f  in ten t  as a series 

2 f  questions i n  a deposition, whether - -  and t o  make sure tha t  

the record established i n  a deposition i s  t reated wi th  the 

confidential status u n t i l  there's a r u l i n g  on it. 

COMMISSIONER DEASON: Well, i t ' s  cer ta in ly  our in ten t  

that we're not going t o  allow a deposition t o  be a vehicle t o  

circumvent what, otherwise, would be treated confidential.  

I'll leave i t  t o  the par t ies t o  make sure tha t  does not happen. 

4nd i f  there's any issues tha t  come up, please see me, and i f  I 

need t o  make a r u l i n g  I w i l l .  But it i s  the in ten t  tha t  i f  a 

proper not ice has been given tha t  you bel ieve i t  ' s 

confidential,  i t  w i l l  be treated as conf ident ia l ,  and we ' l l  

take whatever steps are necessary t o  preserve that ,  rea l i z ing  

that  when we go t o  hearing we're going t o  have an open hearing 

and i t ' s  going t o  be incumbent upon the par t ies t o  explore tha t  

information and present i t  i n  such a manner tha t  i t  can be 

preserved, but the hearing w i l l  be open. 

MR. MEZA: Thank you. 

MR. FEIL: That's f ine.  
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COMMISSIONER DEASON: Okay. The par t ies  - -  I ' m  

sorry. 

MS. BANKS: Commissioner Deason, I j u s t  wanted t o  

state t h a t  S t a f f  i s  not an t ic ipa t ing  using any o f  the 

:onfidential information as a r e s u l t  o f  the depositions 

:onducted today. 

COMMISSIONER DEASON: Very we l l .  Okay. Any other 

natters t o  come before the prehearing o f f i c e r ?  Hearing none - -  
ince again, I want t o  congratulate the par t ies  on the e f f o r t s  

iou've put i n t o  t h i s  case thus f a r  - -  M r .  Turner? 

MR. TURNER: Commissioner, one th ing  I did want t o  

state on the record. The hearing was o r i g i n a l l y  scheduled f o r  

;he 17th. A t  our request i t  was moved t o  the 15th. The reason 

i s  t h a t  one o f  our witnesses has a - -  h i s  daughter's wedding 

i n  the Saturday and needed t o  be back i n  town t h a t  Friday, and 

[ j u s t  wanted t o  thank the Commission and S t a f f  and other 

i a r t i e s  f o r  helping t o  accommodate t h a t  witness. 

COMMISSIONER DEASON: Very we l l .  Glad t o  do tha t .  

Jhen i s  the hearing date now, i s  it the 15th? 

MS. BANKS: August 15th. 

COMMISSIONER DEASON: Right. Very good. This 

rehear ing conference i s  concluded. Thank you. 

MR. FEIL: Thank you. 

(Prehearing concluded a t  10:07 a.m. 1 
_ _ _ _ _  
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