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NOTICE OF PROPOSED AGENCY ACTION 
ORDER APPROVING THIRD AMENDMENT TO POWER PUFXHASE AGREEMENT 

BY THE COMMISSION: 

NOTICE is hereby given by t he  Florida Public Service 
Commission that the action discussed herein is preliminary in 
nature and will become final unless a person whose interests are 
substantially affected files a petition for a formal proceeding, 
pursuant t o  Rule 25-22.029, Florida Administrative Code. 

CASE BACKGROUND 

Indiantown Cogeneration, L.P .  (ICL) and Florida Power & L i g h t  
Company IFPL) (collectively, Parties) have an existing negotiated 
cogeneration contract under which FPL purchases firm capacity and 
energy generated by ICL's 330 MW coal-fired facility located in 
Indiantown, Florida. The original agreement was signed on May 21, 
1990, and was first amended on December 5, 1990. The original and 
amended agreement were approved by the Commission in Order No. 
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24269-A, issued on April 5, 1991, in Docket No. 900731-EQ. A 
second contract amendment w a s  approved by the  Commission in Order 
No. PSC-92-1345-FOF-EQ, issued on November 23, 1992, in Docket No. 
920825-EI. The Power Purchase Agreement discussed herein comprises 
the original agreement and the two subsequent amendments. 

A dispute concerning each party's respective rights under the 
Power Purchase Agreement led to litigation filed by ICL on March 
19, 1999 ( Indiantown Cogeneration, L.P. v. F l o w i d a  Powex  & L i g h t  
Co. , C a s e  No. 99-317-CIV-ORL-28C in the United States District 
Court for the Middle District of Florida). On December 19, 2000, 
during court-ordered mediation prior to trial, the Parties executed 
a settlement agreement which resolved and compromised the dispute. 
The settlement agreement called for the Parties t o  negotiate a 
Third Amendment to the Power Purchase Agreement to implement their 
compromise, petition fo r  Commission approval of the Third 
Amendment, and dismiss the litigation with prejudice if and when 
the Third Amendment receives Commission approval. 

On June 6 ,  2001, the Parties filed with the Commission a Joint 
Petition for Approval of Third Amendment to Agreement for Purchase 
of Firm Capacity and Energy between Indiantown Cogeneration, L.P. 
and Florida Power & Light Company. The Commission has jurisdiction 
over the subject matter pursuant to Sections 366.04(1) and 366.051, 
Florida Statutes. By this order, we approve t h e  Joint Petition. 

The Power Purchase Agreement gives FPL the authority to start 
(commit) , shut down (decommit) and control the output of (dispatch) 
the ICL facility. FPL may dispatch and decommit the ICL facility 
simultaneously, to control the output at zero if FPL does not need 
the energy. Pursuant to the Power Purchase Agreement, the output 
of the facility can go only to FPL. During times that FPL would 
decommit t he  ICL facility, ICL may continue to operate at levels up 
to 100 MW unless safety or reliability concerns dictate otherwise. 
During these occasions, FPL buys the resulting energy at what is 
defined as "Unit Energy Payment Cost.", which is based on FPL's 
avoided unit at the time, a coal unit. Capacity payments are not 
affected when FPL decommits the ICL facility. 

In the past, the Parties have disagreed on one particular 
aspect of the Power Purchase Agreement. When the ICL facility 
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"trips" off line, or separates from FPL's system, ICL believes that 
it may reclose the facility into FPL's system and continue 
operating up to 100 MW, absent safety or FPL system security 
reasons. However, FPL believes that it may dispatch the ICL 
facility but refuse to commit it if more economical electricity is 
available at that time. 

The litigation in Indiantown Cogeneration, L.P. v. F l o r i d a  
P o w e r  & L i g h t  Co. arose from j u s t  such a dispute. On March 10, 
1999, the ICL facility "tripped" off line. After correcting the 
problems which caused the "trip", ICL asked to reclose its facility 
into FPL's system. In response, FPL decided to dispatch the ICL 
facility but refused to commit the unit, therefore refusing to 
allow ICL to reclose. 

During court-ordered mediation prior to trial in Indiantown 
Cogeneration, L.P. v. F l o r i d a  Power  & Ligh t  Co., the Parties 
executed a settlement agreement which led to t he  negotiated Third 
Amendment to the Power Purchase Agreement. The Third Amendment 
settles the case and dismisses the litigation with prejudice if and 
when approved by the Commission. The essenti,al elements of the 
Third Amendment are as follows: 

e If the ICL facility separates from FPL's system f o r  any 
reason, FPL may delay reclosure for up to four hours for any 
reason (longer if safety or reliability reasons warrant). 

e Following a separation of the ICL facility, FPL may not want 
ICL to reclose for economic reasons. On these occasions, ICL 
may still reclose and deliver up to 100 MW to FPL under a 
"reclose period". The reclose period cannot exceed 3 6 0  hours 
in a year, and any unused hours may be accumulated for future 
use not to exceed 1440 hours  total. 

e During a reclose period, FPL will pay f o r  ICL's delivered 
energy at "As-Available Energy Costs" - -  the tariff rate for 
as-available energy. 

We believe the proposed Third Amendment to the Power Purchase 
e 

Agreement is reasonable. First, the Third Amendment is cost- 
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effective to FPL’s ratepayers because FPL will pay As-Available 
Energy Costs during times it does not want or need ICL’s energy 
deliveries. Pursuant to Rule 25-17.0825(1), Florida Administrative 
Code, as-available energy costs do not exceed a utility’s avoided 
energy cost. Second, the Third Amendment resolves pending 
litigation between the Parties. By agreeing to compromise and 
resolve its dispute with ICL, FPL avoids potentially costly 
litigation. While each of the Parties believe that their position 
is correct, neither FPL nor ICL can predict the outcome of 
litigakion. If ICL were to prevail in the litigation, FPL may have 
to purchase up to 100 MW from the ICL facility at Unit Energy 
Payment Cost when more cost-effective electricity is available from 
other sources. Under the Third Amendment, most, if not all, such 
energy will be priced at the As-Available Energy Cost. For these 
reasons, we find that the Joint Petition to Approve the Third 
Amendment to the Power Purchase Agreement shall be granted. 

Based on the foregoing, it is 

ORDERED by the Florida Public Service Commission that the 
Joint Petition to Approve the Third Amendment to the Power Purchase 
Agreement is granted. It is further 

ORDERED t h a t  the provisions of this Order, issued as proposed 
agency action, shall become final and effective upon the issuance 
of a Consummating Order unless an appropriate petition, in the f o r m  
provided by Rule 28-106 -201, Florida Administrative Code, is 
received by the Director, Division of the Commission Clerk and 
Administrative Services, 2540 Shumard Oak Boulevard, Tallahassee, 
Florida 32399-0850, by the close of business on the date set forth 
in the  “Notice of Further Proceedings“ attached hereto. It is 
further 

ORDERED that i n  the event this Order becomes final, this 
docket shall be closed. 
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By ORDER of the Florida Public Service Commission this 8th day 
of Auqust, 2001. 

and Administrative Services 

( S E A L )  

RVE 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
1 2 0 . 5 6 9 ( 1 ) ,  Florida Statutes, to notify parties of any 
administrative hearing that is available under Section 120.57, 
Florida Statutes, as well as the procedures and time limits that 
apply. This notice should not  be construed to mean all requests 
for an administrative hearing will be granted or result in the 
relief sought. 

Mediation may be available on a case-by-case basis. If 
mediation is conducted, it does not affect a substantially 
interested person’s right to a hearing. 

The action proposed herein is preliminary in nature. Any 
person whose substantial interests are affected by the action 
proposed by this order may file a petition for a formal proceeding, 
in the form provided by Rule 2 8 - 1 0 6 . 2 0 1 ,  Florida Administrative 
Code. This petition must be received by the Director, Division of 
the Commission Clerk and Administrative Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850, by the close of 
business on Auqust 29, 2001. 
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In the absence of such a petition, this order shall become 
final and effective upon the issuance of a Consummating Order. 

Any objection or protest filed in this docket before the 
issuance date of this order is considered abandoned unless it 
satisfies t h e  foregoing conditions and is renewed within the 
specified protest period. 


