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8 R I G I NAL 
UNlTED STATES DISTRICT COURT 
NORTHERN DISTRICT O f  FLORIDA 

:a 7; 
m TALLAHASSEE DIVISION -.a 

x- 0 
CORPORATION, et al., f - 4  4 

i"-l . c MCI TELECOMMUNICATIONS (,I 0 rrJ 
?--? F, 

VS 

SPRlNT-FLORIDA INCORPOMTED, et 
al.. 

JUDGMENT 

This action =me before the Court for mideration with the Honorable Robert L. 
i 

Hlnlcle presiding. The issues have beer! considered and a decigon has been rendered. 

The order of the Florida Public Senrice Commission requiring Sprint-Florida, Incorporated, to 

provide voice mail to MCI Telecommirnications ~orporatton and MClmetro Access 

Transmission Services, Incwpomated, at wholesale rates, is vacated. The provisions of the 

Interconnection Agreement between Sprint-Florida, Incorporated, MCI felecommunica~ons 
4 

Corporation and MClmetro Accsss fransmissbn SerVrr;es, Incorporated, rslating to resale of 1 .  

voice mail are declared invalid. The defendant Commissbners of the Florida Public Ssnice 

Commission shall take such further adion relating to resale of voice mail as may be 

appropriate in light of the Court's Order on Merits and this judgment. All other claims in this 

action are dismissed. All dams against the Florida Public Servlce Commission, in its name, 

are dismissed as redundant. 

RO6ERT A. MOSSING, CLERK .._ ---- , 

March 30.200 $ 
DATE 



IN THE UNITED STATES DISTRICT COURT FOR THE 
NORTBERN DISTRXCT OF FLORIDA 

TALWIZtASSEE CIPISIOH 

P l a i n t i f f s ,  

V .  

S PR I t4T- FLQRI EA, 
INCORPOiUTED, et al., d 

Defendants. 

/ 

ORDER ON MERITS 

T h i s  is mothe r  in a series of challenges Er,der :he 

Telecommunications A c t  of 1996,  4? ' J . S . C .  W2.51-52, r3 

respect to the terms and conditions tinder which ax incumbent 

local exchange carrier m u s t  p rovide  services and make 

a .  



f a c i l i t i e s  a r d  Zetwork elements a v a i l a b l e  tc d c m p e t i t c r .  

I h o l d  :hat voice mail is not a " t e l e c z ~ ~ u n i c a t l u n s  : j e L - l , F i : f i ' '  

t h a t  an incumbent must make  available to a competiLor a t  

wholesale rates f o r  resale by the competitor t o  i t s  G W ~  

custon?ers. 

Backu Found - The St atutorv Framework, 
/ 

Historically, l o c a l  telephone service was provided in 

the United S t a t e s  on a monopo1y)basis by carriers r e p l a t e d  

u n d e r  state law by s t a t e  public service commissions. . 
Congress fundamentally changed that approach by enazting t h e  4 

- 
Telecummunications Act of 1996. The -4ct inposes OII local 

car r ie rs ,  as a matter of federal law, v a r i o u s  duties 

designed to foster competician. The A c t  allows state 

commfssions the option of taking a major role in 

impiementing t h e  Act's requirements. 

The 'federal dut ies  imposed on each "incumbent l o c a l  

pxchange carrier' ' - t h a t  i s ,  on  each carr ier  who p re7 ic i l s iy  

provided local szrvice on a monopoly basis - inclt ide thi l .  

obligation to sell t o  any competing c L ? r r i e r  + A t .  wv~s .--:;I 
, .  
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rates, for  resale by t h e  competing car r ie r  t c  i t s  ccstomers, 

any "telecommunications service" t h a t  The incumbent prcvides  

duties, n o t  a t  issue here, include the oblication t',3 a i l w  
b 

campetitors to interc-cnnect w i t h  t h e  incumbent's f a c i i i L i 2 . s  

f G r  t h e  purpose of prov id ing  services to the  competitor's 

own ax tomers  and t h e  obligation t o  r?.,2Ke ce r t&in  " n t t w o r ; k  

elements" - p s r t s  cf its telecommunications system - 

available to csmpeting carriers) for t h e i r  use in p L c v i d i n g  

service to their okn custohers. These duties are describeri 
B 

in grea te r  detail in !! v. Bel 't 4 

- 
Telecoms,. I nc., 2 O O Q  WL 1239840 ( N , D .  F13.-2000). 

T h e  Act also imposes on each  incumbent the 5ltY-y :c, 

negctiate in gcod f a i t h  w i t n  a n y  request i r .g  c a r r i e r  or. L!*,E 

terms and conditions o f . a n  aqreement under w h i c h  these 

v a r i o u s  duties will be fulfilled, See 4 7  L1.S.C. 5251(c )  ( i j .  
.- 

The  Act likewise impcses on r e q u e s t i n g  car r ie rs  t h e  d u t y  t o  

nego t i a t e  in Good f a i t h .  Ld. 

If the par t ies  reach a negotiated agree:-eat, it mcst be 

submitted tc the state commission Eo1 approva l .  See d ?  
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U.S.C. S 2 5 2 ( e i  (1). I f  the p a r t i e s  f a i l  to aqree on a l l  

terms and c m d i t i o n s ,  # m y  p a r t y  to ?iie neqot ia t ic l?  rray 

"any oper! issues." 4 7  U.S.C.  5 2 5 2 ( 5 f  (1) . i  

c 

The Act prcvides ' for  judicial review of t h e  

[J.S.C. S 2 5 2 ( e }  (6). T h e  case a t  bar  is a n  actiari  f:;: 

j u d i c i J 1  r ev iew under  m i s  pravisicn. 

d 
Backoround - The Case at Bax 

Florida. kmcjng its comFetitcrs a re  p l a i n t i f f s  M e ?  

Telecommunications Corporaticn and N C I m e t r o  kccess 

Transmission Servicesf Incorporated, related entiries thEi: 

Tr' the s t a t e  commission chooses no t  to a c t  on  either- 
a negotiated agreement or request f o r  a r b i t r a t i c n ,  ciie 
Federal Communicaticns Cominission must assunie t h e  
responsibilities of t h e  s t a t e  commission. m 47 G . 2 . C : .  
5 2 5 2 ( e )  ( 5 ) .  
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w i l l  be referred to collectively in this order as "P.!CI."' 

I n  accordance with t h e  TeZeconrunicacions A c t  of l . 3 3 G r  

Sprint and MCZ entered negotiations f o r  a n  agreement undzr 

w h i c h  MCI would pu rchase  cerca in  l o c a l  exchange se rv ices  
c 

from S p r i n t  for resal'e, would interconnect with Spr i r i t '  c' 

facilitios, and would have access to S p r i n t ' s  network 

elements, Sprint and MCI were unable to ,agree 03 a l l  cerrns 

Following an kvidentiary hearir ,q,  t h e  F l o r i d a  
. 

Commission issued a final arbitration order.  Am~ng other  - 
t h i n g s ,  t h e  Florida Cammission deterrrined that "voice mil,  I" 

- 

a service S p r i n t  makes available t o  r e t a i l  custcjmers, is a 

"telecommunications service" w i t h i n  the meaning 3 f  t h e  

Te lecomunica t ions  Act of 1396, ar.d the F l o r i d a  C o m ! i s s i r J r ,  

therefore ordered S p r i n t  to provide voice mil to YCI a t  

Both S p r i n t  and MCI a l s o  provide i n t e r e x c h a n g e  [ t h a r .  
is, "long distance") services. Their interexchange 
ope ra t ions  are not 3t: issie here. 
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wholesale  rates for resale by MCI to i ts  customers.3 

MCX b r o u g h t  this a c t i o n  challengigg t h e  F l o r i d a  

Com,iss ion’s  decisiar, in severa l  respects .  MCI r,amed 2 s  

defendants S p r i n t ,  t h e  Flor ida Commission, and each of i t s  

Commissioners in h i s  or h e r  o f f i c i a l  Sprint 
c 

Voice mail is a service t h a t  functions like an  
snswering machine. When a call is ~ i a c c d . I t o  a S p r i n t  
customer who subscribes to S p r i n t ’ s  voice mail serviceI c:it 
is not answered by the customer, t h e  caller hears  3 message 
prepared’in advance by or on behal f  ‘3f t h e  cl;stomer, 
advising t h e  c a l l e r  of his o r  hgr ability to leave a rnesssge 
f o r  the customer. Sprint makes a recording of each such 
message l e f t  by a & l l e r *  
retrieve any such message (by placing a call to Sprintrs 
voice mail service and l i s t e n i n g  to the.recording), at t h e  . 
customer‘s convecience, and t o  store or deiete t h e  ?es.sc iq~ - - 

as t h e  customer sees f i t .  Sprint does n c t  a i t e r  t h z  
cal ler’s  message in afiy way and adds no informatian orher. 
t h a n  t h e  t i m e  and d x a t i o n  of‘ t h e  message. 

The custome’r has the ability to ,. 

An ac t ion  f o r  j u d i c i a l  review of a stata comnissiofi’s 
decision may proceed against t h e  i n d i v i d u a l  commissioners i n  
their official capacities in acccrdance with Ex Parte Younq, 
209 U.S. 123, 28 S. Ct. 4 4 1 ,  52 L. Ed. 714 ( 2 9 0 8 ) ,  aria r : ; ~  . 
is not  barred by t h e  Eleventh Amendnerrt. See E4CI 

Jnc,, 1997 WL 1133453 ( N . D .  Fla. 1397). I dismiss t h i s  case 
a s  a g a i n s t  t h e  Florida Commissiorr on t h e  grounds t h a t  i t s  
presence i n  t h i s  case a s  a defendant is merely redundznt t o  
the presence of the Commissioners in their D f f i c i a l  
capacities. C 1 O r l a n  , 931 F.2d 764, 776 
(11th C i r .  1991) (approving dismissal of o f f i c i a l  caFaci:;/ 
defendants whose presence wes merely- redur:dsn;. tc r?amlr.l;. ’ 
institutional d e f e n d a A t ) .  As a p r i l d e n t i a l  m a t t e r ,  L 

T E l e c o m u n  ications C u r p .  v .  B e  llSouth Telecomm unipat; an,; 



reqLiring S p r i n t  t u  prDvide voice m3il t o  MCI a t  wholesale 

raEes. 
C 

S p r i n t  acd MdI have settled 311 t h e i r  d i s p u t e s  utz2: 

t h a n  t h i s  V G ~ Z E  .mail iswe. 

be zonducted based soleiy on t h e  recurd as compiled 111 :he 

ruling on t h e  tnerits. 



Standard of Reviw 

The Telecoirmunications Act ,  p rav iaes  f o r  a c t i o n s  s:ict? 'is 

the case at bar  i n  a s i n g l e  sentence: 

c 

In any  case in which a S t a t e  cornmiss ion  makes  a 
determination w d e r  [ t h e  A c t ] ,  a n y  p a r t y  aggr ieved  
by such determination may S r i n g  an actizri Fr; 3 a  

appropriate Federal district ccurt tu :lererml::e 

requirements of [ t h e .  Act] . 
' w h e t h e r  t h e  agreement r3r statement meers'the 

47 U . S . C .  5252!e j  ( 6 )  .' The Actidoes n o t  further sy;acify the 

standard of rev iew' tc  be applied in deternining "whe the r  t h e  

zgreement . , , meets t h e  requirements p f "  the Act. - 
For the reascms s e t  forth a t  l e n g t h  in MCI T e i e c s m , ~ .  

C o m .  v .  B e l l S m t h  Telecoms ., Inc . ,  2000 WL 1239840 (E.;. 

Fla. 2QOO), a district court should  review de ROVO, without 

deference to a state commission, issues regarding ?;le 

meaning and impcrt of the Telecommunications A c t ,  and sho:Lid 

. . 

' The "agreement" to whizh  this p r o v i s i o n  applies is 411 

interconnection agreement of t h e  type here a t  issue. The 
"statement" t c  which  this provision 3pplies is a s ta te ren ;  
of a B e l l  operating mmpany of generally ava i l ab le  t e rms .  
a 47 U.S.C. §252(f). No s u c h  sIatement is i n v o l v e d  he re .  



review s t a t e  commission determinabions s f  how to implersent 

the A c t  as so construed o n l y  under the a r b i t r a r y  ana 

capricious standard. Under t h i s  standard, review of.  the 

Flor ida  Cormission' s interpretation of t h e  term 
(. 

"teletommunications s'ervice" as used i n  t h e  

Telecommunications Act of 1996 i s  de novo.6 

The T e l e c c m u n i c a t i o n s  Actiof 1 9 9 6  requiies Fnccmber,:: 

carr iers  

4 

- 
The standard of review of state comissicn d e c i s i r j n s  

is a separate  issue from the  level of deference due 
interpretive regulations o r  ru l ings  of the Federal 
Comrr.unications Commission. 
review of a s t a t e  co;?mission's i n t e r p r e t a t i o n  of the 
Telecommunications A c t ,  a dist r ic t  court p r o p e r l y  affords 
"Chevron deference" to i n t e r p r e t i v e  r e g u l a t i o n s  or r u l i c a r  
of the Federal Communications Commission. See. e.a,, 

ssaurces Defense Counc il, Chevron USA, Inc. v .  Natural R 

694 (1384) ( r equ i r ing  court t o  give "control l i r ,g  weighc" t o  
interpretations of a federal statute by a federal agency  
charged by Congress w i t h  imp lemwt ing  che  s t a t u t e  " u n l e s s  
they are a r b i t r a r y ,  capricious, or n ? a n i f e s t l y  c o n t r a r y  
t h e  statute");  AT& T Corp. v.  Iowa U t i l i t i e s  Sd., 525 5 , s .  
366, 384-87, 397, 119 S. Ct. 721, 1 4 2  L .  Ea. 2d 835 (1,993i 
( h o l d i n g  Che vrcn  applicable t o  FCC i n t e r p r e t a t i o n s  of 
Telecommunications A c t  of 1996). 

In making the required de novr3 

467 U.S .  8 3 7 ,  813-44, IO4 S. CC. 2778, 81 L. Ed. 2d 
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to o f f e r  for resale at whoLesale r a t e s  a n y  
ecommunicat ions service t h a t  t h e  carr ier  

provides a t  retail to subscribers who are not 
telecommunicatiDns car r ie rs .  

4 7  U.S.C. §251(c )  ( 4 )  (A) (emphasis a d d e d ) .  ljnder the plain 
I 

terms of this provisim, Sprint must make voice mail 

ava i l ab le  to MCI at wholesale rates if and only if v a ~ i ' 2  

mail is a "telecommunications service" w i t h i n  rhe m e x i f i g  cjf 
/ 

the  
d 

The A c t  def ines  "tel'ecor?,.nunications service" as: 

t he  o f f e r i n g  of tolecommunicat ions , f o r  a fee - 
users as to be effectively a v a i l & i e  directly E O  

t h e  public, regardless of the f a c i l i t i e s  used. 

d i r s c t l y  to t h e  p u b l i c ,  or C Q  s : x h  classes of - .  

47 1J.S.C. S153(46) (emphasis added}. The Act i n  t u r n  

d e f i n e s  "telecommunications" as:  

' The  Flor ida Coirmission intwksd G R ~ Y  t h e  federal  
Telecormdnications Act of 1996, not F l o r i d a  law, as a bas i s  
f o r  i t s  r u l i n g  compelling S p r i n t  to provide voice ?.ail to 
MCI at uholesale rates. Neither  MCI n o r  the Flor ida  
Commission has cited any authority under Florida lsk fox 
imposing such a requirement. Thus t h e  only issue Ir! t h e  
case at bar  is the vzlidity of  t h e  Flor ida  Comniss ion ' s  
incerpretatian of the T'elecommcnicstlons Act ip T _ i , ~ s  
rzj .pect.  
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t h e  transmission, between o r  among points 
specified by the user, of information of  The 
u s e r ’ s  choosing, wi th0u . t  change  in the form 3r 
content o€ the in format ion  as sent and received. 

4 7  U.S.C. 5153(43). 

As a n  original rr ,atter,  one reasonably could a r g u e  

e i t h e r  side of the issue of whether voice mail constitutes 

“teleco~unications” 3s so defined. A voice mail message is 

transmitted between a ca l l e r  and voice mail custcxer,  that, 

is, “between . . . p o i n t s  spec i f ied  by [ a ;  aser,” 3s t ; s ~ i  33 
J 

an additional p c i n t ,  the voice mail center, wnich a l s c  

apparenzly constitutes a point spec i f i ed  by m e  o r  bo th  - 

users .  The initial zessage heard by the ca l l e r  prescmabli/ 

is information designated by t h e  voice mai!. customer, a n c  

t h e  message left by t h e  ca l le r  f o r  the voice mail custcmez 

is chosen in f u i l  by t h e  ca l l e r ;  t h e  messases t h u s  

apparently constitute “information of the user’s  C h m s i n G . ’ ‘  

And finally, t h e  mess3ges -are transmitted “without c h d r , c e  1 r: 

the forh or content of t h e  i n f o r m a t i o n  as sent arid 

received,” except that: t h e  messages are recorded fo r .  i a t e r  

11 



delivery, and the tiae and dcration of a message constitute 

additional information that may be added. 

A proper analysis of t h i s  issue, however, goes beyond 

merely par s ing  the language of t h e  "telesomrr,,unicaticrs" 

definition. The T e l e k " u n i c a t i o n s  Act of.1936 a l3o  
c 

The A c t  defines "information servite" as:  

d 
t h e  offering of a ca 'pab i l i t y  fo r  g.enerat ing,  
a c q u i r i n g ,  s to r ing ,  transforming, processing, 
r e t r i ev ing ,  I J t i l i z i n g ,  or making available 
iTformation via te1ecornmunicaticr;s ,. , . . 

4 7  U.S.C.  §153(%0). Voice mail clearly constitutes 

"information service" xi t h in t h i s de f i n  i t, i on, becaase it is 

a c a p a b i l i t y  offered by a car r ie r  f o r  a c q u i r i n g ,  starins, 

retrieving and making available to 3 i : u s t 3 m e r  ii;f::;imat.i::.i8 

transnitted by a cal ler  v i a  t e l s c o r m u n i c j t i m .  

The.Federa1 Communications Comiss ion  h a s  conciuded 

that "t e 1 ecoinmuni c 8 ti on s s e rvi c e" and " i n forma t ion 5 e r v F ce " 

as  defined by the Telecommunications Act of 1996 are 

12 



mutually exclLsive c a t q c r i e s .  s ee, e . a . L  1mplezen:ation c f  

t h e  Local Competiticn Provisicns oE t h e  Telecommunicatignu 

A c t  cf 1996 ( F i r s t  Report  and Crder:, II F . Z . C . R .  15.199, 

$591 n. 1416 i l 9 9 6 )  ; Ixplementation of the Te:fcen~~.~ini.::rit. :'.,: .- 

A c t  of 1996 (Second R'eport acd Order),  1 3  F.C.C.F.. $061,  
c 

I T 4 6  & 72 (February 1 9 ,  1998); Applicztion cf S e l l S o l i t h  

Corporation, for Provision of In-Region, Znterlata Secvices, 

1 3  F.Z .C .9 . .  20,599, T 3 1 4  (October 13, 1 9 9 8 ) ;  Implementar i tn  

that vo ice  mail i3 "information serviceL'' nu t  

" t e l e c o m u n i c a t i o n s  service," within =he meaning cf t he  

Act's definitions. Application of sellsouth 

Corporation, for Provis ion  of In-Region, Interlsta S e r v l c ~ s ,  

13 F.C .C .R .  20,599, 'I314 [October 13, 2998). I conciaae 

that these a re  reasonable inEerpretations of tne Act , t h a t  

t he re fa re  must be accesced by this ccur t .  See. e r a . ,  

e fie e alSQ Federal-State j a i r i t  Roard on 'Ji:iver:sd.l 
Service, Report to Corgress, 11 Corrntunicatians 2~3.5. i ? : i T l  
7,322, 839, 1998 WL 166178 (April 1 0 ,  1938) ( t . r e a c i r ? q  
" t e 1 ecomnuni ca t ion s service" and '' i pf orma t ion service" a s 
mutually exclus ive  categories). 
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Chevron [JSA, Inc. v. Natu ra l  Resources Defense C o u t ? c i l ,  

&, 46'7 W.S. 837, 843-44,  104 S. Ct. 2 7 7 8 ,  81 L. Ed. 23 

694 ( 2 9 8 4 )  (requiring cour t  to g i v e  "controlling weight" t o  

i n t e r p r e t a t i o n s  of a federal statute by a federal acjency 

charged by Congress ~ 6 t h  implementing the statute "unlsss 
c 

t h e y  a r e  arbitrary, capr ic ious ,  o r  manifestly contrary t c  

366, 3 8 4 - 8 7 ,  39? ,  119 S .  Ct. 721,  1 4 2  L, 5d. 2d 8 3 5  {1999; 

(hold ing  Chevron applicable t3 PCC i n t e r p r e t a t i o n s  of 

Teleconmunicatiogs Act of 1996). 
I 

Both t he  relevant regula tory  history and the puzpose aE 4 

- .  

zhe 1996 Act's mandatory resale prcvision support  Ehis 

result.. 

T h e  relevant r e g u l a t o r y  history is this. Pr ior  t c  

I_ 9 6 4 ,  AThT was the largest  p rov ide r  of teleco~~unicat.iofis 

service i n  t h e  Ur,ited S t a t e s ,  operzting what was knawn 4s 

t h e  "Sel l"  system. AT&T provided' bot:? i . n t e r s t a t e  servic.3 

and,  through sabsidiaries such as Flzrida's " S m t i x r n  B e l l .  

Telephone Company, " l o c a l  service,  ATST'S "Bell" 

subsidiaries provided Local service i n  most of t h e  r ,a+ic? '  S 
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largest markets, always OR a monopoly basis. 

The govarnment brought an antitrust action &yaiast 

AT&T, alleging misuse of the local service moropcl i sa  ir. 

other markets (iccluding ir, t h e  narket f o r  i n t e r e x c h a n g e  - 

that is, lorxj distance - telephcne s e r v i c e ) .  i n  s e t t l e m r I t  
c 

02 t h a t  s c t ion ,  A r & T  agreed to d i v e s t  its l cca l  servLcP 

opsratians, s p i n n i n g  o f f  seven separate  regional  3ell 

Operacizg Companies ["RBCCs") . The cour t  order go1l.ernir.g 

d ives t i t u re  and impcsing restriFtiozs cf t h e  operstisns of 

t h e  new RBOCs was t h e  Modificatioc of  F i n a l  8Judgmer:r: 

("MFJ") . See L'cited S t .a tes v .  Amex 4. i r  k2l-I T e m h o  n e  a n d  I 

- .  

I IWI. ,  Marv1ar.d v .  Unitad Stateg,  460 V.S. 1 C I G 1 ,  1C3 S. C r .  

1220; 7 5  L. Ed. 2d 472 (1983). 

The MFJ recognized t w o  mutually exclusive c a t e $ o r i e s  i l f  

service:  "basic service," which t h e  3BOCs were a1lm:ed t~;. 

prcvide ,  on t h e  one  hand, and "e'nhanced ' zerv ics , "  w!-~ich tt:e 

RBrJCs were prohibited frclm p r o v i d i n g ,  on the o t h U c .  i r  

general, it was t h c u g h t  that core local ~ e l e p h o ~ s  s e r ~ i c e ,  



monopoly basis subject to regulation; t h i s  was t h e  business 

of the RBOCs. "Enhanced service," however, was Rot 30 

inextricably intertwined with basic service t h a t  it 

appropriately should be available o n l y  f rm the monc?c.Ly 

c a r r i e r ;  instead, "eiihanced service" w s s  suf f icier, . ; ly 
C 

separate from b a s i c  local telephone se rv ice  t h a t  cospezlt::rs 

facinFj t h e  insurmountable e n t r y  b a r r i e r s  thought t:; ?re<:: :,?e 

ccmpetition in the market f o r  basic local telephone service.  

In order  to preclude t h e  R6OCs from abusing their ~ a n o p o l y  

pcwer, t h e y  w r e  p r o h i b i t e d  from prov id ing  "enhanzcd 

service. ' I  

e 

- -  

Under  this approach, any g iven  service was d service 

that e i t h e r  could be provided by t h e  FIBOC: o r  could not; by  

definition, 3 service could n o t  f a l l  ZII both sides o f  t h e  

d i v i d e .  Thus "basic serdice" and "enhiincee .C;er$,rice" w s r t <  

m t u a l l y  exclaslve categories .  The FCC' 9 requlatory 

approach preserved these separate, mutually excicsive 

categories, although, as time passed, 'restrictior-s on KEOC 

p r o v i s i o n  of enhanced service were reducad. The FCC also 

16 



used these categories in i t s  regulation of other loca l  

carriers. 

The legislative h i s r o q  of the 1996 A c t  makes c l e x  

t h a t  Congress recognized these same mutually exclusive 

categories and, at l eas t  in genera:, sought to preaer re  
c 

them, now under the rubrics of " te lecomcica t ions  se-nice, " 

or the  m e  hand, and "information semice)" Qn the g+,her. 

See. e . s . ,  H.R. Conf. Rep. No. 104-'458, 1996 WL 46795 a t  

2 5 2 - 2 5 5  (1996) (adopting the Hoqse definiticn of 

"information sewice" which is "based on the definition used. 

m 

in the Msdification of Final Zudgment" and adopting t h e  

Senate definition of "telecommunications service"; Si. Rep. 
- .  

NO. 104-23, 1995 HK, 142161 at 4 0 - 4 1  (1995) (defining the 

term Utelecomrnunications service" and explaining that it 

"dacs not include infarmation services, cable services, or  

transmission, without change in the fsm cr cogtent ,  ~f sczh  

semi=esy); H.R. Rep. No. 194-204, 1995 WL 442504  at. 323-322 

t1995! (basing the definitions of Hteleco"nications" 3112 

" i n f o n a t i c n  service" on the definitions used in the MFJ).  

17 



The FCC's conclusion that, under the Act, these m u t ~ ; i l : . j  

exclusive categories t h a t  t rack t h e  FCC's p r e e x i s t i n g  

distinction between basic and enhanced service thus 

o n l y  reasonable but compelling. 

1s n o t  

k 

Prior to sdoptiofi of the 1996 Act, voice.mail was 

treated as "enhancec service." a Arrlenctment cf S.ac"_on 

64 .'TO2 of tne Conmission 's  l i u l e s  and Requbac?-ons iTi-A.i:.ii 

* Computer I n q u i r y ) ,  IC4 ?.C.C.2cl 9 5 8 ,  9930?-31? (L935;. i7.e 

FCC has reascnably cor?zluded thpt voice ma11 zcnt icdes  as 

"information servike" under t h e  A c t .  Tnaeed, t h e  same 

appropriately could  be made avai lab le  for competi,- K 2 t h e r  

than being preserved for the nonopoly RBOCs x d e r  the r e q i n e  

created by t h e  MFJ also make it reasenable to exclude voice 

mail from the category uf services t h a t  ai inccmbert r . 2 ~ ~  

make available to a competitor a t  ; ino lesa le  r ' ~ t t s  ._i!?c!er t r.e 

1996 A c t .  Thus voice mail i.s not so  inextricably 

intertwined w i t h  basic l o c a l  service that it is p a r t  2nd 

parcel of the incumbent's offering, snd, for the same 

reasons, the entry barriers to providing this service are 



-- 

nor so nigh that competitors need-che ability to h y  tne  

service from t h e  incumbent at wholesala r a t e s  in orde r  t o  

compote. 

I n  sum, Congress reasonably could have i n t e n d e d  t n a t  
i- 

t h e  ex t r ao rd ina ry  requirement impcrsed on iccurbent' s by r!ie 

1996 A c t  - that t h e y  sell t h e i r  services t o  t he i r  

competitors a t  wholesale rates i n  crder to ailaw c m p e + i t i c , n  / 

to f l o i l r i s h  - ought n c t  be extended to voice mail. The FCC 

4 
q T h a t  Congress intended to exclude " i n f o r m t i o n  

service" from the obligation 02 incurabents to provide 
service to csmpetitors 3: whoiesale ra tes  is confirmed naL 
o n l y  by t h e  p l a i n  t e x t  of the Telecormnunic3tions Act of 1996 
- which .lists o n l y  "telecommmications service, " not, 
"information service," in the resale provisior.  - but alsc- 2y 
t h e  l e c j i s l a t i v e  history. An early iiersion af what 
eventually became the Telecom.unicstions Act of 1 9 3 6  
requirea incumbents to p r o v i d e  t o  compsiitors r'cr r e s a l e  :>gt- 
on 1 y '' t e 1 e corrnun i ca t i o n s  s e I: v ice" but a 1 SG " in f 3 rm t i 2 :I 
service." &g g. R. Rep. l C 4 - d O 4 ,  aC sec. 2 '12 (3 ) ,  1395 IJL. 
342504 a t  9 (1995) ("Resale.-The duty t o  o f f e r  services, 
elements, features, functions, and capabilities for resaie  
a t  economically feasible rates to t h e  reseller . . . and m t  
to impose unreasonable or discriminatory condirions or 
limitations on, the resale . . . .of 3ervices, elezents, 
fea tures ,  f u n c t i o n s ,  and capabilities i r .  conjunct io! t4  wi t : :  
the furnishing of a teieccm"mications service o r  ai! 
information service.") . Congress e v m t u a l i y  rejected th i s  
proposal, instead requiring incumbects to prcvide f u r  1 ~ 5 a L e  
only " t e l ecomunica r ions  service." k reasonable  i n f e r e n r ; e  
F s  that Congress deliberately omitted "information ser*.ii:s'' 
from t>e resale requiremeEt. 

-. - 
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has  concluded t h a t  t h a t  is indeedLrb.at Congress intended. 

The FCC's i n t e r p r e t a t i o n  of t h e  Act is reasonable acd will 

be uphe1cl.l' The Florida Ccmmission' s contrary 

i n t e r p r e t a t i o n  of the Act will be disapproved. 
C - 

Conclusion 

The F l o r i d a  P u b l i z  Service Cornrnissioh erred when it 

concluded t h a t ,  under  the Talecommw5caticns Act of 1 9 9 6 ,  

voice mail is a "te1ecor"nicat) lons service" that a n  

incumbent must provide a c&petitar at whGiesa le  r a t e s .  

Accordingly, - .  

. 

IT, I S  ORDERED: 

The clerk shall e n t e r  judgment statif ig,  "The order ~f 

the Florida Public Service Commission r e q u i r i n g  S p r i n t -  

'' Other d i sc r i c t  c o u r t s  have reached a similar 
conclusion. See 0 S N e s t  Corm s., Inc. 71. Hix, C i v .  Acticr: 
No. 97-D-152, slip op. at 7 (9 .  Cola .  &ne 27, 20(3C) (' ' 'I 'h? 
Court  agrees with the reasoning of the  aecisicns of t he  
Mimesob  and Iowa d i s t r i c t  courts as  well as the c l sa r  
pronouncements 04 the FCC and holds t h e  Cclorado Yublic 
U t i l i t i e s  Commissiom . . . ERRED in r equ i r inc ;  '33WC t'3 
rese l l  'enhanced' o r  'informational' services,  siich a s  
vcicemail . . . . " I ;  E S West C oms . ,  Inc. v.  T h 8 x L s ,  C i v .  

140. 4-57-70082, sli? op. a t  46 (5.3. Iowa Jm. 25,  19'39). 



Florida, Incorporated, to provide -soice mail to MCI 

Telecommunications Corporation and MCInetrc Access 

Transmission Services ,  Incorporated, a t  wholasale ratesl is 

vacated. 

be tweeri Sprint-Florisa, 1 ncorpcrat ed,  MCI ~e liccr?inu:.i F ca 1- i ci, 5 

Corporat ion and MCImetro Access Transmissibn Servrces, 

Incorpcrated,  r e l s t i n g  to resale of voice mail sre dec!Ered 

I n v a l i d .  Flibll: 

The provisions of t h e  Interconnecti.2n Agreemen': 

c 

The defendant ComTissieners of the F l o r i d a  

Service Commission shall t a k e  spch  further acticn r e l a t i n g  

t o  resale of v a i c e ' m a i l  as may be appropriate in l i 5 h t  of 

the C 3 u r t ' s  Order an Merits and t h i s  judgment. All o t h e r  

claims in this a c t i o n  are disxissed. 
- 

All claims agair2st the 

Florida P u b l i c  Service Commission, i n  i t s  name, are 

SO ORDERED this H F d a y  3f March, 2 3 i l .  

. Robert L.' Hinkle 
Onitec! S t a t e s  District Judge 
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