UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA

TALLAHASSEE DIVISION 'g;
MC! TELECOMMUNICATIONS - § %?1
CORPORATION, st al., 2; ~ r.;;

Vs CASE NO. 4!.1,3@231,3»1 w,
=Y E g

SPRINT-FLORIDA INCORPORATED, et e = "(}3)

al., T - O
[}
JUDGMENT

This action came befors the Court for consideration with the Honcrable Robert L

Hinkle presiding. The issues have been considered and a dedsi;m has been randered

The order of the Florida Public Service Commission requiring Sprint-Florida, Incorporated, to
provide voice mail to MCI Telecommunications gorporatton and MCimetro Access
Transmission Services, 1ncorporated,'at wholesale rates, is vacated. The provisions of the
Interconnection Agreemeant betwean Sprint-Florida, incorporated, MCl Telecommunications
Corporation and MCimetro Access Transmission Services, Incorporated, relating to resale of )
voice mail are declared invalid. The defendant Commissioners of the Florida Public Serice
Commission shall take such further action relating to resale of voice mail as may be

appropriate in light of the Court's Order on Merits and this judgment. All other claims in this

action are dismissed. All claims against the Florida Public Service Commission, in its name

are dismissed as redundant.
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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF FLORIDA
TALLAHASSEE DIVISION

MCI TELECOMMUNICATICONS
CORFORATION, et al., .

Plaintiffs,
V. CASE NO. 4:97¢vZ231-RH
SPRINT-FLORIDA,

INCORPORATED, et al., p

Defendants.

ORDER ON MERITS

This is another in a series of challenges under the

J

Telecommunications Act of 1996, 47 U.5.C. §§2951-5

L

¢ L0

[}

derisions of the Florida Public Service Commission with

respect to the terms and conditions under which an incumbent

local exchange carrier must provide services and maxke
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facilities and network elements available tc a competitcr.
I hold that voice mail 1s not a “teleccmmunications service”
that an incumbent must make available to a competitor at

wholesale rates for resale by the competitor to its own

8

customers.

Background -~ The Statutory Framework
’

Historically, local telephcne service was provided in
the United States on & monopolyjbasis by carriers regulated
under state law byystate pﬁblic service commissions.
Congress fundamentally changed that approach by enacting the
Telecommunications Act of 1996. The Act imposes on local
carriers, as a matter of federal law, various duties
designed to foster competiticn. The Act allows state
commissiéns the option of taking a major role in
implementing the Act’s requirements.

The federal duties imposed on esach “incumbent local
exchange cafrier”'- that is, on each carrier who previcusly

provided local service on a monopoly basis - include the

cbligation to sell to any competing carrier at who sgql



rates, for resale by the competing carrier toc its customers,
any “telecommunications service” that the incumbent prcvides
to its own customers. Seg 47 U.s.C. §251(c) (4) (A). Other
duties, not at issue here, include the cblication to allow

“

competitors to intercdcennect with the incumbent’s facilities

[l

fcr the purpose of providing services to the competitor’s
own customers and the obligation to make certain “natwork
e;ements” - parts cf its telecommunicacions system -
available to competing cgrriers;for thelir use in prcviding
service to their own customers. These duties are descriked
in greater detail in MCI Telecomms. Corp, v. BellSouth
Telecomms,, Inc,, 2000 WL 123984C (N.D. Fla.-2000).

The Act also imposes on each incumpent the duny ro
negctiate in good faith witnh any requesting carrier aon tne
terms and conditions of an agreement under which these
various dutie; will‘be fulfilled, 3See 47 U.S.C. §251l{c)(1}.
The Act likewise impcses on requesting carriers the duty to
negotiate in good éaith. Id.

If the parties reach a negotiated agreement, it must be

submitted tc the state commissicon for approva.. See 47



U.5.C. 8252(ej)(l). If the partiea fail to agree on ail
terms and conditions, any party to the negotiaticn ray
request binding arbitraticn before the state commiss.cn oL

D PR Y l
{(z) (i),

o

“any cpen issues.” 47 U.5.C. 525

The Act vrovides for judicial review of the

2

[
\ti]
L

commission’s decisiors in federal cdistrict caourt.

{

e

U.5.¢. £252(e) (6). The case at bar is aw action <o

ty

iudicial review under this provisica.

‘
Background - The Case at Bar

Defendant Sprit-¥lorida, Incorporated {(“Sprint”

7

incumbent local exchange carrier in parts cf-rthe 3State of
Florida. Among its competitors are plaintiffs MCI

Telecommunications Corporaticn and MCImetro Access

ransmission Services, Incorporated, related entities thax

.

! If the state commission chooses not to act on zither
2 negotiated agreement or request for arbitraticn, rche
Faderal Communicaticns Commission must assume hthe
rasponsibilities of the state commissicon. Ses 47 U.35.C.
§252(e) {5).



will be referred to collectively in this order as “ﬁCI.”*
In accordance with the Telecommunications Act of 1325,
Sprint and MCI entered negotiations for an agreement undsr
which MCI would purchase certain local exchange services
from Sprint for resa}b, would interconnect with Sprint’s
facilities, and would have access to 3print’s network
elements. Sprint and MCI were unable to agree on aLl cerms
and conditions of an agreement and thus sought and cktaired
arbitraticn before the Florida Fublic Service Commissici,
Followirg an évident;ary hearing, the Florida
Commission issued a final arbitration order. Amcng cther
things, the Florida Commission determined that “voice maj.J.,”-T
a service Sprint makes available to retail customers, is a
“telecommunications service” within the meaning of the

Telecommunications Act of 1996, and the Florida Commission

therefore ordered Sprint to provide voice mail to MCI at

? Both Sprint and MCI also provide interexchange (tha=x
is, “long distance”) services. Thelr interexchange
operations are not at issue here.

5



wholesale rates for resale by MCI to its customers.’

MCI brought this action challenging the Florida
Commission’s decision in several respects. MCI named &s
defendants Sprint, the Florida Commission, and each of its

Commissioners in his ©r her official capacity.® Sprint

3 Voice mail is a service that functions like an
answering machine. When a call is placed/to a Sprint
customer who subscribes to Sprint’s voice mail service, but
is not answered by the customer, the caller hears a message
prepared in advance by or on behalf ©f the customer,
advising the caller of his or hgr ability to leave a message
for the customer. Sprint makes a recording of each such
message left cy a caller. The custcomer has the ability to
retrieve any such message (by placing a call to Sprint’s
voice mail service and listening to the.recording), at the
customer’s converience, and to store or delete the message -
as the customer sees fit. Sprint does net aiter thz
caller’s message in any way and adds no information other
than the time and duration of the message.

* An action for judicial review of a state commission’s
decision may proceed against the individual commissioners in
their cfficial capacities in acccrdance with Ex Parte Young,
209 U.S. 123, 28 &. Ct. 441, 52 L. Ed. 714 (1508), ana tnus
is not barred by the Eleventh Amendment. See MCI

] i ions Corp. v 11S¢ T unicati
Inc,, 1997 WL 1133453 (N.D. Fla. 1997). I dismiss this case
as against the Florida Commissionr on the grounds that its
presence in this case as a defendant is meraly redundant to
the presence of the Commissicners in their official
capacities., Cf, Bushby v, City of Orlandg, 931 F.2d 764, 7786
{1lth Cir, 1991) (approving dismissal of officiali capacity
defendants whose presence was merely redundant to naming  F
institutional defendant). As a prudential matter, of.

-
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counterclaimed, raising additional- issues. Among 3prini’s
~ontentions was that voice mail is not a “telecommunicaticns
service” and that the Florida Commission therefore errsd by

requiring Sprint to provide voice mail to MCI at wholesale

(]

ractes. Sprint arnd M&I have 3settled 211 their disputes otn=r
than this voice mall issue.

The parties have agreed that this court’s review shuull
be conducted based solely on the record as compiled in the
Tleorida Commission. The'pa:tiep nave submitted oriefs ana

presented oral argument, This order censtitustes the court’s

ruling on the merits.

Ashwander v, TVA, 297 U.S. 288, 341, 565 S. Ct. 4es, 80 L.

Ed. 688 (1936) (Brancdeis, J., c¢oncurring), I do nct address
the substantial issue of whether the Florida Commissicn hasg
waived its Eleventh Amendment immunity from cult in feaerg.
court by choosing to conduct an arbirration and to rendexr a
devermination explicitly subject to review in fazderai court.

Compare N ec 1 2el =L,
Co., 222 -F.3d 323 (7th Cir. 2000) (findirg waiver), wikth,
e.g., GTE N Imc, v. Strand, 205 F.3d 209, 922 r.5 7

Cir. 26C0) (expressing skepticism toward waiveo theoty:.
This is, in any event, an issue now before the Cnilted States
Supreme Court. See Illinois Bell Teiephone Co. v. Woridoom
Technologies, Inc., 179 F.3d 566 (7th Cir. 1399, cerc.
granted sub. nom., Mathias v, WorlidCom Technologies, Inc.,
__U.s. __, 121 S. Ct. 1224 (2001;.

o



Standard of Review

¥y

The Telecommunications Act proviaes for actions such

the case at bar in a single sentence:

.

In any case in which a State commission makes a
determination under [the Act], any party aggrievsad
by such determination may bring an acticn in an
appropriate Federal district ccurt to determine
-whether the agreement or statement meets the
requirerments of [the Act].

47 U.S.C. §252(e} {6).° The Act,does not further spacify the
standard of review tc be applied in determining “whether the
agreement . . ., meets the requirements of” the Act.

For the reasons set forth at length in MCI Telecomms.

Corp, v. BellScuth Telecomms., Inc., 2000 WL 1239840 (N.S.

Fla. 2000), a district court should review de novo, without
deference to a state commission, issues regarding the

meaning and impert of the Telecommunications Act, and should

> The “agreement” to which this provision applies is an
intercennection agreement of the type here at issu=. The
“statement” tc which this provision applies is a statement
of a Bell operating company of generally available terms.
See 47 U.S.C. §252(f). No such statement is involved here.



review state commission determinations of how to implement -
the Act as so construed only under the arbitrary and
capricious standard. Under this standard, review of the
Florida Commission’s interpretaticn of the term
“telecommunications ;érvice” as used in the

Telecommunicaticns Act of 1996 is de novo.®
Merits

The Teleccrumunications Act jof 1996 requizes incumbent

carriers

® The standard of review of state commissicn decisions
is a separate issue from the level of deference due
interpretive regulations or rulings of the Federal
Communications Commission. In making the required de novo
review of a state commission’s interpretation of the
Telecommunications Act, a district court properly affords
“Chevron deference” to interpretive regulations or rulings
of the Federal Communications Commissicn. See, e.g..

v v, N e r S \ il
Ing,, 467 U.s, 837, 843-44, 104 5. Ct. 2778, 81 L. Ed. 2d
694 (1984) (requiring court to give “controlling weight” to
interpretations of a federal statute by a federal agency
charged by Congress with implementing the statute “unless
they are arbitrary, capricious, or manifestly contrary to
the statute”): T r V. low tilities Bd., 525 U.S.
366, 384-87, 397, 119 S. Ct. 721, 142 L., Ed. 24 835 (1993
tholding Chevren applicable to FCC interpretations of
Telecommunications Act of 1996).

S



to offer for resale at wholesale rates any

telecommunications service that the carrier
provides at retail to subscribers who are not
telecommunications carriers.

47 U.5.C. §251(c) (4) (A) (emphasis added}. Under the plain
terms of this provision, Sprint must make voice mail

available to MCI at wholesale rates 1if and only if vowcs
l !
mail is a “telecommunications service” within the mearning of

the Act.’

i
The Act defines “telecommunications service” as:

the offering of telecommunications for a fee
diraectly to the public, or to such classes of
users as to be effectively availaple directly tc
the public, regardless of the facilities used.

47 U.S.C. §153(46) (emphasis added}. The Act in turn

defines “telecommunications” as:

’ The Florida Commission invoked only the federal
Telecommunications Act of 1996, not Florida law, as a basis
for its ruling compelling Sprint to provide voice mail to
MCI at wholesale rates. Neither MCI nor the Florida '
Commission has cited any authority under Florida law for
imposing such a requirement. Thus the only issue in the
case at bar is the wvalidity of the Florida Commission's
interpretation of the Telecommunications Act in this
respect.

10



the transmission, between or among points
specified by the user, of information of the
user’s choosing, without change in the form or
content of the information as sent and received.

47 U.S.C. §153(43). .

As an original matter, one reasonably could argue
either side of the issue of wnether voice mail constitutes
“telecommunications” as so defined. A voice mail message is
transmitted between a caller and voice mail custower, that

_ /
is, “between . . .‘points specified by.[a} user,” as wall 33
an additional pcint, the voice mail center, which alsc
apparently constitutes a point specifiea by ~ne or beth
users. The initial message heard by the caller presumably
is information designated by the voice mail customer, anc
the message left by the caller for the voice mail Custcmer
is chesen in full by the caller; the messaces thus
apparently constitute “information of the user’s choosing.”
And finally, the messages are transmitted “without charge 16

the form or content of the informaticn as sent and

recelived,” except that the messages are recorded for later

11



delivery, and the time and duration of a message constitute
additional information that may be added.
A proper analysis of this issue, however, goes beyond
merely parsing the language of the “telecommunicaticrns”
4
definition. The Telelommunications Act of 1936 also
recognizes another category of service commonly provided kv

a0

T

-

carriers, denominatea by the Act as “information sarv:
The Act defines “information serviée” as:
the offering of a capability for generating,
acquiring, storing, transform:ng, processing,
retrieving, utilizing, or making available
information via telecommunications . . . .
47 U.S.C. §153(20). Voice mail clearly constitutes
“information service” within this definition, because it is
a capability offered by a zarrier for acquifing, storing,
retrieving and making aQailable to a customer infurmaticn
transmitted by a caller via telecommunication.
The.Federal Communications Commission has conciuded
that “telecommunications service” and “information service”

as defined by the Telecommunications Act of 1998 are



mutually exclusive categcries. See, e.g., Implementation «f

the Local Competiticn Provisicns of the Telecommunications

)

Act of 1996 (First Report and Crder), 11 F.C.C.R. 154

[

3

2,

581 n.1416 (1996); Implementation of the Teleccmmunilat:iv: s
Act of 1996 (Second ééport and Order}, 13 F.C.C.R. 2061,
9%46 & 72 (February 19, 1998); Application of Bell3outh
Corporation, for Provision of In~Region, Interlata Services,
13 F.Z.C.R., 20,599, 1314 fOctober 13, 1998); Implementat.<n
of Sections 255 and 251(5)(2), }7 Communications Rag. (F&o)
837, 9477-79 (Sep 29, 199%9).° The FoC also has dstermined
that voice mail is “information service,” pot
“telecommunications service,” within :the ﬁeaning of the
Act’s definitions. See, g,g..-Application of ZellSouth
Corporation, for Provision of In-Region, Interlata 3ervicss,
i3 F.C.C.R. 20,599, 9314 (Octéber 13, 1898)., 1 conclude
that these are reasoﬁable interpretations of tne Act that

therefore must be accepted by this ccurt. See, e.g..

® 3ege also Federal-State Joint RBoard on Universal
Service, Report to Corgress, 11 Communications Reg. (P&F;
1312, 939, 1998 WL 166178 (April 10, 1%28) (tr=ating
“telecommunications service” and “information service” as
mutually exclusive categories).

13



Chevron USA, Inc. v, Natural Resources Defense Coungil,

Inc,, 467 U.S. 837, 843-44, 104 5. Ct. 2778, 81 L. Ed. 2a
£94 (1984) (requiring courtnto give “controlling weight” to
interpretations of a federal statute by a federal agency
charged by Congress ;Eth implementing the statute “unless

they are arbitrary, capricious, cor manifestly contrary Io¢

“he gtatute”); ATET Corp, V. Towa Utilitiéds RBd,, 525 .53,

366, 384-87, 397, 119 S. Ct, 721, 142 L. Bd. 2d 835 (1999}
{holding Chevron applicable to FCC inte;pretations of
Telecommunications Act of 1996).

Both the relevant regulatory history and the ourpose of
the 1996 Act’s mandatory resale prcvision support this
result.

The relevant requlatory history is this. FPrior tc
1934, ATsT was the largest provider of telecommunications
service in the United States, operating what was known 43
the “Bell” system. AT&T provided both interstate service
and, through subsidiaries such as Florida’s “Southerﬁ Bell
Telephone Company,” local service. ATsT’s “"Bell”

subsidiaries provided local service in most of the nation's

14



largest markets, always on a monopo.y basis.

The government brought an antitrust action against
AT&T, alleqging misuse of the local service moropclies in
other markets :(including in the market for interexchange -
that is, lorng distanée - telephcone service). 1In settlement
of that action, AT&T agreed to divest its lccal service
operations, spinning off seven separate regional 3ell
Operating Companies {“RBCCs”}). The court order governing
divestiture and imposinq'restriptions cf ~he operations of
the new RBOCs was the Modification of Final Judgmert
(“MFJ"} . ag [ni L N ig e ne an
Telegraph Co., 552 F. Supp. 131 (D.D.C. 15,82-;, afF'd sub
nom., Marvland v. Unite tates, 4¢0 U.S. 1001, 1C3 8., Cc.
1240; 75 L. Ed. 24 472 (1983).

The MFJ recognized two mutually exclusive categories ol

i’

service: “hasic service,” which the RBOCs were allowed to

provide, on the one hand, and “enhanced service,” which the

RBCCs were prohibited from groviding, on the other. In

general, it was thcught that <ore local :telephons service,

denominated “basic service,” was approprietsly provided on oz

r



menopoly basis subject to regulation; this was the business
cf the RBOCs. "“Enhanced service,” however, was not so
inextricably intertwined wi%h basic service that it
appropriately should be available only from the moncocly
carrier; instead, “éﬁhanced service” was sufficiently
separate from basic local telephone serv:ice that competitors
could enter the market for the enhanced dervice withou-
facing the insurmountéble entry barriers thought tc prec.:de
competition in the market for basic local telephone service.
In order to preclude the RBOCs from abusing their monopaly
power, they were prohibited from providing "enhanced
service.”

Under this apprcach, any given service was a service
that either could be provided by the RBOC or could not; by
definition, a service could not fall on both sides »f the
divide., Thus “basic service” and “enhanced service” were
mutually exclusive categgries. The FCC’s regulatory
approach preserved‘these separate, mutually exclusive

categories, although, as time passed, restrictiors on RBOC

provision of ennanced service were reducad. The FCC also

16



used these categories in its regulation of other lLocal
carriers.

The legislative history”of the 1996 Act makes clear
that Congress recognized these same mutually exclusive
categories and, at léast in general, sought to preserve
them, now under the rubrics of “telecommunications service,”
on the one hand, and “information servigey” on the other.
See, e.g., H.R. Conf. Rep. No. 104-458, 1996 WL 4€795 at
252-255 (1996) (adopting.the Hoyse definiticn of
“information service” which is “based on the definition used
in the Mcdification of Final Judgment” and adopting the
Senate definition of “telecommunications serwvice”; S. Rep.
No. 104-23, 1995 WL 142161 at 40-41 {1995) (defining the
term “telecommunications service” and explaining that it
*does not include'information services, cable services, or.
‘wireless’ cable serxrvices, but does include the
transmission, without change in the fcrm cr content, of such
sewi:es;"): H.R. R.e'p. No. 104-204, 1995 WL 442504 at 323-324

(1998} (basing the deifinitions of “telecommunications” and

“informaticn service” on the definitions used in the MFJ).

17



The PCC’s conclusion that, under the Act, these ace mutially
exclusive categories that track the FCC's preexisting
distinction between basic aﬁd enhanced service thus 1s not
only reasonable but compelling.

.

Prior to adoption of the 1996 Act, voice mail was
treated as “enhanced service.” ZSeg Amendment cf Sa2c¢tion
64.702 of the Commission's Rules and Reguisations (Thizd
Computer Inquiry), 104 ©.C.C.2d 958, 99307-317 (198%;. Tre
FCC has reascnably con:lgded thpt voice mail continues as
“:information service” under the Act. Indeed, the same
consliderations that made voice mail a service that
appropriately could be made available for competiticn ratherﬂ
than being preserved for the monopoly 3BOCs ur.der the regime
created by the MFJ also make it reascnable to exclude voice
mail from the category of services that an incumbent musc
make available to a.competitor at wnolesale ratss under tre
199¢ Act. Thus veoice mail is nct so inextricably
intertwined with basiz local service that it is part and

parcel of the incumbent’s offering, and, for the same

reasons, the entry barriers to providing this service are

18



not so nigh that competitors need the ability to buy the
service from the incumbent at wholesale rates in order to
compete.?

In sum, Congress reasonaply could have intenced that

Y

the ektraordinary requirement imposed on incumbent’cs by the
1996 Act =~ that they sell their services to Lheir

: . ! N PR
competitors at wholesale rates in crder to allow competition

to flourish - ought ncot be extended to voice mail. The FCC

/
That Congress intended toc exclude “information

service” from the obligation of incumbents to provide
service to competitors 2t wholesale rates is ceonfirmed not
only by the plain text of the Telecommunications Act of 199%
- which lists only “telecommunications gervice,” not =
“information service,” in the resale provision - but alsc oy
the legislative history. An early version of what
eventually became the Telecommunicaticns Act of 1936

requireda incumbents to provide t¢ compstitors Icr rssales not
only “telecommunications service” but alsc “informaticn
service.” See H. R. Rep. 104-3:04, atc sec. 242 (3), 1385 WL
442504 at 9 (199%) (“Resale.-The dury to offer services,
elements, features, functions, and capabilities for resals
at economically feasible rates to tihe reseller . . . and not
TO impose unreasonable or discriminatory conditions or
limitations on, the resele . . . of 3ervices, elements,
features, functions, and capabilities in conijunction witn
the furnishing of a telecommunications service or an
information serxvice.”). CZongress eventually rejected this
proposal, instead requiring incumberts to provide for resale
only “telecommunications service.” & reasonable inference
is that Congress deliberately omitted “information service”
from the resale requiremert.

Q

18



has concluded that that is indeed what Congress intended.
The FCC’s interpretation of the Act ls reasonable and will
be upheld.!® The Florida Commission’s contrary

interpretation of the Act will be disapproved.

“
-

Conclusion

The Florida Publiz Service Commissiaﬁ erred when 1t
concluded that, under the Telecommurications Act of 1296,
voice mail is a “telecommunicatpons service” that an
incumbent must provide a competitor at wholesale rates.
Accordingly,

1T IS ORDERED:

The clerk shall enter judoment stating, “The order of

the Florida Public Service Commission requiring Sprint-

12 other district courts have reached a similar
conclusion. See U 5 West Comms., Inc. v. Hix, Civ. Acticn
No. ©7-D-152, slip op. at 7 (D. Colo. June 23, 200C) (“The
Court agrees with the reasoning of the decisicns of the
Minnesota and Iowa district courts as well as the clear
pronouncements of the FCC and holds the Cclerado Pub.iic
Utilities Commissicons . . . ERRED in requiring USWC to
resell ‘enhanced’ or ‘informational’ services, such as
voicemail . . . .7} LS 0 Inc, v. Thoms, Civ.
No. 4-97-70082, slip op. at 46 (S.D. Towa Jan. 25, 1999).

20



Florida, Incorporated, to provide :voice mail to MCI
Telecommunications Corporation and MCImetre Access

ransmission Services, I[ncorporated, at wholesale rates, i3
vacated. The provisions of the Interconnection Agreemen®
between Sprint—Floriéa, Incorperated, MCI Teleceormunicalicrns
Corporation and MCImetro Access Transmission Services,
Incorpsrated, relating to resale of voicd mail are declarad
invalidi The defendant Commissicners of the Florida Publi-
Service Commission shal;.take such further actien relating
tc resale of voice mail as may be appropriate in light of
the Court’s Order on Merits and this judgment. All other
claims in this action are dismissed. All claims against th;
Florida Public Service Commission, in its name, are

dismissed as redundant.” The clerk shall close the fjle.

SO ORDERED this 257/zﬂday of March, 2001.

: -Robert L. Hinkle
United States District Judge




