APP

MEMORANDTUM

August 24, 2001

TO: DIVISION OF THE COMMISSION CLERK AND ADMINISTRATIVE
SERVICES -

FROM: DIVISION OF LEGAL SERVICES (HARRIS)é;z}a/

RE:

DOCKET NO.

010941-WS APPLICATION: FOR CERTIFICATES TO
PROVIDE WATER AND WASTEWATER SERVICE IN OSCEOLA COUNTY BY
KINGS POINT UTILITY, INC.

Please place the attached letter dated August 21, 2001,
Martin 8. Friedman, Esquire to Norman J.
above-referenced docket file.

from,
in the

-

Smith, Esquire,

LDH/1lw

Attachment

cc: Division of Regulatory Oversight

(Walden, C.Johnson)

DOCUMENT N1MPFR-pDATE

10570 aus2us

FPSC-COMMISSION CLERK



Law OFFICES

Rosg, SuNDsTROM & BENTLEY, LLP

2548 BLAIRSTONE PINES DRIVE
TALLAHASSEE, FLORIDA 32}01

(850) 877-6555

Curis H. BENTLEY, PA. MuLUING ADDRESS
F. MarsHALL DETERDING Post OFrICE Box 1567
MAaRTIN 5. Fruepman, PA. TaLLaHAsses, FLomipa 32302-1567

Joun R. Jenkins, PA.

Steven T. MINDUIN, PA. —_—
Joser P PATTON : TeLEcOBIER (850) 656-4029
DarsN L. SHirpy, LLL.M. Tax

WiLiaMm E. SunpsTROM, PA.

Diane D TREMOR, PA.

Jounn L. WHARTON - August 21’ 2001 Roszrr M. C. Rose

OF COUNSEL

Norman J. Smith, Esquire o o
Brinson, Smith & Smith R L

P.O. Box 421549 . LR
Kissimmee, FL 34742-1549 o A

Re: Kings Point Utility, Inc. T L
Application for PSC Certificates SRR
Qur File No. 26039.06 :

Dear Norman: .

As a follow up to our recent telephone conferences, I wanted to provide you
with a historical analysis of how we all got in this predicament regarding the Kings
Point water and wastewater utility system.

I have enclosed an undated memorandum from Utility Director, Brian Wheeler,
to City Manager, Mark Durbin, regarding the City’s anticipated receivership of the
Kings Point utility systems. With regard to the Florida Public Service Commission’s
jurisdiction, the City was given erroneous advice from its attorneys regarding its
ability to raise rates to meet operating expenses. Clearly the FPSC did not have
jurisdiction when a utility in receivership is operated by a governmental entity and,
in fact, the City subsequently received a declaration to that effect from the FPSC. Of
particular note, is the last sentence of the memo regarding the City ultimately ended
up with ownership of the Kings Point system.

On April 1, 1991, Judge Stroker entered an Order appointing the City of
Kissimmee as receiver for the Kings Point systems and a copy of that Order is
enclosed. The deficiencies in the systems which led to the Court ruling the systems
be put into receivership all existed prior to Kings Point Utilities, Inc.’s purchase of the
systems. You will note that this Order, which was prepared by DEP with the
concurrence of the City, originally would have eliminated any further interest of Kings
Point Utility, Inc. in those assets. As you can see, we were successful in having the
Judge recognize that Kings Point Utility, Inc. owned the assets in question and would
likely be entitled to return of those assets at some point in the future.
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Shortly after the City took over as receiver, they had their outside counsel, the
Katz Kutter law firm in Tallahassee, outline the legal issues in connection with their
receivership of the Kings Point utility system. As it relates to the current predicament,
I would direct your attention to the discussion of the land lease beginning on Page 7.
Even though the City was admonished to give the issue of the lease high priority, the
City ignored the lease. The landlord sued for back rent (Ron Hand handled this
litigation) and after a successful appeal by the landlord, Judge Coleman entered a
Final Judgment on December 18, 1998 in the amount of $267,632. That Order was
affirmed by the Appellate Court. This Judgment includes some double rent and pre
judgment interest, which would not have been payabie but for the City’s refusal to pay
the rent on a monthly basis as it accrued. Further, this Judgment only included rent
through August 1, 1996. The City began paying the monthly rent on January 1, 1999.

In order to collect the past due rent, the landlord requested the Court require
the receiver to increase rates in order to repay this Judgment over a 60 month period..
A copy of that Order is enclosed. You will note that the Order also required the City
to increase its rates to cover this additional payment, up to the amount the City
believed that it was legally authorized to charge. The City erroneously believed that
its rates were limited by Chapter 180, F.S. in spite of the clear and unambiguous
language of the statute to the contrary. The City appealed this Order.

The Fifth District Court of Appeal in March of 2000 affirmed the Order requiring
the City to increase rates to pay this additional rent amount, specifically finding that
Chapter 180 did not apply. As you know, that limitation applies only to “municipality
owned water and sewer utilities.” You will also note that the Court specifically noted
that the City had breached its duty as receiver for not paying the rent expense.
Notwithstanding this opinion, the City has continuously failed to increase the rates,
while at the same time complaining to the Court that the City, as receiver, was losing
money on the utility operations. Even though the City did not increase the rates, it
began paying the additional money to the landlord beginning in May of 2000.

The trial Court on January 31, 2001 entered a Final Judgment to the landlord
for the rent from August 1, 1996 through December 31, 1999 in the total amount of
$197,254, which also included double rent and substantial prejudgment interest. One
of the Motions presently pending before Judge Adams is the request to increase rates
in order to amortize this Judgment. Frankly, the landlord does not care whether the
rates are increased, if the City, as it did with regard to the prior Judgment, went ahead
and paid the amortized amount. As youknow, Judge Adams is seeking customer input
on this Motion. The Court subsequently entered a Final Judgment for attorneys fees

ROSE, SUNDSTROM & BENTLEY, LLP
2548 BLAIRSTONE PINES DRIVE, TALLAHASSEE, FLORIDA 32301
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and costs in the amount of $52,801.85 and I have included a copy of that Final
Judgment.

Had the City complied witl! its obligations to begin paying rent at the outset of
the receivership, it would not have incurred hundreds of thousands of dollars in
double rent, over $50,000 in attorneys fees to the landlord (this does not include the
City’s own attorneys fees) and over $100,000 in prejudgment interest.

As you know, Kings Point Utility, Inc. has filed an application with the Public
Service Commission for authority to operate the Kings Point Utility system. While a
number of customers of that system have written letters in opposition to that
certification, the City of Kissimmee has made it clear that the City is not going to take
over providing retail service to the Kings Point customers. Enclosed is a copy of a
portion of the transcript of a recent hearing where Mr. Smallwood made that
assertion. The City has offered Kings Point Utility, Inc. a bulk rate which would be.
passed along to the Kings Point customers along with its own expenses of operating
and maintaining the utility system. If the City had merely begun paying the rent at the
outset of the receivership, it could have done so with a minimal rate increase to the
customers. However, we are now in a predicament where it is necessary for there to
be a substantial increase in rates to the customers as a result of the mismanagement
and exercise of bad judgment by the City in this receivership.

We certainly understand the customers’ concerns regarding substantial
increases in their rates, however, the City of Kissimmee is clearly the party responsible
and should be held accountable. I understand that Judge Adams will be looking for
input from representatives of the customers and we are willing to work with you
toward a reasonable solution.

Very truly yours,

MARTIN S. FRIE
For the Firm

tm Dictated by Mr, Fﬂ:;mgn

but signed in his absence
Enclosur to avoid delay in mailing.
Enclosures

~ce: Mr. Walter L. Medlin (without enclosures)
James Spoonhour, Esquire (without enclosures)
Ronald Hand, Esquire (without enclosures)

ROSE, SUNDSTROM & BENTLEY, LLP
2548 BLAIASTONE PINES DRIVE, TALLAHASSEE. FLORIDA 32301



MEMO

T0: Mark F. Durbin 6'
4 oA
¥FROM: Brian L. Wheeler‘f&h/

RE: King's Point Utilities, Receivership

‘ The City of Rissimmee may be appointed receiver of the
King's Point Utilities during the first week of April 1991 or
soon thereafter. In this memo I will attempt to outline the

responsibilities and liabilities of the city as recelver of
the utility. ’

As receiver, the city will stand in as the owner or take
the place of the owner of the utility system. In this
capacity the city will have the responsibility to operate and
maintain the system in accordance with the court's order and
all applicable laws and regulations.

The laws, regulation and agencies governing the King's
Point Utilities operation is the same for the city's utilities
with the exception of its Florida Public Service Commission
(FPSC). Because the utility is privately owned and the city
as receiver is not assuming ownership, the utility is governed
by FPSC. The primary limitation to FPSC jurisdiction is their
control of rates and charges. any modification to the King's
Point Utilities' rates will require the FPSC approval. Mr.
John Marks of Katz, RKuter, Haigler, Alderman, Davis, Marks &
Rutledge, Sylvia Alderman's firm which covers FDER and PSC
matters for the city, has advised that the city may apply for
an indexing of the XKing's Point rates which would allow the
rates to be adjusted for inflation since their adoption in the
early 1980's. This procedure would be explored immediately
upon appointment as receiver. -

one advantage of having rates controlled by the FPSC
under receivership is there is no restriction on the level the
rates may be adjusted relative to the city's rates. Rates
will be set based upon the cost of providing service and

providing the improvements necessary to meet state and federal
regulations.

In the role of a receiver the city shall not ke obligated
to pay out expenses which are not coverad from funds generated
by rates of system. The city shall be reimbursed for all
costs of the system, and 1if not immediately covered by the
funds of the system such costs shall become, a lien on the
assets of the system. The city is not obligated nor can the
city be required to expend funds from its other wutility
systems for the benefit of King's Point.



In addition to the routine operation and maintenance of the
system, the city will be obligated to attempt to meet the
terms of the final Jjudgment against the utility from the
action by FDER. The city will have to develep a plan within
approximately 90 days for correcting the deficiencies with the
water and sewer system. The plan would deal with the
immediate and long term solution to the utility's problenms,
and the cost and financing of the corrections. One aspect of
the court order which could impose some significant
operational costs on the utility in the immediate future is a
requirement to prevent overflow  of wastewater from the
percolation ponds. If the ponds are incapable of handling the
quantity of effluent generated by the treatment facility, the
excess will require hauling to another disposal site. Again,
these costs must be covered by the rates of the utility.

The city will not be obligated to pay the fines and other
fees resulting from the various legal proceedings against
King's Point. If the court or agencies were to attempt to
collect the fines or fees, the costs would be applied to the
funds of the utility.

The utility must be operated as a separate entity and all
costs associated with its operation tracked to ensure that all
costs associated with its operation are charged against the
fees collected. Careful documenting of costs will establish
the basis for rate adjustments and the basis for decision
making on long term improvements and city ownership.

If at any time the city finds the requirements of being a
receiver unacceptable, then the city may notify the court of
its desire to relinguish its role. At some point the
ownership of the utility will have to be settled and the city
may become owner if that is its desire. '
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IN THEZ CIRCUIT COURT Or T
NINTH JUDICIAL CIRCUIT I
AND FOR OSCEOLA COUNTY,

FLORIDA
STATE CF FLORIDA DEPARTMENT OF
ENVIRONMENTAL REGULATION,
Plaintif?f, Case No. CI89-1764

vs.

KINGES POINT UTILITY, INC.,

WALTER LEE MEDLIN, and

WILLIAM R. WRIGHT, as Trustee,
Defendants.

/

ORDER :

THIS CAUSE came tc be heard in Osceola County on April 1, -
1991 upon Plaintiff, State of Florida Department of Environmerzal
Regulation’s ("DER"), Aménded Motion for Contempt. Both parties
being represented by counsel and the Court being fully advised in
the premises, the Court hereby FINDS:

1. Defendant, Kings Peoint Utility, Inc., currentlyv cpesrzTes

\

the water and sewer systems serving the Kings Point subdivisicr,

Kings Highway, Kissimmee, Osceola County, Florida.

™
"0
'_J

2. This Court entered a Final Judgment on January 1i, 1

requliring Defendant, Kings Point Utility, Inc., inter alj e

perform the following corrective acticns teo the Kings Peoint wazter
I3
and sewer systems within the specified tima periods:



(a) Within 45 days of entry of this Final Judgment,
Defendant, Kings Point Utility, Inc., shall install and place
into service a minimum two drinking water supply wells at the
Kings Point water system, in accordance with Florida
Administrative Code (“FAC") Rule 17-225.315(1}. [fII(a) of Fin
Judgment]. |

(b) Within 45 days of entry of this Final Judgment,
Defendant, Kings Point Utility, Inc., shall/install and place
into service a source of adequate auxiliary power equippecd with
an automatic start-up device to the Kings Point water systen, in
accordance with FAC Rule 17-555.320(6). (9II(b) of Final
Judgment].,

(¢) Within 45 days of entry of this Final Judgment, -
Defendant, Kings Point Utility, Inc., shall maintain the pressure
tank at the Kings Point water system in good operating condition,
in accordance with FAC Rule 17-555.350(1), through removal of the
rust. [9II{c) of Final Judgment].

(a) Within 45 days of entry of this Final Judgment,
Defendant, Kings Point Utility, Inc., shall establish a routine
cross-connection control program for the Kings Point water
system, in accordance with FAC Rule 17-555.380(2). ([§II(d) of
Final Judgment].

(e) Within 45 days of entry of thls Final Judgment,

Defendant, Kings Point Utility, Inc., shall complete construction



and place into service the looping of the Kings Pocint water
distribution lines, as approved by DER, as well as complete
satisfactory bacteriological and pressure testing in accordance
with DER rules, provide an engineer’s certification of
completion, and receive a DER letter oI clearance with respect to
these modifications in accordance with FAC Rule 17-555.345.
(II(e) of Final Judgment].

(f) Within 60 days of entry of this Final Judgment,
Defendant, Kings Point Utility, Inc., shall submit a complete
construction permit application to DER for bringing the Kings
Point sewer system into compliance with FAC Chapters 17-4 and
17-600. The modifications encompassed within the application
shall‘include but not be limited to all modifications necessary
to ensure: (i) the effective treatment of effluent entering the
treatment plant in accordance with the treatment standards in FTAC
Chapter 17-600, including but not limited to standards for BOD
and TSS effluent pursuant to FAC Rule 17-600.420(1); and (ii) nro
more unpermittéd overflows from the system’s percolation ponds or
other unpermitted disposals or discharges of wastewater. [II(L)
of Final Judgment].

(g) As an interim measure prior to implementation of the
permitted medifications to the Kings Point sewer system, and
within 35 days of entry cfsthis Final Judgment, Defendant, Xings

Point Utility, Inc. shall (1) keep the percolation ponds clear of



vegetation; (1i) install a staff gauge at each percolation pocnd,
record the daily pond levels, and provide the levels with the
nmonthly cperating reports to DER; and (iii) with a licensed
hauler, transport and dispose in accordance with state
regulations any wastewater in the percolation ponds which is at =z
higher level than one foot below the lowest discharge point of
each pogd, and notify DER within 24 hours of all such episodes of
wastewater at or above this ievel and each such transportation
and disposal of wastewater, including the name of the hauler, the
guantity hauled, and the method and place of disposal. ([§II(i)
of Final Judgment].

3. Defendant, Kings Point Utility, Inc. has failed to '
complete the above-stated reguirements of this Court’s Final ~
Judgmé%t within the specified time periods.

4. DER inspection of the Kings Point water and sewer systen
and DER records visually confirms lack of compliance with
subparagraphs 2(a)-(c), (f), and (g) abcve.

5. wWith Qespect to subparagraph 2(d), ebove, although
Defendant’s current president, director and owner, Waltexr Lee
Medlin, claims that he implemented a routine cross connection
control program substantially prior to the entry of the Final
Judgment, he has no written record establishing any such progran.
‘The president of the Kings fLoint residents’ committee, Fred

Smolensky, testified that he never received anything in writing



concerning a routine cross connection control program for Kings
Point from Defendant or any other person or entity. The perscn
who provides on-site operational services for the Kings Point
water system, Lynn Todd, has also never seen any routine cross
connecticn control program for the system. Based on the weignhnz
of the evidence presented, no routine cross connection controcl
program.has been established for the XKings Point sukdivision.

6. With respect to subparagraph 2(e) ébove, although
Defendant has indicated looping has been installed, Defenrdant hes
failed to submit engineer‘s certification indicating completicn
of the approved looping and to receive a DER letter of clearance
with respect to these modifiéations in accordance with FAC Rulie'’
17-555.345. -

)

7. Defendant does not have the present financial ability to
complete the required corrective actions under the Final
Judgment. Although Defendant’s president, director and owner,
Walter Lee Medlin, suggests that he personally intends to arrange
for the correcéive actions to be completed when he can afford it,
he is not willing to be personally liable for these corrective
actions.

8. This is the fourth time DER has moved for contempt kased
on Defendant’s failure to complete corrective actions reguirec by

this Court. The three prexious motions came prior to the Final



Judgment and resulted in two stipulated orders of contexzpt and

additional relief in the Final Judgment based on violation cf th

W

stipulated orders. Based on the evidence presentéﬁ: Defendanc
cannot be relied on to complete the required corrective actions
under the Final Judgment_in a timely and effective manner.

9. In September 1989, Defendant gave notice of abardonment
of the Kings Point sewer system. Defendant never followed
through with the abandonment proceedings ané currently remains irn
control of the Kings Point water and sewer systems.

10. Previously, after Defendant gave its notice of
abandonment, the City of Kissimmee petitioned to be appointed
receiver for the Kings Point sewer system. The City of Kissimmée
is prgsently willing to be the receiver for the Kings Point water
and sewer systems in accordance with the reguirements of this
Order.

11. It is in the best interests of the public health,
safety, and welfare and the environment that a receiver be
appointed to eﬁsure compliance with the Final Judgment and/or to
arrange for provision of water and sewer service to the resicants
of the Kings Point subdivision through another viable
utility{ies).

Based on the foregoing, it is hereby ORDERED AND 2DJUDGED:

AL The City of Kissipmee is hereby appointed recaiver of

.

the Kings Point water and sewer systems. This receiversnip snhall

]



continue from the date of entry of this order until such time &s
this Court and any appropriate regulatcry agencies shall aprcrove

of the permanent transfer of ownership of the utility systemns to
aﬂi;”;;:ei_d,_ bacl to fthe LQefernda+, Iy /’M%
B. As receiver, the City of Kissimmees shall:

(1) operate, manage and control the Kings Point vater
and sewer systems;

(11) maintain and control the book; and records
relating to the Kings Point water and sewer systens;

(1ii) charge, collect and receive the payments and other
moneys arising from the operation of the Kings Point water and
sewer systems and expend these moneys as necessary for the
operatéon, management, and control of the systems;

(iv) Xeep accurate records of the amounts collected and
expended with respect to the operation, management, and control
of the Kings Point water and sewer systems;

(v) Dbe authorized to apply to the Florida Public

Service Commission for such rate adjustments as are appropriate
for the effective operation, management, and control of the Xincs
Point water and sewer systems;

(vi) be reimbursed for all costs and expenses incurred
in the operation, management, and control of the Kings Point

water and sewer systems; $0 the extent costs and expenses are

not covered by the amounts charged, collected, and received frecx



the operation of the systems, any such deficliency shall
constitute a lien on the systems’ assets upon approval by the
Court,;—

(vii) within %0 days from the date of entry of this
Order, file with the Court and serve upcon DER a proposed schedule
for bringing'the systems into compliance with this Court’s fFirzal
Judgment_entered January 11, 1991 and/or providing service to the
residents of the Kings Point subdivision thrdﬁgh tying the
residents into another/other utility facility(ies);

(viii) in the interim prior to Court approval of a
proposed schedule pursuant to the foregoing subparagraph, operate
the utility systems in accordance with paragraph IT (i) of the
Final Judgment and, in all other respects, as much as possible
without‘additional construction, in accordance with Chapter 403,
Florida Statutes, and DER rules and regulations.

C. Defendant, Kings Point Utility, Inc., shall:

(1) turn over to the City of Kissimmee within five
days of entry éf this Order a1l books, reqbrds, and kevs
pertaining to the Kings Point water and sewer systems;

(1i) not obstruct or interfere with the City of
ﬁissimmee in the exercise of the powers aﬁd duties which it is

receiving pursuant to this Order.

(1iiy—withImfivg Saysof—eniry of this Order—give—
noti of abando : T ThEe Kings FoIint

'

(€}



totre Flsrida Puhlic Seriee—CONMITELCH.

D. The City of Kissimmee, being & municipality appointed as
a receiver on the motion of the state, shall nof Pe recuired to
post a bond pertaining to this receivership.

E. Nothing in this Crder or the receivership designatead
hereunder shall prohibit any property which is the subject of
this receivership from being reached by execution or similar
process, provided that, in order to ensure continuous and
effective utility service, no_dispositioﬁ of property which is
the subject of this receivership shall be final and effective
until approved by the Court and any appropriate regulatory
agencies. - *

F. The Court reserves jurisdictien te enforce the terns of
the Fiﬁél Judgment and this Order andlto enter such further
orders as are necessary te bring the Kings Point water and sewer
systems into compliance with Chapter 403, Florida Statutes, and
DER rules and regulations.

DONE AND ORDERED in Osceola County, Flprida, this /4;?L-day

of April, 1¢91l.

7
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conformed copies furnished to:
Steven &. Medina, Esg.

Martin Friedman, Esqg.

R. Stephen Miles, Esq.

Walter Lee Medlin

William R. Wright

Deonald Smallwcod, Esqg.

John Marks, Esqg. .
Neal D. Bowen, Esqg.

Noreen S. Davis, Esg.
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MEMORANDUM
TO: John R. Marks
FROM: Gary P. Timin
DATE: May 28, 1991
RE: Receivership of Kings Point Utility, Inc.

OCutline of Legal Issues

This memo sets forth a preliminary outline of legal issues that I
believe should be addressed by the City of Kissimmee (the "City")
in its capacity as receiver (the "Receiver™) for Kings Point
Utility, Inc. (the "Utility"). The outline is not intended to be
exhaustive but rather to assist in further analysis and planning.
It is based principally on a review of the file, our discussions
of these points, and my familiarity with receivership procedures
in other contexts. More extensive legal research will almost
certainly be required on various issues.

The April 1, 1991, Circuit Court order appointing the City as
Receiver (the "Order") was issued on the motion of the Florida~
Department of Environmental Regulation ("DER"). The Order
establishes the Receiver's initial duties but should not be
viewed as comprehensive. Although the City had moved at an
earlier stage for its appointment as receiver after the Utility
or its owner filed a notice of abandonment with the Public
Service Commission ("PSC"), that notice evidently was later
withdrawn, and the Order was not issued on the county's motion,
so that the statute on akandonment, Fla. Stat. §367.165 (1%$89),
is not strictly applicable. 1In any case, we are aware of no
other statutes or requlations that specify or expand upon the
Receiver's rights and responsibilities. Rather, the appointment
of a receiver is one of the court's inherent equitable powers,
and the Receiver remains subject to the ongoing supervision and
direction of the appointing court.

Although an equitable receiver's powers and duties must be
conferred by the appointing court, a receiver for an operating
business is generally appointed either (a) to conserve and manage
the business pending its further disposition, or (b) to liquidate
the business for the benefit of its creditors and other
claimants. The provisions of §B of the Order clearly indicate
that the Receiver here has been appointed for purposes of
conservation and management. Also, the Qrdexr expressly

tes (9YA) that "ownership of the utjility systems® will
ultimgtely be returned to the Utility or a _new owner, but only
after further approval of the court and "any appropriate
regulatory agencies," an apparent reference to PSC and possibly

S



DER. (The Order's language is imprecise and instead should speak
of returning control of the Utility to former management or
transferring its assets to a new owner. Ownership of the Utility
remains with its stockholder(s). The Utility owns or leases its
properties, including the "utility systems.") Thus, I believe
that it is most accurate and fruitful to view the Receiver as a
conservator charged with managing and operating the Utility
pending judicial and regulatory approval of a permanent
disposition, bringing the facility into closer compliance with
DER regulations and pricr court orders on environmental matters,
and develcping a recommendation for submission to the court
regarding the best means of furnishing water and sewer services
to the Utility's customers over the longer term.

The following outline assumes that the CityVYs appointment was
intended to be as Receiver for the Utility as a corporate entity,
so that the receivership estate consists of all assets of the
corporation. However, some phrasing in the Order could be read
as negating this assumption. It states in A (first sentence)
that the Ccity is to be "receiver of the Kings Point water and
sewer systems," and 9B repeatedly refers to these systems. This
may have been no more than a convenient choice of language, but,
if not, the legal ramifications would be important. For example,
if the Utility owns or leases any properties beside the systems,
the Receiver may have.no power over such other properties.
Similarly, a receiver for a corporation takes the place of its”
management and has scle authority to act on behalf of, and to
retain counsel and other consultants to represent and advise, the
company. By contrast, if the Receiver has charge only of certain
specified properties of the Utility, the company's board of
directors and officers will retain authority over other corporate
affairs, and their attorneys may speak for the corporate entity.
This uncertainty may justify the Receiver's seeking further
clarification from the court. At present, because it seems
likely that the Utility has few assets, if any, -other than those
comprising the "water and sewer systems," it may be safe to
assume for practical purposes that these questions will not
arise. Issues to which they would make a practical difference
are noted in the course cof the following outline.

As a final introductory point, one should always bear in mind
that a receiver acts solely in a representative capacity and is a
fiduciary charged with protecting and preserving the receivership
estate for the benefit of others. A receiver may not exercise
its powers regarding the property in receivership for its
personal advantage. This rule becomes especially important where
the person or organization acting as receiver may have some
interest in utilizing, acquiring, or disposing of the property.
That the City may later offer to operate or acquire all or part
of the Utility's systems does not disqualify it from acting as
Receiver, but this fact also does not enhance the Receiver's
powers or relax its standard of care. To the contrary, it is

2
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likely to subject the Receiver's conduct to even greater scrutiny
than otherwise, given what might be perceived as the potential
for conflicts of interest. Perhaps most importantly, if the
Receiver proposes to transfer any of the Utility s assets to the
city, the terms of the transaction must be arm's length and, of
course, approved by the court. These relationships and dutles
will become even more complex if the City is also appointed as
raceiver for the equity interest in the real property that the
Utility leases, as DER has requested.

I. ASSUMING CONTROL AND MARSHALING ASSETS

A recelver's initial steps usually aim to gain full control
over the company's properties and operations and to marshal
its assets. Typical examples follow. The Receiver has
presumably already accomplished much of this.

A. i aci or Management

A receiver for a corporation takes the place of the
company's board of directors and executive officers.
Even if the Receiver has authority over the water and
sewer systems only, such persons should be removed from
any power or influence over these operations of the
Utility. Any former employees who are retained should
be subject to clear lines of authority reporting to the
Recelver and its designees.

" B. i ossession o ical cilities

The Receiver should assert dominion and control over
all facilities of the Utility. This includes control
over access, such as changing locks and combinations,
and arrangements for security of the premises. The
same applies to equipment, machinery, and vehicles, as
well as access to any computerized data and systems.
cash, checks, and other valuables should be inventoried
and safequarded. These are normal precautions against
loss, injury, or unauthorized access.

C. ou d o n es

The Utility presumably has some funds in banks and may
have other investments held by depositories or brokers.
The Receiver should notify all parties holding accounts
or other investments of its appointment, and new
signature cards or the like should be executed
promptly. In short, all funds and other assets should
be readily available to the Receiver and no one else.



ITI.

It is prudent for the Receiver to give formal notice of
its appointment to former principals of the Utility
(directors and officers) and its professional advisors
(attorneys, accountants, and here perhaps engineers as
well). Notices to principals should demand immediate
delivery of all property or assets of the Utility that
are in or come into possession of any such persons.
Notices to advisors should demand delivery of or access
to all files relating to the Utility and make clear
that these persons have no further authority to
represent or perform work for the Utility except as may
be requested by the Receiver. ‘

ve o Sse

Another initial step commonly undertaken is preparation

of a comprehensive inventory of all assets and property
of the receivership estate. This ties in to

preparation of a financial statement, discussed below.
Emploves Relations

The Receiver needs to retain and compensate employees,
and employees of the Utility will want reliable
information about the security of their jobs. To the
extent that the Receiver uses City employees, these are
recoverable expenses. Employee benefits, insurance,
severance, and vacations are common issues of concern.

ROUTINE OPERATIONS AND MANAGEMENT

The Receiver must conduct and supervise the business
operations of the Utility, including most urgently providing
safe and reliable services to its customers. This is likely
to consume the bulk of -the Receiver's attention and the
Utility's resources. With the notable exception of
environmental compliance, these activities should involve
the least amount of legal work.

A.

Furnishi Utili Services

Water and sewer services must be furnished to the
Utility's residential customers. Assuming the system
is basically operational, this presumably mainly
involves operating and monitoring equipment and
facilities that are in place. Even so, safety issues
may be a concern, and repair and maintenance could
require substantial expenditures. Other issues would
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arise if a significant number of customers were seeking
to be added to or removed from the system, or if water
supplies were to become restricted or contaminated.

Collecti

The Receiver should follow systematic billing and
collection procedures, particularly in light of what
appears to be the limited cash flow of the Utility and
the demands on .its revenues. Plainly, a basic duty of
any receiver is to obtain payment of all money owed or
coming to be owed to the estate.

ayme ense

X 4
Incurring and paying expenses give rise to more complex

-issues. Expenses must be divided between (a) those

incurred and unpaid before the date on which the
Receiver's appointment became effective and (b) those
incurred or authorized thereafter by the Receiver on
behalf of the Utility. Although the receivership does
not, at least at this stage, involve a composition or
compromise of the Utility's debts, I believe that the
Receiver has a legitimate basis to defer paying pre-
appointment expenses that, in its reasoned judgment, do
not confer a continuing benefit or value on the estate.
(Payments due under the Utility's lease are discussed
separately below.) For other reasons, the City needs
to document carefully all expenses that it is incurring
or advancing on behalf of the Utility, as these are so-
called administrative expenses entitled to priority.
All this is likely to require submissions to and
approval by the court. All creditors should be reminded
repeatedly that the Receiver will pay debts of the
Utility only from the Utility's assets and that the

.City as a municipality has no liability for such debts.

For example, I believe that there is correspondence
from the holders of one of the mortgages on the
property seeking payment of the mortage debt from the
City. All such inquiries and demands should be
emphatically and unambiguously rejected.

{efe] ee

The foregoing subsections imply that the Receiver needs
to maintain accurate and detailed records. This
includes not only accounting and financial records but
also records of the Receiver's decisions and activities
respecting the operation of the Utility systems. The
potential for continuing litigation respecting the
Receiver's conduct should not be forgotten.
Documenting efforts to comply with environmental

5
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regulations and orders and improvements in performance
is an immediate priority.

Funding Cash Shortfalls

The Utility's apparently limited revenues and its need
to expend potentially substantial sums on operations,
maintenance, and environmental compliance suggest that
it may encounter a cash shortfall. The City may be
willing to advance funds to the Receiver in reliance on
the priority that should be accorded to such debts and
in expectation of recovering advances upon ultimate
disposition of the Utility's property (see Order B
(vi)). Nevertheless, it must be remembered that such
advances are presently unsecured, and the City is not
assured of full recovery, much less interest on its

-advances, especially taking into account the cost of

personnel time. One possible sclution is for the City

'to take a security interest in the Utility's properties

to secure its advances. If this is desired, the court
should be asked to approve the Receiver's borrowing and
pledge of the Utility's assets and the terms of
repayment.

IITI. NON-OPERATIONAL ISSUES

This section collects a miscellany of important legal issues
that are not so closely related to day-to-day operation of
the Utility. Several other issues that look to the lcng-
term or final disposition of the Utility are treated in a
following section.

A.

Challenge to Receiver's Appgintment

We are advised that the Utility or its owner has
challenged the Receiver's appointment by appealing the
Order. In the absence of further information,
expanding on this point is guesswork, but thought
should be given to the issues that will be heard on
appeal. As appointment of a receiver is committed to
the discretion cf the trial court, a reviewing court
should give some deference to the lower court's
judgment, but questions of law are of course subject to
de novo review. We should also ascertain what
evidentiary recerd is available to support the factual
findings set forth in the Order.

Capital Improvements

One would hope that the Receiver will not be faced with
deciding whether capital improvements should be made to
the Utility's facilities, if only to assured continued

6



adequate services pending a permanent solution. The
poor environmental record of the Utility under private
management suggests that some expendltures may be
necessary to bring the systems into compliance,
particularly as to waste treatment and disposal.
Financing might then be a formidable difficulty. I
would recommend that the Receiver seek prior court
approval of any significant capital expenditure.

vironmental fompliance

The order is fairly detailed regarding the Receiver's
duties to try to improve the Utility's compliance with
DER regulations and prior court orders. Even so, there
is some ambigquity about the schedule that the court
expects the Receiver to achieve. It seems reasonable
to expect that the court will grant the Receiver some
leeway in view of the serious deficiencies it inherited
and the improvements it is making, especially if DER
reports that it is basically satisfied with progress
being made if not all results so far achieved. Prior
management will probably continue to press this issue
through such devices as its present "motion to compel.™
Recall also that the Order directs the Receiver to file
a proposed compliance schedule with the court by on or
about June 30, 1991 (Order ¢B(vii)).

Lease

The Utility leases the land that it occupies under a
forty year lease from a trustee for the owner, with
rent of at least $1,800 per month. Although some
guestion has been ralsed whether the lease might be
subject to attack, taken on its face the instrument is
probably valid and enforceable. If the Utility has any
defenses to payment of rent or other rights or remedies
of the lessor, the Receiver should certainly
investigaté and assert them. However, the mere fact
that the lessor or beneficiary is an affiliate will not
suffice, and' the Utlllty s continued possession and use
of the property gives the lessor an easy argument that
it is entitled to the agreed-upon rent or at least fair
value. Further, an initial reading of the lease
indicates that its terms may create other difficulties
for the Receiver, such as the lessor's right to enter
and reclaim the property. Because the Utility has at
least potential claims against the lessor or his
beneficiary, and because of a natural reluctance tc put
money into the hands of prior management, the court
might be willing to consider approving payment of rent
into escrow or into the court's registry or even
temporary suspension or abatement of rents due. I
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would accord this matter a.high priority, especially in
light of the demand letter from the beneficiary's
counsel, which should be answered promptly. If the
City is appointed as receiver for the beneficiary's
interest in the land, this issue becomes even more

complex and pressing and the court's guidance all the
more important.

Mortgages

The land is subject to at least two mortgages. There
has been some mention that the Receiver could somehow
become liable for payments on the nates that these
mortgages secure. This seems plainly mistaken. In
fact, if there is any evidence that the Utility has
previously made mortgage payments on land that it
merely leases, the Receiver should consider whether it
can recover such payments either from the party now
liable on the notes (evidently the beneficial owner of
the land) or from the mortgagees. At least one set of
mortgagees has threatened to foreclose. While this
warrants careful consideration, it is not immediately
clear that foreclosure would be adverse to the
Receiver's interests or rights or that the Receiver -
would have standing to object. Similarly, it is far
from obvious that either the City or the Receiver -
should bid at any sale of the underlying realty that is
conducted pursuant either to a foreclosure judgment or
DER's creditor's bill.

Financial Condition

Although not directed to do so in the Order, I believe
that the Receiver should take steps to ascertain the
Utility's financial condition and to prepare financial
statements as of a date as close as practlcable to its
appointment. Perhaps accountants or auditors cn the
City's staff could assist in this project, which I
understand is already underway. Information about the
Utility's finances are essential to the PSC rate
filing, to creditors.of the Utility, and to the
Receiver's recommendation of a long-term plan for
servicing the Utility's customers.

PSC Actions

We are assisting the Utility in preparing a filing for
an increase in rates based on cost indices, and we have
reason to expect expeditious processing of the filing
once made. This should lead to an increase in revenues
when implemented. Separately, the PSC has noticed its
intention to cancel or revoke the certificates that had

8
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been issued to the Utility's owner. The time for
filing an objection to this action has not yet expired.
If an objection is filed, the City should formally
intervene in the proceeding. Although unlikely, an
objection might require an evidentiary hearing before
the PSC, from which an appeal might be taken. While
cancellaticn of the certificates might prevent the .
owner from regaining operational control of the Utility
systems, it will not extinguish his equity interest or
impair the lease.

Litigation

The Receiver should ascertain whether the Utility is a
party to any litigation other than the proceedings that
led to appointment of the Receiver and DER's pending
creditor's bill. If so, and assuming that the Receiver
represents the corporation, the Receiver should seek to
be substituted for the Utility as a party and assume
the conduct of such litigation on behalf of the
Utility. Similarly, if the Receiver becomes aware of a
basis for asserting claims against anyone else in the
name of the Utility, it should evaluate the claim and
likelihood of recovery or other relief, just as does
any other potential litigant.

-

aims i ide nsurers

A receiver for a corporation often considers whether it
has a basis for seeking to recover losses incurred by
the corporation from insiders or insurers or both.
Particularly in the context of failed financial
institutions,, receivers have frequently sued former
directors and- officers for negligent or reckless
mismanagement, fraud, waste, or intentional conduct
amounting to misappropriation of corporate property or
opportunities. While we have far tco few facts at hand
to know whether any such claims could be sustained
here, the record of repeated failure to comply with DER
rules, court orders, and settlement agreements suggests
that the possibility of such claims deserves serious
study. At a minimum, any such claims might be a basis
for proposing to pay rent due under the lease to a
neutral stakeholder, but the potential for affirmative
recoveries should not be overlooked. Similarly, it is
possible that insurers of the Utility or its management
could be liable for losses incurred either through
insider misconduct, environmental liability, or
property damage. All insurance policies and bonds cf
the Utility should be reviewed with this in mind to
make sure that no claim is lost merely through failure
to give proper notice. Failure to pursue potential



Iv.

claims of this or any other sort could subject the
Receiver to criticism by creditors of the Utility whose
claims may otherwise go unsatisfied.

LONG-TERM ISSUES

This final section covers three subjects that look toward
the eventual termination of the receivership. Although that
is unlikely to occur in the near future, some steps should
be taken now in anticipation of it. How long the
receivership should continue will depend mainly on (a) when
a plan for retaining or disposing of the Utility's assets
can be implemented, (b) whether the Receiver is responsible
for all corporate affairs and assets or only those of the
water and sewer systems, and (c) whether the owner or cother
creditors or claimants persist in litigating issues.

A, The Creditor Claims Process

As noted, the receivership is not now a liquidation,
nor does it encompass a comprehensive settlement or
discharge of the Utility's debts. Moreover, the Ordex:
expressly acknowledges that the receiver's appeointment
does not stay "execution or similar process" against -

3 any of the property in receivership, although any
"disposition" of such property is subject to judicial
and possibly regulatory approval (fE). Nevertheless, I
believe that it is appropriate and important for the
Receiver to make efforts to identify and quantify all
claims against the Utility that are held or asserted by
creditors, stockholders, or others. To this end, we
have recommended that the Receiver mail and publish a
notice soliciting submission of documented claims.

Part of this process is determining which claims, in
what amounts, may be secured or otherwise entitled to
priority. Information on claims is essential to
preparation of financial statements and the other
issues addressed in the following subsections. Also,
it is only fair to alert creditors and claimants of the
Utility's potential insolvency.

B. Recommendation for Ultimate Disposition

The Order expressly contemplates (§A) that the court
and any appropriate regqulatory agencies will ultimately
have to approve a "permanent transfer of ownership of
the utility system," either by returning control tec its
present equity owner or by transfer to a new owner.
Further, the Order directs the Receiver to file a
schedule or plan within %0 days "for bringing the
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systems into compliance" with the January 11, 1991
final judgment requiring remedial environmental
measures "and/or providing service. . .through tying
the residents into another/other utility facility(ies)"
(§B(vii)). The Receiver's proposal probably need not
be limited even to these alternatives. What the court
seems to desire is a recommendation for a permanent or
long~term sclution that promises to deliver adequate
water and sewer services to the Utility's customers for
the foreseeable future. We have been told that the
Receiver is already working on such a proposal.
Although the major criteria of an acceptable plan are
likely to reflect financial practicalities above all,
this by itself will create legal issues because the
interests of customers will be adverse to those of
creditors and equity holders and because the costs of
bringing the systems into full compliance with DER
requirements may be prohibitive so long as the Utility
operates as an independent company. Other issues of
fair dealing will arise if the City proposes to acguire
or absorb the systems, especially if as a consequence a
substantial part of the Utility's facilities are
abandoned and its investments therein effectively
written off. .

Possible Bankruptecy Filing -

our initial research indicates that nothing prevents a
privately owned utility from becoming a debtor under
the federal Bankruptcy Code, for purposes of either
reorganization or liquidation. A federal bankruptcy
proceeding may be preferable to a state court equity
receivership as a means of reordering the Utility's
affairs and debts and disposing of its properties. I
believe that the Receiver should consider whether to
submit such a recommendation to the court. This again
raises the question of whether the Receiver has
authority to act on behalf of the entire corporation or
only certain of its properties. In the latter case,
nothing would appear to prevent the Utility's present
board of directors from authorizing, at any time in its
discretion, the filing of a voluntary petition despite
the state court proceeding. Regardless of who is
empowered to act on behalf of the corporation, any
creditor of the utility (including the lessor) that
does not receive payment when and as due may be able to
initiate an inveluntary proceeding. These issues are
potentially dispositive and should be examined more
thoroughly at an early opportunity.
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IN THE CIRCUIT COURT OF THE
NINTH JUDRICIAL CIRCUIT, IN AND
FOR OSCECLA COQUNTY, FLORIDA.

STATE OF FLORIDA, DEPARTMENT
OF ENVIRONMENTAL REGULATION,

Plaintiff,

vs. CASE NO. 89-1764-CI

KINGS POINT UTILITY, INC.,

WALTER LEE MEDLIN and WILLIAM .
R. WRIGHT, as Trustee, ' RECEIVED BY
‘ ' 1958
Defendantsg, OeC 21
CITY MANAGERS OFFICE

Vs .

ASH CHEMICAL, INC.,
Intervanor,

vs.

3

CITY QF KISSIMMEE,

Receiver.

v&.—vwv‘-vvvvvvv\auvvvvwv\‘vv\a

FIN NT

This matter having come before the Court on Intervenor, Ash
Chemical, Inc.’'s Motion for Entry of Finmal Judgment after this
Court's Final Judgment dated February 20, 1997 was reversed by
the Fifth District'Coﬁrt of Appeal, and the Court having heard
argument of counsel for »Ash Chemical, Inc., and the City of
Kigsimmee, and being otherwise advised in the premises the Motion
for Entry of Final Judgment is hereby granted.

'IT IS HEREBY ADJUDGED that the Affirmative Defenses asgserted
by Receiver are denied.

IT IS HEREBY FURTHER ADJUDGED that Intervenor, Ash Chemical,

Inc., whose address is 1403 Grandview Boulevard, Kissimmee,



Florida 34744 recover against City of Kissimmee, Receiver of the
Kings Point Water and Sewer System bthe sum of $199,151 which
repregents rent due through August 1, 1996, plus prejudgment
interest of $68,481 -for which let executlion issue. The Court
reservas jurisdiction te award rent due since August 1, 1996, and
the amount of attorneys fees.

ORDERED at Osceola County, Florida on’ December zé , 19398,

Js/ Ted Coleman

TED COLEMAN
Circuit Judge

KCopies Lo: ' -

Martin §. Friedman, Esquire
Don Smallwood, Esguire

king\L4



IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR OSCEOLA COUNTY, STATE OF FLORIDA
CIVIL DIVISION

STATE OF FLORIDA DEPT. OF
ENVIRONMENTAL REGULATION,

Plaintiff,

vs. ) Case No. CI 89-1764

KINGS POINT UTILITY, INC., WALTER
LEE MEDLIN, and WILLIAM R. WRIGHT,
as Trustee, et al.,

Defendants.
/

ORDER GRANTING MOTION FOR RECEIVER TO
INCREASE WATER AND SEWER RATES

THIS CAUSE coming on to be heard upon Intervenors’s, "Morion for Order for Receive.r
to Increase Water and Sewer Rates”, and the court being advised in the premises, )

{T IS ADJUDGED that:

{. The Motion for Order for Receiver to Increase Water'and Sewer Rates is granted.

2 . The Receiver, CITY OF KISSIMMEE shall immediately_, (after public hearing, if
necessary). increase the water and sewer rates for the customers served by the receiver in this
action to completely recover the sum of, $270,000.00, which includes the principal judgment
amount of $267,632.00, plus sonlae of the accrued interest, rendered in this action on December
18. 1998, for back rent due in favor of the intervenor, Ash Chemical, Inc., and for future rent.

3. The Receiver shall amortize the Final Judgment, entered _in this action on December

18. 1998, over a 60 month period which is an approximate monthly amount of $5,654.21, and

designate an additional monthly sum of $1,526.00, which represents the amount of the on-going



rental obligation of $1,800.00 monthly rent, plus the applicable 7% sales tax.

4. Monthly collection of these additional sums shall begin the next billing cycle after
entry of this order and continue untif further order of this Court. The sums collected from the
customers shall be accountable by the Receiver for this purpose and all sums collected shall be
held by the Receiver until such time as this Court orders the funds released to the [ntervenor,
Ash Chemical, Inc., in partial payment of the judgment or makes some other determination.

5. In the event the collection of the sums noted above, exceed those which the City of
Kissimmee believes to be legally permitted to be collected by a;;plicable Florida law, the City
of Kissimmee, as Receiver, shall collect only those sums which the City of Kissimmee believes
do not exceed the maximum permitted by law and notify this Court of its intentions to only
collect those sums which it believes do not exceed applicable Florida law. Any party may
submit this issue to the Court for further proceedings. | -

6. Execution, levy, garnishment and other forms of process for the collection of the
Final Judgment in this action are stayed, pending the resolution of the appeal currently before
the Fifth Circuit Court of Appeals in this action.

7. The Court continues to retain jurisdiction to determine, if applicable, an award of
attorney fees and costs in this action. ‘ -

. /
/
ORDERED at Kissimmee, Osceola County, Florida on the =77 day of L.

CIRCUIT JUDGE



CERTIFICATE OF SERVICE

[ HEREBY CERTIFY that a true copy of the foregoing has been furnished by U.S. Mail
to MARTIN S. FRIEDMAN, ESQUIRE, P.O. Box 1567, Tallahassee, FL 32302-1567; JACK
CHISOLM, ESQUIRE, Twin Towers Office Building, 2600 Blair Stone Road, Tallahassee, FL
32399-2400, DONALD T. SMALLWOOD, ESQUIRE, P.O. Box 421608, Kissimmee 34741-
1608: KATHERINE E. GIDDINGS, ESQUIRE, Katz, Kutter, Haigler, Alderman, Bryant &
Yon, P. A., P. O. Box 1877, Tallahassee, Florida, 32302-1877, RONALD M. HAND,
ESQ(}I’R}-}D 919 West Emmett Street, Kissimmee, FL 34741, this _ [, day of
St~ 1999.
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er, Daytona Beach for Appellant.

Robert A Butterworth Attorney Gener-
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PER CURIAM

AFFIRMED, See. Qu'mce v. State 477
So.2d 535 (Fla.1985) cert. denied, 475 U.S.
1182, 106 S.Ct.- 1662 9o LEdzd 204
(1986). : : :

W. SI-IARP GRIFFIN and ST L
THOMPSON JJ concur A

CITY OF KISSIMMEE Appellant,

N A D ST -ZUT SN PO SR

DEPARTMENT QF EN'V'IRON- _
MENTAL REGULATION- < ]
et al.”Appellees.” -~~~ KRN

No 5D99—1504

Dlstnct Court of- Appeal of Florida,
A F]ﬂh Dlstnct.

Ma.rch 24 2000.

.Alletgea‘successor owner-lessor of real
property -brought action ‘against city-sue-
cessor lessee, seeking eviction and unpaid
rent on land which cxty, as recerver, oeeu-
pied and used to “operate waste water
treatment plant. The Cirenit Court, Osceo-
la County, Ted P. Coleman, J., denied rent
to lessor and lessor appealed. The Distriet
Court of Appeal, 706 So2d 362, reversed
and remanded. On remand, the trial court
granted lessor’s request for past rent with
interest and the city appealed. The District
Court of Appeat affirmed. Lessor themr

[T

filed motlon for order for c1ty to increase
water and sewer rates  §0-as- to recover
monies’due for past rent and!to cover rent
due'tinder lease. Thé Cireuit Coort, Osceo-
la County, John H. Adams, J, ruled in
favor of lessor and entered order for city
to increase water and sewer rates for city’s
customers to. cover past rent and interest
of $270,000. City appealed.:The District
Court of Appeal, Hﬂl M, Assoclate Judge,
held that trial - court dld not ‘abuse its
discretion in ordermg city to increase wa-
tey and sewer rates of utility so as to
recover money due for rent, in order, to
protect customers semced by utnhty
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CITY OF.KISSIMMEE ,v..DEPT.- OF; ENVIRON. REG. Fla. 771

_ Clte as 153 So.2d 770 (Fla.App. 5 Dist. 2000)
was .court-appointed. receiver . for .utility, .. servicing:a subdivision in Osceola Coun-,
since statute specifically stated that it ap--  .ty,-Florida.-. As receiver, the..City was
plied to municipally owned sewer and wa- required, .among . other .. things, - to
ter utilities ‘and city did not own utlhty .“charge, collect .and receive the. pay-

wments and any other monies -arising
from the operation ‘of the Kings Point
_.Water-and Sewer Systems-and.expend
_ S ang e e -those menies as.necessary for the opera-

City was exempt from rate regulation tion, management and control of the sys—

; ‘ ot N - The City was appomted recéiver of the
city was eourt-appointed.receiver, in light - utility in " Aprit, 1991, after the -latter
euc , : faﬂed‘m“m&e& 3 number of violations
any systenrovrned, operated,r managed,' Of  “as determined by -the Department' of
controlled by. government-: authorities. . Enﬁronmental Re gillzitnon . ngs Pomt'
was ' leasmg ‘the“Teat property upon
which’ it had been operatmg‘ the pnvate
' Donald T, Sma.llwood KJSSlmmee a.nd “utility. ' The lease of the utility property’
Katherine E.. Giddings and Silvia Morell “called for Kings- Pomt t0-pay $1,800 per
AIdennanr of Katz,, Kutte.r ngler, Alder-' mont;h to the lessor At the tnne the’
man, Bryant & Yon,.PA,,’Ia.llahassee for, {City’s reteivership ‘was  nstituted, ‘the’

Appe]lant‘,_, T T "% ‘title holder of record of the realty upon

* Martin:S. Fnedman oﬂRose, Sundstrom
& Bentley, LLP, Tallahassee, for Appellee;:
Ash Chemical, Ine: i 2yt o bweriane oo

by the ‘trial court dn‘ectmg the Clty of Pomt

Chermcal Inc ("Ash Chermcal”)

background of which was set forth in the  all past duerent.

.~ which the umhty was being operated by -
- Kings- Pomf was one. Wﬂham R. anht,
m'ustee Subsequent to the appomtment
) of the Clty as’ recexver ‘in April, ; a "deed
No- Appeara.nce for Appellee Depart- “was recorded on May 24 1991, purport-

ment of Environmental Regulation:” ™ " edly transferring tile fo the real proper-
R TR ) ’ “ty ﬁ:om . Wright | to Ash Chemlcal The
HILL M. Associate Judge. T . deed was dated in_ 1988 "but referred to

* This is an appea.l of a ﬁnal order entered: the 1990 Iease from anht to ngs

Kissimmee (“City”), a5 Receiver of Kings' In’ 1995 ‘Ash Chermcal as the alIeged
Point Utdlity, “Inc. (“Uhhty”) to_increase successor owner . (and . lessor) of  the.
water and sewer ‘rates in order to cover property,. ‘moved to intervene in the re-
monthly rental expenses (current and past ceivership . . action. ‘. Ash . Chemical
due) under a’lease agreement Wlth Ash'  claimed that the property was leased to
-Kings Point Utility in 1990. and that the
“The facts of this case are we]l known to City of Kissimmee, as the successor “les-
this court since these partJes have been . see of the property by dint of the receiv-
before tlﬁs court on two other occasmns- Ershlp, had failed to make rental pay-
We affirm the trial court’s order based on  ments due since August 1,:1991.
the pecuhar facts of thxs case, 2 concise- Che_rmcal sought eviction of the C;ty and

Ash

- first appeal Ash Chemical, Inc. v. Dept of Environ-
Ash---Chemical [brought an acmon] mental Regulation, 706 So.2d 362, 363
agmnst the City of Kissimmee, seeldng (Fla. 5th DCA 1998). . A: hearing was held
. eviction and unpaid rent on premises on the matter, following which the. trial
which the City, as receiver, has occupied. court denied rent to Ash Chemical, con-
and .used to operate a private utility cluding that the subject lease was a sham




T2 Fla-
and that the lease and deed purporting to .
-transfer title to Ash Chemical were proba-
bly executed for.the purpose of committing
a fraud upon the court.' 'Ash Chemical
appealed and this court held that because
fraud was ‘not pled by:the City as-an
affirmative .defense, the trial court's final
judgment based upon the.City's claim of
fraud violated Ash Chemical’s right to due
process. Id. at 363-64. This court further
remanded with instructions to reconsider
the .claim of Ash Chemical in regard to
back rent based upon the record ev1dence
adduced at the hearmg' Id at 364 On
remand, after a.review: of. the ,ewdence
. adduced at that earher. hearmg, the. trial
court found that. the Cxty failéd to prove its
a.fﬁmatrve defenses of laches and _waiver,
and granted. Ash Chenucal’s request for
past rent w1th mterest. “The Clty,'then
appealed Ash. Chenuca.l’s Judgment . for
past rent w1th mterest, and this court af-
ﬁrmed the trial ,court’s:. Judgment and
award of damages for Ask Chermcal City
of memmee . Ash C}mmctu; Inc.. (Fla.
5th DCA 1999) " Ash’ Chermcal then filed a
“Motion for, Order for Recewer 1o Increase
Water “and Sewer ‘Rates” ’m the lower
court. The substancs of this motlon was a
plea for an order darectmg the Clty to
increase the water and sewer rates for the
Utility so as to recover the monies ‘due for
past rent and to cover on-going _monthly
rent-due under the lease. The trial court
heard arguments of counsel but heard- no
ewdence regardmg whether the ‘then-cur-
rént rate strueture’ was fair and equitable.
The trial court ruled in favor of Ash Chem-
ieal and entered an order Whlch reads in
part: L. -
"2, The"Receiver ‘CITY: OF KISSIM-
" MEE --shalt -immediately, . (after public
" hearing, if necessary), increase thé wa-
ter and sewer rates for the customers
served by the receiver in this action to
completely cover the sum of $270,000
which- includes the principat judgment
amount of $267,632.00 plus some of the
accrued interest. . .

This appeal ensued. The central issue on
appeal is whether the trial court erred in

Z.ie 753 SOUTHERN REPORTER 2d SERIES

Tl g At A

ordermg the City, as Receiver, to raise the
water and sewer rates of the Utﬂlty e

[1—3] The Clty contends that the mal
court was without Junsdlchon to set utility
rates, citing to decisions which generally
refer to the setting of rates under Chapter
180 as a legislative function. . E.g.,-Mokme
v. City of Cocoa, 328 So.2d 422 (F1a.1976).
The City admits, however, that there are
no _reparted opinions. discussing the issue
of setting utility rates under the peculiar
type of facts found in thls case—where a
utility is - placed _into recexvershlp As
court-appointed -Receiver, the Clty._ls-_ re-
quired to operate, manage and control the’
Utility for the benefit_of the customers
serviced. This loglcally includes paying its
lessor any rents due” and owmg; under the,
lease to prevent possible ev1ct10n ‘of the
Uﬁ.hty for - non—pay'ment “of rent, thereby
puttmg ‘customers “in- Jeopardy Tﬁe C’ Tty
has not fulfilled its duty as Receiver as it
has yet to pay the operational éxpense of
rent..- Since the City has failed to. protect:
the interest of the customers.serviced, we.
find, the ftrial court was within its disere-
tion in talnng action at the request of Ash
Chemical to insure that the operatlonal
expense of rent would be -subsequently
accounted for. - Itls well estabhshed that
the court Which” appomts a receiver may
issue ‘orders as are necessary and proper
for the property ‘and interests of those
concerned Hood v. OCkZawaha Valley R.
Co., 8 Fla. 659, 84 So 97 (1920); Puma
Enterprises Cm-p v. Vitale, 566 So.2d 1343
(Fla. 3d DCA 19?0). ‘Moreover, where an
operating receivership in which the public
has an interest is authorized, the expenses
of operation take priority. 44 Fla. Jur2d,
Recefvers § 76." See also, Kwickerbocker
Trust Co. v. Green Bay Phosphate Co., 62
Fla, 519, 56 So. 699, 70102 (1911). -

.,
-

{4,51 Notwithstanding, the - City as-
serts that the provisions of Chapter 180,
Florida Statutes (1999) which govern mu-
nicipal public works apply and that rates
must be set pursuant to subsection
180.191(1). - . However, subsection
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180.191(1) is not applicable in this case, as
subsection (3) of section 180.191 spec1ﬁcal—
ly provides. that,“{t]his-section* shall apply
to municipally owned water and sewer util-
ities....” The City is not the owner of
the Utdlify: "it'is the’ court-appointed ‘re-
ceiver. Similarly, the- City is exempt from
rate regulation by:the Public, Service Com-
mission under Chapter 367 Flonda Stat-
utes - (1999),% by vu'tue ~of + dibséction
367.022(2), which exempts Systems owned,

operated, managed, or controlled by gov-
ernment authorities.. ”.”’

In sum, we find the trial court did not
abuse its discretion in orderxng ‘the Clty to
increase the-water ‘and Jewer rates’of thé’
Utdlity ‘s *as’ Ceg recover-money™ due“’for
rent, especially” m—hght of the'fact’ that" f.hev
order ‘of ‘the tnal court gavé’ "the” Clt:y an-
opportumty to have a pubhc Heanng on-

=i

the xssue tor determmé ‘the™ proper rate
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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR OSCEOLA COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, DEPARTMENT
OF ENVIRONMENTAL REGULATION,
Plaintiff,
VS. : Case No. CI 89-1764

KING'S POINT UTILITY, INC.,
WALTER LEE MEDLIN and /

~ WILLIAM R. WRIGHT, as Trustee,

Defendants.
VS.
ASH CHEMICAL, INC.
Intervenor, -

CITY OF KISSIMMEE, as
Receiver,

Defendant.

FINAL JUDGMENT

THIS CAUSE having come lyefore the Court on Intervenor, ASH CHEMICAL, INC.’s
Amended Motion to Determine Rent Due from August 1, 1996 through December 31, 1999 and
Demand for Payment and the Coﬁ_rt having considered the evidence presented and the argument
of counsel, and being otherwise advised in the premises, the Motion is hereby granted.

IT1S HEREBY ORDERED AND ADJUDGED, that Intervenor, ASH CHEMICAL, INC.
whose address is: 1403 Grandview Boulevard, Kissimmee, Florida 34744, shall recover against

the CITY OF KISSIMMEE, Receiver of King’s Point Utility, Inc. the additional sum of



$154,080.00, which represents rent due from September -1, 1996 through December 31, 1999,
plus prejudgment interest of $43,174.00 through January 31, 2001, for a total of $197,254.00,
for which let execution issue. |

2. The Court retains jurisc!iiction to determine and award the amount of attorney fees and

costs. ) ,CL

g
DONE AND ORDERED at Kissimmee, Osceola County, Florida on this the j ) day .

of January, 2001. ’

[s] JOHN H. KORMS, =

Circuit Judge

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent via U.
S. Mail, postage prepaid to: MARTIN S. FRIEDMAN, Esquire, Rose, Sundstrum & Bentley,
2548 Blairstone Pines Drive, Tallahassee, Florida 32301; JAMES M. SPOONHOUR, ESQUIRE,
Lowndes, Drosdick, Doster, Kantor & Reed, P. A.; KATHELYN JACQUES-ADAMS, Esquire,
3900 Commonwealth Boulevard, MS35, Tallahassee, FL 32399-3000; KATHERINE E.
GIDDINGS, Esquire, Katz. Kutter, Haigler, et al, P. O. Box 1877, Tallahassee, Florida 32303-
1877; DONALD T. SMALLWQOD, Esquire, 101 N. Church Street, Kissimmee, Florida 34741;
RONALD M. HAND, ESQUIRE, 921 W. Emmett Street, Kissimmee, Florida 34741 on this the

<3/ day of January, 2001.

| - 5/ A it
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IN THE CIRCUIT COURT OF THE NINTH JUDICIAL CIRCUIT
IN AND FOR OSCEOLA COUNTY, STATE OF FLORIDA

STATE OF FLORIDA, DEPARTMENT EE@E'UE“

OF ENVIRONMENTAL REGULATION, |
JUL 02 2001

) Rose Sundstrom g, Bentley, L Lp
vs. Case No. CI 89-1764

Plaintiff,

KING’S POINT UTILITY, INC.,

WALTER LEE MEDLIN and

WILLIAM R. WRIGHT, as Trustee,
Defendants.

VS,

ASH CHEMICAL, INC.

Intervenor, ' ) ' e s B

CITY OF KISSIMMEE, as
Receiver,

Defendant.

FINAL JUDGMENT FOR ATTORNEY FEES AND COSTS
THIS CAUSE having come before the Court on Intervenor, ASH CHEMICAL, INC.’s
Amended Motion to Assess Attorney Fees and the Court having considered the evidence presented
and the argument of counsel, and?being otherwise advised in the premises, the Motion is hereby
granted.
IT IS HEREBY ORDERE.D AND ADJUDGED, as follows:

1. The court finds that the sum of $_§72 » Fos. £ asreasonable attorney’s fees

and costs for the work performed on behalf of the Intervenor, ASH CHEMICAL,, INC.’s counsel



in this action.
& 4A
2. The City of Kissimmee, as Receiver, is hereby ordered to premptly pay from funds held
by the Receiver on behalf of defendant, KING’S POINT UTILITY, INC., directly to Intervenor’s

counsel, without resort to the Registry of this Court, the sum of $£;7 Fo/ 5 as

reasonable attorney fees and costs in this action.

DONE AND ORDERED at Kissimmee, Osceola County, Florida on this the _2 / ,%r

of January, 2001. !
;///A/g‘“

Js] JGHN H. KDAWS, SR

Circuit Judge

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been sent via U.
S. Mail, postage prepaid to: MARTIN S. FRIEDMAN, Esquire, Rose, Sundstrum & Bentley,
2548 Blairstone Pines Drive, Tallahassee, Florida 32301; JAMES M. SPOONHOUR, ESQUIRE,
Lowndes, Drosdick, Doster, Kantor & Reed, P. A., 215 N. Eola Drive, Orlando, Florida 32801;
KATHELYN JACQUES-ADAMS, Esquire, 3900 Commonwealth Boulevard, MS35, Tallahassee,
FL 32399-3000; KATHERINE E. GIDDINGS, Esquire, Katz. Kutter, Haigler, et al, P. O. Box
1877, Tallahassee, Florida 32303-1877; DONALD T. SMALLWQOD, Esquire, 101 N. Church
Street, Kissimmee, Florida 34741; RONALD M. HAND, ESQUIRE, 921 W. Emmett Street,
Kissimmee, Florida 34741 on this the 2/~ day of January, 2001.
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FOR OSCEOLA COUNTY, FLORIDA
CIVIL DIVISION
CASE NO. CI-89-1764
STATE OF FLORIDA, DEPARTMENT
OF ENVIRONMENTAL REGULATION,
PLAINTIFF,
rVS-
KINGS POINT UTILITY, INC.,
WALTER LEE MEDLIN AND WILLIAM

R. WRIGHT, AS TRUSTEE,

DEFENDANTS,

AND

ASH CHEMICAL, INC.,
DEFENDANT,

-VS-—

CITY OF KISSIMMEE,

RECEIVER.

TRANSCRIPT OF PROCEEDINGS HELD ON JUNE 28, 2001,
COMMENCING AT 1:57 P.M. IN THE OSCEOLA COUNTY
COURTHOQUSE, KISSIMMEE, FLORIDA, BEFORE THE HONORABLE
JOHN H. ADAMS, SR., CIRCUIT COURT JUDGE.

OSCEOLA COURT REPORTERS
316 NORTH JOHN YOUNG PARKWAY, SUITE 9
KISSIMMEE, FLORIDA 34741
(407)847-0330
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E P PEARANTCIES:

KATHERINE E. GIDDINGS, ESQ. OF: KATZ, KUTTER,

HAIGLER, ALDERMAN, BRYANT & YON, P.A., 106 EAST
COLLEGE AVENUE, SUITE 1800, TALLAHASSEE, FL

32301; ON BEHALF OF PLAINTIFF.

DONALD T. SMALLWOOD, ESQ., CITY ATTORNEY, 101 NORTH
CHURCH STREET, KISSIMMEE, FL 34741; CN BEHALF

OF PLAINTIFF.

JAMES M. SPOQNWNHOUR, ESQ. OF: LCWNDES, DROSDICK,

DOSTER, KANTOR & REED, P.A., POST OFFICE BOX
2809, ORLANDO, FL 32802; ON BEHALF OF DEFENDANT
£

KINGS POINT.

MARTIN S. FRIEDMAN, ESQ. OF: ROSE, SUNDSTROM &
BENTLEY, LLP, 2548 BLAIRSTONE PINES DRIVE,

TALLAHASSEE, FL 32301; ON BEHALF OF DEFENDANT

KINGS POINT.

RONALD M. HAND, ESQ. OF: HOEQUIST & HAND, 9195 EMMETT

STREET, KISSIMMEE, FL 34741; ON BEHALF COF
DEFENDANT ASH CHEMICAL.

TESTIMONY CF BERNARD MUSZYNSKI
DIRECT BY MR. HAND

TESTIMONY OF MARTIN FRIEDMAN
DIRECT BY MR. HAND

CROSS BY MS. GIDDINGS

CERTIFICATE OF REPORTER

CSCEOLA COURT REPORTERS
316 NORTH JOHN YOUNG PARKWAY, SUITE S
KISSIMMEE, FLORIDA 34741
(407)847-0330
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they're going to be a private utility, get
licensed, get rates approved. The problem with
the scenario suggested by Ms. Giddings is it's
got two parts. One 1s tell Kings Point get that
application in and get going. No problem there.
We'll agre; to that, Judge.

Problem two is her second suggestion is
that let's don't deal with the rates, let's let
the PSC set it. We've got to get through the
approval process, get recertified and then
;ubmit for rates. And that could be however
long it takes, a year, two years. In the '
meantime, we're letting the hole get bigger and
bigger and I don't think we should do that.

MR. SMALLWOOD: Judge, I will say this
right now: The City of Kissimmee, I can tell
you right now, 1s not -- we're not going to bhe
interested in buying this uvtility. It just
ain't going to happen. I can tell you this
right no;. The City Manager has already told me
because of the accusations, we -- there 1s no
way we're ever going to be interested in trying
to have anyone accuse us that-we did any
self-dealing at gll. And he ain't going to do
it.,

QSCEQLA COURT REPORTERS
316 NORTH JOHN YOUNG PARKWAY, SUITE 9

KISSIMMEE, FLORIDA 34741
(407)847-0330
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Well, Mr. Friedman laughs, but, you know,
they allude all accusations at us, and Mr.
Durbin has already said we're not going to do
that; we don't even want the appearance. So
we're not & viable alternative. But I'll tell
yvou what a viable alternative 1s that dces away
with all this debt and this increase is that
gentleman sitting right there that represents
Ash Chemical. Let that judgment creditor take
it. He's got the assets now. He's got a wviable

utility.

MR. SPOONHOUR: He'd have to be licensed by

-

the PSC.

MR. SMALLWOOD: No different than Kings
Point Utility. But my point being is you ain't
sitting there dealing with this big judgment.
And as the judge said before, Mr. Medlin who's
wearing one hat and Ash Chemical wearing the
other hat, those two guys ought‘to get together
and work out a deal and it sclves the taxpayers'
problems. It solves the residents' problems and
it solves these two, guote, corporation
problems, which I think was explicit today who's
running the show on both of them.

MB. SPOONHOQUR: Judge, one thing I might

OSCECLA COURT REPORTERS
316 NORTH JOHN YOUNG PARKWAY, SUITE 9

KISSIMMEE, FLORIDA 34741
(407)847-0330






