
. 

TAMPA OFFICE: 
400 NORTH TAMPA STREET %”E 2450 

p. 0. Box 3350 FL 33601-3350 
(813)220.0866 (813j221-1854FAX 

TAMPA. FLORIDA 336b2 

MCWHIRTER REEVES 
AlTORNEYS AT LAW 
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Blanca S. Bayo, Director 
Division of Records and Reporting 
Betty Easley Conference Center 
4075 Esplanade Way 
Tallahassee, Florida 32399-0870 

PLEASE REPLY TO 

TALIAHASSEE 

TALUH*SSEEOFPICE: 
117SOZTTXGADSDEN 

TALUH*SSPE, FLORIDA 32301 

22.5606 FAX 

September 7,2001 

Re: Docket No.: 960786-TL 

Dear Ms. Bayo: 

On behalf of NuVox Communications, Inc. (NuVox), enclosed for filing and 
distribution are the original and 15 copies of the following: 

c NuVox Communications, Inc.’s Response to Staff Memorandum 
Requesting that Testimony be Stricken. 

Please acknowledge receipt of the above on the extra copy of each and return the 
stamped copies to me. Thank you for your assistance. 

Sincerely, 

Vicki Gordon Kaufman 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Consideration of BellSouth 
Telecommunications, Inc.’s entry 
Into InterLATA services pursuant 
To Section 271 of the Federal 
Telecommunications Act of 1996. 

Docket No. 960786-TI, 

Filed: September 7,2001 

/ 

NuVox Communications, Inc.’s Response to Staff Memorandum 
Requesting that Testimony Be Stricken 

NuVox Communications, Inc. (NuVox) hereby files its response to the Staffs 

memorandum, dated August 31, 2001, that suggests that certain testimony filed by NuVox 

witness Willis in this case be stricken. NuVox believes that Mi.  Willis’ testimony goes directly 

to matters at issue in this case and should not be stricken. As grounds therefor, NuVox states: 

1. This is BellSouth Telecommunications, Inc.’s (BeIlSouth) second attempt to try to 

demonstrate to the Commission and the Federal Communications Commission (FCC) 

that it has complied with all 14 items in the Competitive Checklist of the Federal 

Telecommunications Act of 1996 (Act).’ The burden is upon BellSouth to demonstrate 

that it has fully complied with each Checklist item before it can be granted interLATA 

authority. BellSouth filed its direct case on May 3 1”. 

2.  On July 20*h, Intervenors filed their testimony in which they provided the Commission 

with information, which, in their view, demonstrates that BellSouth has failed to comply 

with one or more Checklist items. 

3. Subsequent to Intervenors’ filings, BellSouth filed a motion to strike certain testimony 

alleging that it fell within the purview of the third party test, which the Commission had 

Section 271(c ) (2)(B). 
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previously determined would be dealt with in a workshopkomment process rather than in 

an evidentiary hearing process. Intervenors disagreed with BellSouth’s allegations and 

filed a response to BellSouth’s motion that remains pending at this time. 

Subsequent to the filing of BellSouth’s motion to strike, Commission Staff instituted a 

conference call among the parties to discuss various matters pending in the docket. Staff 

informed the parties on that call of its view that there was certain testimony (of BellSouth 

and Intevernors) that should be stricken.2 Thereafter, Staff provided parties with a 

memorandum to Commissioner Deason detailing the testimony it recommended should 

be stricken. 

In its memorandum, Staff states that the testimony of NuVox witness Willis should be 

stricken3 because it pertains to “company-specific complaints that the Commission 

specifically stated in its Final Order on the prior hearing in this Docket was [sic] not 

appropriate for consideration and resolution in this pr~ceeding.”~ That is the sum total of 

Staffs rationale in attempting to strike all the testimony of a competitive ALEC that has 

marketplace information which the Commission should consider in this case. 

Staffs recommendation that Mr. Willis’ testimony be stricken is in error and should be 

disregarded for several reasons. First, Mr. Willis’ testimony relates directly to Checklist 

Item No. 1 (the provision of interconnection) and Checklist Item No. 2 

4. 

5. 

6 .  

2The testimony identified in Staffs memorandum apparently is in addition to that in BellSouth’s motion to strike, 
which Staff indicated it thought should be granted. 

Staff says that Mr. Willis’ testimony at page 3, line 1 through page 4, line 17 should be stricken. This is all Mr. 
Willis’ substantive testimony. 

Staff memo at 3. 4 
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7. (nondiscriminatory access to network elements at TELRIC-based prices). Mr. WiIlis 

demonstrates that while NuVox has an interconnection agreement with BellSouth, 

BellSouth refuses to charge the rates in that agreement, instead charging higher rates for 

interconnection trunks and facilities. Clearly, this puts NuVox at a competitive 

disadvantage and is in direct contravention of the Act. 

Second, Staff misconstrues the language from the prior 271 Order’ on which it seeks to 

rely and misunderstands the purpose of Mr. Willis’ testimony. In the prior 271 Order, the 

Commission said, “We caution the parties, however, that a Section 271 proceeding is not 

the appropriate forum to resolve disputes or complaints.”6 NuVox, through Mr. Willis, 

does not seek a resolution from this Commission in this proceeding of BellSouth’s faihre 

to charge the appropriate rates as they appear in the parties’ interconnection agreement.’ 

Rather, NuVox offers Mr. Willis’ testimony as evidence of BellSouth’s behavior in the 

marketplace and as proof of BellSouth’s failure to comply with various Checklist items; 

that is, of its failure to appropriately provide interconnection and its failure to charge 

TELRIC-based rates. 

Third, Staff objects to “company-specific” information being offered in this case. 

However, “company-specific” information is critical to this Commission’s consideration 

of how BellSouth interacts with its wholesale customers and what it does, in NUVOX’S 

view, to impede competition. NuVox (and other individual carriers) can only provide this 

Commission with infomation as to their own experience with BellSouth; they have 110 

8. 

9. 

Order No. PSC-97-1459-FOF-TL. 
Id, at 12, emphasis added. 6 

’ NuVox understands that any complaint about an interconnection agreement must be brought before the 
Conmission separately. 
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way to offer testimony as to what other competitors experience nor would it be 

appropriate for them to offer such information, even if even had access to it, To prohibit 

ALECs from providing this information to the Commission would hamstring ALECs in 

their effort to participate in t h i s  case and would be patently unfair. 

WHEREFORE, NuVox requests that the testimony of Mr. Willis remain in the 

record of this case. 

Vicki Gordon Kauhan 1 
McWhirter, Reeves, McGlothlin, Davidson, 
Decker, Kaufman, Arnold & Steen, P.A. 
117 South Gadsden Street 
Tallahassee, Florida 323 0 1 
(850) 222-2525 (telephone) 

vkaufman@mac-law.com 
(850) 222-5606 (fax) 

Henry C. Campen, Jr. 
Parker, Poe, Adams & Bernstein 
First Union Capital Center 
150 Fayetteville Street Mall, S-1400 
Post Office Box 389 
Raleigh, NC 27602 
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henry campen@parkerpoe.com 
(919) 834-4564 (fax) 

Attorneys for NuVox Communications, Inc. 
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