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P R O C E E D I N G S  

CHAIRMAN JACOBS: Item '21 

Are you ready t o  proceed? 

MR. ELIAS: Commissioners, I t em 21 i s  s t a f f ' s  

recommendation on two pending motions i n  Docket Number 
300824-EI, which i s  the  F lor ida Power Corporation earnings 

review. 

I n  Issue 1 we recommend tha t  you deny the Florida 

Indust r ia l  Power Users Group's motion for expedited customer 

rate r e l i e f  as being beyond the l i m i t s  o f  the Commission's 

w t h o r i  t y  . -I 

I n  Issue 2 we recommend tha t  you grant Flor ida Power 

:orporation's request for oral  argument on i t s  motion f o r  

reconsideration o f  the order which established the amount o f  

revenues t o  be held subject t o  refund pursuant t o  the 

zommission's author i ty under the in ter im statute. 

Parties may par t i c ipa te  w i th  respect t o  Issue 1. 

d i th  respect t o  Issue 2, our r u l e  l i m i t s  par t i c ipa t ion  t o  

z n t i t i e s  which have f i l e d  a response t o  the motion f o r  

reconsideration. In t h i s  instance tha t  was the Of f ice o f  

Pub1 i c  Counsel . 
COMMISSIONER JABER: M r .  E l i a s ,  I have a procedural 

question before we get started. The o rde r requ i r i ng  the f i l i n g  

o f  MFRs and placing money subject t o  refund i n  t h i s  docket was 

issued June 20th. That was an order - - some parts o f  tha t  

FLORIDA PUBLIC SERVICE COMMISSION 
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i rder were f i na l  and some parts o f  t ha t  order were procedural 

interim. That i s  what we used t o  call when I was i n  legal 

:ombination language order, i s  tha t  correct? And maybe Noreen 

ieeds t o  c l a r i f y  t h i s  fo r  me so tha t  I can move forward o f f  o f  

;hese procedural issues. 

Orders where money i s  held subject t o  refund, tha t  

) a r t  o f  the order uses the in ter im statute. The in ter im 

statute i s  a quick and d i r t y  procedure where courts have held 

;hat appeals happen a f t e r  the fact ,  o r  a f t e r  the f i n a l  decision 

i s  made, and reconsideration i s  not appropriate i n  interim 
r d e r s .  Someone needs t o  help me out on tha t .  

MR. ELIAS: The language tha t  i s  on t h i s  order tha t  

ve have always used states tha t  the order - -  the action taken 

iere in  i s  preliminary, procedural, or i n te r im in nature and 

j ives a r i g h t  o f  reconsideration r i g h t  i n  it. I'm not aware o f  

my port ions o f  t h i s  order tha t  were other than procedural 

vhere the remedy tha t  we advised the par t ies o f  was a d i rec t  

ippeal . 
MS. DAVIS: That i s  correct, Commissioners. And our 

-ule in Chapter 27-22, I ' m  sorry I don' t  have the recall c i t e ,  

joes provide fo r  reconsideration o f  non-final orders which t h i s  

~ o u l d  be. 

COMMISSIONER JABER: But I am dist inguishing tha t  

from interim. A month a f t e r  the FPC order was issued there was 

an order issued on Aloha, i t  was a water case, and we i n i t i a t e d  

FLORIDA PUBLIC SERVICE COMMISSION 
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an invest igat ion and held money subject t o  refund. The 

language on tha t  order i s  a combination. 

o f  the order i n i t i a t i n g  the invest igat ion i s  f i n a l  and any 

party adversely affected by the decision se t t ing  inter im ra tes  

and making revenues subject t o  refund which i s  intermediate i n  

nature may request j ud i c ia l  review by the Supreme Court i n  the 

case o f  an e lec t r i c ,  gas, or  telephone. And then i t  c i tes  the 

Citizens versus Mayo, such review may be requested by the 

appropriate court. 

I t  says t h a t  the par t  

Again, I don' t  know the answer t o  that ,  but I'm just 
1 ooki ng f o r  consi stency. And perhaps Pub1 i c Counsel remembers 
the case tha t  I'm th ink ing aboutd in  water where the u t i l i t y  

actua l ly  t r i e d  t o  do reconsideration and appeal an in ter im 

order and the court came back and said you have t o  w a i t  u n t i l  

we are done wi th  the f i n a l  case. Perhaps you can look a t  t h i s  

during the break and I w i l l  give you the order - -  
MS. DAVIS: 
CHAIRMAN JACOBS: Since we have everybody here, l e t ' s  

I w i l l  be happy to .  

go ahead and do the presentations. 
# 

COMMISSIONER JABER: See, t h a t ' s  my point .  I'm not 

sure they can. 1 can ' t  get past can they f i l e  reconsideration 

ds money subject t o  refund. That i s  a o f  a decision tha t  ho 

fundamental question. 

MS. DAVIS: In my view. they can. 

COMMISSIONER JABER: And are you going o f f  o f  

FLORIDA PUBLIC SERVICE COMMISSION 
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knowledge or don ' t  you want an opportunity t o  look a t  the - - 
MS. DAVIS: I would be'happy t o  compare the two 

orders and see, again, what the factual differences may be. 

But as a general ru le ,  an in ter im decision i s  a non-f inal  

in ter locutory  type decision, and our rules provide f o r  the 

f i l i n g  o f  reconsideration. 

COMMISSIONER JABER: M r .  McLean, do you agree with 

that? I 

MR. McLEAN: Commissioner, l e t  me respond t h i s  way. 

We have got a break coming up. I th ink  we need t o  powwow a 

l i t t l e  b i t  on i t  on before we give you a f ina l  answer. My 

understanding over the years has *been tha t  in ter im orders are 
not subject t o  reconsideration. But obviously we would l i k e  t o  

confer w i th  each, I think, before we give you an answer. 

COMMISSIONER JABER: Now, i f  tha t  i s  correct, M r .  

McLean, i f  tha t  i s  correct, it i s  not the par t ies '  fau l t  tha t  

they sought reconsideration. Because the language on the order 

i n  t h i s  case makes i t  sound l i k e  they can seek reconsideration. 

I would feel much more comfortable i f  we took the time t o  look 

a t  t h i s  issue before going further.  Le t ' s  do i t  r i g h t .  
I 

MR. SASSO: Commissioner Jaber, may I be heard very 

b r i e f l y  on the procedural question? 

CHAIRMAN JACOBS: Go r i g h t  ahead. 

MR. SASSO: I have the Cit izens versus Mayo case tha t  

you referred to .  I n  tha t  case there was an appeal taken and 

FLORIDA PUBLIC SERVICE COMMISSION 
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the case was remanded f o r  further proceedings but only because 

the Office o f  Public Counsel had 'raised the question o f  whether 

they had been given adequate due process r i gh ts  t o  

cross-examine witnesses and so on i n  connection wi th  tha t  

in ter im decision. That was the reason f o r  the remand. There 

i s  no d i s t i nc t i on  in ' the r u l e  f o r  reconsideration on in ter im 

orders versus other non-final orders versus f i n a l  orders. An 

in ter im order i s  an in ter locutory  order, and tha t  may ra ise 

special issues w i th  respect t o  appealabi l i ty  t o  a court, but 

not w i th  respect t o  motions f o r  reconsideration t o  the 

:ommi ssion. 
-i 

COMMISSIONER JABER: And you know, Mr. Sasso, you hay 

be completely correct. I don't know. But I can t e l l  you f o r  

years i t  hasn't  been done tha t  way i n  water, so I guess the 

Dther question i s  why i s  i t  d i f f e ren t .  

MR. McLEAN: Commissioner, the notion tha t  you came 

~p wi th  i n i t i a l l y ,  and tha t  i s  t h a t  in ter im i s  not the l a s t  

dord i n  science, i t  i s  quick and d i r t y ,  hopeful ly not too 

clirty, but t ha t  i t  i s  done quickly t o  minimize regulatory l a g  

to affected par t ies and tha t  it i s  not an overly s c i e n t i f i c  

3rocess. And I believe tha t  i s  the rat ionale which supports 

the bar o f  reconsideration on such matters. But t ha t  has been 

I 

the custom tha t  I have known over a considerable period o f  

time. 

But, again, I would l i k e  t o  take a l i t t l e  b i t  closer 

FLORIDA PUBLIC SERVICE COMMISSION 
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look a t  it because I don't know tha t  i t  has arisen t h i s  sharply 

before 

COMMISSIONER PALECKI: And I would l i k e  s t a f f  t o  look 
a t  whether the language o f  the order i t s e l f  would be conclusive 

and would be determinative o f  the answer t o  the question. My 

fee l ing i s  tha t  it i s  probably w i th in  the d iscret ion o f  t h i s  

Commission t o  go e i ther  way. And tha t  i n  water and wastewater 

they have adapted 1 anguage tha t  woul d speci f i c a l l  y not a1 1 ow 
reconsideration. That i n  t h i s  par t i cu la r  case t h a t  we issued 

an order that would allow reconsideration. And my question i s  

i s  t h a t  language determinative o f  the question. 

MR. McLEAN: Commissioner, l e t  me po in t  out - - Harold 

McLean here. Let me point  out tha t  the extent t o  which tha t  

order permits reconsideration i s  one thought, and the matter t o  

which i t  inv i tes  reconsideration may be another. If we have 

not i n v i t e d  it, then 1 suppose tha t  your discret ion i s  wide. 

To the extent we have i n v i t e d  it, and I ' m  not saying tha t  we 

have, but i f  we d i d  then our posture may be somewhat d i f fe ren t ,  

but we w i l l  look a t  tha t  question carefu l ly .  
, 

COMMISSIONER PALECKI : Thank you . 
CHAIRMAN JACOBS: Now tha t  i s  Issue 2. Do we want t o  

take up Issue l? Are you a l l  here t o  speak t o  Issue l? 

MR. SASSO: We are not the moving par ty  on Issue 1, 

FIPUG i s ,  but we are prepared t o  address i t  i f  need be. 

CHAIRMAN JACOBS: I assume tha t  i s  in opposition. 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. SASSO: That i s  correct. 

CHAIRMAN JACOBS: I would l i k e  t o  go and see if we 

can address Issue I i f  tha t  is okay. and then it sounds l i k e  we 
w i l l  take a break and come back and deal wi th  Issue 2 

afterwards. 

Mr McWhi rter 
MR. McWHIRTER: M r .  Chairman, my name i s  John 

McWhirter appearing on behalf o f  the Flor ida Indus t r ia l  Power 

Users Group which f i l e d  i t s  motion f o r  immediate and expedited 

ra te  r e l i e f  f o r  customers i n  mid-June o f  t h i s  year. As you see 

t h i s  docket number i s  000824, it 'has been open now f o r  more 

than a year. And I am beholden t o  give you some h i s to r i ca l  

perspective on t h i s  docket so you can have some understanding 

o f  the motion f i l e d  by the Flor ida Indust r ia l  Power Users Group 

and the response filed by F l o r i d a  Power Corporation. 

F i r s t  o f  a l l ,  I would l i k e  to point  out t o  you tha t  

September 4th, 2001 i s  a momentous date i n  h i s to ry  f o r  electric 
u t i l i t i e s .  It was on t h i s  day i n  1882, 119 years ago tha t  the 

gas franchise tha t  was awarded t o  - -  f o r  l i g h t i n g  tha t  was 

awarded t o  Thomas Edison f o r  the f inancial  d i s t r i c t  o f  New York 

City began operations, and the f i r s t  l i g h t  bulb went on in the 

o f f i c e  o f  J.P. Morgan, which i s  generally considered the 

genesis o f  the e l e c t r i c  power industry as we know i t  today. 

The other momentous circumstance tha t  occurred on 

I 

September 4th was your humble servant was born on t h a t  day 50 

FLORIDA PUBLIC SERVICE COMMISSION 
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years a f te r  the f i r s t  e l e c t r i c  l i g h t s  i n  New York City, which 

would- indicate tha t  i n  a1 1 p robab i l i t y  I w i l l  not be here more 

than another ten years o r  so t o  bug the e l e c t r i c  u t i l i t i e s  as 

we have i n  the past few years. 
Having said that ,  I would l i k e  t u  go t o  the specif ics 

o f  t h i s  case which began i n  June o f  1997. There was a 

s t ipu la t ion  entered i n t o  between Flor ida Power Corporation and 

the Public Counsel and Flor ida Indust r ia l  Power Users Group 

tha t  se t t led  a then pending case and entered i n t o  a four-year 

ra te  freeze which expired on June 30th o f  t h i s  year. In August 

o f  1999, there was a material change o f  circumstances i n  tha t  

10 

~ 1 FLORIDA PUBLIC SERVICE COMMISSION 

Flor ida Power Corporation announced tha t  it was going t o  merge 

i t s  f a c i l i t i e s  w i th  Carolina Power and L ight  and tha t  

shareholders and customers would see a s ign i f i can t  savings as a 

r e s u l t  o f  the synergies growing out o f  t ha t  merger. 

The press, which i s  i n  the publ ic  domain, a t  that 

time speculated t ha t  the annual savings f o r  the two 

corporations would be somewhere i n  the range o f  $187 m i l l i o n  a 

year. The greater por t ion o f  tha t ,  o f  course, would occur i n  

the State o f  Flor ida because Flor ida Power Corporation was 

e i the r  not f i l l i n g  or  was laying o f f  some 1300 positions. And, 

o f  course, there would be substantial other savings. 

Now t h i s  i s  August o f  1999, two years ago. A t  t ha t  

time and a t  several subsequent times, both Carolina Power and 

L ight  and Florida Power suggested t h a t  they wanted t o  do 
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something for the ratepayers. And, i n  fac t ,  as an incident t o  

approving the merger i n  North Carolina there was a rate 
reduction tha t  was offered t o  the c i t i zens  o f  North Carolina 

sometime a f t e r  tha t  

Nothing happened i n  t h i s  case u n t i l  July o f  the year 
2000 i n  ant ic ipat ion- tha t  Florida Power or  someone would come 

forward wi th  something comparable t o  tha t  tha t  occurred i n  

North Carolina, but nothing did happen. / 

F ina l ly ,  i n  Ju ly  o f  the year 2000, you opened t h i s  

docket. Your s t a f f  has been taking extensive discovery and 

depositions, has looked i n  great d e t a i l  a t  the savings t h a t  are 

generated by the transaction and .has recommended cer ta in  

action. In January o f  last year, the Governor's Energy 

Commission proposed leg i s la t i on  which would freeze rates fo r  

Flor ida Power. That was a serious concern t o  consumer 

advocates because we recognized tha t  F1 orida Power was 

extensively overearning, had made prof fers  through the North 

Carolina o f f i c i a l s  and through the Flor ida o f f i c i a l s  tha t  they 

wanted t o  do something f o r  customers, and i f  the ra te  freeze 

went i n t o  e f f e c t  there would be nothing done for customers. 
8 

The Commission s t a f f  said tha t  i t  was going t o  take 

act ion t o  make a recommendation i n  t h i s  case. Florida Power 

suggested t ha t  i t  not do so, and wrote a l e t t e r  t o  the 

Commission, which i s  par t  o f  t h i s  record, which I ' m  sure the 

Public Counsel w i l l  discuss i n  h i s  presentation so I won't 

FLORIDA PUBLIC SERVICE COMMISSION 
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elaborate upon i t  i n  t h i s  presentation. But we went through 

the l a s t  l e g i s l a t i v e  session. The leg is la tu re  i n  i t s  wisdom 

determined tha t  f o r  numerous reasons i t  would not impose a ra te  

freeze a t  t ha t  time. 
On the eve o f  the consideration o f  the s t a f f ' s  

recommendation t h a t  Florida Power withhold some money subject 

t o  refund i n  mid-June o f  t h i s  year, Florida Power offered a 

settlement. And i t  gave some re1 i e f  t o  ,customers and it 

provided, however, tha t  most o f  the money would be retained by 

Florida Power and used t o  wr i te  down a regulatory asset. 
> 

A t  t ha t  moment i n  time, FIPUG deemed tha t  i t  was 

rel ieved from i t s  respons ib i l i t y#not  t o  seek a ra te  reduction 

under the terms o f  the 1997 s t ipu lat ion,  because i t  couldn't  

seek a ra te  reduction unless Flor ida Power d i d  so. And i t  was 

read i l y  apparent i n  June o f  t h i s  year tha t  Flor ida Power was, 

i n  fact ,  w i l l i n g  t o  do something. And the magnitude o f  the 

overcharges t o  the customers based upon your s t a f f ' s  

independent study a f te r  almost 12 months o f  discovery o f  the 

facts and circumstances o f  t h i s  case, indicated tha t  the 

overcharges t o  the customers and base rates was somewhere i n  

the v i c i n i t y  o f  $10 m i l l i o n  a month tha t  customers are paying 

more than they should have. 

With t h a t  background, the F lor ida Indus t r ia l  Power 

Users Group looked a t  the provisions o f  Chapter 366.076, which 

enables t h i s  Commission t o  take a l i m i t e d  proceeding action and 

FLORIDA PUBLIC SERVICE COMMISSION 
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m t e r  an order on those l im i ted  proceedings. And so we 

recommended t o  you tha t  you immediately undertake t o  reduce 

2ustomers rates, and we d id  t h i s  i n  l i g h t  o f  the fac t  t ha t  only 

3 few months before tha t  you had increased the fuel costs qu i te  

s ign i f icant ly ,  and we thought i n  l i g h t  o f  the fact  tha t  

zustomers’ rates had-gone up for fuel cost and Flor ida Power 

nad expressed a wil l ingness t o  do something, t o  do r i g h t  f o r  

the customers, t ha t  i t  would welcome wi th  open arms a prospect 

D f  reducing the rates i n  cooperation w i th  the par t ies i n  the 

case and t h i s  Commission beginning on June 1s t .  Ju ly  1st .  

CHAIRMAN JACOBS: You have the opinion tha t  an order 

issued under 366.076, and I assume PAA, overcomes the procedure 

and due process concerns tha t  are raised by the other part ies. 

MR. McWHIRTER: It would i f  Flor ida Power Corporation 

Manted t o  do r i g h t  as i t  said i t  would. Flor ida Power 

Corporation would be ent i t led ,  i n  my opinion, t o  challenge tha t  

order and t o  demand a hearing. But I l ikened i t  t o  the 

circumstances i n  which on February 9 th  Flor ida Power 

Corporation f i l e d  a f f i d a v i t s  and unsupported information 

dealing w i th  fuel costs, and t h i s  Commission was able t o  

rap id ly  consider tha t  issue and was able on March the Z l s t ,  

j u s t  maybe 30 days l a t e r ,  was able t o  grant Flor ida Power a 

very substantial fuel cost ra te  increase. 

That was not challenged, and I would presume tha t  

under the circumstances o f  t h i s  case tha t  Flor ida Power knowing 

FLORIDA PUBLIC SERVICE COMMISSION 
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that the Commission had done extensive study, and by the way, 

th is  case i s  c i ted  by Flor ida Power for not u t i l i z i n g  366.076 

i s  based on a Commission, o l d  Commission decision i n  which the 

:ommission said tha t  i t  d i d n ' t  have enough time t o  r e a l l y  give 

consideration t o  the circumstances. 

But i n  t h i s  case the Commission would have had a year 

to consider the circumstances and, i n  fact ,  had given very 

substantial study i n t o  the issue. So clearly the facts were on 

the table.  They were well known. Florida Power Corporation 

Manted t o  do r igh t ,  and I presumed tha t  it would welcome the 

Dpportunity t o  do it. And I was most distressed when they 

concluded tha t  i t  would rather w a i t  and give the customers a 

refund o f  another $100 m i l l i o n  down the l i n e .  

I presumed tha t  customers, although they would be 

gett ing t h e i r  refund l a t e  a f te r  the hearing, t ha t  117 m i l l i o n  

das s t i l l  - - or 113 mil 1 ion I guess i t  was - - was sti l l  subject 

t o  refund under the Commission's rules. But the circumstances, 

o f  course, under tha t  are tha t  during the in ter im the u t i l i t y  

can co l l ec t  a t  the top o f  i t s  authorized range o f  return. And 

the circumstances have changed dramatical l y .  

I thought even i f  the Commission did favor our motion 

with favorable treatment, the Commission could grant a hearing 

s i m i l a r  t o  the prompt hearing tha t  you give i n  fuel  cost 

proceedings, and the part ies having a1 ready gathered a1 1 the 

information and having the facts on the tab le could quickly 
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address tha t  issue and no l a t e r  than the f i r s t  of August or  so 

you could do something. 

And I would suggest t o  you tha t  even today you could 

do something t o  give customers r e l i e f  under our motion i f  you 

don ' t  dismiss i t  out o f  hand. And I thank you f o r  your time 

and at tent ion on t h i s  momentous day f o r  e l e c t r i c  u t i l i t i e s ,  and 

I hope tha t  you w i l l  r u l e  favorably t o  our motion. 

CHAIRMAN JACOBS: Thank you; and happy birthday. It 

was not l o s t  on us. 

the room there hearing t h a t  the shortness o f  your time 

remai n i  ng wi th  us was approach? ng. 

Pub1 i c  Counsel . 
MR. HOWE: Chairman Jacobs, we have not taken a 

I noticed par t i cu la r  glee i n  the back o f  

,pos i t ion  on FIPUG's motion. 
I 
I CHAIRMAN JACOBS: Okay. Mr. Sasso. 

MR. SASSO: Good afternoon. Gary Sasso representing 

Flor ida Power. With me today are Jim McGee wi th  Flor ida Power, 

and my partner, Mike Walls (phonetic), also. 
Very b r i e f l y ,  Mr. Chairman. We began by supporting 

s t a f f ' s  recommendation i n  t h i s  instance. S t a f f  recommended 

tha t  the motion be denied because o f  an absence o f  statutory 

author i ty  t o  grant the r e l i e f  requested. That i s  an 

appropriate analysis . The Commi s s i  on does not have statutory 

author i ty  t o  order an immediate refund. 

FIPUG has sor t  o f  picked and chosen from various 
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procedures and statutes and h i  s to r ica l  instances i n  pu t t ing  

together i t s  request f o r  r e l i e f .  * Mr. McWhirter r e l i e s  on 

s t a f f ' s  analysis tha t  we challenge i n  Issue 2 concerning the 

amount tha t  should be held subject t o  refund pending the f u l l  

ra te  case. Well , tha t  decision - - which has been described 

a1 ready t h i s  afternoon as quick and d i r t y  - - hardly amounts t o  

a study. It hardly amounts t o  a proceeding i n  which Flor ida 

Powe.r's side o f  the s tory  has been aired, fleshed out, 

entertained, considered and analyzed. I t  i s a uni 1 ateral 

determination by s t a f f  o f  an in te r im nature and we are going t o  

discuss our view t h a t  even tha t  determination was 

i nappropri ate1 y reached 

COMMISSIONER DEASON: Mr. Sasso, i f  we are t o  - -  and 

I ' m  not t r y i n g  t o  prejudge or jump ahead - - but i f  we are t o  

allow you t o  provide argument on reconsideration and we go i n t o  

i t  i n  greater depth, then does tha t  carry us beyond quick and 

d i r t y ?  And then i f  whatever we decide a f t e r  that ,  having given 

you an opportunity tu  argue, then does t h a t  give us the a b i l i t y  

under Florida Statutes then t o  lower your rates? 

MR. SASSO: No, i t  would not. 

COMMISSIONER DEASON: Expl a i  n why not. 

MR. SASSO: 

I 

Because a l l  we are doing i s  fol lowing the 

s tatutory  procedure i n  tha t  instance. The statute tha t  Mr. 

McWhirter r e l i e s  on, 366.071, h is  motion i s  based on .076, a 

provision tha t  provides for l im i ted  proceeding, but the 
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3rel iminary determination was entered under .071 - - has a very 

del 1 ar t icu la ted procedure, Commissioner Deason, tha t  begins 

d j th  a f ind ing and determination by the Commission that  a prima 

facie case ex is ts  t o  determine tha t  the Commission - -  I ' m  

sorry, t h a t  the u t i l i t y  involved i s  overearning, and we w i l l  

t a l k  about t h i s  more'ful ly on the motion f o r  reconsideration. 

COMMISSIONER DEASON: So are you saying our prima 

facie case was inadequate? / 

MR. SASSO: Yes, i t  i s  l e g a l l y  inadequate. I t  was 

based on considerations tha t  are precluded by the statute. But 

let's assume f o r  the moment for the sake o f  argument on t h i s  

issue tha t  i t  were legally adequate. A l l  t ha t  does i s  sa t i s f y  

the f i r s t  step o f  the carefully ar t icu la ted procedure. There 

i s  an in ter im decision made tha t  a cer ta in  amount o f  money 

ought t o  be held subject t o  refund based on a showing o f  

h i  s t o r i  cal overearni ngs. 

But t ha t  i s  simply a decision tha t  these amounts of 

monies ought t o  be col lected and held subject t o  refund pending 

the outcome o f  the f u l l  r a t e  case. The statute then goes on t o  

provide tha t  there w i l l  be a f u l l  ra te  case, we w i l l  have f u l l  

due process. A t  the conclusion o f  t ha t  rate case the 

Commission w i l l  establ ish a new ROE, new parameters tha t  can 

govern the u t i l i t y ' s  rates thence forward, and a t  tha t  occasion 

the Commission can come back and recoup monies out o f  the sums 

t ha t  were earmarked subject t o  refund based on the new ROE. 

I 
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That i s  the way the statute i s  structured. 

What FIPUG i s  suggesting here i s  that  we bypass a l l  

o f  that ,  we disregard tha t  s ta tutory  procedure. And based on 
the i n i t i a l  determination, which i s  simply the f i r s t  step o f  a 

mul t i -s tep procedure, the Commission flow by the hearing, flow 

by the analysis, f low by the opportunity f o r  the Commission t o  

put on i t s  case, have testimony, forego the opportunity f o r  the 

Commission t o  hear a l l  o f  that ,  make a considered decision i n  

the f u l l  r a te  case and immediately order refunds. And do so 

because o f  yet  another consideration, which i s  the decision 

made i n  yet  another docket, the fuel  docket t ha t  FIPUG 

disagrees with, but FIPUG was a par ty  t o  tha t  docket and chose 

not t o  appeal t ha t  order. But what they are seeking t o  do here 

i s  essent ia l ly  c o l l a t e r a l l y  attack tha t  order by asking fo r  a 

l i k e  amount o f  r e l i e f  through the fuel  clause through t h i s  

procedure. So we are borrowing and choosing from d i f f e ren t  

statutory provisions 

The motion i s  predicated on 366.071, which provides 

f o r  a l i m i t e d  proceeding as we have discussed i n  our memorandum 

and the cases t h i s  Commission has decided addressing tha t  

statutory provision, that  i s  a proceeding. I t  involves notice, 

i t  involves due process r i gh ts  f o r  the u t i l i t y ,  i t  involves 
testimony, cross examination and the 1 i ke. The Commission has 

said tha t  it i s  pecul iar ly  unsuited fo r  considering issues l i k e  

these tha t  involve a consideration o f  a l l  kinds o f  cross 

I 
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impacts tha t  w i l l  a f f ec t  rates up or  down, a l l  t h a t  needs t o  be 
considered before determining an 'amount o f  refund tha t  i s  

appropriate. And so the Commission has refused t o  use tha t  

procedural vehicle t o  accompl i sh what Mr . McWhi r t e r  requests 

To boot, as I said, he i s  predicating h i s  request - -  
he i s  predicating h i ~  request for  a cer ta in  amount on what i s  

j u s t  a f i r s t  step or an in te r im decision by t h i s  Commission 

which we challenged i n  Issue 2. And, again, t r y i n g  t o  

c o l l a t e r a l l y  attack the Commission's decision i n  the fuel 

docket 

For a l l  o f  these reasois, Commissioners, we suggest 

t ha t  the motion i s  misconceived, athat the statutory author i ty 

does not ex is t ,  and i t  i s  contrary t o  the statutory provisions 

e 

on's 

and, 

t ha t  do spel l  out how t h i s  Commission i s  supposed t o  hand 

issues o f  in ter im r e l i e f .  I t  i s  contrary t o  t h i s  Commiss 

own decisions tha t  refused t o  do what FIPUG has requested 

i n  fact ,  i t  i s  also contrary t o  a Flor ida Supreme Court 

decision, which i s  United Telephone, a 1993 decision. A 

d i f f e r e n t  industry, but s i m i l a r  issue, where the court rejected 

an attempt by the Commission t o  determine - - prejudge the issue 

o f  ROE on an in ter im basis without the f u l l  panoply o f  due 

process r i gh ts  by c a l l i n g  i t  an in ter im decision. The court 

said t h a t  i s  inappropriate, t h a t  v io lates the due process 
r i gh ts  o f  the u t i l i t y .  

If you are going t o  address something as d e f i n i t i v e  
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3s ROE, you need t o  give i t  a f u l l  hearing. M r .  McWhirter has 

Dased h i s  motion i n  pa r t  on h is  project ion tha t  ROE w i l l  be 

iropping and based on a l o t  o f  other project ions, but those are 

matters tha t  are appropriately taken up i n  the fu l l  ra te case. 

MR. McWHIRTER: B r i e f l y  i n  response t o  that ,  Mr. 

Lhai rman . 
CHAIRMAN JACOBS: Very b r i e f l y .  

MR. McWHIRTER: B r i e f l y  i n  response tu  that ,  the 

whole nexus o f  Florida Power Corporation's argument i s  that  the 
i n te r im statute, 366.07 must be read i n  par i  materia wi th  

366.076, and I respect fu l ly  suggest t o  you t h a t  the two 

statutes can be considered independently. 

The only time tha t  t h i s  Commission, as I understand 

it, has ru led tha t  the l i m i t e d  proceedings were not applicable 

t o  re tu rn  on equity issues was a s i tua t ion  i n  which there was 

not enough time t o  give f u l l  consideration t o  the facts. 

th ink  that  case may have been appropriate under the 

circumstances o f  tha t  case. But i n  t h i s  case where you have 

had more than a year t o  consider the facts and de ta i l s  and you 

have the same qua l i t y  and maybe even greater quant i ty o f  proof 

than you have i n  the typ ica l  fuel adjustment proceedings which 

has no - - and independent statutory proceeding, you could have 

issued a f i n a l  order i n  response t o  our order, or i n  response 

t o  our motion, and l e t  Florida Power take an appeal o f  tha t  * 

unless i t  elected t o  do r i g h t  by i t s  consumers, as FIPUG has 

I 
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done i n  respect t o  midcourse correction proceedings where a 

f inal  -order was issued subject t o  l a t e r  ramif icat ions. 

So I would respectful ly suggest t o  you tha t  time i s  

passing, you have a respons ib i l i t y  t o  consumers as well as t o  

u t i l i t i e s ,  and consumers r i gh ts  should be given ample 

consi deration. 

CHAIRMAN JACOBS: Thank you. Do we have a motion? 

COMMISSIONER JABER: I can move s t a f f  on Issue 1. I 

appreciate Mr. McWhirter's arguments. I ,  too, bel ieve we have 

an obl igat ion t o  the consumers, and I th ink we are f u l f i l l i n g  

them wi th  a comprehensive ra te  prbceeding. And I think tha t  

your request f o r  a l im i ted  proceeding would have t o  be 

processed as a PAA, which only causes delay. For tha t  reason, 

I would move s t a f f  on Issue 1. 

COMMISSIONER DEASON: Second. 

CHAIRMAN JACOBS: Moved and seconded. A l l  i n  favor 

say aye. 

(Unanimous af f i rmat ive vote. ) 

CHAIRMAN JACOBS : Opposed. 

Show Issue 1 i s  approved. 

We w i l l  t a k e  a break, and com 

I 

back a t  1:30. A t  tha t  

time we w i l l  hopeful ly have a resolut ion i n  Issue - -  I'm sorry, 
i n  docket - -  Item 20, I should say, and then we w i l l  resume on 

Item 21. We w i l l  be back a t  1:30. Thank you. 

(Recess. ) 
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CHAIRMAN JACOBS: We w i  11 go back on the record. 

4nd. Counsel , how would you l i k e  ' t o  proceed? 

MS. DAVIS: I th ink Mr. McLean has the f r u i t s  o f  our 

research over the past hour. 

MR. McLEAN: Which indicates tha t  we have on occasion 

entertained pe t i t ions  f o r  reconsideration, motions for 
reconsideration i n  water and wastewater as well as other 

dockets. There i s  an additional item t o  consider here and tha t  

i s  tha t  the order which set t h i s  money subject t o  refund also 

provides a path by which the affected par t ies can seek a motion 
fo r  reconsideration. So even i f  i t  were not the case that we 

rout ine ly  d i d  it, we have cer ta in ly  essent ia l ly  i nv i t ed  them' t o  

do so here. A t  the very least  l a i d  the path out f o r  them. 

But my recol lect ion stands corrected. Apparently it 

i s  unusual, but i t  i s  cer ta in ly  the case tha t  we have granted 

motions f o r  reconsideration tha t  deal t  spec i f i ca l l y  wi th  

in te r im rates i n water and wastewater 

CHAIRMAN JACOBS: Very well. 
COMMISSIONER PALECKI: On t h i s  issue my thoughts are 

t h a t  the in ter im procedure i s  meant t o  be something tha t  i s  

very abbreviated i n  nature, it i s  supposed t o  be, as 

Commissioner Jaber stated, quick and d i r t y .  And my thought i s  

t ha t  i t  i s  not intended tha t  the Commission get rates set 

exactly on an in te r im proceeding. That you get in the 

bal lpark, and tha t  after the entire ra te  proceeding i s  over 
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tha t  things are made r i g h t  because the monies are held subject 

t o  refund. So my thought i s  t ha t  generally I would not think 

the Commission i s  required t o  allow reconsideration. But 

having i nv i ted  the par t ies t o  f i l e  reconsideration, and I have 

a copy o f  tha t  order i n  f ron t  o f  me, and the language i s  qu i te  

c lear tha t  we have inv i ted  the par t ies t o  f i l e  the 

reconsideration, it i s  my fee l ing tha t  we should go ahead and 
proceed on the reconsideration. / 

COMMISSIONER JABER: And I would agree w i th  that .  

M r .  McLean, I would expect t ha t  i n  the future you make sure 
t ha t  we handle the water orders consistently. 

MR. McLEAN: Yes, ma'am, absolutely. 

COMMISSIONER JABER: May I have my orders back? Can 

I have my orders back? 
MR. McLEAN: Say again, please, ma'am. 

COMMISSIONER JABER: I need my orders. 

MR. McLEAN: Oh, cer ta in ly .  

COMMISSIONER PALECKI: But I th ink  perhaps i t  i s  

something we should discuss a t  Internal  A f f a i r s  t o  decide 

whether perhaps we would want t o  modify the way we are handling 

these e l e c t r i c  cases t o  correspond t o  the water and wastewater 

cases where we have not a1 1 owed reconsideration 

COMMISSIONER JABER: See, my concern i s  the other way 

I would l i k e  t o  see the water industry have the same around. 

, so r t  o f  f l e x i  b i  1 i t y  we are a1 1 owing here. 
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MR. ELIAS: And, Commissioner, i f  I can respond t o  

two points you raised. F i r s t  o f  a l l ,  the r u l e  t h a t  we have i n  

place now on reconsideration o f  nonfinal orders makes no 

d i s t i nc t i on  between an in ter im order and every other non-f inal 

order t h a t  i s  out there. So i f  we are going t o  change our, 
quote, po l icy ,  it is'going t o  have t o  be affected through a 

rule change. 

And then the other th ing  i s  that i n  a t  leas t  one 

instance t h a t  was cal led t o  my at tent ion the Commission i n  the 

context o f  an in te r im increase has entertained a motion f o r  

reconsideration which recognized t h a t  the in te r im increase was 

too high based on a mathematical 'er ror  i n  the computation. So 

there i s  some symmetry t o  the process and some meri t  t o  making 

sure i n  terms o f  get t ing the ratepayers - -  making sure the 

ratepayers are appropriately charged i n  the event o f  an in ter im 

r a t e  increase t o  making sure t h a t  the in ter im award i s  correct. 

COMMISSIONER PALECKI: But i f  an in te r im award was 

too high and it was being held subject t o  refund, the 

ratepayers would be made whole a f t e r  the en t i re  proceeding. 
1 

MR. ELIAS: They ce r ta in l y  would. 

COMMISSIONER PALECKI : Which t o  me kind o f  obvi ates 

the need fo r  reconsideration. 

MR. HOWE: Commissioner Palecki, i f  I might. The 

standard f o r  confirming an in te r im i s  the earnings during the 

pendency o f  the proceeding. The par t i cu la r  case tha t  M r .  E l i a s  
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alluded t o  was, o f  a l l  things, a Flor ida Power Corporation 

in te r im ra te  increase i n  which the Commission made a 

mathematical m i  stake. Commi ss i  oner Deason, I don ' t know i f 

would reca l l ,  i t  was back i n  1980. The company represented 

t h a t  i t s  fuel revenues and i t s  fuel expenses were equal and 
would have no ef fect -on interim rates. 

In point  o f  fact ,  the expenses exceeded the revenues, 

We asked f o r  reconsideration and the Commission agreed tha t  a 

mathematical mistake had been made and ordered an immediate 

refund o f  the excess in ter im revenues. Had they waited until 
the end o f  the case, very likely t h a t  higher leve l  would have 

also been confirmed by the f ina l  -order. 
COMMISSIONER PALECKI : Thank you . 
CHAIRMAN JACOBS: So we are prepared now then t o  

enter ta in  Issue 2. And i t  i s  your motion, M r .  Sasso, do you 

want t o  proceed? 

MR. SASSO: Yes. Thank you, M r .  Chairman. We are 

here, o f  course, t o  address the suf f ic iency o f  the in ter im ra te  

order which was entered on June 20th, 2001. This in ter im ra te  

order directed Flor ida Power Corporation t o  continue t o  co l lec t  

revenues subject t o  refund in the approximate amount o f  $114 

mi l l i on .  The signif icance o f  t h i s ,  of course, i s  tha t  i t  sets 

a cap f o r  the amount tha t  can be recovered a f te r  the fu l l  rate 
case. The refund tha t  i s  ordered i s  ac tua l l y  based on whatever 

 ROE i s  established i n  the f u l l  r a te  case, but t h i s  in ter im 

I 
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irder limits the amount o f  money tha t  can be recovered, and so 

it i s - v e r y  s ign i f i can t  t o  us. And it won't necessarily be 
.ect i f ied by the outcome o f  a fu l l  ra te  case. 

Now, i n  order t o  explain the basis for our motion I 

rleed t o  take some time t o  explain how the s ta tu te  operates, the 

in ter im rate statute: And I know - -  
CHAIRMAN JACOBS: Mr. Sasso, before you move, we - -  

it was my understanding tha t  we needed t o  take up whether or 
not t o  have oral argument f i r s t .  Is tha t  correct, Counsel? 

MR. ELIAS: Yes, tha t  i s  what the Commission - -  
CHAIRMAN JACOBS: So w e  are on Issue 2, which i s  

dhether or not t o  - -  
MR. SASSO: I ' m  sorry. 

CHAIRMAN JACOBS: We have a motion and a second. All 
in favor, aye. 

(Unanimous af f i rmat ive vote.) 

COMMISSIONER PALECKI: I have a question 
procedurally, though. We only have three issues. Was i t  

ant ic ipated tha t  we would hear oral  argument a t  t h i s  time and 

then s t a f f  would issue a recommendation that  we w i l l  vote on a t  

another time, or do you expect a bench vote on the - -  

I 

MR. ELIAS: No. As we state i n  the recommendation, 

w e ' l l  f i l e  a recommendation f o r  consideration a t  a subsequent 

agenda conference. 

COMMISSIONER PALECKI : Thank you. 
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CHAIRMAN JACOBS: Very well Now you may proceed, 

Mr. Sasso. 

MR. SASSO: Let me note t h a t  the s t a f f  recommendation 

suggested t h a t  argument be l im i ted  t o  15 minutes a side. I 

would ask the Commission's indulgence i n  the event I need some 

more time. I don' t  Intend t o  t r y  your patience, but it may not 

tha t  be possible t o  cover everything i n  15 minutes, but I w i l l  

t r y  t o  be as b r i e f  as possible. / 

CHAIRMAN JACOBS: How much more? 

MR. SASSO: I hope not more than f i v e  or ten minutes 

more than that ,  and I w i l l  t r y  t o  stay w i th in  the 15 minutes. 

CHAIRMAN JACOBS: With The understanding tha t  the 

same l a t i t ude  we allow you, we allow the opposing part ies, Mr, 

Shreve. 

MR. SASSO: Thank you, M r .  Chairman. As I was 

saying, I w i l l  take a moment t o  explain how the interim r a t e  

statute operates, because i t  i s  important t o  understand t h i s  i n  

order t o  appreciate the basis f o r  our motion, which 

fundamentally challenges the in te r im ra te  order on account o f  

i t s  legal suf f ic iency or insuff ic iency.  
I 

We s t a r t  w i th  the proposit ion tha t  as a general 

matter the Commission i s  authorized t o  engage i n  only 

prospective ratemaking. Then you have the question how do you 

balance tha t  constraint against the in te res t  i n  providing 

in te r im r e l i e f  when it i s  needed and appropriate. The 
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2 
 statute, as follows: The Legislature has said -- and this 


3 applies for increases as well as decreases. and it is important 

4 to keep this in mind because whatever the Commission does for 

decreases is gOing to have some symmetrical impact on 


6 ratepayers for increases. 


7 
 The Legislature has essentially set up a dichotomy. 


8 It said when the Commission seeks to obtain an interim 


9 decrease, it can do so provided that it does so based on 


currently available information. And the ground rules that are 

11 in effect for that utility at this time as demonstrated by its 

12 last individual rate case, the statute is very explicit on 

this. With respect to the full rate case, that is gOing to be 


14 based on a projected test year. And. in fact. in this case we 

are filing MFRs for 2002 and the Commission will hear testimony 

16 on appropriate rates going forward. and we will establish a new 

ROE. And we will be permitted to use that ROE to come back and 


18 get a refund out of this pool of money. 


19 
 But the compromise between prospective versus 

retroactive ratemaking is the pool is limited by what the 

21 Commission finds is overearning on the part of the utility 

22 under the current rules and current facts. So we can't change 

the rules in the middle of the game and say even though we last 

set your rates whenever we did and they are presumptively okay 

and you are presumptively earning in accordance with existing 
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ground rules, we are going t o  come along and change those 

ground rules a f te r  the fact  and take away some o f  your revenues 

i n  the current year. The leg is la ture said that  i s  

inappropriate. And i t  i s  very e x p l i c i t  i n  t h i s ,  too. 

The statute says that  the Commission must make a 

prima facie showing t h a t  the u t i l i t y  i s  overearning. During 

what period? Very e x p l i c i t  about that .  I t  says during the 

most recent 12-month period. Which was ,an e x p l i c i t  change from 
some p r i o r  case l a w  which required tha t  pursuant t o  the f i l e  

and suspend procedure both inter im re1 i e f  and permanent re1 i e f  

was based on a projected tes t  year where everything was based 
on project ions. The Legislatureachanged that  and said no, you 

have t o  show they are overearning based on the most recent 

12-month period, which i n  t h i s  case i s  acknowledged t o  be the 

period ending February 28th, 2001. 

What ROE must be used fo r  t h i s  analysis? Again, the 

statute i s  very e x p l i c i t ,  you have t o  use the h is to r ica l  ROE. 

The statute says the last authorized r a t e  o f  return on equity, 

tha t  must be used i n  making th is '  determination. 

Are there any other res t r i c t ions? Yes. As I have 

explained, the statute i s  very e x p l i c i t ,  you have t o  use the 

ex is t ing ground rules. And so it says i n  making t h i s  

calculat ion the Commission makes the calculat ion using only 

used i n  the 

c u t i l i t y .  I t  

those adjustments t h a t  a re  consistent wi th those 

most recent indiv jdual  ra te proceeding o f  a pub1 
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says indiv idual  ra te proceeding. Why i s  that? Because, again, 

t h e r e - i s  a d i s t i nc t i on  drawn between tasking us against our 

exi s t i ng  ground r u l  es and 1 aunchi ng i nto prospective 

ratemaking. I f  the statute allows the Commission t o  use 

generate making pr inc ip les and you are applying tha t  t o  

revenues i n  2001, you would essent ia l ly  be engaged i n  

ratemaking. What should the rates be; not what are they. How 
have we asked t h i s  u t i l i t y  t o  conduct business h i s t o r i c a l l y ,  

which i s  the t e s t  under t h i s  statute. 

This i s  not the f i r s t  occasion where the Commission 

has interpreted t h i s  statute. The Commission has decided 

numerous cases i nvol v i  ng increases and decreases under the 

in te r im ra te  statute, 366.071. And consistently the Commission 

has demanded tha t  the u t i l i t y  seeking an increase or  the 

Commission seeking a decrease used the h i s t o r i c  period cannot 

predic t  whether there w i l l  be overearnings i n  the future o r  

underearnings i n  the future. Predict ion i s  ratemaking, it i s  

not are you overearni ng . 
The Of f ice o f  Public Counsel has characterized t h i s  

I 

statute as a make whole statute,  and they are r i g h t  i n  t h i s  

respect. It i s  bas ica l ly  a catch up or make whole f o r  

something tha t  went wrong i n  t h a t  h i s t o r i c  period. The 

Commission in i t s  decisions has consistently used the ex is t  

ROE and consistently held tha t  the party seeking the change 

status quo has the burden o f  showing tha t  any adjustment i t  
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Mants t o  make i s  rooted in the p r i o r  indiv idual  rate case. 

Basical ly, there i s  a presumption t h a t  current ly  i n  

2001 t h i s  u t i l i t y  i s  operating consistent w i th  i t s  ground 

rules, i s  compliant wi th  i t s  ground rules, and i t s  r a t e s  are  

Dkay because the rates were approved by the Commission. And 

the par ty  seeking to-change that ,  t o  change the status quo has 

the burden o f  showing tha t  a change i s  appropriate t o  enforce 

those grounds rules. Not t o  change then, but t o  enforce them. 

Now, the in ter im ra te  order i n  t h i s  case departs from 

those fundamental pr inciples.  Basical ly, the in te r im rate 

order i n  t h i s  case i s  not based on a conclusion tha t  t h i s  

u t i l i t y  was, i n  fact ,  overearning i n  t h i s  12-month h i s t o r i c  

period based on the rules i n  force by t h i s  Commission against 

th is  indiv idual  u t i l i t y  for ratemaking purposes. To the 

contrary, the in te r im ra te  order i s  based on a predict ion tha t  

we may be overearning i n  2001, which i s  a taboo. That i s  not 

vJhat the in ter im statute provides. 

In fact ,  the l eg i s la t i on  was intended t o  change that  

and say, no, you are rooted now i n  the h i s t o r i c  period, you 

have t o  show Flor ida Power was overearning i n  tha t  12-month 

period. You can ' t  make predict ions about 2001. I n  fact ,  we 

are not even f i l i n g  MFRs f o r  2001, we are f i l i n g  them for 2002 

and f o r  2000. So essent ia l ly  the in ter im ra te  order amounts t o  

an exercise i n  some crystal  balance gazing, estimating o r  

predic t ing what the earnings s i tua t ion  w i l l  be i n  2001, which 
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i s not appropri ate . 
Now, there are four items a t  issue i n  t h i s  in ter im 

ra te  order. 

Commission agreed t o  make four adjustments tha t  would push our 

earnings above the authorized 1 i m i t .  These adjustments are 

not, i n  fact ,  inappropriate on an h i s t o r i c  basis given the 

grounds rules i n  place for t h i s  u t i l i t y .  The f i r s t  one, the 

Tiger Bay amortization. This i s  a $63 m i l l i o n  item. 

I n  each instance s t a f f  recommended and the 

There i s  a l i t t l e  b i t  o f  background on t h i s .  This 

regulatory asset came i n t o  being when Flor ida Power bought out 

some expensive cogen contracts i n  1997. And t h i s  was a winlwin 

f o r  the ratepayers because we rel ieved the ratepayers the 

burden o f  paying these expensive contracts. There was a cost 

o f  buying out these contracts and we created a regulatory asset 

which would be amortized. And as soon as tha t  i s  amortized, 

the ratepayers w i l l  enjoy an immediate benef i t  i n  terms o f  the 

r e l i e f  from the burden they otherwise would have had under 

those power purchase agreements. This i s  being recovered now 

under the fuel clause. 
I 

So without any change i n  base rates, as soon as tha t  

i s  amortized the ratepayers get an immediate ra te  relief. And 

i n  the meantime, t h i s  i s  transparent f o r  the ratepayers. They 

are not any worse o f f  than they would have been under those 

power purchase agreements, but the pain i s  terminated much, 

much sooner. And as soon as we can accelerate tha t  and 
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amortize tha t  asset, they immediately enjoy a benefit. Overa l l  

t h i s  transaction i s  saving ratepayers over $2 b i l l i o n .  

This matter was reviewed by the Commission and 

approved, and the Commission expressly approved and encouraged 

Flor ida Power t o  accelerate the amortization because i t  would 

benef i t  the ratepayers. The order tha t  was entered i n  1997 

e x p l i c i t l y  says the s t ipu la t ion  provides FPC the discret ionary 

a b i l i t y  t o  contr ibute do l l a r  amounts frqm i t s  earnings t o  

accelerate the amortization o f  the Tiger Bay regulatory asset. 

There are current ly  no assurances nor any requirements that  FPC 

w i l l  exercise t h i s  provision o f  the s t ipu lat ion.  However. such 

contr ibutions would be t o  the advantage o f  both FPC and i t s  

ratepayers i n the form o f  reduced 1 i abi 1 i ty, 

Since t h i s  regulatory asset was created, i n  each 

the three full  years tha t  we had the opportunity t o  do so, 

Flor ida Power has stepped up t o  the p la te  and accelerated 

amortization o f  t h i s  asset, even d iver t ing  some revenues t 

o f  

i a t  

could have gone t o  the wholesale side f o r  the benef i t  o f  the 

ratepayer. And i t  d i d  so i n  the year 2000. And t h i s  i s  one of 

the adjustments tha t  the in ter im ra te  order takes away. I t  

says no, t h i s  i s  not an appropriate adjustment even though i t  

was e x p l i c i t l y  authorized by the Commission. 

What does the ra te  order say? It says, well , we 

suggest taking t h i s  adjustment because there i s  no assurance 

tha t  Flor ida Power w i l l  accelerate amortization i n  2001, so 
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there i s  a r i s k  o f  overearning i n  2001. Well, f i r s t ,  tha t  is  
unfounded because the company has been committed t o  

accelerating t h i s .  But more fundamentally t h i s  i s  a l ega l l y  

defective reason f o r  making t h i s  adjustment because i t  amounts, 

again, not t o  saying tha t  we d i d  anything wrong i n  2000, what 

we d i d  i n  2000 was e x p l i c i t l y  permitted by t h i s  Commission. 

i s  t o  predic t  t ha t  there may be overearnings i n  2001 if t h i s  

i s n ' t  repeated, which i s  inappropriate. I I t  i s  cer ta in ly  not 

j u s t i f i e d  by our l a s t  ra te  case. 

the company t o  amortize regulatory assets. There i s  no 

precedent i n  tha t  l a s t  ra te case . fo r  making t h i s  adjustment, 

and i t  i s  d i r e c t l y  contrary t o  the h i s t o r i c  ground rules l a i d  

down by t h i s  Commission f o r  t h i s  indiv idual  u t i l i t y  not only 

permitting, but encouraging us t o  make t h i s  amortization. That 

i s  the f i r s t  item i s  l e g a l l y  i n s u f f i c i e n t  adjustment. 

It 

I n  tha t  r a t e  case the Commission expressly authorized 

The second item i s  the $10.7 m i l l i o n  w r i t e - o f f  o f  

regulatory assets. Now, t h i s  item, too, involves an 

amortization o f  a regulatory asset which arises out o f  

previously flowed- through taxes and an e n t i t y  component -o f  

p r i o r  period a1 lowances fo r  funds used during construction. 

What was going on here i s  t h i s  has been recurring since 1993, 

we have been expensing these items since 1993. 

And in one instance we were accelerating depreciation 

more rap id ly  than s t a f f  thought we should be i n  g iv ing the 
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ratepayers a benef i t  too  soon, and so we needed t o  recapture 

some o f  that .  And i n  the other instance i t  was i n  the opposite 

d i rect ion,  i t  was trending i n  the opposite d i rect ion,  so there 

was a l i t t l e  b i t  o f  an offset, but  not completely. And we 

agreed wi th  s t a f f  l a s t  year t o  make an adjustment t o  

essent ia l ly  catch up-and reconcile these items wi th  the way 

s t a f f  preferred us t o  be accounting fo r  them. And so there was 

a $10.7 m i  11 ion  increment over what we are annual 1 y amortizing 

on both o f  these items. 

So, what did the in ter im ra te  order say i n  t h i s  

instance? The in ter im ra te  order says, wel l ,  t h i s  i s  a 

nonrecurring expense and so we should adjust t h i s  out. But, 

again, t h i s  adjustment doesn't f u l f i l l  the statutory c r i t e r i a .  

To begin w i th  there i s  no precedent i n  the l a s t  ra te  case which 

i s ,  again, the polestar under the in te r im ra te  statute f o r  

making t h i s  adjustment. There was no adjustment made i n  our 

1 a s t  ra te  f o r  nonrecurring expenses. 

There were two instances where the Commission 

considered making such adjustments f o r  extraordinary items, and 

said, no, as long as there are things tha t  appear from time t o  

time and the amount i s  reasonable, t h a t ' s  okay, they should be 
taken i n t o  account f o r  ratemaking. And as I mentioned, the l a s t  

order a1 so expressly permitted us t o  amortize regulatory 

assets. 

In addition, t h i s  i s  a recurr ing expense. As I 
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mentioned, i t  i s  something tha t  we expense year i n  and year 

out. -And the only issue i s  the amount i n  t h i s  one par t icu lar  

year. And, again, i n  our last ra te  case the Commission said as 

t o  these apparently nonrecurring items, i f  they ar ise from time 

t o  t ime and the amount i s  reasonable, then they are okay. In 

t h i s  instance, the amount was spec i f i ca l l y  requested and 

discussed w i th  s t a f f  and i t  i s ,  per se, reasonable under those 

circumstances. There i s  ce r ta in l y  no showing tha t  it i s  

unreasonabl e. 

And i n  the l a s t  ra te  case on one o f  these items the 

Commission said - -  there was a challenge as t o  one o f  these 

expense items tha t  was a1 legedly .nonrecurring and they said, 

well ,  there i s  no showing i n  t h i s  record tha t  it i s  an 

unreasonable amount, therefore, we are not going t o  make an 

adjustment from Florida Power's reported earnings. And tha t  i s  

the appropriate treatment here. Again, using the statutory 

c r i t e r i a  there i s  no basis fo r  t h i s  adjustment. 
The next item i s  a disallowance o f  an adjustment f o r  

the CR-3 regulatory asset. The Commission may reca l l  t h a t  we 

experi enced an extended outage o f  our nucl ear f aci 1 i t y  i n 1997 . 
And as a resu l t  o f  that ,  there was a dispute over the prudence 

o f  the outage, and there were a number o f  par t ies involved in 
the discussion and i n  the l i t i g a t i o n .  And we reached a 

compromise, a s e t t  ement. And as par t  o f  the settlement 

Flor ida Power agreed t o  step up t o  the p la te and absorb the 

I 
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short-term impacts, much of the short-term impacts of t h i s  

outage amounting t o  about $106 m i l l i o n  o f  expenses i n  the form 

o f  higher fuel costs and O&M expenses incurred as a resul t  o f  

the outage. 

But another c r i t i c a l  part  o f  the settlement was there 

would be no future impact on our earnings, because t h i s  

required a h i t  t o  retained earnings which would lower our r a t e  

base.and impact our a b i l i t y  t o  earn i n  the future, and there 

was an agreement tha t  there would be no future impact on that. 

And the Commission was asked t o  approve t h i s ,  and the 

Commission d id  approve t h i s  st ipulat ion.  And everybody 

understood the implications o f  t h i s ,  tha t  we would need t o  make 

an adjustment t o  our common equity t o  avoid a double impact or 

a recurr ing impact. Not only the $100 m i l l i o n  i n  expenses that  

we incurred t h a t  year, but each year from there on out we would 

su f fe r  an impact on our earnings. 

The order that  was entered by t h i s  Commission i n  July 

o f  1997 spec i f i ca l l y  says FPC w i l l  be allowed t o  exclude the 

ef fects  o f  the s t ipu la t ion  i n  representing the company's 

capi ta l  structure i n  i t s  survei 17 ance reports. Your order goes 

on t o  say that  the s t ipu lat ion i s  s i l e n t  with respect t o  how 

long t h i s  adjustment w i l l  be made. The part ies indicate i t  i s  

contemplated wi th in  the s t ipu la t ion  t h a t  t h i s  adjustment may 

continue beyond the four-year amortization period. Remember, 

t h i s  i s  a July 1997 order, so t h i s  takes us pas t  July 2001. 
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I 

So why d i d  the Commission reverse t h i s  adjustment? 

The Commission - -  I'm sorry, the'Commission i n  i t s  order 

approving t h i s  indicated that  the adjustment might end i n  the 

?vent there i s  a ra te  case. And, of course, i f  there i s  a ra te  

case our equity structure w i l l  be subject t o  review. And 

coming out o f  tha t  ra te  case that  adjustment may o r  may not be 

continued prospectively. Everybody understands that .  Now, we 

are going t o  put on testimony that ,  i n  tac t ,  it should be 

continued because the same rat ionale ex is ts  today as i t  existed 

then t o  continue th i s .  

But what the in ter im ra te  order says i s ,  wel l ,  since 

we started a ra te  case i n  July, and since tha t  s t ipu la t ion  o f  

the r a t e  freeze ends i n  July 2001, we are going t o  i n s i s t  t ha t  

that adjustment be terminated. And i f  it i s ,  then there i s  

going t o  be overearnings. Well , there are a number o f  problems 

with t h i s  analysis. To begin wi th  i t  d i r e c t l y  contravenes the 

statutory d i rec t i ve  tha t  any in ter im ra te  decision designating 

funds subject t o  refund be confined t o  the 12-month period 

ending February 28th, 2000 f o r  t h i s  u t i l i t y ,  the most recent 

12 - month peri od 
I 

July 2001 f a l l s  outside that ,  so we are already 

re ly ing  on something tha t  f a l l s  outside the s t a t u t o r i l y  

prescribed period tha t  i s  supposed t o  be used for t h i s  

analysis. That i s  reason enough r i g h t  there t o  reverse that  

decision because i t  d i r e c t l y  contravenes the statute. 
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In addition, it i s  inappropriate t o  speculate what 

the outcome o f  the ra te  case w i l l '  be on t h i s .  This does not 

amount t o  a showing tha t  we v io la ted the h i s t o r i c  ground rules 
applicable t o  t h i s  u t i l i t y  f o r  taking our expenses. The 

h i s t o r i c  ground ru les permitted us t o  take tha t  expense, tha t  

adjustment i n  2000. 'What the in te r im ra te  order does here i s  

it i s  conjecturing tha t  t h i s  may not be continued a f te r  the 

outcome o f  the ra te  case. And as I mentioned, tha t  i s  not 
permitted under the statute or  t h i s  Commission's decisions. 

I n  fact ,  OPC i n  i t s  response acknowledges th i s .  OPC 

says i n  i t s  response tha t  the coit inued v i a b i l i t y  o f  t h i s  

adjustment i s  not established i n - t h e  s t ipu la t ion  and i t  may or 

may not be allowed by the Commission when permanent rates are 
established. For t h i s  reason i t  i s  not appropriately decided 

a t  the in te r im stage. We agree completely. This i s  not an 

appropriate item for consideration on t h i s  in ter im rate order 

which requires the Commission t o  make a f ind ing tha t  we are, i n  

fact ,  overearning i n  tha t  12-month h i s t o r i c  period and f o r  t ha t  

reason the ratepayers need t o  be* made whole out o f  t h i s  year's 

revenues. This i s  not an h i s t o r i c  decision, it i s  a project ion 

about what may happen a t  the outcome o f  t h i s  r a t e  case, which 

i s  o f f  l i m i t s .  

Now, one more matter on t h i s  before I move on t o  the 

* 

l a s t  item. During the hearing on t h i s  CR-3  s t ipu lat ion,  the 

( I f f ice o f  Public Counsel conceded tha t  the Commission could not 
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neverse t h i s  CR-3 adjustment t o  decide tha t  FPC was 

iverearning, which i s  exactly what i t  has done i n  t h i s  in ter im 

mate order. The Commission has looked a t  t h i s  and says, now i f  

Me adjust t h i s  out, the u t i l i t y  i s  overearning, t h i s  i s  one o f  

the reasons that the order also launches t h i s  ra te  case and 

.equired the f i l i n g  o f  the MFRs. 

Commissioner Deason asked M r .  Howe i n  tha t  

x-oceedi ng, quote, "Do you agree i f we approve the s t i  pul at ion, 

the Commission p r e t t y  much i s  bound t o  have Flor ida Power 

specify booking f o r  t h i s  e n t i t y  adjustment t o  use t h a t  f o r  

survei 11 ance report ing purposes before we could show the 

zompany was overearning t o  i n i t i a t e  a ra te  reduction? It would 

have t o  even exceed the equity as they calculate it f o r  

survei 11 ance purposes?" Mr . Howe: "Yes, s i  r. We would 1 i ke 

that t o  be i n  force today." 

The f ina l  item concerns severance payments. There i s  

an i t e m  worth $65 m i l l i on .  If we are keeping count on a l l  the 

items so f a r ,  the other items t h a t  we have discussed are worth 

about 90 m i l l i o n .  There i s  a t o t a l  o f  114 m i l l i o n  subject t o  

refund. That means i f  the Commission were t o  agree wi th  us on 

a l l  the other items a t  most we are talking about $24 m i l l i o n  of 

the severance costs tha t  would be i n  the category o f  excess 

earnings. 

excess earnings, but j u s t  t r y i n g  t o  put t h i s  i n  perspective. 

1 

I ' m  not suggesting by any means tha t  those would be 

Now, i t  i s  not disputed tha t  t h i s  item involves 
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severance payments made by the company as par t  o f  i t s  merger. 

These - were payments made t o  d i  splaced empl oyees, d i  spl aced by 

the merger, and as everybody seems t o  be recognizing, these are 

going t o  producing benefi ts tha t  are on-going f o r  the company 

and i t s  ratepayers. 

Now, why ds'd the in ter im order make t h i s  adjustment? 

Again, the assertion was tha t  t h i s  i s  a nonrecurring one-time 
severance payment item, and i t  shouldn't be taken i n t o  account 

fo r  t h a t  reason. Again. we would submit t ha t  the analysis i s  

based on a project ion tha t  i f  tha t  doesn't recur in 2001 there 

may be overearnings i n  2001, which i s  an inappropriate 

predict ion. It's not a f ind ing tha t  t h i s  was an inappropriate 

expense i n  the year 2000. 

Again, i f  you use the polestar o f  what  are the 

h i s t o r i c  ground rules i n  place f o r  t h i s  u t i l i t y ,  there i s  no 
i nd ica t ion  i n  the l a s t  ra te  case tha t  t h i s  type o f  item could 

be disapproved. The company has h i s t o r i c a l l y  reported i n  i t s  

survei l  1 ance reports for ratemaking purposes severance costs 

and, i n  fact ,  has incurred them i n  considerable severance 
expenses over the years from time t o  time. Laid o f f  more 

employees i n  '94 and '95 and reported tha t  on surveil lance 

report ing without objection by the staff  or the Commission. 

And so there i s  no b a s i s  t o  presume tha t  t h i s  i s  an 

inappropriate expense i n  the year 2000. 

i f  we were t a l k ing  about the  increased side i f we en joyed or 
It would be much l i k e  
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suffered an incredibly hot winter or - -  I'm sorry, incredibly 

hot summer or incredibly harsh winter and enjoyed extraordinary 

revenues i n  the p r i o r  period, and tha t  i s  the only reason we 

made our minimum, tha t  would not create a basis for us t o  come 

i n  and seek an in ter im increase t o  say, well , we j u s t  made our 

authori zed minimum earnings because we had extraordi nary 

revenues. Here the in ter im ra te  order says, wel l ,  there was an 

extraordinary expense item. I 

There i s  a fur ther reason why t h i s  i s  an 

inappropriate adjustment and tha t  i s  that ,  again, t h i s  i s  a 

merger-related i tem.  In the f u l l ' r a t e  case there i s  going t o  

be f u l l  discussion o f  the impacts, the costs, and the benefi ts 

o f  the merger tha t  includes t h i s  item and a number o f  other 

items. And it i s  premature as part o f  t h i s  in te r im rate case 

decision, or in ter im ra te  order decision t o  say tha t  i s  an 

inappropriate expense because i t  ' s getting ahead o f  ourselves , 

again, on the rate case. It i s  not something tha t  can be 

handled on a h i s t o r i c  basis t o  say h i s t o r i c a l l y  under the 

ground ru les tha t  were i n  place fo r  t h i s  u t i l i t y  tha t  was 

inappropriate i n  the year 2000. We know tha t  t o  a certainty 

and we can earmark these funds fo r  refund. 

I 

COMMISSIONER JABER: Mr . Sasso. 

MR. SASSO: Yes, ma'am. 

COMMISSIONER JABER: Where does it say tha t  any o f  

these expenses are inappropriate? 
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MR. SASSO: Well i t  doesn't, Commissioner Jaber. and 

that  i s  exactly our point ,  because i t  needs to .  Under the 

statute i n  order t o  f i n d  funds subject t o  refund the Commission 

has t o  f i n d  that  we are overearning. The statute says make a 

prima fac ie  showing tha t  the u t i l i t y  i s  overearning using the 

grown rules i n  place: That would mean tha t  we are taking 

expenses that  we shoul dn' t be taking or  we enjoying excessive 

revenues, but there i s  something demonst,rative and factual and 

h is to r ica l  demonstrating we are, i n  fact ,  overearning i n  the 

immediately preceding 12-month period. And t ha t  i s  not what i s  

going on here. 
5 

What i s  going on here 3s a feel ing as has been 

ar t icu la ted by Public Counsel that  maybe the rate o f  return i s  

going t o  be going down, the ROE i s  going t o  be going down, and 

so we need t o  capture as much money as we can so we w i l l  have a 

pool available t o  come back and get it. That i s  not the 

standard. That unfairly subjects our 2001 revenues which are 

presumptively appropriate. 

COMMISSIONER JABER: Let me make sure I understand 
I 

your point ,  though. You would agree t ha t  calculat ing revenues 

t o  the maximum o f  the range o f  return i s  not the same as saying 

those expenses are i nappropri ate. 

MR. SASSO: That's r i gh t .  

COMMISSIONER JABER: You are not t r y i n g  t o  say that? 

MR. SASSO: I ' m  not t r y i n g  t o  say that .  In fac t .  as 
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I mentioned the statute s t r i k e s  a balance between retroact ive 

and prospective ratemaking. It says i f  you i d e n t i f y  that  we 

have been overearning, you can essent ia l ly  create a make whole 

pool out o f  2001 revenues, and tha t  creates a cap, a maximum 

amount that  you can obtain through a refund order. But t ha t  

refund order i s  based on the ROE tha t  you are  going t o  set in 
the f u l l  r a t e  case. So there i s  a l i t t l e  b i t  o f  a mismatch. 

It says you can ' t  apply the new rules o t  the game t o  us, but 

you can say that  we violated the o ld  rules o f  the game and we 

have some making up t o  do t o  the ratepayers, and you could come 

a f te r  tha t  money under the new ROE. 

COMMISSIONER JABER: So you take the view tha t  by 

including the revenues from those expenses then our calculat ion 

o f  the in ter im decrease we, i n  e f fec t ,  have said that  those 

expenses are i nappropri ate? 

MR. SASSO: Yes, ma'am. And, in fact ,  what i s  

required i s  tha t  the Commission be able t o  say t o  a cer ta in ty  

based on what it has already adjudicated as t o  t h i s  individual 

u t i l i t y  tha t  we are doing something wrong in essence, I don't 

irJant t o  put a moral tone on it, but t ha t  we a re  overearning. 

And tha t  hasn't happened, and it can ' t  happen, and we see no 

bas is  f o r  that  t o  happen. 

COMMISSIONER DEASON: Mr. Sasso; l e t  me ask you a 

question. The use o f  the term the l a t e s t  - -  i s  it, what, the 

l a t e s t  12 months, the 1 a s t  12 months, what - - 
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MR. SASSO: The most recent 12-month period. 

COMMISSIONER DEASON: fhe most recent 12 months. Is 
:hat i n  the context o f  the most recent 12 months p r i o r  t o  

i u t t i n g  money subject t o  refund, o r  i s  i t  the most recent 12 

nonths p r i o r  t o  prospective new r a t e s  being set? 

MR. SASS0:- It i s  the u t i l i t y ' s  most recent 12-month 

2arnings period. And the s t a f f  has calculated and the inter im 

-ate order accepts that  that  period i s  the period ending 

-ebruary 28th, 2000. That i s  the way the analysis has been 

:onducted. That i s  the year that was used. 

Now, despite that  wi th  respect t o  t h i s  CR-3  item, 
2ffect ive July 2001 we have been -asked t o  set about 16 m i l  l i o n  

subject t o  refund, but i t  commences July 2001 i n  order, 
x tens ib l y ,  to respect the s t ipu la t ion  ordering a ra te freeze 

through tha t  date. But, again, we would submit you can' t  mix 

rate periods. You can ' t  mix t e s t  years as i t  were and exceed 

that 12 - month per i od . 
CHAIRMAN JACOBS: Does that  conclude your 

presentation? 

MR. SASSO: Yes. Thank you, Mr. Chairman. 

CHAIRMAN JACOBS: M r .  Howe. 
MR. HOWE: Thank you, Chairman Jacobs, Commissioners. 

I ' m  Roger Howe appearing on behalf o f  the c i t izens o f  the State 

o f  Flor ida.  And not surpr is ingly,  I am here t o  speak i n  

opposition t o  Flor ida Power Corporation's motion. 
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Commissioners, we are here on a motion f o r  

reconsideration. 

t o  po int  out t o  you a mistake o f  f ac t  o r  l a w  tha t  i f  changed 

would necessarily lead t o  a contrary resu l t  than the one the 

Commission reached i n  i t s  order. A t  i t ' s  most basic, 

Commissioners, what your in te r im order d id  i s  i t  ordered the 

company t o  hold $114 m i l l i o n  subject t o  refund. What the 

Commission d i d  was conclude t h a t  the company - -  i f  $114 m i l l i o n  

were held subject t o  refund, essent ia l ly  i f  the company d i d n ' t  

have tha t  money, the company would s t i l l  be allowed t o  earn a 

13 percent re turn on equity, the c e i l i n g  o f  i t s  l a s t  allowed 

range during the pendency o f  t h i s  proceeding. 

It i s  Flor ida Power Corporation's ob1 i ga t ion  

You have not heard anything from the company 

demonstrating tha t  tha t  conclusion you reached i s  incorrect. I 

would submit t ha t  the company has not demonstrated any mistake 

of  fact .  Essent ia l ly  then what the company must be arguing i s  

a mistake o f  law.  That you followed a process tha t  reached an 

incorrect  resu l t .  And essent ia l ly  what the company i s  saying 

i s  there are circumstances unique t o  Florida Power Corporation 

tha t  l i m i t  t h i s  Commission's a b i l i t y  t o  set the Company's 

earnings during the pendency o f  t h i s  proceeding. That is not 

and never has been the in ter im ratemaking standard. 

Now, M r .  Sasso reached t h i s  resu l t  by s ta t ing  tha t  

the Commission i s  constralned t o  an evaluation o f  so le ly  

h i s t o r i c  data. Commissioners, i f  you were t o  do t ha t  you could 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 
6 

7 

8 

9 

10 

11 
12 

13 
14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

47 

never s e t  inter im ra tes  during the pendency o f  a proceeding t o  

reach-a speci f ic  earnings leve l .  ' In the case o f  an inter im 

ra te  increase, you set r a t e s  t o  reach the bottom o f  the last 
allowed return on equity. During the pendency o f  the 

proceeding i t  i s  always forward-looking. I n  the case o f  the 

overearni ngs , you don t order an immedi ate inter im ra te  

reduction, but you do capture t h i s  money subject t o  refund. 

Mathematically i t  has the same e f fec t .  / 

But, again, it- i s  sett ing the companies earnings a t  

the maximum o f  i t s  l a s t  allowed range during the pendency o f  

the proceeding. There i s  nothing unique t o  Florida Power 

Corporation that  would suggest t o  t h i s  Commission tha t  you 

should not be concerned wi th  the u t i l i t y ' s  earnings during the 

pendency o f  t h i  s proceeding 

Now with reference t o  the in ter im statute i t s e l f ,  

366.071, Sub 1, i n  par t i cu la r ,  It says the Commission may 

during any proceeding f o r  change o f  rates upon i t s  own motion 

o r  upon p e t i t i o n  from any party, and i t  goes on, authorize the 

co l lec t ion  o f  in ter im rates u n t i l  the e f fec t i ve  date o f  the 

f i n a l  order. And here i s  the important sentence. Such inter im 

rates may be based upon a t e s t  period d i f f e ren t  from the t e s t  

period used i n  the request f o r  permanent rate re1 i e f .  

I 

Commissioners, a t e s t  period i s  a body, a co l lect ion 

o f  data normally for 12 months tha t  wi th appropriate 

adjustments and consideration i s  representative o f  the future. 
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That i s  how the in te r im statute works, t h a t  i s  how it has 

always worked. I would also point  out t o  you tha t  by stat ing 

tha t  it can be based on a t e s t  period d i f f e r e n t  from that  used 

for permanent r a t e  r e l i e f ,  i t  suggests tha t  in te r im rates could 

even under the current statutory scheme be established based on 

a projected t e s t  year . 
Because i n  t h i s  case i f  you used the same t e s t  period 

used fo r  permanent rates, you would use ,a projected t e s t  year 

t o  set Flor ida Power Corporation's interim rates. You are not 

required t o  do so and you did not do so i n  t h i s  case. 

Throughout t h i s  s ta tu te  - - 
COMMISSIONER DEASON: Mr. Howe, you are saying tha t  

the Commission has the author i ty t o  use a projected t e s t  year 

f o r  purposes o f  establ ishing in ter im rates? 
MR. HOWE: I would have t o  say so, yes. And the 

reason being t h i s  provision i n  the statute tha t  says they may 

be based upon a t e s t  year d i f f e ren t  than t h a t  used f o r  

permanent rates. It suggests tha t  you could use - -  you could 

ce r ta in l y  use the same t e s t  period then f o r  both inter im and 

permanent. And, i n  fac t ,  Commissioners, you have done so. 

Again, re fe r r i ng  back t o  some old h is to ry  o f  mine, 

the 1980 Florida Power Corporation ra te  case was essent ia l ly  

established - -  you established in ter im rates on a projected 

t e s t  year. The Supreme Court rejected our arguments tha t  such 

an act ion was not permi s s i  b l  e . 
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But staying wi th  the statute for a moment - -  

COMMISSIONER DEASON: Contrast tha t  in terpretat ion 

d i t h  Mr. Sasso's in terpretat ion o f  the meaning o f  the phrase 

nost recent 12-months period i n  the statute. 

MR. HOWE: I would be glad t o .  

pretend tha t  I can make t h i s  in te r im statute consistent from 

beginning t o  end. For example, as I j u s t  said, i t  can be based 

upon a d i f f e ren t  t e s t  period, which i s  used i n  t h i s  case, but 

it also suggests it could be used upon the same. When we come 

t o  Subsection 58, i n  par t icu lar ,  i t  says achieved r a t e  o f  

return means the ra te  o f  re turn earned by the publ ic u t i l i t y  

I ' m  not going t o  

f o r  the most recent 12-month pertod. 

But the next sentence says the achieved ra te  o f  

re turn shall be calculated by applying appropriate adjustments 

consistent wi th  those which were used i n  the most recent 

indiv idual  ra te  proceeding. So we are not t a l  k ing about a per 

books number, we are ta l k ing  about a calculated number. And 

the word calculated appears i n  several instances i n  the 

statute. For example, back up bn number one i t  says the public 
u t i l i t y  - -  the pe t i t ion ing  party, the Commission, or  the publ ic 

u t i l i t y  shal l  demonstrate that  the publ ic u t i l i t y  i s  earning 

outside the range o f  reasonableness on ra te  o f  re turn 

calculated i n  accordance w i t h  Subsection 5.. It i s  a calculated 

number. I t ' s  not you take whatever the company was actual ly 

earning. 
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Commissioners, if you were t o  take tha t  approach, 

that would mean i n  Flor ida Power 'Corporation's par t i cu la r  

circumstances you cannot exerci se any control whatsoever over 
the i r  earnings during the pendency o f  t h i s  proceeding. That 

F1 orida Power Corporati on can earn whatever i t s  current rates 

a l l o w  i t  t o  earn durjng the pendency o f  the proceeding, and so 

fo r  t h e i r  purposes there w i l l  be a hiatus i n  regulation. A l l  

you can do f o r  them i s  l e t  them earn what they w i l l  and then 

set rates prospectively a t  the end o f  the case. 

two common threads running through a l l  the case l a w  and 

I f  there i s  a common thread, or I should say perhaps 

i m p l i c i t  i n  the statute, i t  i s  t h a t  in te r im rate se t t ing  i s  

par t  and parcel o f  the process the Commission follows t o  set 

rates f o r  the future. It i s  the appropriate level  o f  rates 

during the pendency o f  the proceeding. That i s  necessarily 

forward-looking. 

The second thread, I think,  t ha t  runs through a l l  o f  

t h i s  i s  in te r im rates are and always have been intended t o  

reduce regulatory lag. To have your prospective f i n a l  decision 

take e f fec t  as ear ly  as possible w i th in  the constraints allowed 

by the in ter im process i t s e l f .  By tha t  I mean you have t o  use 

the las t  allowed return on equity range. There i s  nothing we 

can do about that .  But the i n ten t  o f  the whole scheme of 

regulat ion i s  t o  have your f i n a l  decision have retrospective 

appl icat ion back t o  the t ime in te r im rates were set so tha t  
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whether i t  be a ra te  increase i n  which the company gets the 

benefit as e a r l y  as possible, o r ' a  ra te  decrease that  have an 

e f fec t  back t o  the ea r l i es t  date possible. And it i s  stated 

repeatedly i n  the case law tha t  the purpose of in ter im rates i s  

t o  reduce regulatory lag.  

You cannot- reduce regul atory 1 ag i f  F1 orida Power 

Corporation i s  not subject t o  any regulat ion o f  i t s  earnings 

during the pendency o f  t h i s  proceeding. Now, on t h i s  point  I 

th ink I mentioned t o  you e a r l i e r  a t  the very beginning o f  the 

in ter im statute i t  uses the phrase t e s t  period. That i s  a very 

important phrase. 
.r 

It doesn't - -  by the way, the words 

surveil lance report don't  appear - i n  the in ter im statute. I t  i s  

a t e s t  period. It i s  an h i s t o r i c  t e s t  period t o  set future 

rates . 
And, Commissioners, t h i s  has been addressed by the 

Flor ida Supreme Court i n  case law. I would re fe r  you t o  the 

case o f  Maule Industr ies versus Mayo, 342 So.2d 63, Flor ida 

Supreme Court, 1976. And Maule i s  spelled M-A-U-L-E. 
Commissioners, i n  t h i s  case the Commission set in ter im rates 

and a t  the end o f  the case they real ized tha t  they had s e t  them 

incorrect ly ,  but the Commission decided since the in ter im rates 

d i d  not exceed the permanent rates there was no need f o r  a 

correction. Our o f f i c e  took an appeal and the court agreed 

wi th  us. And a t  342 So.2d, Page 65, i t  refers t o  the 

Commission's own order. And i t  states - -  and, by the way, t h i s  

I 
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i s  the order as i t  referred t o  the setting o f  in te r im ra tes .  

I n  i t s  order the f u l l  Commission'adopted the dissenting view 

sxpressed i n  the in ter im order tha t  unrecovered fuel costs are 

nonrecurring and should be disallowed as an operating expense 

i n  the t e s t  year computation. And then i t  i s  followed by 

Footnote 3, and 1 w i l l  read par t  o f  that .  Footnote 3 s ta tes ,  

"The Commission's f i n a l  order on t h i s  point  states, quote, i n  

ratemaking procedures - - " excuse me, "i n ratemaki ng proceedi ngs 

we have t r a d i t i o n a l l y  di-sallowed or  adjusted out those items 

which are nonrecurring extraordinary i n  nature and 
unrepresentative o f  normal operations," and I w i l l  skip a 

couple o f  l ines.  It says, "In any event, we are compelled t o  

characterize the fuel underrecovery as nonrecurring, 

extraordinary i n  nature, and unrepresentative o f  normal 

operations. I' 

This i s  the standard tha t  i s  used for set t ing  in ter im 

rates. Continuing on i n  tha t  same case, 342 So.2d a t  Page 68, 

the court said, "We now tu rn  from the Commission's legal 

standard f o r  in ter im r e l i e f  t o  the amount actual ly  awarded i n  

t h i s  case. We f i n d  tha t  the Commission allowed FPL t o  

exaggerate i t s  operating expenses f o r  the purpose o f  computing 

a revenue deficiency by including i n  i t s  computations a 

nonrecurring i tem wholly inappropriate t o  the t e s t  year tool  o f  

ratemaking. The error  f i r s t  occurred when the Commission 

accepted FPL' s net operati ng income f igures as bei ng consi stent 
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for the company. 

t h  'the p r i o r  treatment of 

I n  fact ,  those 

And I will skip t o  the end o f  the next paragraph. I t  
says, "In a l l  such cases the excessive allowance d i s to r t s  the 

amount o f  revenue needed t o  b r ing  the u t i l i t y  up t o  the l a s t  

authorized minimum rate o f  return." 

Commissioners, we a re  i n  a protracted ratemaking 

process. Early on it was established by the court, l a t e r  by 

the Legislature by the adoption o f  the in te r im statute, tha t  

the purpose o f  in te r im rates i s  two-fold. 

problems o f  re t roac t i  ve ratemaki ng and i t  reduces regu7 atory 

lag. The sole issue before you i s  whether you d i d  a reasonable 

job o f  establ ishing the amount o f  the revenue reduction - -  i n  

t h i s  case revenues captured subject t o  refund - - necessary t o  

b r ing  Flor ida Power Corporation's earnings down t o  the 13 

percent c e i l i n g  o f  i t s  last allowed return on equity. You have 

done so. 

I t  avoids the 

Now, on the par t i cu la r  items tha t  the company i s  
I 

addressing, the Tiger Bay amortization. Commissioners, i f  you 

were not t o  make tha t  adjustment, you would l e t  Florida Power 

Corporation control i t s  earnings during the pendency o f  t h i s  

proceeding. You would set t h e i r  re turn on equi ty - - i f  you 

included it, they chose not t o  book it, they could earn what 

they wanted. They don ' t  have tha t  choice. You set t h e i r  rates 
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in ter im and permanent. 

S i m i l a r l y ,  the merger-re1 ated costs are nonrecurring, 

type necessary or  appropriate t o  take i n t o  

consideration t o  set rates prospectively so tha t  they earn a 

set re turn during the pendency o f  t h i s  proceeding. By the same 

token, I use the phrase the p r i o r  period flow-through. I th ink 

tha t  i s  a correct characterization o f  the $10.7 mi l l ion .  I t  i s  

a1 so nonrecurring. / 

Commissioners, t o  the extent t ha t  Flor ida Power 

Corporation i s  able during t h i s  process t o  convince you tha t  

those types o f  expenses shoul d be i ncl uded f o r  prospecti ve 

ratemaking purposes, they w i l l  not have t o  refund those monies 

but the customers will be adequately protected i n  the mean 

time. The equity r a t i o  as it f a l l s  out from our Crystal R iver  

3 s t ipu la t ion  could be problematic, but i s  not. The reason i t  

i s  not, I agree with what Mr. Sasso read i n to  the record t h a t  

i f  the company were brought i n  so le ly  because o f  i t s  equity 

r a t i o ,  tha t  was the only th ing  tha t  l e d  t o  an overearning 

s i tuat ion,  he would have a good*point. 

But i n  t h i s  case, Commissioners, we are already here. 

I t ' s  because o f  the Tiger Bay amortization, i t ' s  because o f  the 

merger-related costs, i t ' s  because o f  the p r i o r  period 

flow-through o f  the nonrecurring item t h a t  the company i s  

overearning. 

equi ty r a t i o .  

In t ha t  sense,, they are not here because o f  the 
I n  fairness t o  the customers, you must capture a 
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suff ic ient  amount o f  revenues t o  reduce the company's earnings 

lur ing the pendency o f  t h i s  proceeding t o  13 percent. That  i s  

p u r  statutory obl igation. If  you were t o  fo l low the company's 

wommendation, you would say the company i s  not subject t o  any 

*evenues held subject t o  refund. 

And, Commi s s i  oners, then you woul d be tu rn i  ng over 

the regulat ion o f  the company's earnings during the pendency o f  

th is proceeding t o  the company i t s e l  f . Lt would have the 

j i sc re t ion  whether i t  booked any add-itional amortizations fo r  

the Tiger Bay regulatory asset. It would have the discret ion 

Mhether i t  recorded any merger-related costs. It would have 

the d iscret ion whether it e i ther  #claimed the p r i o r  period 

flow-through f o r  a second time or  substi tuted another expense 

for it. And, Commissioners, you would be giv ing them the 

3iscret ion t o  determine t h e i r  equi ty  r a t i o  during the pendency 

a f  t h i s  proceeding. That i s  not how the in te r im statute works. 

The in te r im statute i s  not backward looking. You are 

not capturing monies from 2001 t h a t  the company may have t o  

give back. You are only-capturing money, earnings as they 

accumulate i n  - - since you issued your in ter im order, and 

set t ing those aside f o r  potent ia l  refund. I t  i s  completely 

forward-looking, i t  has no ret roact ive app l i cab i l i t y .  

Mr. Sasso used the phrase retroact ive.  

t o  do so. 

I ' m  not sure he meant 

But, Commissioners, the reason f o r  in te r im rate 
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setting i s  t o  avoid the prescr ipt ion against re t roact ive 

ratemaking. The court has said several times tha t  although you 

cannot engage i n  retroact ive ratemaking, and a1 though you must 

engage 1 -  you must set rates t o  be thereafter charged, tha t  

does not prevent you from capturing monies subject t o  refund 

subject t o  a l a t e r  evaluation o f  t h e i r  reasonableness. That i s  

what you are doing r i g h t  here and tha t  i s  what you are doing 

r i g h t  now. And tha t  i s  what you have t o  do t o  protect  the 

customer s in terests  

refund, you are reasonably assured tha t  the company w i l l  not 

earn more than a 13 percent re tu rn  on ent i ty during the 

pendency o f  t h i s  proceeding. The in ter im statute, the in ter im 

process w i l l  then have served the very purpose i t  was designed 

t o  serve. Thank you very much. 

With the $114 m i l l i o n  the company has held subject t o  

COMMISSIONER JABER: M r .  Hone, may 1 ask you a series 

o f  questions t o  make sure I understand the purpose of the 

statute. Hypothetically, i f  we f i n i s h  the ra te  proceedings and 

we f ind,  j u s t  f o r  the sake o f  ease, an amount equivalent t o  a 

m i l l i o n  do l la rs  tha t  should be refunded, and i f  we don't  hold 

monies subject t o  refund, or a m i l l i o n  dol lars  worth o f  money 

subject t o  refund, the customers don' t  have recourse i n  terms 

o f  a refund. We can ' t  go back re t roac t ive ly  and make the 

company refund t o  the customers what we have not held subject 

t o  refund, i s  t ha t  correct? 
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MR. HOWE: Yes, i t  i s .  

CHAIRMAN JACOBS: We can do a prospective rate 

reducti  on . 
MR. HOWE: That i s  correct. 

COMMISSIONER JABER: Now, one o f  the cases I believe 

you c i t e d  says tha t  the purpose o f  the in ter im hearing i s  t o  

f i x  temporary rates based upon known and eas i l y  measurable 

changes which have caused the u t i l i t y ' s  ,rates t o  be j u s t  and 

reasonable. How does tha t  al l  f i t  into the argument w i th  

respect t o  the Tiger Bay asset? It seems t o  me, fo r  example, 

t ha t  t ha t  i s  a known and measurable change. 

MR. HOWE: It i s .  And; Commissioner Jaber, each o f  

the i n te r im cases has been somewhat unique on i t s  facts. 

th ink  what you have here - -  but i n  each o f  those cases, wi th  

the adjustments or  wi th  the manner i n  which the Commission s e t  

rates, i t  was wi th  the expectation tha t  during the future 

period during which those rates would be i n  e f fec t ,  the 

earnings would be a t  the speci f ic  level intended by the 

statute. That i s  the piece t ha t  I th ink  i s  missing here. 

I 

I n  other words, the company would have you look back 

and say we weren't overearning i n  the pas t .  So, i f  you look 

over the in ter im period, the period during which t h i s  case w i l l  

be processed, you don' t  need t o  look a t  what our earnings are. 
You don't need t o  concern yourself wi th  whether we are going t o  

book addit ional Tiger Bay amortizations, you don' t  need t o  
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concern yoursel f w i th  whether we have merger - re1 ated costs and 

so fo r th .  And tha t  i s  what i s  fa i r l y  unique, I th ink,  about 

t h i s  case i n  tha t  i f  you fol low the company's approach you w i l l  

f i n d  t h i s  - -  I th ink I characterized it e a r l i e r  as. a hiatus, a 

period during which no rates are set f o r  Flor ida Power 

Corporation. The only reason you have agreed w i th  your s t a f f  

t o  create t h i s  docket i s  t ha t  you reasonably believed the 

company i s  overearning. You reasonably ,believed tha t  the 

outcome o f  a full  ra te  case w i l l  be a change i n  rates and from 
prel iminary indications i t  might be a reduction i n  rates. 

COMMISSIONER JABER: And aren ' t  we - -  d i d n ' t  we say 

tha t  i n  the order just  by makingpa f ind ing that  there were 

revenues t o  be captured tha t  took the company down t o  the 

maximum o f  the ROE? 

MR. HOWE: Yes, ma'am. 

COMMISSIONER JABER: Okay. So then you don't  agree 
wi th  the company tha t  t ha t  capturing o f  revenues has anything 

t o  do wi th  making a f ind ing tha t  the expenses were 

inappropriate, one th ing  has nothing t o  do wi th  another? 
I 

MR. HOWE: I agree tha t  one th ing  has nothing t o  do 

w i th  the other. You might f i n d  during the course o f  the f u l l  

proceeding tha t  you w i l l  accept cer ta in  posit ions o f  the 

company on a going-forward basis, and tha t  might have 

retrospective appl icat ion t o  the amount o f  in te r im refunds, i f  

there are any, but you can ' t  know tha t  a t  t h i s  time. 
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COMMISSIONER JABER: Because, i n  fac t ,  there are some 

expenses that  our s t a f f  d i d n ' t  even look a t  w i th  respect t o  the 

in ter im calculat ion, I would imagine? 

MR. HOWE: That i s  correct. And you w i l l  f i nd  tha t  

i n  our responsive pleading I said that .  That, i n  fact ,  i t  i s  

l i k e l y  tha t  the Comm.ission has not captured nearly enough money 

held subject t o  refund. Some o f  the things tha t  your s t a f f  

pointed out i n  i t s  recommendation are, f o r  example, tha t  the 

company has proposed t o  reduce i t s  nuclear decommi ssi oni ng 

costs by about $11 mi l l i on ,  I believe. That i s  not ref lected 

i n  tha t  114 m i l l i o n  in ter im ra te  reduction. And I'm c a l l i n g  i t  

a ra te  reduction, I rea l i ze  i t  i s  captured subject t o  refund. 

The company has a1 so proposed t o  the Commission tha t  

it lower i t s  f o s s i l  dismantlement accrual. I n  a l l  l ikel ihood, 

the Commission w i l l  be accepting both o f  those. So it i s  not 

a t  a l l  un l i ke ly  t h a t  the company w i l l  earn well above a 13 

percent ROE during the pendency o f  t h i s  proceeding i n  sp i te  o f  

the fac t  tha t  it has 114 m i l l i o n  subject t o  refund. 

COMMISSIONER JABER: Mr* Sasso, w i th  respect t o  the 

known and measurable changes tha t  standard c i t ed  t o  - - I th ink 

i t  was the United Telephone case, yes. Let me ask you the same 

question, how does t ha t  standard f i t  i n t o  t h i s  s i tuat ion? 

MR. SASSO: I f  I may, I don' t  know i f  it i s  an 

appropriate time t o  launch i n t o  rebuttal  now, but it seems l i k e  

a convenient segue. I don' t  want t o  in te r rup t  M r .  Howe t o  give 
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a 1 ong - w i  nded response. 

- CHAIRMAN JACOBS: Do you have a presentation, s t a f f ?  

MR. ELIAS: No, s i r .  

CHAIRMAN JACOBS: How f a r  along were you, Mr. Howe, 

were you about done? 

MR. HOWE: - I  th ink 1 can conclude now, yes. 

CHAIRMAN JACOBS: Okay. All r i g h t .  

MR. SASSO: Let me begin by answering your question, 

Commission Jaber, because it goes t o  the heart o f  the matter. 

Pub1 i c  Counsel ' s en t i  r e  argument i s based on a legal l y  f l  awed 

premise, outdated cases, and an outdated standard. Mr. Howe 

r e l i e s  on our 1980 ra te  case, on t h e  Maule case i n  1976. Yes, 

these cases d i d  involve projected t e s t  years because not only 

was tha t  appropriate a t  the time, the Supreme Court held tha t  

i t  was required. There wasn't the same in te r im ra te  statute i n  

e f fec t  a t  tha t  time. That d i d  not become e f fec t i ve  u n t i l  Ju ly  

o f  1980. 

Under the p r i o r  standard, the way t o  get an in ter im 

increase was through the f i l e  and suspend procedures where a 

u t i l i t y  would f i l e  a new ra te  scheme wi th  the Commission asking 

for approval, but asking f o r  i t  t o  go i n t o  e f fec t  immediately 

on an in ter im basis. The Commission would suspend that ,  

consider what por t ion of it, i f  any, should be granted 

immediately, r e l a t i v e l y  speaking, t o  provide in ter im r e l i e f .  

And the court was qui te  e x p l i c i t ,  i n  fac t ,  in Maule, i n  holding 
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tha t  because a l l  o f  t h i s  was predicated on a project ion, on a 

forward-looking t e s t  year, the u t i l i t y  had t o  seek in ter im 

r e l i e f  as well as permanent r e l i e f  on the bas is  o f  tha t  

forward- 1 ooki ng t e s t  year. 

In fact ,  the court said i n  Maule an in te r im award 

could never be requested o r  granted on the basis o f  a t es t  year 

d i f f e ren t  from tha t  used as the basis fo r  the permanent ra te 

increase request. And i n  t h i s  case the ,court held the 

Commission erred i n  allowing FPL t o  employ a d i f f e ren t  t e s t  

year f o r  the temporary and p a r t i a l  por t ion o f  i t s  permanent and 

f u l l  request. That was based on t he  rat ionale tha t  the in ter im 

ra te  procedures enacted in '74 were an in tegra l  par t  o f  the 

general and more elaborate process f o r  obtaining ra te  

increases. That was the process tha t  was then i n  effect. 
And inherent i n  tha t  process was everybody involved 

was engaging i n  two things. One was conjecture, forecasting, 

predict ion about what the future would bring. And, two, i t  was 

forced t o  r e l y  on general ratemaking pr inciples,  not those 

pr inc ip les established as l a w  for t ha t  u t i l i t y  i n  i t s  l a s t  

indiv idual  Tate case. 

The Legislature changed a l l  o f  tha t  when i t  enacted 

t h i s  statute i n  1980. I n  fact ,  i n  the Senate analysis o f  the 

new l a w ,  the section-by-section analysis provides tha t  t h i s  

b i l l  would s t a t u t o r i l y  authorize the Commission t o  allow 

the e f fec t i ve  date o f  in te r im rates t o  be col lected up un t i  
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the f i n a l  order on a permanent r a t e  change request, provides 

f o r  the use o f  a t e s t  period d i f f e ren t  from tha t  used i n  the 

permanent ra te  case, provides the procedure fo r  granting both 

in ter im ra te  increases and decreases. 

In ef fec t ,  the statute overruled the p r i o r  cases 
which forced everybody t o  look on a forward-looking basis  and 

adopted an h i s t o r i c  t e s t .  A backward looking t e s t  t ha t  

requires the Commission t o  f i n d  on an h i s to r i c  basis on the 

basis o f  the ex is t ing  grounds ru les tha t  we are, i n  fact ,  

overearning. This Commission said i n  - -  

CHAIRMAN JACOBS: M r .  Sasso. 

MR. SASSO: Yes, s i r .  

CHAIRMAN JACOBS: Is the statute tha t  c lear i n  

overrul i ng? 

MR. 

overrul i ng pr 

it e x p l i c i t l y  

SASSO: Oh, it doesn't say on i t s  face we are 

or  case law, but it imposes a d i f f e r e n t  standard, 

requires the Commission t o  calculate whether we 

are overearning. It says shal l  using the 12-month preceding 

period. And the Commission has consistently applied it i n  t h a t  

sense. I n  fact ,  i n  1989, the Commission i n  a Gulf Power case 

explained some o f  t h i s .  

366.071, Flor ida Statutes, the Flor ida .egislature has 

establ i shed a comprehensive and preci se methodol ogy f o r  

cal cul a t i  ng both i nterim ra te  i ncreases and decreases 

U t i l i z i n g  eas i l y  ascertainable and auditable h i s t o r i c  data, a 

It said by i t s  enactment o f  Section 
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party may establ ish a prima facie entit lement t o  e i ther  a ra te 

increase or  decrease. The s tatute 's  comprehensiveness i s  

demonstrated by the fac t  tha t  i t  spec i f i ca l l y  addresses areas 

previously not touched by the law,  such as the calculat ion o f  

in ter im r a t e  increases and decreases, the speci f ic  provision 

fo r  refunds and the method by which they would be calculated, 

as well  as the speci f ic  provisions providing tha t  in ter im rates 

be col 1 ected under bond or corporate undertaking. 

Addit ional ly, we note tha t  during a period o f  r i s i n g  capi ta l  

cost rates, the in ter im statute mit igates - -  doesn't solve, i t  

can't solve completely - -  but mitigates the e f fec ts  o f  

regulatory lag  by including i n  the required ra te  o f  re turn 

calculat ion current cost rates f o r  f ixed ra te  capi ta l ,  

short-term debt, variable cost debt, except e n t i t y  which i s  

included a t  i t s  l a s t  authorized ra te  o f  return. 

So t h i s  i s  not a panacea. I t  does not solve 

everybody' s probl em about regul atory 1 ag, but i t  he1 ps m i  ti gate 

it, and tha t  i s  a l l  i t  i s  intended t o  do. Those are the ground 

ru les on which the s t a f f  has proceeded and the Commission has 

proceeded on the in te r im ra te  order and those are the ones tha t  

govern t h i s  case. 

Very b r i e f l y  w i th  respect t o  some o f  the issues tha t  

M r .  Howe raised as regards the par t i cu la r  items, they a l l  have 

the co lor  tha t  the end j u s t i f i e s  the means. A t  the end of the 

day i t  would be nice t o  be able t o  come back and provide some 
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refund money t o  ratepayers, but the end does not j u s t i f y  the 

means. The means are important, 'too. There are statutory 

d i rect ives tha t  need t o  be followed that  protect  both 

ratepayers and u t i  1 i t i e s  when you are t a l  k i  ng about i ncreases 

o r  decreases, and i t  i s  important t o  fo l low those means 

s t r i c t l y .  

The question whether our 2001 earnings are 

unregulated i s  a red herring. This ra te  case i s  not d i r e c t l y  

addressing 2001 earnings; we are f i l  ing MFRs f o r  2002. The 

Commission or somebody could have asked for a ra te  case that  

would have addressed 2001 earni ngs , they were not addressed. 

No more than 1999 or  1998. The Commission has regular 

survei 1 1 ance report i ng . We are under the Commi s s i  on ' s 

supervision. And i f  somebody has a concern, act ion can be 
taken and i s  taken. Now there may be some l ag  time involved 

and, again, the solut ion i s n ' t  perfect, but there i s  a 

sol u t i  on 

Mr. Howe makes the point  t ha t  as regards the Tiger 

Bay asset tha t  i f  we are allowed t o  amortize t h i s  th ing we are 

in control o f  our earnings. That i s  j u s t  a way of saying i t  i s  

a discret ionary expense l i k e  paper c l i ps .  Yes, i t  i s  

discret ionary. But t o  the extent we accelerate tha t  

amortization as t h i s  Commission recognized and encouraging us 

t o  do so, we br ing the t a i l  end benef i t  t o  our ratepayers t h a t  

much sooner. We remove t h a t  regulatory asset from our books. 
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And as soon as tha t  happens they get an immediate i n jec t i on  

through the fuel clause which gives them r e l i e f .  So we should 

be encouraged t o  accelerate tha t .  And i f  i t  i s  w i th in  our 
control t ha t  i s  something the Commission understood and 

permitted . 
Merger cos ts .  He makes the broad statement these are 

i n  inappropriate expenses or  could be deemed that ,  but t ha t  i s  

prejudging the outcome o f  a very s ign i f i can t  discussion on 

these issues, and tha t  cannot be done on the basis o f  our last 
indiv idual  ra te  proceeding. 

general ratemaking pr inc ip les as we w i l l  i n  the future, we 

I f  we were going t o  launch i n t o  

would be ta l k ing  about matching pr inc ip les and other things 

which make these expenses very clear i n  relat ionship t o  the 

benef i t s  produced. 
The $10.7 million flow-through item, he called t ha t  a 

nonrecurring expense. It has been recurr ing every year since 

1993, i t  w i l l  recur i n  one i t e m  f o r  10 more years and another 

item f o r  30 years. 

The only question i s  i s  the amount reasonable. 

It i s  quintessent ia l ly  a recurring expense. 

It was an 

amount requested by the s t a f f ,  i t  i s  reasonable. 

COMMISSIONER JABER: So does tha t  mean i t  i s  a known 

and measurable change? 
MR. SASSO: I n  what sense, Commissioner? 

COMMISSIONER JABER: I ' m  j u s t  looking fo r  a 

d e f i  n i  ti on o f  known and measurabl e changes. 
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MR. SASSO: It is not - -  wel l ,  I'm sorry tha t  I'm 
confused about the context. It i's a - -  

COMMISSIONER JABER: I n  the United Telephone case i t  

makes reference t o  the purpose o f  in te r im rates or the in ter im 

statute t o  f i x  temporary r a t e s  based on known and measurable 

changes. 

MR. SASSO: Known and measurable changes i s  another 

way o f  saying we need t o  be confined to ,h i s to r i c  data, not 

making projections. That was r e a l l y  the beginning o f  tha t  

concept. It i s  un fa i r  t o  change the ru les going forward t o  

current year revenues. I f  there i s  a known and measurable 

change and we are h i s t o r i c a l l y  demonstrably exceeding our 

authorized ra te  o f  return, yes, you can take action. But t ha t  

i s  not the case here. 

And M r .  Howe essent ia l ly  concedes tha t  CR-3 standing 

alone would not be an appropriate basis f o r  taking action. We 

would submit i t  i s  no more appropriate because i t  i s  bunched 

together wi th  some other items. A deal i s  a deal We reached 

an agreement, the Commission approved it, i t  was seen as a 
win/win f o r  everybody involved. 

discontinued a t  the conclusion o f  the ra te  case, but tha t  i s  

not what we are doing here. We are supposed t o  be judging t h i s  

u t i l i t y  i n  the preceding 12-month period based on the ground 

ru les then i n  place and under those grounds rules i t  was 
permi s s i  bl e. Thank you. 

It may or may not be 
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CHAIRMAN JACOBS: What i s  the  impact then o f  the 

language i n  Subsection l? 

MR. SASSO: About the t e s t  year? 

CHAIRMAN JACOBS : Yes . 
MR. SASSO: That was, Commissioner Jacobs, i n  

response t o  the fac t - tha t  p r i o r  t o  the adoption o f  t h i s  

l eg i s la t i on  the Commission could not use a d i f f e ren t  t e s t  year. 

It was simply saying we are now authorizing you t o  use a 

d i f f e ren t  t e s t  year. I t  goes on t o  say you shal l  use the 

12-month preceding period i n  making the calculat ion. That i s  

mandatory 1 anguage . 
CHAIRMAN JACOBS: So i n  your estimation, then, 

Subsection 5 i s  a r e s t r i c t i o n  t o  Subsection l? 

MR. SASSO: Absolutely. I t  i s  much more speci f ic .  

It defines a very care fu l l y  conceived way o f  calculat ing t h i s  

matter as t h i s  Commission has recognized i n  i t s  own decisions. 

I t  gives c lear guidance. The may has t o  be understood i n  a 

h i s to r i ca l  context tha t  we are now loosening you from the p r i o r  

mandate o f  the Flor ida Supreme Court tha t  you must use only the 

same t e s t  year on a looking-forward basis as a permanent ra te 

case . 
CHAIRMAN JACOBS: I f  we do that,  then what impact 

does tha t  have with regard t o  the - -  we are taking a snapshot 

here t o  determine as a baseline. And your argument i s  that  

t ha t  baseline can only come from the l a s t  year, the p r io r  12 
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p above becomes 

MR. SASSO: No, it i s  e n t i r e l y  consistent. The way 

to  read them i n  harmony i s  that ,  yes, you are authorized t o  use 

a d i f f e ren t  t e s t  year, and, i n  fac t ,  now i n  Section 5 we are 

t e l l i n g  you which one. / 

CHAIRMAN JACOBS: That i s  exactly what I'm saying. 

You may - -  what I see i n  t h i s  i s  you may, but then down below 

it says you may not. 
1 

MR. SASSO: It says shal l  which i s  essent ia l ly  t o  say 

that you may not 
CHAIRMAN JACOBS: I t ' s  n u l l  and void. 

MR. SASSO: But, again, the context o f  the i n i t i a l  

authorization t o  use d i f f e ren t  t e s t  years i s  t o  make clear tha t  

we are now i n  a d i f f e ren t  world from the Maule case and the 

p r i o r  Supreme Court precedent which constr icted you only t o  a 

forward-looking basis.  They changed the whole scheme and said 

now you are using an h i s to r i ca l  t e s t  year, you are using 

h i s to r i ca l  data. We have a very precise way t o  calculate a l l  

o f  t h i s .  The refund i s  going t o  be something tha t  w i l l  be 

measured o f f  o f  the new ROE, but you have got t o  the 'last ROE 

when you are using the h i s to r i ca l  t e s t  period. It i s  a l l  

spelled out very nicely.  And i t  does give guidance that ,  as 
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the Commi s s i  on acknowl edged was previ ousl y 1 acki ng . 
CHAIRMAN JACOBS: The argument tha t  occurs t o  me, and 

I would l i k e  for you t o  address, i s  that  Section 5 i s  more 

speci f ic  than Section 1. Section 5 arguably could be speaking 

t o  i f  we were t o  choose a t e s t  year i n  Subsection 1, l e t ' s  say 

the same t es t  year as applicable for the permanent r a t e  

increase, could not Section 5 be read t o  say, well then i f  you 

do tha t  - -  / 

MR. SASSO: Well, Section 5 i s  f a i r l y  e x p l i c i t  and 

fa i r l y  broad. 

revenues subject t o  refund, the Commission shal l  determine the 

revenue deficiency or  excess by Calculating the dif ference 

between the achieved ra te  o f  return o f  a publ ic u t i l i t y  and i t s  

required rate o f  return applied t o  an average investment ra te 

base, or an end o f  period investment ra te base. Then f o r  

purposes o f  t h i s  subsection the achieved ra te  o f  return shal l  

be cal cul ated by applying appropri ate adjustments 

I t  says i n  set t ing inter im rates o r  set t ing 

CHAIRMAN JACOBS: And now you are leading me down a 

larger t r a i l  that  says Section 5 may be more 1 imited. Because 

i f  I begin by calculat ing something, and I can look a t  e i ther 

an average or  an end-of-period rate base t o  do it, and then I 

get down t o  Paragraph 1 and I can look a t  what the appropriate 

adjustments are t o  that ,  i t  st r ikes me then tha t  I ' m  going down 

i n t o  a more narrow and more r e s t r i c t i v e  - - I can agree wi th you 

i n  tha t  standpoint, but i t  doesn't sound l i k e  i f  I make - -  that  
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I could i t  prohibi ted my making a choice up i n  Subsection 1. 

have s t i l l  chose a t e s t  year tha t  was the same as the permanent 

or I could have chosen nother one. And now then based on tha t  

I am now going t o  a more l im i ted  and a more narrow analysis 

looking a t  tha t  decision tha t  was made i n  Subsection 1. 

MR. SASS0:- Well, Mr. Jacobs, you may have iden t i f i ed  

an argument, and Mr. Howe has i d e n t i f i e d  an argument about the 

statute, but u l t imate ly  we are l ed  t o  r e l y  on the most natural 

reading o f  the statute and pr inc ip les o f  s ta tutory  construction 

tha t  the pr inc ip le  - -  the p r inc ip le  being that the more 

par t i cu la r  controls over the more general And obviously, 

also, the leg is la tu re  would not have launched i n t o  a very 

careful development o f  a procedure f o r  ca lcu lat ing t h i s  i f  i t  

meant t o  loosen the Commission from any moorings in Subsection 

1, which i s  r e a l l y  o f  an introductory nature. 

Again, the l e g i s l a t i v e  h is to ry  says tha t  t h i s  

provides the procedure fo r  granting both in te r im ra te  increases 

and decreases. Thi s Cornmi ssion i n reviewing the statute 

ear l  i e r  says i t  establishes a comprehensive and precise 

methodology f o r  cal cul a t ing both in ter im ra te  increases and 

decreases. We would submit tha t  i s  the most natural reading o f  

t h i s  statute. That i t  would be unreasonable t o  read t h i s  t o  

mean tha t  while the leg is la tu re  i s  taking great pains i n  a l l  o f  

these subsections tha t  go on fo r  several columns t o  prescribe 

how the calculat ion i s  t o  be done, what the c r i t e r i a  are, how 

I 
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the refund i s  t o  be calculated, tha t  then tha t  could be a l l  

swept away i f  the Commission j u s t  decided i t  was going t o  pick 

a d i f f e ren t  t e s t  year e n t i r e l y  than tha t  l a s t  12-month period. 

CHAIRMAN JACOBS : Commi s s i  oners, do you have 

questions? 

COMMISSIONER DEASON: No. I would have a question 

for s t a f f .  When are we going t o  have t h i s  brought before us 

f o r  the recommendation? / 

MR. ELIAS: My thinking was the f i r s t  October agenda 

conference. The rec would be f i l e d  approximately, I believe it 

i s  16 days from now. 
CHAIRMAN JACOBS: I had a b r i e f  question fo r  M r .  

Howe. The argument seems sound t h a t  i f  you are going t o  look 

a t  the most recent 12 months, something t o t a l l y  d i f f e ren t  from 

what was allowed o r  the appropriate investment base f o r  tha t  12 

months seems the most natural t o  look a t .  How do you go beyond 
that? 

MR. HOWE: Well , I ' m  not t r y i n g  t o  go beyond it. The 

way I'm reading t h i s  i s ,  f ine,  use the most recent 12 months, 

but as the Commission would characterize i t  as being 

representative o f  the future. That i s  what your s t a f f  d i d  and 

tha t  i s  what your recommendation - - what t h e i r  recommendation 

asked you t o  do and you accepted it. I t ' s  i f  you look a t  the 

most recent 12 months properly adjusted t o  represent the period 

during which these in ter im rates w i l l  be i n  e f fec t ,  you need 
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to - -  a $114 m i l l i o n  reduction w i l l  a l l o w  the u t i l i t y  t o  earn a 

13 percent re turn on equity. 

CHAIRMAN JACOBS: So i n  your mind the enactment o f  

the statute d i d n ' t  remove the d iscret ion tha t  we have, or had, 

lave or  had t o  explore what the relevant adjustment should be? 

MR. HONE: 'No, o f  course not. And the reason - -  and 

that i s  why I had mentioned e a r l i e r  the repeated reference i n  

the. statute t o  the word calculate or  caku la t i ng .  For example, 

i f  you go t o  Subsection.5, which M r .  Sasso focuses on, 5A 

states tha t  i n  set t ing in ter im rates or  se t t ing  revenues 

u b j e c t  t o  refund the Commission s h a l l  determine the revenue 

jef ic iency or  excess by calculat ing the dif ference between the 

achieved rate o f  re turn o f  a publ ic  u t i l i t y  and i t s  required 

rate o f  return. I t  presupposes some act ive par t i c ipa t ion  on 

the par t  o f  t h i s  Commission. 

surveillance report said. It said l e t ' s  calculate it. 

I t  doesn't say show me what your 

And I'm saying w i th in  t h a t  framework the calculat ion 

qecessarily i s  t o  be what rates w i l l  al low you t o  earn no more 

than the c e i l i n g  o f  the l a s t  allowed return on equity. And 

then w i th in  tha t  overal l  framework there i s  the question, and 

that i s  can the interim ra te  se t t ing  process as i d e n t i f i e d  by 

t h i s  statute reasonably be interpreted i n  such a manner tha t  

the Commission cannot order an in te r im ra te  decrease even when 

it reasonably believes an e l e c t r i c  u t i l i t y  under i t s  

j u r i  sdi c t i on  w i  11 overearn dur i  ng the pendency o f  a proceeding 

I 
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i ns t i t u ted  t o  reduce tha t  u t i l i t y ' s  rates. 

I think the clear answer i s  no, and I believe the 

company's pos i t ion has t o  be, wel l ,  on t h e i r  par t i cu la r  

circumstances, you can' t  mess w i th  us during the pendency o f  

the proceeding. You can ' t  be concerned wi th  our actual 

earnings leve l .  And-I can ' t  bel ieve t h a t  tha t  i s  the in ten t  of 

t h i s  legis1 at ion. 

CHAIRMAN JACOBS: Commissioners, any other questions? 

COMMISSIONER DEASON: I move Issue 3. 

COMMISSIONER JABER: Second. 

CHAIRMAN JACOBS: I t  has been moved and seconded. 

A l l  i n  favor. 

(Unanimous af f i rmat ive vote.) 

CHAIRMAN JACOBS: Opposed. And I th ink  I heard you 

say October would be the time we w i l l  come back f o r  a 

recommendation 

MR. ELIAS: I believe October 2nd i s  the f i r s t  

October agenda 

COMMISSIONER DEASON: I f  tha t  i s  correct, October 

2nd. And the reason I asked tha t  question i s  i t  i s  helpful i f  

you can b r ing  us the recommendation as quickly as possible 

a f t e r  we have had the benef i t  o f  oral  arguments while i t  i s  

still r e l a t i v e l y  fresh on our minds. 

MR. ELIAS: And, you know, we heard some p re t t y  

extensive arguments here. And I 'm going t o  have the benef i t  of 
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the t ranscr ip t  t o  work from and care fu l l y  work through those 
arguments. 

2ar l iest  opportunity t o  really digest what was said here. 

I see the f i r s t  October agenda as being the 

COMMISSIONER PALECKI : Since we have a1 ready heard 

the arguments, I assume tha t  par t ies will not par t i c ipa te  a t  

the agenda conference? 

CHAIRMAN JACOBS: I had expected t h a t ' s  why we heard 

Ira1 arguments today. Make sure we a r e c l e a r  on that ,  though, 

dhen we come back. 

MR. ELIAS: I will make sure tha t  the recommendation 

addresses i t . 
CHAIRMAN JACOBS: Thanks t o  both o f  the part ies.  I t  

Mas very inst ruct ive.  Thank you. 
* * * * * *  
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