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P R O C E E D I N G S  
CHAIRMAN JACOBS : Good morni ng . We ' 1 1 c a l l  the 

hearing t o  order and go on the record. Counsel, read the 

not i ce . 
MR. ELIAS: Notice issued by the Clerk o f  the Flor ida 

Public Service Commission announces that  a hearing w i l l  be held 

i n  Docket Number 950379-EI; tha t  i s ,  the determination o f  the 

regul ated earnings o f  Tampa El e c t r i  c Company pursuant t o  

s t i  pul a t i  ons f o r  cal endar years 1995 through 1999 , begi nni ng a t  

9:30 a.m. today, Monday, August 27th, 2001, Room 148 o f  the 

Bet ty  Easl  ey Conference Center, 4075 Espl anade Way, 

Ta l  1 ahassee, F1 orida. 

CHAIRMAN JACOBS: Take appearances. 

MR. WILLIS: I ' m  Lee L. W i l l i s ,  appearing w i th  

James D. Beasley and Kenneth R. H a r t  o f  Ausley & McMullen, Post 

O f f i c e  Box 391, Tallahassee 32302, appearing on behalf o f  Tampa 

the 

Pre 

E lec t r i c  Company. 

MR. HOWE: Chairman Jacobs, Commissioners, I 'm 
Roger Howe with the Public Counsel's Off ice,  appearing on 

behalf o f  the Cit izens o f  the State o f  Flor ida.  

MR. ELIAS: And I'm Bob Elias, appearing on beh 

Commission S t a f f .  

CHAIRMAN JACOBS: Very well. Do we have any 

I f  o f  

iminary matters? 

MR. ELIAS: None tha t  I ' m  aware o f .  I would note 

FLORIDA PUBLIC SERVICE COMMISSION 
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tha t  there i s  a pending motion t o  s t r i k e  which I would suggest 

be taken up a t  the time the witness takes the stand. I would 

also note tha t  the prehearing order provides tha t  par t ies may 

o f f e r  opening statements l i m i t e d  t o  ten minutes i n  length; t ha t  

would probably be appropriate a t  t h i s  time. 

CHAIRMAN JACOBS: Mr. Howe, i s  t ha t  s u f f i c i e n t  for 
your motion, t o  take it up when the witness takes the stand? 

MR. HOWE: Yes, s i r .  

CHAIRMAN JACOBS: Very well  . With tha t ,  we w i l l  then 

move t o  opening statements. I bel ieve they are ten minutes. 

MR. WILLIS: Very well  

CHAIRMAN JACOBS: And we' 11 begin w i th  the company, 

M r .  W i l l  i s .  

MR. WILLIS: I would l i k e  t o  make a short opening 

statement and reserve some time t o  respond t o  OPC. 

CHAIRMAN JACOBS: Very we1 1 . 
MR. WILLIS: We are here before you today for the 

f i n a l  hearing t o  conclude the amount o f  refunds due w i th  

respect t o  Tampa E l e c t r i c ' s  earnings f o r  1999. 

very important t o  place t h i s  hearing i n  the context o f  the f u l l  

events tha t  have occurred since 1995 in t h i s  docket. The 

s t ipu lat ions tha t  the company has entered i n t o  w i th  the Of f i ce  

o f  Public Counsel and approved by t h i s  Commission have provided 

tremendous benef i ts t o  customers by freezing rates and 

providing t o t a l  benefi ts o f  some $120 m i l l i o n  over the 

I th ink  i t ' s  

FLORIDA PUBLIC SERVICE COMMISSION 
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s t i p u l a t i o n  period, including $63 m i l l i o n  o f  refunds, not 

inc lud ing the refunds tha t  a r e  a t  issue here. 

Throughout t h i s  s t i pu la t i on  period, Tampa E l e c t r i c  

has worked hard t o  reduce i t s  expenses across the board, t o  

reduce i t s  costs, and increase the amount o f  refunds paid t o  

customers under the agreements. The company has been 

successful i n  tha t  e f f o r t .  And one way the company has 

attempted t o  reduce i t s  costs i s  by taking aggressive posi t ions 

before the IRS. We firmly believe, and we have shown i n  a 

cost/benefi t  analysis, t h a t  the company's actions, which l a t e r  

l ed  t o  an assessment o f  i n te res t  on tax def ic iencies,  was 

prudent. Both t h i s  Commission and your S t a f f  have made a 

thorough review o f  t h i s  issue, and you issued a we1 1 -reasoned 

PAA Order Number 0113. 

You ruled i n  t h a t  order tha t  consistent w i th  p r i o r  

orders i n  t h i s  docket t h a t  the guiding p r i n c i p l e  o f  the 
s t i pu la t i on  i s  tha t  a l l  reasonable and prudent expenses w i l l  be 

considered i n  the ca lcu lat ion o f  the company's earnings. You 

have determined tha t  the s t i  pul a t i  on provides speci f i c 

inst ruct ions fo r  spec i f ic  investments and expenses tha t  are t o  

be included or excluded. 

not intended t o  be a complete laundry l i s t  o f  a l l  o f  the issues 

t o  be considered i n  the company's - -  i n  the review o f  the 

company' s earnings . Addi t i onal i ssues have a r i  sen, and every 

year the s t ipu lat ions have been i n  e f fec t ,  and those issues 

But these spec i f i c  guidelines were 

FLORIDA PUBLIC SERVICE COMMISSION 
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have been resolved on the basic p r  

investment or expense was reasonab 

nc ip le  o f  whether or not the 

e and prudent. 

Turning t o  the speci f ic  issue o f  the appropriate 

treatment o f  in te res t  on tax  deficiencies. We strongly support 

the Commission's decision i n  Order 0113 and sharply disagree 

w i th  OPC here. OPC contends tha t  t o  consider i n te res t  on tax  

def ic iencies i n  1999 would be t o  make an adjustment 

inconsistent w i th  the company's l a s t  r a t e  case, and tha t  only 

adjustments tha t  were made i n  the company's l a s t  ra te  case can 

be made under the s t ipu la t ion .  Such a r u l i n g  would be i n  

d i r e c t  contradict ion t o  numerous decisions o f  t h i s  Commission 

on various years under the s t ipu la t ion  i n  1996, 1997, 1998, and 

1999 where adjustments were made t o  the company's detriment . 
I t  would also be i n  d i r e c t  contradict ion t o  the posi t ions OPC 

has taken on these issues. OPC, i n  t h i s  docket, has ac t ive ly  

supported adjustments not made i n  the l a s t  r a t e  case and has 

remained s i l e n t  a t  other times when adjustments were made - -  or 
proposed by S t a f f  and approved by t h i s  Commission. Such act ion 

and inact ion equitably estops OPC from assert ing a contrary 

pos i t ion here. OPC says he's j u s t  being an advocate, and t ha t  

he, as an advocate, can take inconsistent posi t ions.  Our rep ly  

i s  t ha t  equi ty and j u s t i c e  d o n ' t  allow tha t .  

The key here i s  t o  give the f u l l  e f f e c t  o f  the 

meaning of Paragraphs 7 i n  the f i r s t  s t i p u l a t i o n  and Paragraph 

11 i n  the second s t i pu la t i on  which contain i den t i ca l  language. 

FLORIDA PUBLIC SERVICE COMMISSION 
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Those paragraphs read t h a t  the calculation o f  the actual ROE 

for calendar year 1999 would be on an FPSC adjusted basis us ing  

appropriate adjustments approved i n  Tampa Electric's fu l l  

revenue requi rements proceeding. A1 1 reasonabl e and prudent 
expenses and investment will be allowed and no annual izat ion or 
pro forma adjustments will be made. Interest on t a x  deficiency 
is certainly a prudent expense incurred i n  1999, as you 

correctly found i n  your order. OPC contends t h a t  the prudence 
of this expense is irrelevant, t h a t  the assertion - -  this 
assertion i s  obviously and p la in ly  incorrect, as you concluded 
i n  your order. The language referring t o  the company's l a s t  
rate case was never intended t o  define the entire universe o f  

prudent expenses f o r  Tampa Electric. 
I t ' s  important f o r  you t o  also read Paragraph 10 o f  

the stipulation. T h a t  paragraph states, "The parties agree 
t h a t  any interest expense t h a t  might be incurred as the result 
o f  a Polk Power S ta t ion  related tax  deficiency assessment will 

be considered a prudent expense for ratemaking purposes and 

will support this position i n  any proceeding before the FPSC." 

You correctly pointed out i n  your PAA order t h a t  the 
stipulation forecloses the possibility o f  challenge t o  the 
prudence of these costs. 
interpreted t o  and should not be interpreted t o  limit the 

possi bl e prudent expenses t o  those categories either i ncl uded 
i n the 1 ast revenue requi rements case proceeding or 

I t  was not meant t o ,  i t  has not been 

FLORIDA PUBLIC SERVICE COMMISSION 
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speci f i c a l l  y enumerated. Thi s r u l  i ng i s absol u te l  y correct. 

The s t i pu la t i on  has several other speci f ic  

d i rect ions.  One o f  them i s  tha t  the Polk Power Stat ion w i l l  be 

included i n  the company's ra te  base, and another one i s  t ha t  

the Port Manatee s i t e ,  generating s i t e ,  w i l l  be excluded. 

never been determined by t h i s  Commission, or even argued, tha t  

the d i rec t ion  w i th  respect t o  these two items says anything 

w i th  respect t o  other items w i th in  t h a t  class. Obviously, 

other generating p lant  i s  i n  the r a t e  base as i s  other property 

held f o r  future use. These spec i f i c  inst ruct ions requi r ing an 

adjustment has never been interpreted a t  any time t o  disal low 

o r  allow any other asset i n  tha t  category. We believe tha t  

OPC's posi t ion on i n te res t  on tax def ic iencies t i p s  the scale 

o f  reasonabl eness agai ns t  the company and penal i zes i t  f o r  

actions taken tha t  have lowered costs f o r  the company and i t s  

customers. The company has showed t h a t  the benef i ts associated 

w i th  the tax  posi t ions taken have - -  are outweighed by the - -  

o r  outweighed the i n te res t  expense assessments by the IRS.  

I t ' s  

I t  i s  eminently f a i r  f o r  the Commission t o  recognize 

the  in te res t  associated w i th  these tax  issues i n  1999 because 

accounting standards unquestionably require tha t  the company 

recognize t h i  s expense. Commi s s i  oners, no reasonable person 

faced w i th  the facts and circumstances Tampa E l e c t r i c  was faced 

i n  1999 would have f a i l e d  t o  record i n te res t  on tax 

deficiencies i n  1999. In fac t ,  i n  hindsight, the amount tha t  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 
15 

16 
17 

18 
19 

20 
21 

22 

23 

24 

25 

11 

was booked, while appropriate a t  the time based on what the 

company knew a t  the time, was very conservative. The bottom 

l i n e  i s ,  the I S R  assessments and the resu l t ing  i n te res t  due t o  

proactive but reasonable posit ions taken by the company i n  the 

best i n te res t  o f  the ratepayers should be recognized i n  1999. 

OPC's contentions here are not log ica l  or  reasonable. 

I f  you assume tha t  the speci f ic  provisions i n  the s t i pu la t i on  

precluded consideration o f  i n te res t  on tax deficiency, the 

company would be encouraged, i f  not forced, t o  abandon any 

pos i t ion the IRS might reverse. That c l e a r l y  was not the 

in ten t  o f  the s t ipu la t ion  and would not have been i n  the best 

in te res t  o f  any party.  

And f i n a l l y ,  Commissioners, I urge you t o  remain 

focussed on the rea l  issue and not any innuendo o r  d is t ract ions 

OPC has attempted t o  i n t e r j e c t  i n  t h i s  case. OPC has resorted 

t o  strained in terpretat ions o f  the language o f  the s t ipu la t ion ,  

hypertechnical legal  arguments and other d is t ract ions.  Your 

order concl udes tha t  consistency, f a i  rness, and the most 

reasonable in te rpre ta t ion  o f  the s t ipu la t ions  l e d  S t a f f  t o  

recommend t o  you tha t  the appropriate - - i t  was appropriate t o  

i ncl ude the i nterest  expense associ ated w i th  tax  def i c i  encies 

i n  the ca lcu lat ion o f  1999 actual ROE, and you agreed w i th  t h a t  

and placed tha t  i n  the order. We strongly bel ieve a t  the end 

o f  the day customers have fa i red  well  under the  agreement, and 

we urge you t o  rea f f i rm your well -reasoned decision in 

FLORIDA PUBLIC SERVICE COMMISSION 
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Order 0113. Thank you. 

CHAIRMAN JACOBS: Mr. t owe. 

MR. HOWE: Chairman Jacobs, Commissioners, i n  the 

l a s t  few months o f  1999, Tampa E l e c t r i c  recorded on i t s  books 

approximately $12.7 m i  11 ion o f  i n te res t  expense on tax  

deficiencies. They included t h i s  expense as an adjustment t o  

the income statement por t ion o f  t h e i r  December 1999 

survei 11 ance report.  The expense reduced earnings. The 

reduction i n  earnings reduced the refunds tha t  we believe the 

customers are e n t i t l e d  t o  pursuant t o  two s t ipu lat ions we 

signed w i th  the company i n  1996. Under those s t ipu lat ions,  i n  

par t i cu la r ,  the second one, which we signed i n  September o f  

1996, the company i s  required t o  refund t o  i t s  customers 

60 percent o f  earnings above a 12.75 percent re turn on equity, 

I'm sorry, a 12.0 percent re tu rn  on equity. 

Now, we th ink tha t  t h i s  - -  whether t h i s  should be 

i ncl uded as an expense real  1 y doesn' t deal w i th  prudence, 

accounting standards and so fo r th .  

s t ipu lat ion.  As part ies i n  negotiations who f i n a l l y  entered a 

s t ipu lat ion,  we believe we were f ree t o  agree t o  terms. We 

d i d n ' t  have t o  be consistent w i th  generally accepted accounting 

posit ions. They were j u s t  the terms we agreed t o .  And as i s  

important here today, the important provisions are Paragraphs 

10 and 11 o f  the f i r s t  s t i pu la t i on  tha t  was signed i n  March o f  

1996 and approved by the Commission i n  May o f  t ha t  year. 

It deals w i th  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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Now, Paragraph 10 o f  the f i r s t  s t i pu la t i on  provides 

that Tampa E lec t r i c  can include in te res t  expense on tax 

def ic iencies related t o  i t s  Polk Power Stat ion i f  they ar ise 

out o f  a dispute between Tampa E lec t r i c  and the I R S  over the 

tax l i f e  of  t h e i r  u n i t .  This i s n ' t  j u s t  our in terpretat ion,  

Commissioners. I f  you r e c a l l ,  I ' m  sure you've read the 

p r e f i  1 ed d i rec t  testimony o f  the company's witnesses, Ms. Bacon 

a t  Page 12 o f  her p re f i l ed  d i r e c t  testimony, r e f e r r i n g  t o  

Paragraph 10 says, through the language proposed by the company 

i n  the s t ipu la t ion ,  Tampa E l e c t r i c  sought assurance from the 

par t ies t o  the s t i pu la t i on  t h a t  the Polk tax l i f e  decision 

would be supported if the IRS agreed (s i c )  w i t h  t h i s  speci f ic  

tax pos i t ion.  

In her rebuttal  testimony a t  Page 6 she states, "The 

purpose o f  Paragraph 10 i s  t o  document an agreement among the 

par t ies t o  support recovery should the Polk Power Stat ion tax 

l i f e  pos i t ion  be questioned by the I R S  a t  a fu tu re  date.'' 

Commi ss i  oners we addressed the subject o f  i n t e r e s t  expense on 

tax deficiencies, and we l i m i t e d  it t o  those involv ing the tax  

l i f e  o f  the P o l k  u n i t .  This i s  a very unusual case, because i f  

I understand what Mr. W i l l i s  j u s t  said, we have the company's 

pos i t ion disagreeing w i th  the p r e f i l e d  testimony o f  the 

company's own witness. 

Commissioners, l e t ' s  move i n  steps. I f  we go past 

Paragraph 10, l e t ' s  assume tha t  i t ' s  not there f o r  purposes o f  

FLORIDA PUBLIC SERVICE COMMISSION 
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discussion, we're then l e f t  w i th  Paragraph 11 o f  the f i r s t  

s t ipu la t ion .  That says, Tampa E l e c t r i c  i n  ca lcu lat ing - -  i t  

w i l l  calculate i t s  earnings on an FPSC adjusted basis using 

adjustments from the company's l a s t  ra te  case. There's no 

adjustment f o r  in te res t  expense on tax  deficiencies. That was 

the very reason we needed Paragraph 10 t o  allow f o r  them t o  

recover i t  a t  a l l .  So i n  the absence o f  Paragraph 10, Tampa 

E l e c t r i c  could not claim any i n te res t  expense on tax  

def ic iencies a t  a l l .  With Paragraph 10, they can claim i t  i f  

i t  arises out o f  a dispute w i th  the IRS over the tax  l i f e  o f  

the u n i t .  

Now, l e t ' s  move beyond even the s t ipu la t ion .  To 

support t h e i r  posi t ion,  Tampa E l e c t r i c  has of fered you a 

cost/benefi t  analysis. And, Commissioners, i n  your order you 

said the sole reason f o r  your decision t o  al low the inc lus ion 

o f  i n te res t  expense on tax  def ic iencies was because you 

accepted the company's cost lbenef i t  analysis. That 's the only  

reason you allowed them t o  include t h i s  expense. 

Now, Commissioners, the cost/benefi t  analysis i s  

flawed i n  several respects. Most fundamentally, I ' d  have t o  

say tha t  i n  my experience I ' v e  always viewed a cost/benefi t  

analysis as something tha t  answers the question, what are my 

costs going t o  be, and what are the benef i ts  I ' m  going t o  

receive? Looking back you might even say, what were the costs 

I incurred, and what were the benef i ts I received i n  the past? 
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But, Commissioners, I have never seen one l i k e  t h i s  where Tampa 

E l e c t r i c  says, what costs should the customers bear i n  the 

fu ture i n  the form o f  lower refunds i n  1999 because o f  benef i ts  

Tampa E lec t r i c  th inks they got as much as e ight  years ago i n  

1993? I ' v e  never seen a cost/benefi t  analysis tha t  the cost 

was forward-looking, the benef i ts were retroact ive.  

The cost/benefi t  analysis i s  also flawed i n  several 

factual respects. For example, the cost/benefi t  analysis t h a t  

you accepted i n  your PAA order i s  based upon the assumption 

tha t  rates f o r  1993 and 1994 f o r  Tampa E l e c t r i c  were set i n  the 

same manner. Tampa E l e c t r i c  had a r a t e  case i n  1992 i n  which 

the Commission set rates f o r  1993 and then a step increase f o r  

1994. The 1993 r a t e  award was set i n  the t rad i t i ona l  manner, 

based on ra te  base, income statement, capi ta l  structure. 

The Commission a t  f i r s t  d i d  a s im i la r  evaluation f o r  

1994 and came up wi th  a revenue requirement, but they tested i t  

against a newly adopted f inanc ia l  i n t e g r i t y  standard o f  

3.75 times in te res t  coverage. And they found t h a t  the revenue 

requirement established i n  the t rad i t i ona l  way f o r  1994 was not 

adequate, and so the Commission instead substi tuted a revenue 

requirement calculated as 3.75 times in te res t ,  and i t  was only 

tha t  f inancial  i n t e g r i t y  standard tha t  set rates f o r  1994. So 

rates were not set on the same basis f o r  1993 and f o r  1994. So 

the cost/benefi t  analysis tha t  you accepted i n  your PAA, and 

even the new one tha t  the company i s  going t o  o f f e r  t o  you 
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today, i s  f ac tua l l y  inaccurate. It doesn't t rack  r e a l i t y .  The 

Commission d i d  not set rates the same way. And most 

importantly, the company's analysis i s  based on the assumption 

tha t  a lower level  o f  deferred taxes a t t r i bu tab le  t o  t h e i r  

aggressive tax  posit ions caused deferred taxes t o  be greater i n  

the capi ta l  structure i n  1994, more zero cost capi ta l  l ed  t o  

lower rates, and the customers have gotten the benef i t  o f  tha t .  

Commissioners, you d i d n ' t  set rates t h a t  way f o r  1994. The 

rates tha t  were charged f o r  1994 up t o  and inc lud ing today, 

because those are the same rates now i n  e f fec t ,  were based 

sol e l  y upon a f i nanci a1 i ntegr i  t y  standard. 

There's other factual problems w i th  the cost/benefi t  

analysis tha t  I th ink  w i l l  come out today. For example, i n  

t h e i r  cost/benefi t  analysis, the company i s  going t o  portray t o  

you the benef i ts the customers got from tax  posi t ions the 

company took i n  1991 and i n  1992 through 1998, a period o f  

e ight years altogether. Commissioners, a t  the time o f  the r a t e  

case hearing i n  1992, Tampa E l e c t r i c  had not y e t  f i l e d  i t s  1991 

tax return. So, Commissioners, there i s  no way tha t  t ax  

posit ions taken by the company i n  1991 through 1998 could have 

had any e f f e c t  on rates charged t o  the customers. I t ' s  an 

impossi b i  1 i ty. 

One other th ing  wrong w i th  t h a t  cost /benef i t  analysis 

which i s  going t o  come out today i s ,  y o u ' l l  f i n d  tha t  the 

Commission, excuse me, the company quant i f ies  costs and 
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benef i ts,  and they assign a do 

benefi ts. But, Commissioners, 

even i f  there were benefi ts - - 

17 

1 a r  t o  these cal cul ated 

the way the s t ipu la t ions  work, 

f o r  example, l e t ' s  p ick a 

number, $100. I f  there were $100 o f  benef i ts i d e n t i f i e d  and 

the customers r e a l l y  received them, l e t ' s  go tha t  f a r .  the way 

the s t i pu la t i on  works. the company got t o  keep a l l  t h a t  money 

up t o  the amount necessary t o  al low them t o  earn the sharing 

point ,  which was 11.75 i n  p r i o r  years and 12.0 f o r  '99, and 
a f t e r  tha t ,  the customers only got 60 percent. Again, the 

analysis i s  flawed i n  i t s  philosophy. 

methodology. It i s  flawed i n  i t s  facts. And, Commissioners, 

the reason we f i l e d  our protest  was t o  po int  these things out 

t o  you. So we don ' t  th ink you need t o  get t o  the cost/benefi t  

analysis because we th ink  the s t i pu la t i on  i t s e l f  i s  

d i  sposi t i ve. 

I t ' s  flawed i n  i t s  

COMMISSIONER JABER: M r .  Howe, where i n  the order - -  
I ' m  t r y i n g  t o  f i n d  exactly what you are t a l k i n g  about - -  where 

i n  the order does i t  say we r e l i e d  - -  t h a t  the only reason we 

accepted TECO's pos i t ion i s  because we were r e l y i n g  s o l e l y  on 
the cost lbenef i t  analysis? 

MR. HOWE: I f  y o u ' l l  give me j u s t  a moment, 

Commissioner Jaber . 
MR. ELIAS: 1 bel ieve t h a t ' s  the f i r s t  f u l l  paragraph 

on Page 11. 

MR. HOWE: Well, I would r e f e r  you t o  Page 10 o f  
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Order Number 0113. And i f  you look a t  the second - -  or the 

f i r s t  f u l l  paragraph beginning on Page 10, you w i l l  see the 

reference there re fe r r i ng  t o  the cost/benefi t  analysis. "This 

analysis does not consider the time value o f  the savings. It 

shows customer benefi ts o f  approximately $10,742,000." Okay. 

The f i r s t  sentence o f  the next paragraph, "However, i t  should 

be noted tha t  the above-the-line treatment o f  the  i n te res t  on 

tax deficiencies/issues f o r  TECO i s  approved solely upon the 

merits o f  the company's cost/benefi t resu l ts  . 'I And t h a t ' s  what 

I was re fe r r i ng  to ,  Commissioner Jaber. 

COMMISSIONER JABER: Thank you. 

MR. HOWE: Commissioners, you made a decision 

accepting a cost/benefi t  analysis provided by the company. It 

was factual l y  flawed. For t o  you accept i t  , we bel ieve, would 

also cause you t o  v io la te  the proh ib i t ion  against re t roact ive 

ratemaking t o  the extent t ha t  you would be a1 lowing - - you 

would be requi r ing customers t o  pay higher rates i n  the form o f  

1 ower refunds for 1999 because o f  purported inadequate rates i n  

the years 1993 through 1998. We feel t ha t  would v io la te  the 

proscr ipt ion against re t roact ive ratemaking. 

But we th ink,  Commissioners, most o f  t h i s  i s  beside 

the point .  The real  issue i s ,  we s a t  down w i t h  Tampa E lec t r i c .  

We negotiated a s t ipu la t ion .  We s p e c i f i c a l l y  addressed the  

issue o f  in te res t  expense on tax  def ic iencies,  and we addressed 

i t  i n  one place and one place only, Paragraph 10. Our 
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in te rpre ta t ion  i s  tha t  they are en t i t l ed ,  completely en t i t l ed ,  

t o  any in te res t  expense on tax def ic iencies re1 ated t o  the Pol k 

tax  l i f e .  And under tha t  s t ipu la t ion ,  we are bound, and we 

w i l l  ce r ta in ly  honor tha t  provision, t o  support them i n  the 

request . However, Commi ssioners, Tampa E l e c t r i c  i s not here 

today t e l l i n g  you they incurred any in te res t  expense on tax 

def ic iencies re la ted t o  the Polk tax l i f e .  Thank you very 

much. 

MR. WILLIS: Commissioner, I ' d  j u s t  l i k e  - -  
CHAIRMAN JACOBS: 

amount o f  time t o  respond. 

I believe you reserved a b r i e f  

MR. WILLIS: Yes, I did. 

CHAIRMAN JACOBS: You have a short time. 

MR. WILLIS: With respect t o  re t roac t ive  ratemaking, 

OPC's assert ion i s  j u s t  t o t a l l y  without mer i t .  The company's 

use o f  a cost/benefi t  analysis as a study and a method o f  

review simply d i d n ' t  resu l t  i n  any actual change i n  rates. 

i s  nothing more than a method you use t o  determine whether or 
not an expense was prudent under the provisions o f  the 

s tatute - -  o f  the s t ipu la t ion .  The key i s  t h a t  par t ies agree 

tha t  a l l  prudent expenses would be considered i n  the 

calculat ion,  and the company i s  f ree t o  present t o  the 

Commission and the Commission i s  f ree t o  determine what method 

i t  would use t o  make t h a t  determination. 

It 

I would l i k e  t o  re fe r  you t o  the in te rpre ta t ion  tha t  
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you made i n  Order 0113 which sets out the most reasonable 

in te rpre ta t ion  o f  the s t ipu lat ion,  tha t  i f  an adjustment was 

made i n the 1 a s t  revenue requi rements proceedi ng, the 

methodology employed i n  the f u l l  revenue requirements 

proceeding would control .  The fac t  tha t  no adjustment was made 

i n  the l a s t  f u l l  revenue requirements proceeding does not 

preclude an adjustment i n  any year covered by the s t ipu la t ion .  

COMMISSIONER JABER: Where a re  you reading from, 

M r .  W i  11 i s ?  

MR. WILL IS :  I n  Order 0113. I believe it i s  on Page 

18, but I can - - i t ' s  set  out i n  Page 18 o f  Order 0113. 

CHAIRMAN JACOBS : Thank you . 
MR. WILLIS:  The second point  was the f a c t  t ha t  no 

adjustment made i n  the l a s t  f u l l  revenue requirements 

proceeding does not preclude an adjustment i n  any year covered 

by the s t ipu lat ion.  The relevant question i s  one o f  prudence. 

Three, w i th  respect t o  the potent ia l  i n te res t  on tax 

def ic iencies associated w i th  the Polk Power Stat ion addressed 

i n  Paragraph 10, the s t i pu la t i on  forecloses the p o s s i b i l i t y  o f  

any challenge t o  the prudence o f  those costs. 

to ,  has not been interpreted t o ,  and i t  shal l  not  be 

interpreted t o  l i m i t  the prudent expenses t o  those categories 

e i ther  included i n  the company's 1 a s t  f u l l  revenue requirements 

proceeding or s p e c i f i c a l l y  enumerated in the s t ipu la t ions .  

It was not meant 

With respect, t o  Mr. Howe's assert ion w i th  the 
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various elements o f  the cost/benefi t  study, tha t  study i s  

lsound. It shows s ign i f i can t  net benef i ts t o  customers, and 

 even i f  you assume f o r  the purposes o f  argument, which we do 

h o t  agree, but i f  you assume tha t  you remove the 1994 t e s t  year 

ra te  case resul ts ,  there 's  s t i l l  $8.5 m i l l i o n  o f  net benef i ts 

t o  customers. So i n  any event, t h i s  cost/benefi t  analysis 

shows tha t  the company was prudent. 

I 

I would also contend the sentence tha t  was read w i th  

respect t o  the rel iance on the cost/benefi t  analysis. 

probably was taken out o f  context and r e a l l y  re fe rs  t o  the 

precedent f o r  the future. And I t h ink  tha t ,  i n  any event, t h i s  

Commission made a very sound decision, and there are a number 

o f  bases upon which you can base your decision t o  include t h i s  

i n  the ca lcu lat ion f o r  1999, including the  cost/benefi t  

analysis, but the general p r i nc ip le  o f  encouraging companies t o  

take an aggressive tax pos i t ion i s  s u f f i c i e n t  as wel l .  Thank 

It 

you. 

CHAIRMAN JACOBS: Very we l l .  That takes care o f  a 

prel iminary matters, I believe. We now can swear the 

witnesses. W i l l  a l l  those who w i l l  t e s t i f y  please stand and 

r a i  se your r i  ght hand. 

(Witness col 1 ec t ive l  y sworn. 1 
CHAIRMAN JACOBS: Thank you. You may be seated. 

M r .  W i l l i s ,  you may c a l l  your f i r s t  witness. 

MR. WILLIS: We cal Ms. Bacon. 
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DELAINE M. BACON 

was ca l led as a witness on behalf o f  Tampa E lec t r i c  Company 

sworn, t e s t i f i e d  as follows: 

DIRECT EXAM1 NATION 

and, having been duly 

BY MR. WILLIS: 

Q Would you p' ease s tate your name, address and 

occupation and empl oyer. 

A Yes. My name i s  Delaine M. Bacon. I work f o r  TECO 

Energy. My t i t l e  i s  d i rec to r  o f  s t ra teg ic  and f inancial  

analysis. 

Q Did you prepare and cause t o  be p r e f i l e d  i n  t h i s  

docket a document t i t l e d ,  "Prepared D i rec t  Testimony o f  

Del aine M. Bacon"? 

A Yes, I did. 

Q I f  I were t o  ask you the questions contained i n  t h a t  

document, would your answers be the same today? 

A Yes, they would. 

also prepare an exh ib i t  attached t o  your Q Did you 

t e s t  i mony? 

A Yes. 

MR. WIL . IS:  Commissioners, we would l i k e  for 
Ms. Bacon's exh ib i t  t o  be marked f o r  i den t i f i ca t i on ,  please. 

CHAIRMAN JACOBS: Very we1 1 . This i s  j u s t  - - we're 

on1 y doi ng d i  rect ; correct? 

MR. WILLIS: Yes. 
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CHAIRMAN JACOBS: Okay. So we w i l l  mark as 

Exhibit  1 the exh ib i t  en t i t l ed ,  "DMB-1." 

(Exhib i t  1 marked f o r  i den t i f i ca t i on . )  

MR. WILLIS: We would move tha t  Ms. Delaine Bacon's 

prepared d i r e c t  testimony be inserted i n t o  the record as though 

read. 

MR. HOWE: And, Commissioner - -  Chairman Jacobs, you 

know I have an objection pending in the form o f  a motion t o  

s t  r i ke 

CHAIRMAN JACOBS: Very wel l .  You want t o  s ta te  your 

motion and argument, M r .  Howe? 

MR. HOWE: Chairman Jacobs, Commissioners, our o f f i c e  

i s  s t i l l  wrest l ing w i th  the Commission's in te rpre ta t ion  o f  

Section 120.80(13) (b ) .  We understand from the Commission's 

pract ice and p r i o r  decisions t h a t  the Commission's view i s  tha t  

only those matters placed i n  dispute through a protest  are 

subject t o  a hearing. As I stated e a r l i e r ,  our understanding 

o f  the Commission's proposed agency act ion order was t h a t  i t  

reached the decision i t  d i d  so le ly  based upon the cost/benefi t  

analysis tha t  the company had provided, your S t a f f  had 

recommended approval o f ,  and the Commission had accepted it i n  

i t s  order. 

That cost/benefi t analysis purported t o  demonstrate a 

$10.7 m i l l i o n  benef i t  t o  customers from the company's approach 

t o  in te res t  expense on tax def ic iencies.  We were t e l l i n g  you, 
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Commissioners, tha t  tha t  was a mistake fo r  you t o  have r e l i e d  

on t h a t  cost/benefi t  analysis. We asked fo r  a hearing i n  which 

we understood tha t  tha t  cost/benefi t  analysis would be the 

subject o f  the hearing, and tha t  nothing else would be the 

subject o f  the heari ng because, Commi ssi  oners, we understood 

tha t  t o  be your in terpretat ion o f  t h i s  provis ion i n  the 

Administrative Procedure Act. 

The company, through Ms. Bacon, responded with, 

f i r s t ,  a cost/benefi t  analysis tha t  says $12.4 m i l l i o n  i n  net 

benef i ts.  Apparently, she has included i n  t h a t  analysis things 

tha t  happened a f t e r  1999, and i n  fac t ,  I believe, incorporated 

posi t ions the Commission espoused i n  i t s  proposed agency act ion 

order. These were a l l  a f t e r - t h e - f a c t  things. They were not 

things tha t  went i n t o  the analysis the Commission accepted. 

I n  other places i n  her testimony she says tha t  even 

i n  the absence o f  a cost/benefi t  analysis, Commissioners, you 

could r e l y  on l o g i c  and judgment. You can take i n t o  

consideration other things the customers have gotten under the 

s t ipu lat ions.  Commissioners, t h i s  i s  not our understanding o f  

how you view the purpose of a protest  o f  a PAA, t ha t  i t ' s  very 

narrow. 

u t i l i t y  had protested j u s t  one small pa r t  o f  a used and useful 

adjustment. I ' m  not sure o f  the spec i f i c  fac ts  but, f o r  

example, the water treatment p lant .  And since nobody had 

protested the sewage treatment p lan t  or the d i s t r i b u t i o n  

For example, I believe i n  the Mid County case the 
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system, tha t  was o f f  l i m i t s .  Nothing could be addressed except 

the one i t e m  tha t  was protested, and our protest  went t o  the 

:ost/benefit analysis tha t  the Commission r e l i e d  upon. And so 

ve're here objecting t o  the company's p r e f i l e d  testimony on 

that basis i n  two regards. One, we th ink  i t ' s  inappropriate 

inder your interpretat ions,  but moreover, we're a1 so asking for 
some understanding i n  what you believe i s  an acceptable 

pesponse 

We th ink  tha t  the company i n  t h i s  case has 

zssent ia l ly  t o l d  the Commission tha t  they also disagreed w i th  

your proposed agency action. You shouldn't have r e l i e d  on the 

610-7 m i l l i o n  proposed cost/benef i t  analysis. You should r e l y  

instead on a $12.4 m i l l i o n  one, or a $6.8 m i l l i o n  one, i f  I 

reca l l  the number correct ly ,  or  an $8.5 m i l l i o n  one, but not 

the one you've r e l i e d  on. We believe t h i s  i s  inconsistent w i th  

your in terpretat ion o f  Section 120.80(13)(b). Thank you very 

nuch 

CHAIRMAN JACOBS: M r .  Howe, as pa r t  o f  your section 

that you dispute on Page 2 spec i f i ca l l y  which has t o  do w i th  

essent ia l ly  an explanation o f  the cost/benefi t  analysis, how i s  

that  - -  how does tha t  f a l l  w i th in  the concerns tha t  you raise? 

MR. HOWE: I t r i e d  t o  address tha t ,  Chairman Jacobs, 

somewhat i n  Footnote 3 t o  the motion i n  which we said, although 

cer ta in  language appears t h a t  i t  may - -  i n  i s o l a t i o n  i t  looks 

l i k e  i t  might be addressing cost/benefi t  analyses generally, 
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i t ' s  clear w i th in  the context o f  the f u l l  testimony tha t  i n  

each instance she's re fe r r i ng  t o  the $12.4 m i l l i o n  analysis. 

CHAIRMAN JACOBS: Okay. Mr. Beasley. 

MR. BEASLEY: Commissioners, Publ i c  Counsel says t h a t  

i f  a par ty  doesn't protest  a par t  o f  a proposed agency act ion 

order, then you can ' t  v i s i t  i t  l a t e r .  Issues not protested are 

deemed st ipulated, he says. Well, w e ' l l  accept t ha t  and look 

a t  what the Of f ice o f  Public Counsel protested. Citizens, and 

I quote from the protest ,  c i t i zens  protest  t h i s  Commission's 

proposed agency act ion i n Order Number 0113 whi ch determi nes 

Tampa E l  e c t r i  c '  s earnings share amount f o r  1999 pursuant t o  

s t ipu lat ions previously approved by the Commission. 

Commissioners, t h a t  places i t  a l l  on the l i n e ,  and we 

submit t ha t  Tampa E l e c t r i c  i s  f ree t o  present anything relevant 

t o  proving the Commission's PAA decision was correct  insofar as 

Tampa E l e c t r i c ' s  earning share f o r  1999 i s  concerned. Now, t o  

counter t h i s ,  Public Counsel says he's only protest ing the 

cost/benefi t  analysis the company presented. and therefore, 

we're boxed i n ,  and we can ' t  do anything bu t  rehash tha t  

ear l  i e r  cost/benefi t analysis . But Publ i c  Counsel over1 ooks 

the fac t  t ha t  the PAA order i n  question devotes some 

nine single- spaced pages o f  discussion and analysis before 

making the fol lowing spec i f i c  f inding. And I quote from the 

order, we believe t h i s  in te res t ,  r e f e r r i n g  t o  the i n te res t  on 
the tax deficiencies, i s  a prudent expense. Consistency, 
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fairness, and the most reasonable in te rpre ta t ion  o f  the 

s t ipu la t ion  lead us t o  f i n d  it i s  appropriate t o  include the 

i n te res t  expense associated w i th  the tax  deficiencies i n  the 

calculat ion o f  Tampa E l e c t r i c ' s  1999 actual ROE, end quote. 

Despite OPC's claim tha t  he's only focussing on the 

company's previous cost/benefi t  analysis, he nevertheless i s  

e i t he r  protest ing tha t  f ind ing I j u s t  read or  he's not 

protest ing it. If he's not protest ing it, then under h i s  own 

argument, i t ' s  st ipulated, inc lus ion o f  the in te res t  i s  

appropriate. We can a l l  go home without having an academic 

exercise regarding the cost/benefi t  analysis. 

hand, OPC i s  protest ing the Commission's conclusion t h a t  

consistency, fairness, and the most reasonable in te rpre ta t ion  

o f  the s t ipu la t ion  make including the i n te res t  expense 

reasonable, then Tampa E lec t r i c  has every r i g h t  t o  present any 

relevant evidence and argument i t  can muster t o  demonstrate t o  

the Commission on a brand new basis t h a t  the Commission's 

ear l  i e r  determination was correct  . 

I f ,  on the other 

I suggest t o  you, Commissioners, t ha t  you ask 

M r .  Howe whether h i s  protest  i s  d i rected a t  the provisions i n  

the order tha t  I just  read, and i f  not, whether the f i nd ing  by 

the Commission, the nine-page analysis and tha t  f ind ing  tha t  I 

read, i s  st ipulated. The point  I wish t o  make i s  t ha t  OPC 

should not be permitted t o  parse words i n  a hypertechnical way 

as t o  what i s  or i s n ' t  protested i n  t h i s  proceeding i n  an 
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e f f o r t  t o  s t i f l e  your consideration o f  evidence tha t  i s  

relevant t o  the real  issue before you today. 

Now, on the question o f  whether the tax  deficiency 

in te res t  - - 
CHAIRMAN JACOBS: Excuse me. Before you go t o  tha t  

po int  - - 
MR. BEASLEY: Yes, s i r .  

CHAIRMAN JACOBS: - -  i f  we adopt as broad an 

in te rpre ta t ion  of  the scope o f  issues i n  a protest ,  how do - -  
where i s  our l i m i t  a f t e r  that? How do we l i m i t  t ha t  going 

forward? 

MR. BEASLEY: I th ink  Public Counsel's protest  made a 

broad al legat ion,  and tha t  opened up anything t h a t  we needed t o  

do t o  reestabl ish what you approved i n  the f i r s t  instance. I 

mean, t h a t ' s  how i t  was defined by what Public Counsel d i d  i n  

i t s  protest. And, o f  course, t h i s  i s  only l i m i t e d  t o  t h a t  

issue about i n te res t  on tax  deficiencies. That 's the subject 

o f  the hearing, and t h a t ' s  the subject o f  what Public Counsel 

protested. 

On the question o f  whether the tax def ic iency 

in te res t  was decided so le ly  on the basis o f  the cost/benef i t  

analysis, Public Counsel quotes you the sentence r e a l l y  out o f  

context which says, "However, i t  should be noted tha t  the 

above-line treatment o f  the i n te res t  on tax def ic iencies issues 

fo r  Tampa E l e c t r i c  i s  approved so le ly  upon the meri ts o f  the 
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company's cost benef i t  resul ts .  I' OPC omits the very next 

sentence which follows tha t  sentence I j u s t  read, and i t  reads, 

"Therefore, " and t h a t ' s  a connecting word, "Therefore, the 

above- 1 i ne treatment o f  in te res t  on subsequent tax  deficiencies 

issues should not be assumed t o  be appropriate." So those two 

sentences read together are simply a caveat t h a t  what we're 

doing here w i th  respect t o  the periods i n  question should not 

be considered any kind o f  precedent f o r  subsequent periods tha t  

a ren ' t  covered i n  the cost/benefi t  analysis t h a t  was presented. 

Even i f  Public Counsel were correct i n  i t s  e f f o r t  t o  

parse the protest  i n t o  something tha t  only allows us t o  address 

the cost/benefi t  analysis tha t  was used, the cost/benefi t  

analysis i n  Ms. Bacon's testimony i s  the exact same 

cost/benefi t  analysis. A l l  she d i d  was update i t  with data t o  

r e f l e c t  what the Commission u l t imate ly  decided. And Public 

Counsel has c i t e d  no author i ty  for the proposit ion tha t  a 

witness, when preparing testimony, i s  stuck w i th  something tha t  

was present i n  a p r i o r  case or a p r i o r  e f f o r t .  The witness 

knew what she knew when she prepared her testimony, and she was 

e n t i t l e d  t o  use it. 

Our wr i t t en  response addresses three other topics 

where Public Counsel has s i m i l a r l y  attempted t o  use the parsed 

wording o f  i t s  protest  t o  block a f a i r  presentation o f  argument 

i n  support o f  the tax treatment t h a t  the  Commission approved i n  

the PAA order. We submit t o  you tha t  those other instances 
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should be rejected as w i th  respect t o  the cost/benefi t  analysis 

argument . Thank you. 

CHAIRMAN JACOBS: S t a f f ,  do you have a 

~ recommendati on? 

I MR. ELIAS: F a i r l y  b r i e f l y .  F i r s t  o f  a l l ,  i t ' s  been 

the long-standing l a w  o f  t h i s  State and administrat ive 

jurisprudence tha t  a protest  o f  an agency's proposed act ion 

renders tha t  act ion a n u l l i t y ,  and tha t  any hearing tha t  i s  t o  

be held subsequently t o  resolve t h a t  protest  i s  a de novo 

proceeding. The Commi ssion i n  i ssui ng proposed agency act ion 

frequently covers more than one subject area, as was the case 

w i th  t h i s  par t i cu la r  order. And i n  an attempt t o  c l a r i f y  the 

f a c t  t ha t  our orders sometimes cover more than one subject 

~ area, the Legi s l  ature some years ago passed Section 

120.80(13)(b) o f  Flor ida Statutes, and l e t  me read i t  i n  i t s  

e n t i  re ty .  "Notwithstanding Sections 120.569 and 120 57, a 

hearing on an objection t o  proposed action o f  the F lor ida 

Public Service Commission may only address the issues in 
 dispute. Issues i n  the proposed act ion which are not i n  

d i  spute are deemed s t l  pul ated. I' 

And the core question f o r  the Commission t o  resolve 

here i s  exactly what was protested, and l e t  me read a couple o f  

sentences from Public Counsel ' s  protest  t ha t  may be helpfu l  i n  

tha t  area. On Page 1, the very f i r s t  paragraph, "Dispute the 

order which determines Tampa E l e c t r i c  Company's earnings 
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sharing amount fo r  1999 pursuant t o  s t ipu la t ions  previously 

approved by the Commission. " 

Then i n  Paragraph 4, beginning a t  the bottom o f  Page 

2, "The c i t i zens  dispute a l l  the factual data, assumptions, and 

nethodology used i n  and conclusions drawn from the cost/benefi t  

analysis used t o  j u s t i f y  the in te res t  expense on income tax 

deficiencies claimed f o r  1999, including, but not l im i ted  to ,  

the Commission's factual assertions tha t  the cost/benefi t  

analysis demonstrate a net benef i t  t o  Tampa E l e c t r i c ' s  

customers. The c i t i zens  also dispute the Commission's f ind ing 

that had the company recorded the i n te res t  expense i n  p r i o r  

years when jt was ac tua l l y  accruing, then the p r i o r  year's 

earnings and the p r i o r  year 's refunds t h a t  have already been 

d is t r ibuted would have been less. It is  S t a f f ' s  b e l i e f  t ha t  

the issue tha t  was raised i n  the protest  i s  the  inc lus ion o f  

in te res t  expense on the tax deficiencies i n  the  calculat ion o f  

the 1999 earnings and thus refund amount. S t a f f  believes based 

on a review o f  the testimony tha t  i t  does address tha t  issue, 

and accordingly, we would recommend tha t  the motion t o  s t r i k e  

be denied. " 

CHAIRMAN JACOBS: Very we1 1 . Any questions, 

Commi ssi  oners? 

S t a f f ,  on Page 9 o f  Ms. Bacon's d i r e c t  testimony, 

beginning a t  Line 3 - - 

MR. ELIAS: Beginning a t  Line 3? 
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CHAIRMAN JACOBS: Yes. The concern there i s  t ha t  the 

cost/benefi t  analysis i s  pro ject ing i n  somewhat o f  a greater 

l i g h t  than I th ink  i n i t i a l l y  i t  was interpreted. 

MR. ELIAS: I'm sorry, I d i d n ' t  catch the l a s t  pa r t  

o f  your question. 

CHAIRMAN JACOBS: My concern i s  t ha t  the answer 

there, beginning a t  Line 3 on Page 9, projects the cost/benefi t  

analysis i n  somewhat o f  a larger  l i g h t  than I th ink  i t  was 

i n i t i a l l y  interpreted. And, i n  essence, what tha t  answer says 

i s ,  i t  proves out something t h a t  I don' t  know the fac ts  

substantiate, do they? 

MR. ELIAS:  I d i d n ' t  catch the l a s t  four words o f  

what you're saying. 

CHAIRMAN JACOBS: This answer says t h a t  the 

kos t /benef i t  analysis proves tha t  customers have a1 ready 
~ 

 received more refunds than they otherwise might have. And my 

lquestion i s ,  i s  t ha t  pro ject ing t h i s  analysis i n  a broader 

l l i g h t  than it should be? 
I 

MR. ELIAS: No. I th ink  t h a t  goes t o  one o f  the 

points tha t  the Public Counsel s p e c i f i c a l l y  raised i n  the 

protest ,  which was tha t  had the company recorded the i n te res t  

expense i n  p r i o r  years when i t  was ac tua l l y  accruing i n  the 

p r i o r  year's earnings and p r i o r  year 's refunds tha t  have 

already been d is t r ibu ted  would have been less.  

tha t  issue was s p e c i f i c a l l y  raised i n  - -  

I t h ink  t h a t  
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CHAIRMAN JACOBS: I s  t ha t  proven out by the 

:ost/benefit analysis or by other facts? 

MR. ELIAS: I th ink  tha t  was one o f  the underlying 

3ssertions w i th  respect t o  the  cost/benefi t  analysis tha t  was 

i f  fered 

CHAIRMAN JACOBS: I agree i t  was an assertion. but 

nlas i t  proved out by the cost lbenef i t  analysis? 

MR. ELIAS: I don' t  know t h a t  the order s p e c i f i c a l l y  

addressed tha t  assertion i n  great d e t a i l .  That w i l l  be a 

question o f  proof f o r  t h i s  proceeding. 

MR. BEASLEY: That ' s correct  

CHAIRMAN JACOBS: Okay. Very wel l .  I ' m  persuaded by 

the essential analysis o f  S t a f f .  I agree tha t  - -  I should say, 

d i t h  the exception o f  t h i s  section t h a t  I j u s t  referenced on 

3age 9, beginning a t  Line 3, I would grant the motion a f t e r  the 

lrJord "no" on Line 3 t o  Line 17. 

COMMISSIONER JABER: Mr. Chairman, l e t  me j u s t  seek 

some c l a r i f i c a t i o n  because I may stand t o  be corrected here. 

Page 9, Line 3 was not pa r t  o f  OPC's motion, o r  was it? I'm 
looking a t  Page 2 o f  OPC's motion, and they ask tha t  you s t r  

Page 9, Line 25 through Page 10, Line 6. 

CHAIRMAN JACOBS: You' r e  r i g h t .  

COMMISSIONER JABER: So I don ' t  t h ink  they asserted 

tha t  Lines 3, 4 needed t o  be str icken. 

CHAIRMAN JACOBS: Right, I misread tha t .  
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COMMISSIONER JABER: And then, also, j u s t  t o  b r ing  t o  

your at tent ion,  f i r s t  o f  a l l ,  I don ' t  know i f  you need a 

motion. I ' d  be glad t o  make the motion fo r  you i f  - -  

CHAIRMAN JACOBS: Oh, I'm sorry, they did. On the 

top o f  Page 3, they asked for Page 5, Line 25 through Page 9, 

Line 17. 

COMMISSIONER JABER: Okay. The whole thing. Do you 

need me t o  make a motion for you? 

CHAIRMAN JACOBS : Yeah, sure 

COMMISSIONER JABER: I would move t h a t  we deny OPC' s 

motion t o  s t r i k e  p r e f i l e d  testimony and accept S t a f f ' s  

recommendati on. 

COMMISSIONER BAEZ: Second. 

CHAIRMAN JACOBS: Okay. I would - - there was a 

motion and a second. 

ra ise t h a t  - -  I would grant i t  as t o  t h i s  section tha t  I 

indicated on Page 9 because I th ink  i t  does cast the 

cost/benefi t  analysis i n  a l i g h t  beyond what I t h ink  we would 

want t o  accept it. We don ' t  want the record t o  r e f l e c t  t h a t  

the cost/benefi t  analysis does tha t .  

what counsel says, t h a t ' s  the object o f  t h i s  hearing, i s  t o  

br ing t o  l i g h t  t ha t  proof. 

I would say t h a t  I would continue t o  

I th ink  i t ' s  exact ly as 

But t h a t ' s  a motion and second. A l l  i n  favor, aye. 

COMMISSIONER JABER: Aye. 

COMMISSIONER BAEZ: Aye. 
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CHAIRMAN JACOBS : Aye. 

Oppose? Show me concurring except as t o  t h a t  

sect1 on. 
COMMISSIONER JABER: And w i th  your i ndul gence, 

Mr. Chairman, I want t o  remind S t a f f  o f  something tha t  I was 

reminded o f  w i th  Mr. Howe's argument. Mid County, very s i m i l a r  

issues came up i n  tha t  proceeding, and our S t a f f  was supposed 

t o ,  a t  the d i rec t ion  o f  the Commission, begin rulemaking 

because we don ' t  have ru les on 120.80(13). And the issue arose 

there, wel l ,  how do you determine what broad i s ,  and what's a 

spec i f i c  protest, and furthermore, i s  a par ty  e n t i t l e d  t o  

cross-protest i f  they want t o  ra ise  new issues a f t e r  one party, 

in t h i s  case OPC has protested. And I would agree t h a t  we need 

tha t  ru le .  And Mid County, as I r e c a l l ,  tha t  hearing was 

conducted two o r  three years ago, and I have yet t o  see any 

sor t  o f  rulemaking proceeding. So I would, w i t h  your 

indulgence, M r .  Chairman, d i r e c t  our S t a f f  once again t o  s t a r t  

tha t  process. 
CHAIRMAN JACOBS: So directed. Why don ' t  you come 

back w i th  a t imetable on t h a t  for us? 

So we now have Ms. Bacon's p r e f i l e d  d i r e c t  testimony 

as entered i n t o  the record. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

PREPARED DIRECT TESTIMONY 

OF 

DELAINE M. BACON 

Q. Please state your name, address, occupation and employer. 

A. My name is DeLaine M. Bacon. My business address is 702 

North Franklin Street, Tampa, Florida, 33602. I am the 

Director, Financial and Strategic Analysis for TECO 

Energy, Tampa Electric Company's ("Tampa Electric" or 

"company" ) parent. 

Q. Please provide a brief outline of your educational 

background and business experience. 

A. I received a Bachelor of Science in Accounting from St. 

Leo College and a Masters of Business Administration f r o m  

the University of Tampa. 1 am a Certified Public 

Accountant and a member of t h e  Florida Institute of 

Certified Public Accountants. I joined Tampa E l e c t r i c  in 

October 1984 where I have held  various positions within 

t h e  Regulatory Affairs department, including the Director 

of utility Financial Analysis until July 2000 when I was 

promoted to my current position. 1 am responsible f o r  
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Q. 

A. 

Q -  

A. 

Q -  

strategic and financial-related issues for TECO Energy, 

as w e l l  as developing TECO Energy‘s long-term financial 

forecasts. 

What is the purpose of your  testimony? 

T h e  purpose of my testimony is to address the approach 

and validity of the company‘s cost/benefit analysis. T h e  

cost/benefit analysis was developed to demonstrate the 

net benefits that customers received from certain tax 

positions t aken  by Tampa Electric that were later 

disputed by t h e  Internal Revenue-. Service ( Y R S ” ) .  I will 

also address the consistency of the cost/benefit analysis 

with the intent of the settlement agreement dated 

September 25, 1996 between t h e  Office of Public Counsel 

{ “ O P C ‘ f ) f  the Florida Industrial Power U s e r s  Group 

(”FIPUG”) and the company (the “Stipulation”) . 

Have you provided any exhibits to support your testimony? 

Yes. My Exhibit No. (DMB-1) consists of t w o  

documents. 

Why would a cost/benefit analysis be used? 
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A .  

Q -  

A. 

A cost/benefit analysis is generally used to either 

determine the best approach for making a decision on a 

prospective basis or to confirm whether a previous 

decision was appropriate. 

Please describe the basis used in the costlbenefit 

analysis f o r  determining the treatment of Tampa 

Electric’s tax deficiency interest expense. 

The cost/benefit analysis examined Tampa Electric‘s past 

tax positions to determine the appropriateness of 

including tax deficiency interest expense in the 

calculation of 1999 earnings. These tax positions created 

deferred taxes that were included in t h e  company’s last 

rate case and in the calculations of deferred revenues 

that benefit customers. 

The basis of the cost/benefit analysis, therefore, is to 

determine whether t h e  deferred tax benefits resulting 

from Tampa Electric’s tax positions outweighed the 

eventual cost of associated tax deficiency interest 

expense. It is important to recognize that the deferred 

taxes and tax deficiency interest expense included in 

Tampa Electric’s cost/benefit analysis are related to the 

very same tax positions. The cost/benefit analysis is 

3 



. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

1 3  

14 

1 5  

16 

17 

18 

19 

2 0  

21 

22  

2 3  

2 4  

2 5  

3 9  

Q- 

A. 

included as Document No. 1 of my exhibit. 

Did Tampa Electric's cost/benefit analysis include a l l  of 

the tax positions that were contested by the I R S ,  

including those unrelated to the tax deficiency interest 

expense booked in 1999? 

No. The company took a very conservative approach to its 

"/benefit analysis by only including deferred taxes 

that were linked to the balance of tax deficiency 

interest included in its 1999 surveillance report. There  

were additional deferred tax benefits for ratepayers on 

issues contested by the I R S  that d i d  not lead to tax 

deficiency interest because the issues were resolved in 

the company's favor. 

The approach for Tampa Electric was more conservative 

than t he  approach referenced by t h e  Florida Public 

Service Commission ("Commission") when approving the tax 

deficiency interest for Florida Power Corporation ("FPC") 

in Docket No. 910890-EI' Order No. PSC-92-1197-FOF-EI. 

Document No. 2 of my exhibit shows the $17.8 million 

benefit that the Commission cited for approving FPC's tax 

deficiency interest. This $17.8 million r e s u l t  included 

the deferred taxes related to all issues raised in the 
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Q. 

A. 

Q. 

I R S  Revenue Agent‘s Reports ( ‘ T A R ” )  I regardless of 

whether the issues were later resolved for lesser 

amounts. This provided a larger deferred tax balance to 

compare to the tax deficiency interest. In contrast, 

Tampa Electric made a decision to narrow the benefits to 

only include those deferred taxes that w e r e  directly 

related to the interest expense included in i t s  1999 

surveillance report. The  benefits would have been 

greater  if analyzed consistent with F P C ’ s  approach. 

Has the cost/benefit analysis approach utilized for Tampa 

Electric b-e-en accepted by the Commission in o the r  cases? 

Yes. The Commission required a cost/benefit analysis 

from FPC in i t s  last rate case. The Commission also 

required an analysis from Peoples Gas System (‘‘PGS’‘) in 

Docket No. 971310-GU f o r  determining whether tax 

deficiency interest expense should be allowed f o r  

determining the amount of over-earnings s u b j e c t  to refund 

f o r  1996. The Commission examined the benefits provided 

to customers from including deferred taxes in PGS’ l a s t  

rate case compared to the c o s t  of the tax deficiency 

interest. 

Please explain the approach of the cost/benef it analysis 
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used for determining the prudency of tax deficiency 

interest expense in 1999 f o r  Tampa Electric. 

A. The cost/benefit analysis f o r  Tampa Electric considered 

t w o  separate rate impacts to customers. First, it looked 

at the revenue requirements used in determining the 

company's current, permanent base rates. Second , the 

analysis considered the costs used in determining t h e  

deferred revenues and eventual refunds designated by the 

Stipulation. 

The approach of t h e  cost/benef it analysis was t o  examine 

t h e  impact of the company's tax positions on these two 

separate rate impacts. The analysis first evaluated 

whether the tax positions taken by the company up to its 

l a s t  rate case resulted in lower permanent rates. The 

tax positions were then analyzed to determine their 

impact on t he  deferred revenue refunds provided to 

customers under the Stipulation. 

The analysis proved that the company's actions leading up 

to its rate case, and f o r  each year of the Stipulation 

period, lowered Tampa Electric's cost of capital. The 

lower cost of capital provided benefits to customers in 

excess of the tax deficiency interest expensed in 1999. 
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Q -  

A. 

a .  

A. 

How was the company‘s cost of capital reduced as a result 

of its tax positions? 

The company’s tax positions increased its defer red  taxes, 

which are considered a cost-free source of funds and are 

included in t h e  capital structure at a zero cost. If 

deferred taxes resulting from t h e  company’s tax positions 

were not utilized, then the company would have had to 

fund investments with o t h e r  sources of capital such as 

debt and equity. These higher cost sources of funds 

would have increased revenue requirements f o r  the rate 

case and f o r  refund cal-culations-under the Stipulations. : 

What is the impact to customers in t h e  cost/benefit 

analysis from deferring less taxes? 

As shown in Document No. 1, the results of t h e  

cost/benefit analysis proved t h a t  customers enjoyed a 

$12.4 million nominal net benefit ($18.3 million if t h e  

historical benefits were brought to 1999 dollars with t h e  

opportunity cost of funds)  as a direct result of Tampa 

Electric’s tax positions on the specific issues included 

in the t a x  deficiency interest. I n  the cost/benefit 

analysis, the deferred taxes associated with t h e  

contested tax positions were removed from the  capital 
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structure and replaced with other external sources of 

funds, which resulted in an increased cost of capital. 

T h e  cost/benefit analysis measures the impact of how much 

higher rates would have been and how much less the 

deferred revenue refunds would have been during the 

Stipulation period if the company had not taken its tax 

positions. The higher permanent ra tes  that were avoided 

and the potential for lower refunds were then compared to 

the actual cost for the tax deficiency interest to 

determine if customers received a net benefit (or cost) 

~ -- from the t-ax positions taken by the company. 

Q. Would the cost/benefit analysis prove benefits for 

customers if the rate case impacts w e r e  ignored? 

A .  Yes. The cost/benefit analysis would still provide net 

benefits to customers even if the rate case items were 

ignored. If the rate case impacts were excluded from the 

cost/benefit analysis and only the deferred revenue years 

were analyzed, a $6.8 million net benefit would have been 

realized for customers. 

Q. Is Tampa Electric requesting that the net benefits to 

customers resulting from the cost/benefit analysis be 
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used to offset refunds for 1999? 

A .  No. The cost/benefit analysis proves that customers have 

already received more refunds than they otherwise might 

have because of the company’s tax positions, and that 

customers have enjoyed lower base rates. However, Tampa 

Electric is not requesting that these benefits be 

returned to the  company in 1999. 

The reason f o r  identifying the benefits is simply to 

prove that customers received net benefits from the 

company‘s t a x  positions despite the fact that t h e  comp-any 

incurred tax deficiency interest expense as a result of 

ultimately losing those positions. Since a $12.4 million 

net benefit over and above the tax deficiency interest is 

proven, the above-the-line treatment of tax deficiency 

interest expense for 1999 is fair and reasonable. 

Q. In i t s  protest, OPC s t a t e s  that “Tampa Electric wants to 

recover purportedly foregone revenues related to deferred 

taxes, which had not been requested previously, in the 

form of reduced refunds for t h e  future.‘’ Is this 

correct? 

A .  No. The net benefits to customers related to the tax 
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Q. 

A. 

issues being addressed are $12.4 million. If t h e  company 

sought to recover "foregone revenues, " i . e. the $12.4 

million of benefits that customers have enjoyed over and 

above the tax deficiency interest expense, there 

certainly would be no 1999 refund. In simple terms , 

Tampa Electric has proven quantitatively that its tax 

positions have been in the best interest of customers, 

and its decision making should not be penalized when some 

of those tax positions are  disputed by the I R S .  

OPC's protest contends that since FPC asked for tax 

deficiency- - in t e re s t  expense in its- last rate case and 

Tampa Electric did not, then Tampa Electric is precluded 

from recording the expense. Could you please address 

that position? 

Yes. OPC suggests that if a balance of tax deficiency 

interest is not included in base rates, then no t ax  

deficiency interest can be placed as an above-the-line 

expense in the future. This type of policy would not 

reflect reality. FPC's current rates include 

$1.2 million of t ax  deficiency interest expense. OPC's 

logic implies that FPC could record no more t h a n  this 

balance in the future. In reality, FPC recorded 

$1.8 million in 1995, $2.5 million in 1996, $3.6 million 
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Q. 

A .  

in 1997, $4.2 million in 1998 and $6.0 million in 1999. 

What FPC recorded was appropriate as long as it was 

prudently incurred. 

In addition, Tampa Electric had no tax deficiency 

interest to claim during its last rate case. To penalize 

Tampa Electric because another company did have curren t  

tax deficiency interest expense during their rate case 

would not be logical or fair. 

In no way are t h e  expenses presented in the utilities' 

rate cases meant to represent the only recoverable 

expenses in future years. Expenses f o r  each p e r i o d  under 

review are  examined for prudency. A cost/benef it 

analysis is a Commission method f o r  determining whether 

tax deficiency interest is a prudent expense. 

Since the Stipulation specifically allowed tax 

interest related to the Polk Power Station, 

mean that a l l  other tax deficiency interest 

disallowed? 

deficiency 

does this 

expense is 

No. One of the controlling events surrounding the 

Stipulation was the construction of the Polk  Power 

Station. The reference to tax deficiency interest f o r  

11 
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the P o l k  Power Station was included to address the tax 

position that t he  company was taking on its seven-year 

tax life. Through the language proposed by the Company 

in the Stipulation, Tampa Electric sought assurance from 

the parties to the Stipulation that the  Polk tax life 

decision would be supported if the I R S  disagreed with 

this specific tax position. The provision in the 

Stipulation was never intended to exclude or limit other 

similar expenses. 

OPC's argument a l s o  falls s h o r t  when you take it one step 

further I For example,- the StTpuIation addresses the 

inclusion of the P o l k  Power Station in rate base. 

Obviously, the fact that the Stipulation specifically 

allowed f o r  the investment in the Polk  Power Station did 

not mean that all of Tampa Electric's other new 

construction projects should be excluded from rate base. 

OPC contends that "there would have been no reason to 

state that tax deficiency interest related to the Polk  

Power Station would be recoverable since all s u c h  

expenses would be allowable pursuant to t h e  second 

sentence of Paragraph 11" of the Stipulation. Could you 

respond to this statement? 
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A. 

Q. 

A. 

Yes. Paragraph 11 does not allow for any and a l l  tax 

deficiency interest expense. It allows f o r  reasonable 

and prudent expenses. The actual language in Paragraph 

11 states: 

T h e  calculations of the actual ROE for 

each calendar year will be on an "FPSC 

Adjusted Basis" using t h e  appropriate 

adjustments approved in Tampa Electric's 

full revenue requirements proceeding. All 

reasonable and prudent expenses and 

- -  investment will be allowed in the 

computation and no annualization or 

proforma adjustments shall be made. 

Therefore it is inaccurate to say that Paragraph 

required guaranteed above-the-line treatment by 

Commission f o r  Tampa Electric's expenses. 

Could you please respond to other assertions made by 

regarding the intent of t h e  Stipulations? 

11 

the 

OPC 

Yes. OPC's arguments can be easily refuted by focusing 

on t h e  language OPC chose to add when describing t h e  

Stipulation. OPC makes the following statement in its 

13 
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protest: 

"A fair reading of these provisions, 

giving effect t o  each, should require 

Tampa E l e c t r i c  t o  calculate its 1999 

earnings by first recognizing any i n t e r e s t  

expense on a tax deficiency assessment 

related to the Polk  Power  Station and then 

by using on ly  adjustments consistent with 

those used i n  the last rate case. A1 1 

reasonable and prudent expenses within 

these cateqories would be allowed to 

derive t h e  excess earnings t o  be 

refunded. I' (Emphasis added) 

OPC's position would alter t h e  Stipulation language in 

two important places .  OPC s t a t e s  "only" ad j  ustment s 

consistent with the last r a t e  case can be used. The 

Stipulation referenced by OPC does not contain the term 

"only. OPC then states t h a t  reasonable and prudent 

expenses "within these categories" would be allowed. 

Once again, OPC has added limiting language because t he  

second sentence of Paragraph 11 does not contain t h e  

words "within these categories . ' I  When reading the entire 

agreement, it is clear that several investments and 

14 
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expenses were listed with no intent to include or exclude 

any other items within t h e  same categories. 

OPC also wrote in its Statement of Position on 

Appropriate Treatment of Interest Expense on Tax 

Deficiencies t h a t  "Tampa Electric i s  faced with the f i r s t  

sentence of Paragraph 11 limiting adjustments to those 

with t h e  l a s t  rate case," and "the surveillance report is 

first  limited to adjustments consistent with t h e  last 

rate case." Paragraph 11 of t h e  Stipulation does not 

include the terms "limiting" or "limited. ' I  

The Stipulatlons w e r e  --not designed as a ' \ l i m i t "  to 

exclude all costs that were not  specifically identified 

in its provisions. If so, there would have been no 

reason to s t a t e  that a l l  reasonable and prudent expenses 

will be allowed. Just because Polk-related tax 

deficiency interest expense was specifically mentioned in 

the Stipulation does not infer that all o t h e r  tax 

deficiency interest is disallowed, whether prudent  or 

not. 

A more appropriate reading of the Stipulation would 

require that adjustments made in the l a s t  rate proceeding 

must be made in determining t h e  return on equity during 

t h e  deferred revenue period. Then, all reasonable and 
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5 1  

Q- 

A .  

prudent expenses will be allowed. This is, in fact, the 

rationale approved by the Commission and explained on 

page 18 of its Order No. PSC-01-0113-PAA-El. 

OPC has also made statements that tax deficiency interest 

expense beyond that related to the Polk P o w e r  Station 

cannot be allowed because it was never negotiated. could 

you please respond? 

Yes. OPC has stated that “nothing outside the 

stipulations can be relevant to calculations consistent 

with the stipulations,” and ”something not contemplated 

by the stipulations could not have any effect, positive 

or negative, on the amounts deferred pursuant to t he  

stipulations’ explicit terms.” If this were so, then all 

adjustments made by the Commission to date that were not 

contemplated in the Stipulations would not be allowed and 

should be removed. F o r  example, this would include the 

adjustments to t h e  company‘s equity ratio, its short-term 

debt rate, and to its capital structure for specifically 

identifying deferred revenues. None of these adjustments 

w e r e  specified in the Stipulations nor included as 

adjustments in the last rate proceeding, but have been 

made by t h i s  Commission based upon a “reasonable and 

prudent” criteria. 
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Q. 

A. 

As mentioned on page 18 of the Commission Order  No. PSC- 

01-0113-PAA-EI, "the interpretation urged by OPC could 

lead to an unintended result." Using OPC's logic, the 

Commission would be required to reverse its decisions on 

several adjustments made over the Stipulation period to 

the detriment of customers. Tampa Electric does not 

believe any reversals are necessary, though, because the 

Commission's decision to not adjust for tax deficiency 

interest expense was consistent with its decisions to 

make the o t h e r  adjustments. As in the past and as it 

should be in this instance, the Commission has examined 

the prudency of a l l  expenses and investments for Tampa 

Electric and has included what is deemed reasonable in 

the calculation of deferred revenues. 

Please summarize your testimony. 

Tampa Electric's actions in taking certain deductions on 

i t s  tax returns benefited its customers despite the fact 

that t h e  I R S  rejected some of these positions by the end 

of 1999. The company's cost/benefit analysis shows that 

the tax deficiency interest expense was much less than 

the benefits that accrued to customers as a r e s u l t  of the 

company's tax positions. This tax deficiency interest 

was proper ly  considered in the calculation of 1999 
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Q -  

A .  

earnings as a reasonable and prudent  expense. 

Does this conclude your testimony? 

Yes, it does. 
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BY MR. WILLIS: 

Q Please summarize your testimony. 

A Yes. Good morning, Commissioners. My testimony 

demonstrates tha t  the in te res t  on tax  def ic iencies tha t  was 

incurred by Tampa E lec t r i c  i n  1999 was prudent and i n  the best 

in te res t  o f  ratepayers. My testimony supports t h a t  conclusion 

through a cost/benefi t  analysis. This cost /benef i t  analysis 

shows that the  benef i t  o f  deferred taxes associated w i th  these 

tax posi t ions f a r  outweigh the in te res t  expense associated with 

these taxes. The cost/benefi t  analysis examined the  impacts on 

customers due t o  the tax  posi t ions taken by the company. This 

cost/benefi t  analysis i s  consistent w i th  previous cost/benefi t  

analyses accepted by t h i s  Commission when examining the 

prudency o f  tax def i c i  ency i nterest  expense. 

The deferred tax  benef i ts included i n  the l a s t  ra te  

case and i n  the deferred revenue years were compared t o  the tax 

deficiency in te res t  costs, and the resu l t  was t h a t  customers 

received a $12.4 m i l l i o n  net benef i t  over and above the cost o f  

the tax deficiency expense. Even i f  a l l  o f  the r a t e  case 

benef i ts from the cost/benef i t  analysis are excluded and only 

the deferred revenue years are analyzed, customers s t i l l  

received a $6.8 m i l l i o n  net benef i t .  

The benef i t  shown i n  the study prove t h a t  Tampa 

E l e c t r i c ' s  tax posi t ions have been i n  the best in te res t  o f  

ratepayers, even a f t e r  inc lud ing the tax  def ic iency in te res t  
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zost incurred i n  1999. Therefore, i t  i s  appropriate t o  

zonsider the 1999 tax def ic iency in te res t  expense as a prudent 

and allowable expense i n  the ca lcu lat ion o f  1999 earnings. 

Commissioners, the cost/benefi t  study i s  simply one 

tool the Commission can use t o  t e s t  the reasonableness and the 

prudence of t h i s  expense t o  determine whether o r  not t o  al low 

that expense i n  the ca lcu lat ion o f  Tampa E l e c t r i c ' s  

1999 earnings. This i s  a l l  t h i s  cost /benef i t  analysis does. 

It i s  important t o  note tha t  the company i s  ne i ther  asking f o r  

the net benef i ts t o  be returned t o  the company nor requesting 

changes t o  the deferred revenue plan because past rates are too 

low. We are simply saying tha t  the analysis shows tha t  the 

company's actions w i th  respect t o  i t s  t ax  posi t ions resul ted i n  

net benef i ts and therefore are prudent. 

I t  was appropriate for the Commission t o  r e l y  on t h i s  

analysis when i t  approved the tax def ic iency i n te res t  expense 

i n  the PAA order. My d i r e c t  testimony also addresses the 

content o f  the s t ipu lat ions.  The s t ipu la t ion  contains two key 

provisions tha t  are being addressed i n  t h i s  proceeding. The 

f i r s t  provision i s  Paragraph 10 which addresses the Polk Power 

Stat ion. This provis ion i s  an agreement between the par t ies 

tha t  i f  the company incurred any tax def ic iency in te res t  

expense re la ted t o  the Polk Power Stat ion,  the  par t ies  agree 

tha t  such expense w i l l  be considered prudent i n  any proceeding 

before the Commission. T h i s  provis ion does not exclude or 

FLORIDA PUBLIC SERVICE COMMISSION 
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l i m i t  t h i s  Commission's approval o f  the recovery of t h i s  or  any 

other prudently incurred expenses i n  any way. 

The second key provision i n  the s t ipu la t ion ,  

Paragraph 11, includes the guiding p r inc ip le  t h a t  a l l  

reasonable and prudent expenses and investment w i  1 1 be a1 1 owed. 

Paragraph 10 does not l i m i t  Paragraph 11 i n  any way. Paragraph 

11 c l e a r l y  would al low for a l l  prudent and reasonable tax  

deficiency in te res t  expense. 

Paragraph 10 which simply forecloses the p o s s i b i l i t y  o f  any 

challenge t o  the prudency o f  any tax  deficiency i n te res t  

re la ted so le ly  t o  the Polk Power Station. 

It does not c o n f l i c t  w i th  

Paragraph 11 i s  very clear. The only way t o  construe 

Paragraph 11 as OPC would have you t o  do i s  t o  add language t o  

the provision. OPC stated i n  i t s  protest  t h a t  Paragraph 

11 says tha t  only adjustments from the l a s t  r a t e  case can be 
considered, and t h a t  prudent and reasonable expenses w i th in  

these categories would be allowed t o  draw the refund. 

Commissioners, Paragraph 11 does not contain the term "only, " 

nor does i t  contain the terms "w i th in  these categories." I t  

p l a i n l y  states tha t  a l l  reasonable and prudent expenses and 

investment w i  11 be a1 1 owed . 
This Commission has consistent ly interpreted the 

s t ipu la t ion  time and time again. The s t i pu la t i on  requires t ha t  

adjustments made i n  the l a s t  ra te  case proceeding must be made 

i n  determining the ROE during the deferred revenue period. 
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Then, and only then, a l l  reasonable and prudent expenses are 

a1 1 owed. 

F ina l l y ,  the tax deficiency in te res t  expense was 

included i n  the calculat ion o f  1999 earnings because i t  was a 

prudent cost incurred i n  1999. The prudency was tested and 

quant i f ied through a properly calculated cost/benefi t  analysis. 

There i s  nothing i n  the s t ipu la t ion  tha t  r e s t r i c t s  t h i s  

Commission from including a prudently incurred expense i n  the 

calculat ion o f  the company's earnings i n  1999. Thank you. 

CHAIRMAN JACOBS: M r .  Howe. 

MR. HOWE: Thank you, Chairman Jacobs. As a 

prel iminary matter, we've i d e n t i f i e d  a couple o f  exhibi ts.  One 

was the deposition o f  Ms. Bacon and another was a port ion o f  

the Commission's t ranscr ip t  from i t s  1992 ra te  case. Would i t  

help things i f  I dist r ibuted those r i g h t  now, and then I could 

not in te r rup t  a t  cross? 

CHAIRMAN JACOBS: That 's f ine.  So w e ' l l  mark the 

exhibi t ,  I ' m  sorry, the t ranscr ip t  as Exhibi t  2. 

(Exhibi t  2 marked fo r  i den t i f i ca t i on . )  

MR. WILLIS: Commissioners, I would point  out tha t  

4r. Howe has asked for t h i s  deposit ion t o  be marked as an 

2xhibi t  and, presumably, moved i n t o  the record, I guess, i n  

l i e u  o f  doing some cross examination. I would j us t  point  out 

that by presenting the deposition, we are permitted under the  

rule t o  ask questions o f  Ms. Bacon w i th  respect t o  t h i s  exh ib i t  
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j u s t  l i k e  any other cross examination exh ib i t  t h a t  would be 

presented. So wi th  tha t  understanding, we don ' t  object t o  i t  

being marked, but we need tha t  understanding. 

CHAIRMAN JACOBS: Let me make sure I understand. 

What you're saying i s ,  you want t o  be able t o  pose red i rec t  

based on a deposition exh ib i t?  

MR. WILLIS: Yes, o f  course. 

CHAIRMAN JACOBS: Okay. I th ink  t h a t ' s  

understandable. 

M r .  Howe. 

MR. HOWE: I have no objection. 

CHAIRMAN JACOBS: S t a f f ,  we have a t ransc r ip t  o f  an 

agenda conference. Yeah, I f i r s t  had a question o f  whether or 
not we should jus t  take o f f i c i a l  not ice o f  t h i s ,  but  w e ' l l  j us t  

20 ahead and enter tha t .  

MR. ELIAS: I th ink  it would be easier f o r  the sake 

I f  the record t o  have i t  marked as an exh ib i t  and moved. 

CHAIRMAN JACOBS: A l l  r i g h t .  Show t h i s  marked then 

3s Exhib i t  3, and tha t  will be the t ranscr ip t  o f  - -  I ' m  looking 

for - - the December 16th, 1992 agenda conference. 

(Exhibi t  3 marked f o r  i den t i f i ca t i on . )  

MR. HOWE: Chairman Jacobs, j u s t  so I understand, so 

i s  the t ranscr ip t  o f  the deposition w i th  the exhib i ts ,  t ha t  

d i l l  be Exh ib i t  2 - -  

CHAIRMAN JACOBS : Two , correct. 
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MR. HOWE: 

conference w i l l  be Exhib i t  3? 

- -  and the t ranscr ip t  o f  the agenda 

CHAIRMAN JACOBS: That 's correct. 

MR. HOWE: Thank you. 

CROSS EXAMINATION 
BY MR. HOWE: 

Q Hello, Ms. Bacon. 

A Good morning, M r .  Howe. 

Q Ms. Bacon, could you f i r s t  summarize what your r o l e  

was and what your par t i c ipa t ion  was i n  Tampa E l e c t r i c  Company's 

l a s t  ra te  case? 

A I believe a t  the time i t  was 1992. I was working i n  

the regulatory a f f a i r s  department. I believe my t i t l e  was 

admini s t ra to r  o f  revenue requirements . 
f inancial  side o f  the regulatory issues before the Flor ida 

Public Service Commission. My r o l e  i n  the r a t e  case was, o f  

course, I had a large involvement i n  preparing the minimum 

I basical l y  hand1 ed the 

requirements f o r  the f i  1 i ng requi rements and the revenue 

company. 

Q Which minimum f i l i n g  requ 

A Quite a few o f  them. 

rements d i d  you prepare? 

Q Well, f o r  example, d i d  you prepare the  minimum f i l i n g  

requirements as they pertained t o  accumul ated deferred income 

taxes? 

A I t h ink  tha t  there were cap 
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prepared t h a t  had the accumulated deferred income taxes i n  

them. There were also some backup schedules tha t  I helped 

prepare w i th  the tax department tha t  had more de ta i l  i n  there. 

Q 
A No. 

Q Did you attend a l l  the hearings? 

A Yes, I did. 

Q 

A Yes. 

Q 

Did you t e s t i f y  i n  tha t  case? 

Did you attend the agenda conference? 

And by the "agenda conference," I mean the one a t  

which the Commission voted a t  the end o f  the hearings. 

A Yes, I believe I was there. 

Q 
A 

In the - -  when did the company f i l e  i t s  ra te  case? 

I believe the f i l i n g  was i n  Apr i l ,  May; May, I th ink,  

o f  1992. 

Q 
A 

Q And how d i d  the Commission set rates f o r  1993? 

And what were the t e s t  years tha t  were considered? 

There was a 1993 and a 1994 t e s t  year. 

I A Using 1993 as the  t e s t  year. 

I A Yes. There was a subsequent adjustment i n  the 

Q And then was there a change in ra tes f o r  1994? 

1994 rates using the 1994 t e s t  year. 

~ 
Are the rates t h a t  Tampa E lec t r i c  i s  charging i t s  

icustomers today the same rates the Commission s e t  f o r  1994? 

Q 

I 

A Yes, I believe so. 
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MR. HOWE: Chairman Jacobs, could I have another 

exh ib i t  number, please. This i s  an excerpt from the f i n a l  

hearing i n  Tampa E l e c t r i c  Company's l a s t  r a t e  case, and I 

believe tha t  would be Exh ib i t  4. 

CHAIRMAN JACOBS: Yes. Show t h a t  marked as 

Exh ib i t  4. And t h i s  i s  a t ranscr ip t  from the hearing? 

MR. HOWE: Yes, s i r .  I t ' s  an excerpt; it i s  Pages 

1009, 1010, 1013, and 1018. 

(Exhibi t  4 marked for i den t i f i ca t i on . )  

BY MR. HOWE: 

Q Ms. Bacon, what we have provided i s ,  the f i r s t  page 

i s  j u s t  the f i r s t  page o f  Volume 10 o f  the t ranscr ip ts  o f  the 

f i n a l  hearing. The second page i s  j u s t  the index. And would 

you note there please on t h a t  second page, i t  re fers  t o  a 

Benjamin A. McKnight, 111, whose p r e f i l e d  d i r e c t  testimony was 

inserted by s t ipu lat ion.  Who was M r .  McKnight? 

A He was an external witness tha t  Tampa E lec t r i c  used 

t o  examine the taxes, the income taxes, and proposed the taxes 

i n  the ra te  case. 

Q And i f  you would re fe r  t o  the next page, i t ' s  j u s t  

the f i r s t  page o f  h i s  prepared d i rec t  testimony. And what I 

would l i k e  you t o  r e f e r  t o  spec i f i ca l l y  i s  the l a s t  page. 

A Uh-huh. 

Q 

i t  states, "The 1991 tax  returns are being prepared and are not 

Now, there down on Lines I guess i t ' s  20 through 22, 
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expected t o  be f i l e d  u n t i l  September 15, 1992." Is t h i s  the 

normal pattern f o r  Tampa E lec t r i c  t o  f i l e  i t s  t ax  returns 

approximately - - 
A Approximate1 y, yes. 

Q September 15th o f  the year fo l lowing the year i n  

question, i s  t ha t  it? 

A 

Q 
Yes, September fo l lowing the previous year. 

And would i t  then be correct  t o  s ta te tha t  a t  the 

time o f  Tampa E l e c t r i c  Company's l a s t  r a t e  case, the company 

had not ye t  f i l e d  i t s  1991 tax return? 

A That's correct. 

Q And i f  you'd look a t  the preceding sentence t o  the 

one I j u s t  re fer red you to ,  Lines 19 through 20, i t  states, and 

I quote, we reviewed Schedule M included i n  the 1954 t o  

1990 tax returns. Is Schedule M the schedule and tax returns 

tha t  reconciles book and tax  t iming differences? 

does de ta i l  the t iming re la ted  items t h a t  

tax return, yes. 

t h i s  indicate t h a t  a t  the time o f  the 

case the only Schedule Ms tha t  had been 

side expert from Arthur Andersen 81 Company 

f o r  1954 through 1990? 

A Right. Those are the only ones tha t  had been f i l e d  

by the Commission. However, the t e s t  years tha t  we included i n  

the ra te  case d i d  include t iming re la ted  items, and we d id  have 
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schedules tha t  detai led those down t o  the actual t iming re la ted 

item i t s e l f  i n  the calculat ion o f  our budgeted deferred income 

taxes. 

Q 
A 

But those were projected, were they not? 

They were projected, but they s t i l l  were based upon 

tax posit ions tha t  we were going t o  be taking on pa r t i cu la r  tax 

re la ted items. So they had t o  have assumptions behind the - - 
you know, each one. 

Q Would i t  be f a i r  t o  say that what you projected may 

or  may not have been ident ica l  t o  what was ac tua l l y  

incorporated i n  the tax returns that were ac tua l l y  f i l e d  by the 

company fo r  the years 1991 through 1998? 

A I believe i t  probably was not iden t ica l ,  but  what we 

d i d  i n  preparing the cost/benefi t  analysis i s ,  we went back t o  

the tax department and asked them t o  examine the work papers 

from the 1993 and 1994 t e s t  years, and only those tax posi t ions 

tha t  were included i n  those t e s t  years d i d  we include i n  the 

cost/benefi t  analysis f o r  the '93 and '94 years. So we - - so 

t o  the extent t h a t  there was a t ax  pos i t ion  tha t  we took t h a t  

we are t r y i n g  now t o  seek recovery f o r  the in te res t  on the tax 

deficiency, i f  i t  were not included i n  those t e s t  years, we d i d  

not put i t  i n  the cost/benefi t  analysis f o r  those two years. 

Q Are you going t o  be o f f e r i n g  any evidence, though, t o  

demonstrate exact ly what posi t ions were included i n  your 

projected t e s t  year f i l  i ng  f o r  1993 and 1994? 
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A I'm t r y i n g  t o  th ink  about, you know, a l l  the 

paperwork tha t  we've provided so f a r .  

t h i s  issue. We prepared a paper tha t  we provided t o  the 

par t ies on May 24th when we met w i th  the par t ies t o  review our 

cost/benefi t  analysis. And i n  tha t  paper, we d i d  describe t h i s  

issue and how t h a t  we d i d  not include the f u l l  amount. I do 

have the numbers tha t  I can t e l l  you how much o f  the t o t a l  t ha t  

we d i d  back out because i t  was not i n  the t e s t  years. I do not 

have w i th  me, I don' t  believe, the de ta i l  o f  t h a t  number, 

though . 
Q 

I know we have d scussed 

And when you said "May 24th, " j u s t  so the record i s  

c lear,  you are re fe r r i ng  t o  the meeting tha t  was held on May 

24th o f  the year 2000? 

A Yes, I'm sorry, the year 2000. 

Q Okay. We'l l  get t o  tha t  i n  a minute. Ms. Bacon, 

would you agree tha t  the rates f o r  1993, the r a t e  increase, I'm 
sorry, for 1993, the ra te  award f o r  t ha t  year, was set i n  the 

t rad i t i ona l  manner based upon the company's r a t e  base, ra te  o f  

return, income statement, capi ta l  structure? 

A Yes, i t  was. 

Q Would you agree tha t  i n  - -  t h a t  the rates f o r  t he  

f i n a l  revenue award fo r  1994 was established based upon a 

f inancial  i n t e g r i t y  standard? 

A There was an addit ional adjustment - -  or  there was an 

adjustment w i th in  the case. I wouldn't say i t ' s  an addit ional 
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adjustment . But the company - - or the Commission d i d  make an 

adjustment i n  1994 t o  target a 3.75 t imes coverage r a t i o ,  and 

they d i d  tha t  by increasing the amount o f  e l i g i b l e  CWIP t ha t  

you place i n  r a t e  base o f  which the company would earn a cash 

return as opposed t o  accruing allowance for funds used during 

construction, or  AFUDC. And by doing so, we targeted the 

3.75 t imes coverage r a t i o  i n  1994. 

Q Referring, f i r s t ,  t o  the 1993 revenue award. Did the 

company - -  d i d  the Commission t e s t  the calculated revenue 

requirement f o r  1993 against t h i s  same f inancial  i n t e g r i t y  

standard? 

A Yes, they did. The number was above 3.75, so no 

adjustment was necessary f o r  1993 

Q And then d id  they t e s t  the 1994 revenue requirement 

against t h i s  same standard? 

A Yes, they did. 

Q And d i d  they f i n d  tha t  the revenue requirement 

calculated i n  the t rad i t i ona l  manner was inadequate i n  tha t  i t  

d id  not meet the standard? 

A That's correct. They increased the amount o f  CWIP 

e l i g i b l e  - - o r  they increased the amount o f  e l i g i b l e  CWIP i n  

ra te base t o  target the 3.75. 

Q And d i d  t h i s  provide s u f f i c i e n t  revenues then fo r  

1994 f o r  the company t o  meet the 3.75 t imes i n te res t  coverage? 

Based upon t h a t  projected t e s t  year,  yes. A 
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Q A f t e r  the Commission reached i t s  decision f o r  

1993 and 1994 i n i  ti a1 l y  i n  the December agenda conference, 

which an excerpt from tha t  special agenda conference has been 

i d e n t i f i e d  as Exhib i t  Number 3, d i d  the company f i n d  something 

wrong wi th  the Commission's math? 

A I believe we d i d  send a memo t o  the Commission a f t e r  

the i n i t i a l  decision was made de ta i l i ng  out some calcu lat ion 

problems tha t  we had. And I th ink  we sent t h a t  memo back t o  

the Commission and the issue was reheard. 

Q I ' m  sorry, the issue was what? 

A I n  other words, they revoted on the amount of  CWIP 

and changed the f i n a l  ru l ing f o r  1994. 

Q And when you say, "they changed the f i n a l  ru l ing , "  do 

you mean tha t  they found tha t  the company was correct  tha t  the 

Sommission had o r i g i n a l l y  not done the math correct ly ,  t ha t  the 

revenue award for 1994 as o r i g i n a l l y  voted would not, i n  fact ,  

allow the company t o  earn a 3.75 times in te res t  coverage? 

A Yes. Basical ly, what happened I bel ieve was, there 

Mas one o f  the adjustments tha t  the Commission made a t  the last 
ninute tha t  d id  not get i n t o  the calculat ion,  so we pointed 

that out, and they went back and readjusted the calculat ions t o  

target the 3.75. 

MR. HOWE: Chairman Jacobs, i f  I could have an 

2xhib i t  i den t i f i ed .  What we have d is t r ibu ted  i s  a - -  i t ' s  a 

l e t t e r  dated January 12th, 1993 t o  M r .  Steve C.  Tr ibb le from 
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ylr. Lee W i l l i s .  

CHAIRMAN JACOBS: Very well . Show t h a t  marked as 

:xhi b i  t 5. 

(Exhibi t  5 marked fo r  i den t i  f i c a t i  on. ) 

3Y MR. HOWE: 

Q Ms. Bacon, have you seen t h i s  l e t t e r  before? 

A I t ' s  been a while, but I ' m  sure I have, yes. 

Q Is t h i s  the l e t t e r  tha t  you were r e f e r r i n g  t o  - -  the 

day the company n o t i f i e d  the Commission tha t ,  i n  fact ,  the 

revenue requirement f o r  1994 had not been cal cul ated 

s u f f i c i e n t l y  - - or had not been cal cul ated in a way t o  a1 1 ow 

the company to ,  i n  fact ,  earn a 3.75 times in te res t  coverage? 

A T h a t ' s  correct. 

Q And the company's pos i t ion was t h a t  the Commission's 

calculat ion only allowed a 3.72 times i n t e r e s t  coverage; i s  

that  not correct? 

A That's correct. 

Q And i f  you'd look a t  t ha t  l a s t  page. 

any ro le ,  Ms. Bacon, i n  the ca lcu lat ion o f  the in te res t  

coverage? 

Did you have 

A Yes, I did.  

Q This l a s t  page then, does t h i s  show your own 

cal cul ations? 

A Yes, i t  does. 

Q And would t h i s  demonstrate tha t  the Commission needed 
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t o  increase the revenue requirement? Because under your 
calculations, the company would only earn a 3.72 times interest 
coverage, not the 3.75 times the Commission intended. 

A Tha t ' s  correct. 

Q And t o  do this calculation, would i t  be correct t o  
state t h a t  you kept the interest expense constant i n  your 
calculation even after you added addi t ional  CWIP? 

A T h a t ' s  true, because the interest expense is based 
upon the real capital of the business, and whether or not you 

put CWIP i n  and out  o f  rate base does not change the real cash 
interest cost. 

Q klhat i s  the real interest t h a t  is  used i n  the 
calculation? I t ' s  3.75 times interest, but what i s  t h a t  
interest? 

A I t ' s  the allowed interest i n  the revenue requirement. 
Basically, the interest on the investment t h a t  you are allowed 
t o  earn a return on. 

Q A17 right. And would i t  be f a  

were able t o  do this calculation w i t h o u t  
the rate base or the capital structure? 

A Could you repeat t h a t ?  

Q Would i t  be fair t o  state t h a t  

r t o  state t h a t  you 

reference t o  either 

you were able t o  do 

this calculation as shown on t h i s  last page w i t h o u t  reference 
t o  the rate base or the capital structure? 

A I mean, those particular portions o f  the revenue 
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requirement are buried w i th in  t h i s .  When you say, not t o  use 

those, I mean the fac t  tha t  they might have remained 

consistent, but  they are necessary parts o f  the input.  So I'm 
not exactly sure o f  your po int  . 

Q A l l  r i g h t .  Where was the r a t e  base taken i n t o  

consideration i n  your calculat ion o f  the amount o f  addit ional 

CHIP t o  add t o  r a t e  base t o  achieve the 3.75 times i n t e r e s t  

cover age? 

A Well, l i k e  I said before, they take the r a t e  base 

times the cost o f  cap i ta l ,  t h a t ' s  the i n te res t - re la ted  pieces 

o f  the cost o f  cap i ta l ,  t o  derive the i n te res t  t h a t ' s  allowed 

o f  which they then take the 3.75 times. 

in te res t  amount, they do add the i n te res t  on the CWIP t h a t ' s  

outside the r a t e  base such t o  get t o  the t o t a l  cash in te res t .  

I t h ink  t o  t h a t  

Q Would t h a t  be what's re fer red t o  down here, the 

l i t t l e  aster isk you see down towards the bottom, maybe a f i f t h  

o f  the way up from the bottom, where it states, and 1'11 quote, 

assumes a l l  CWIP and ra te  base except fo r ,  quote, over 

project ion, c l  ose quote, amount o f  $11,959, OOO? 

A Yes, I t h ink  t h a t ' s  - -  i t ' s  been a whi le since I ' v e  

seen t h i s  page, but  yes, I th ink  t h a t ' s  correct. 

Would i t  be f a i r  t o  s ta te tha t  once you i d e n t i f y  the Q 
amount o f  i n te res t  t ha t  needs t o  be covered, t ha t  you can 

calculate the revenues by mul t ip ly ing i t  by 3.75 times? 

A Well, I don ' t  know i f  i t ' s  qu i te  tha t  easy. I 
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bel ieve what you're actual ly  ge t t ing  w i th  the 3.75 times i s  the 

net operating income, not necessarily the revenues. I n  other 

words, what you're bas ica l l y  doing i s ,  you're adjusting the 

CWIP amount tha t  they put i n t o  r a t e  base o f  - -  when they go 

through and they mul t ip ly  tha t  through the revenue requirement 

formula, t ha t  you would get s u f f i c i e n t  net operating income o f  

which when they add the taxes back on a pretax basis, you would 

get a pretax coverage o f  3.75. 

I th ink,  you know, the formula should be on here. So 

i t  r e a l l y  doesn't have anything necessarily t o  do wi th  

revenues. 

target ing - -  
I t ' s  more l i k e  pretax income tha t  they ' re  

Q A l l  r i g h t .  And then - -  
A - -  i n  the numerator. 

Q Right. But you set the revenues a t  a leve l  t ha t  i t  

w i l l  provide tha t  pretax income calculated i n  the manner you 

j u s t  described? 

A That's t rue.  

Q From your pa r t i c i pa t i on  i n  the l a s t  r a t e  case, 

Ms. Bacon, who was the member o f  the Commission S t a f f  who 

advised the Commissioners on how - - 

A I ' m  sure i t  was a number o f  them. 

Q Yes. But, for example, i f  we re fe r  t o  what has been 

i d e n t i f i e d  as Exhib i t  Number 3, which i s  the t ranscr ip t  o f  the 

December 16th t o  17th, 1992 special agenda conference, and i f  
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you would, j u s t  k ind o f  l e a f  through t o  Page 194. And I guess, 

actual ly,  I should put you even fur ther  ahead t o  Page 214 and 

215. And on forward, we seek repeated references t o  a M r .  Nei l  

advising the Commissioners on how t o  meet the 3.75 times 

in te res t  coverage. Do you know who tha t  M r .  Nei l  i s ?  

A Yes, I do. 

Q Who i s  he? 
A He's an employee of Tampa E lec t r i c .  He works i n  the 

regul a tory  a f f a i r s  department . 
Q And was he formerly a S t a f f  member o f  the  Public 

Servi ce Commi s s i  on? 
A Yes, a t  t h i s  t ime he was. 

Q Do you reca l l  him as the indiv idual  who advised the 

Commissioners on the 3.75 times in te res t  coverage issue? 

A I believe there were other people t h a t  a lso helped 

Nork w i th  him on t h i s .  

that was dealing w i th  t h i s ,  bu t  he appears t o  be answering 

questions here re1 ated t o  it . 

I don ' t  bel ieve he was the  sole person 

Q I ' d  l i k e  t o  move on t o  another top ic  now and tha t  

Nould be your cost /benef i t  analysis. But before we address the 

speci f ics o f  the one you've of fered here today, when d i d  Tampa 

E lec t r i c  f i r s t  s t a r t  performing o r  s t a r t  compiling the 

information f o r  a cost /benef i t  analysis t o  explain the 

inc lus ion o f  in te res t  expense on tax def ic iencies f o r  1999? 

A I believe i t  was soon a f t e r  the company booked the 
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items i n  the f a l l  o f  1999. 

Q Ms. Bacon, d i d  you par t i c ipa te  i n  the Commission 

docket concerning Peopl es Gas Systems 1996 earni ngs? 

A Yes, I did. It was my pa r t i c i pa t i on  i n  the 

1996 overearnings docket f o r  Peoples Gas t h a t  - - where I became 

aware and f a m i l i a r  w i th  the cost/benefi t  analysis methodology 

o f  the Commission using tha t  t o  t e s t  the prudency o f  in te res t  

on tax def i c i  enci es . 
Q Were you the person then w i th  Tampa E l e c t r i c  who 

f i r s t  rea l ized tha t  perhaps a cost lbenef i t  analysis  could be 

used t o  j u s t i f y  i n te res t  expense on tax def ic iencies f o r  1999? 

1 th ink  i t  was my area o f  expertise, yes. A 

Q Did you pattern your i n i t i a l  cost lbenef i t  analysis 

a f t e r  the one used and accepted by the Commission i n  the 

Peoples Gas case? 

A Yes. The fundamentals o f  the cost/benefi t  ana 

I t  looks h i s t o r i c a l l y  back i n  terms are ident ica l ,  yes. 

ys i  s 

o f  

what would have been the impact on revenue requirements and 

therefore customers rates, given a d i  f f e ren t  decision on taki  ng 

tax  posi t ions on these issues. 

Q 
A 

When d i d  you complete your f i r s t  cost /benef i t  study? 

The f i r s t  one ever, or  the f i r s t  one i n  t h i s  

p a r t i  cul ar heari ng? 

Q 
A 

The f i r s t  one addressing 1999. 

I believe we probably completed the cost/benefi t  
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A Yes. 

Q What was tha t  meet 

A I caTled the S t a f f  

ng? 

and requested t h a t  they set up a 

meeting between S t a f f  and the other par t ies i n  t h i s  docket such 

tha t  we could br ing the cost/benefi t  analysis up there and 

review i t  wi th  them. 

Q And you were i n  attendance o f  t ha t  meeting, were you 

not? 

A Yes, I was. 

Q And I was there, too, wasn't I? 

A Yes. 

Q And what was the magnitude o f  the net benef i t  t ha t  

the company had calculated a t  t ha t  time? 

A I believe a t  t h a t  po int  i n  tlme the amount was 

18 , 263 , 000, approximate1 y. That would be a net benef i t  . 
Q So, Ms. Bacon, then am I correct t h a t  on May 24th, 

2000, the company f i r s t  presented a cost/benefi t analysis t o  

the S t a f f  and other par t ies which the company believed showed a 

net benef i t  t o  customers o f  approximately $18.3 m i l  1 ion? 

A That 's correct .  

MR. HOWE: Chairman Jacobs, i f  I could, I ' d  l i k e  t o  

have another document marked f o r  i d e n t i f i c a t i o n .  
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CHAIRMAN JACOBS: Very wel l .  Show t h i s  - - and w e ' l  1 

t i t l e  t h i s ,  I guess, let's say, August 20, 2000 l e t t e r  - -  

MR. HOWE: Chairman Jacobs, t h i s  was received by our 

o f f i c e  on August Znd, 2000. I f  I might, i t ' s  a correspondence 

t o  Chr ist ine Romig from Ron N e i l ,  t h a t ' s  spelled N - E - I - L ,  w i th  

documents attached t o  i t .  

CHAIRMAN JACOBS: You said "7th,"  I see 2nd. I t  

doesn't matter, though. 

MR. HOWE: I ' m  sorry, I thought you said "20th" a t  

f i r s t .  August 2nd? 

CHAIRMAN JACOBS: Yes. 

MR. HOWE: Okay. 

CHAIRMAN JACOBS: That's date stamped, I see. 

MR. HOWE: Yes, t h a t ' s  the date tha t  we received it. 

And would tha t  be Exhibi t  6? 

CHAIRMAN JACOBS: Yes. 

(Exhibi t  6 marked f o r  i den t i f i ca t i on . )  

BY MR. HOWE: 

Q Ms. Bacon, are you f a m i l i a r  w i th  t h i s  document? 

A Yes, I am. 

Q 

A 

Did you par t ic ipate i n  any way i n  i t s  submittal? 

A t  t h i s  point  i n  t ime,  I had already l e f t  the 

regulatory a f f a i r s  department when t h i s  was f i l e d  but cer ta in ly  

the preparation o f  the cost/benefi t  analysis, and I was 

f a m i l i a r  w i th  the f a c t  that  t h i s  package was being brought 
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together a t  t ha t  po int  in t ime, yes. 

Q Now, t h i s  i s  from Ron Ne i l .  Is t h i s  the same 

Mr. Nei l  who was formerly on the Commission S t a f f  and advised 

the Commissioners on the 3.75 times in te res t  coverage? 

A Yes, i t  i s .  

Q Did the two o f  you work a t  any point  i n  pu t t i ng  

together the cost/benefi t  analysis tha t  was f i r s t  presented t o  

the Commission, I ' m  sorry, presented a t  the meeting on 
May 24th, ZOOO? 

A Yes. Ron reported t o  me before I moved from the 

regulatory a f f a i r s  department. 

Q 
A Yes. 

Q 

A Yes, he was. 

Q Now, looking a t  the l e t t e r  i t s e l f ,  I note f i r s t  t h a t  

i t  i s  not dated. And do you know how t h i s  was - - who t h i s  was 

d is t r ibu ted  to? There's no carbon copies designated. 

Obviously, we came i n t o  possession o f  i t  on August 2nd, 2000. 

So were the two o f  you working together? 

And he was under your d i rec t i on  and supervision? 

A As f a r  as I ' m  aware, t h i s  was sent t o  a l l  o f  the 

part ies,  including the Commission S t a f f ,  and f i l e d  w i th  the 

Commission. I believe the date o f  the memo tha t  was sent out 

from Tampa E lec t r i c ,  i t  was sent out July 27th, even though 

i t ' s  not dated. 

Q I'm sorry, could you give me tha t  date again? 
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Q Now, tha t  second f u l l  paragraph states tha t ,  and I 

w i l l  quote, we were also asked t o  make some adjustments t o  the 

benef i t  analysis based upon discussions we had a t  our May 24 

meeting. You d i d n ' t  have any discussions w i th  my o f f i ce ,  d i d  

you? 

A No. I believe i t  was a t  the meeting where, you know, 

j u s t  general conversation and questions were being asked as t o ,  

you know, what was included i n  the cost/benefi t  analysis i s  

what derived these changes. 

Q In Paragraph B, continuing down, i t  states, and I 

quote, we had not included the deferred revenue bene f i t skos ts  

t o  customers f o r  1999 i n  our i n i t i a l  analysis o f  the impact t o  

customers and have now provided these resul ts .  

A Correct. 

Q Did somebody ask t h a t  you include deferred revenue 

benefi t s k o s t s  t o  customers f o r  1999? 

A Some o f  these changes were i n i t i a t e d  on our own, and 

I'm not some o f  them ac tua l l y  d i d  come from suggestions. 

exact ly sure which ones were which. I t  could be t ha t  t h a t  one 

was one t h a t  we thought i t  was, you know, a t  the point  i n  time 

t o  go ahead and include 1999. I th ink  we had not included i t  

e a r l i e r  because the numbers were j u s t  being developed f o r  the 

h i  s t o r i  cal year 1999. 

Q You don ' t  reca l l  my o f f i c e  suggesting you make any 
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changes t o  your cost lbenef i t  analysis, do you? 

A No, I don' t  bel ieve so. 

Q A l l  r i g h t .  Where would suggested changes have come 

from then? 

A Probably from S t a f f  and j u s t  conversations a t  the 

meeting i n  general. 

Q Ms. Bacon, i f  I might, you not ice I ' v e ,  

Commissioners, a1 so, I put - - there 's  a tab here. The reason 

f o r  t ha t  i s ,  these pages are not numbered, and the  tab i s  t o  

ind icate the s t a r t  o f  the cost/benef i t  analysis t h a t  was 

provided. If  you could, re fe r  t o  tha t ,  Ms. Bacon. 

A Yes. 

Q Now, t h i s  cost /benef i t  analysis shows ne t  benef i ts o f  

$11,085,000, does i t  not? 

A Correct . 
Q So, now, i s  t h i s  - -  essent ia l l y  we have seen the 

f i r s t  cost /benef i t  analysis go from approximately 

$18.3 m i l l i on ,  and we're now down t o  11.1 m i l l i o n ,  

approximately; i s  tha t  correct? 

A Yes. I th ink  there was one change t h a t  p r imar i l y  

drove the major i ty  o f  those - -  t ha t  dif ference. 

Q 
A 

And what was tha t  one change? 

I bel ieve i n  the previous cost/benef i t  analysis we 

weren ' t compl e te l  y i ncl udi ng the i ncome tax  t rue -  up adjustment . 
To the  extent you have more in te res t  in your cap structure, you 
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are going t o  get a benef i t  i n  your income taxes and the net 

operating income through the revenue requirement formula. We 

were not f u l l y  passing tha t  benef i t  through, and when we 

changed it, i t  caused qu i te  a substantial drop i n  the benef i ts.  

Q 

A 

Who suggested you make tha t  change? 

Again, you know, I ' m  not j u s t  sure o f  the de ta i l s  as 

to ,  you know, exact ly who had offered up tha t .  

j u s t  - - through j u s t  discussions we might have thought about 

it. I ' m  not r e a l l y  sure. 

It probably 

Q Do you mean discussions i n t e r n a l l y  o r  discussions 

between the company and the S t a f f ?  

A Well, I th ink  j u s t  presenting the cost/benefi t  

analysis t o  the par t ies even got us also j u s t  th ink ing more 

about, you know, what we did. It was qu i te  an e f f o r t  t o  p u l l  

t h i s  leve l  o f  de ta i l  together, and I th ink  tak ing a step back 

and presenting i t  t o  the par t ies,  you know, gave us a fresh 

look a t  i t  ourselves. And i t  was t h a t  and also j u s t  other 

questions tha t  S t a f f  ra ised a t  the meeting. 

Q A71 r i g h t .  A n d  - -  
COMMISSIONER JABER: Ms. Bacon? 

THE WITNESS: Yes. 

COMMISSIONER JABER: I'm sorry, M r .  Howe. May I 

i n te r rup t  f o r  j u s t  a minute? 

MR. HOWE: Certainly.  

COMMISSIONER JABER: What you j u s t  said was tha t  you 
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made an accounting er ro r .  

THE WITNESS: Pre t ty  much. 

COMMISSIONER JABER: And our S t a f f  pointed tha t  out 

t o  you? 

THE WITNESS: Yes, ma'am. 
COMMISSIONER JABER: And tha t  was pointed out t o  you 

a t  t ha t  meeting, a t  the May 24th meeting? 

THE WITNESS: Right. There were a number o f  things 

t h a t  were pointed out, and there were a number o f  changes t h a t  

were made. And l i k e  I said, I ' m  not exactly sure i f  i t  were - -  
i f  a l l  the changes were pointed out by the S t a f f ,  but general ly 

through the meeting and subsequently we found these issues, and 

we made corrections for them. 

COMMISSIONER JABER: Those accounting errors,  are 

they accounting errors  pursuant t o  the NARUC system o f  

accounts, or i s  i t  re la ted  t o  FASB? 

THE WITNESS: No. It's r e a l l y  more associated w i th  

the revenue requirement formula and j u s t ,  you know, pu t t i ng  the 

calculat ions together. Because what we're bas i ca l l y  doing i s  

pushing through the capi ta l  structure and the r a t e  base and the 

net operating income, the impacts o f  tak ing d i f f e r e n t  t ax  

posit ions. And buried i n  there, there i s  j u s t ,  you know, room 

substantial one t h a t  we corrected. 
COMMISSIONER JABER: When we considered t h i s  i tem a t  
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the December 2000 agenda, had these changes already been made? 

THE WITNESS: Yes, ma'am. Yes. 

MR. HOWE: Commissioner Jacobs, we're going t o  now 

d i s t r i bu te  another cost/benefi t  analysis. 

BY MR. HOWE: 

Q Ms. Bacon, i f  you could, I ' d  appreciate i t  if you'd 

hold t h i s  l a s t  exh ib i t ,  which has been i d e n t i f i e d  as Exhib i t  6, 

open t o  the summary o f  your cost /benef i t  analysis. 

MR. HOWE: Chairman Jacobs, t h i s  i s  a cost/benefi t  - -  

I ' d  ask t h i s  be marked for i d e n t i f i c a t i o n ,  and as t o  what 

t i t l e ,  I would suggest "Cost/Benefit Analysis Showing 

$10.7 M i l l i o n  o f  Net Benefits." 

CHAIRMAN JACOBS: Conducted by yourself? This i s  

done by your - -  
MR. HOWE: No, no. This i s  the one the company 

provided. This i s  in fact ,  Chairman Jacobs, the one t h a t  the 

Commi ss i  on accepted i n  i t s  proposed agency a c t i  on order. 

CHAIRMAN JACOBS: Okay. Show then marked as 

Exhib i t  7, TECO c o s t h e n e f i t  analysis. 

(Exhib i t  7 marked f o r  i d e n t i  f i ca t i on .  ) 

BY MR. HOWE: 

Q Ms. Bacon, do you recognize t h i s  document tha t  has 

j u s t  been d i s t r i bu ted  as the costlbenefi  t anal ys i  s submitted by 

the company t o  the Commission and, i n  f ac t ,  the one t h a t  the 

Commission accepted as the basis f o r  i t s  proposed agency act ion 
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order? 

A Yes. It shows a net benef i t  o f  10,741,000. 

Q And i f  you would, holding these two summary pages 

side by side, the one from Exhib i t  6 and from Exhib i t  7, f i r s t  

o f  a l l ,  would you agree tha t  a l l  o f  the footnotes are the same 

i n  both? 

A Subject t o  check, they look s imi la r ,  yes. 

Q Now, would you also agree t h a t  on both analyses the 

ra te  case benef i ts shown f o r  the years 1993 through 1999 are 

the same? 

MR. HOWE: And, Commissioners, r a t e  case benef i ts are 

i d e n t i f i e d  on three separate l i nes .  Going down the le f t -hand 

column, i f  y o u ' l l  look a t  the period 1992 t o  1994, tax period, 
y o u ' l l  see ra te  case benef i ts beginning w i th  a negative 13 and 

continuing on. And then y o u ' l l  see it also f o r  the 1989 t o  

'91  tax period and f o r  the 1986 t o  '88 tax  period. 

A I would po in t  out, Mr. Howe, tha t  t h a t ' s  not a l l  o f  

the impacts o f  the ra te  case included i n  tha t  l i n e ,  though, 

j u s t  so the Commissioners understand tha t .  

Q My question i s  j us t ,  are the ent r ies the same i n  both 

nes tha t  

ose 

analyses 

analyses? I n  other words, the r a t e  case - -  on the 1 

you have designated as, quote, r a t e  case benef i ts,  c 

quotes, are the ent r ies the same on the cost/benefi t  

shown on Exhib i t  6 and Exhib i t  7? 

A Actual ly, i t  appears, and t h i s  i s  my reco l lec t ion  as 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

82 

wel l ,  tha t ,  rea l l y ,  a l l  o f  the years fo r  1993 through 1998 a re  

ident ica l  t o  what they were before. I mean, i f  you go across 

the page, i f  I'm not mistaken - -  
Q That's what I mean. They're a l l  - -  they are 

ident ica l .  The ra te  case benef i ts are the same i n  both these 

analyses. 

A Well, not j u s t  the ra te  case benefi ts. I would say 

the e n t i r e  year, including even the deferred revenue. You 

know, refund impacts are also the same through 1998. The only 

number on t h i s  par t i cu la r  cost/benefi t  analysis t h a t  was 

changed, i f  you look under the 1999 column, the f i r s t  number up 

a t  the top o f  the deferred revenue b e n e f i t k o s t ,  i t  went from 

1,722,000 t o  1,376,000. That 's r e a l l y  the only change between 

these two cost/benefi t  analyses. 

Q Okay. And f o r  the record, when you say "between, " 

the 1,722,000 i s  the numbers f o r  1999, i s  deferred revenue 

benef i t  - - 
A Right - -  

Q - -  i n  Exhib i t  6 - -  
A - -  i t ' s  the f i r s t  number under the '99 column. 

Q Yeah. I j u s t  want t o  make sure the record i s  clear. 

That's Exhibi t  6 and you were comparing tha t  t o  the 1,376,000 

shown under 1999 for Exhib i t  7? 

A That 's correct. And as we pointed out before, one o f  

the changes tha t  we had made was t o  include 1999 i n  the 
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July 27th f i l i n g .  When we went t o  go do tha t ,  again, a s l i g h t ,  

a very minor mathematical e r ro r .  The expansion factor  had 

gotten zeroed out, and i t  bas ica l l y  overestimated the benef i ts 

i n  the Ju ly  27th f i l i n g  by $343,000. We real ized i t  as soon as 

t h i s  f i l i n g  went out the door, and we went back and immediately 

corrected i t  and sent i t  back t o  the S t a f f .  

COMMISSIONER JABER: Ms. Bacon, then l e t  me come back 

t o  my question, because I thought you said t o  me t h a t  

Exhib i t  6 i s  what we had a t  the December 2000 agenda. I asked 

you i f  you had corrected t h a t  number when we considered the 

item a t  the December 2000 agenda, and you said yes. 

THE WITNESS: Yeah. 

COMMISSIONER JABER: I n  response t o  M r .  Howe's 

questions, it appears tha t  Exh ib i t  7 i s  what was included i n  

the PAA order. 
f o r  me so tha t  I ' m  clear. 

I want t o  give you an opportunity t o  c l a r i f y  it 

THE WITNESS: Certainly,  Commissioner. I apologize. 

There i s  no doubt Exhib i t  7 i s  the cost/benefi t  analysis tha t  

was used by the Commission i n  the PAA. What I was responding 

t o  when you asked me the question was, d id  the correct ion - -  
was the correction re la ted t o  the income tax t rue-up adjustment 

that  was o f  m a t e r i a l  amount that affected t h i s  cost/benefi t ,  

was i t  made p r i o r  t o  the PAA, and the answer t o  that  was, yes. 

But i t  i s  true, there was another minor change o f  

$343,000 tha t  was made w i th in  j us t ,  l i k e ,  two weeks o f  t h i s  
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f i l i n g .  And t h i s  became the f i n a l  cost/benefi t  analysis tha t  

Ment i n t o  the PAA. 

COMMISSIONER JABER: Exhib i t  Number 7. 

THE WITNESS: Correct. 

3Y MR. HOME: 

Q Ms. Bacon, do you have - -  what has been i d e n t i f i e d  as 

Exhibi t  Number 7, do you have tha t  there w i th  you i n  your 
records? 

A Yes, I believe so. 

Q 

A I could check. I don't bel ieve there i s  a cover 

Do you have the cover l e t t e r  t ha t  went w i th  it? 

l e t t e r  wi th  t h i s  pa r t i cu la r  cost/benefi t  analysis. 

out, l i k e  I said, w i th in  a couple o f  weeks a f t e r  the July 27th 

f i l i n g  was sent out. 

It was sent 

Q Do you know who i t  was sent to? 

You may note, Commissioners, from the top o f  

Exh ib i t  7, we received i t  from the Public Service Commission on 

December 18th o f  the year 2000. 

Do you know how t h i s  - - was t h i s  only provided t o  the 

S t a f f ?  

A Mr. Howe, I ' m  not  exact ly sure why you d i d  not 

I understand you pointed out t o  me i n  my receive your copy. 

deposition tha t  you had not received t h i s  un t - i l  a couple o f  

days l a t e r  d i r e c t l y  from the S t a f f .  

what the circumstances were tha t  drove tha t ,  but t h i s  i s  the 

I ' m  not  exact ly sure about 
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f i n a l  one tha t  was used. 

Q Just f o r  c l a r i t y ,  keep i n  mind, i t  was 

f i r s t  considered by the Commission a t  an October agenda 

conference, was i t  not? 

A Yes. 

Q 
l a t e r ,  I j u s t  wanted t o  be clear tha t  t h i s  - -  

A T h a t ' s  when i t  was sent, yes. 

Q A l l  r i g h t .  I f  you would now t u r n  please t o  

I'm j u s t  - -  sorry, your reference t o  a couple o f  days 

Exhib i t  1, which has been i d e n t i f i e d  as the exh ib i t  appended t o  

your t e s t  i mony . 
A 

Q 

A Oh, okay. 

Q 

Did you give me a copy o f  t ha t  or  i s  t ha t  - -  
That's the exh ib i t  t o  your p r e f i l e d  testimony - -  

- -  and tha t  was iden t i f i ed ,  I believe, a t  the very 

begi nni ng as Exhib i t  1. 

A That's correct. Okay. 

Q A l l  r i g h t .  Ms. Bacon, now, you have arr ived a t  a - -  

you are a l leg ing a net benef i t  o f  $12.4 m i l l i o n ;  i s  tha t  

correct? 

A That 's correct. 

Q What i s  the dif ference between Exh ib i t  Number 1 and 

Exhib i t  Number 7, which purports t o  show a net benef i t  o f  

$10.7 m i l l i on?  

A Well, f i r s t  th ing,  l e t  me make sure tha t  everyone 
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understands, i t  i s  not a correct ion or anything l i k e  tha t .  

I t ' s  not a change i n  the formulas. 

the mathematical calculat ions. What we simply d i d  i n  t h i s  

par t icu lar  cost/benefi t  analysis was t o  push through the 

decisions tha t  the Commission had made on 1999 i n  and o f  i t s e l f  

through the calculat ions f o r  1999. 

I t ' s  not a change i n  any o f  

If you r e c a l l ,  what we had put back i n  the summer for 
1999 was simply the company's f i l i n g  for 1999 because t h a t ' s  

a l l  we had a t  t h a t  po int  i n  time. 

by the Commission. Once we received the f ina l  PAA, we 

basica l ly  j u s t  took those numbers f o r  1999 and pushed them 

through the cost/benefi t  analysis. 

1999 had not been reviewed 

COMMISSIONER JABER: What does a l l  t ha t  mean? That 

you've made now - -  you have now made a l l  o f  the adjustments 

tha t  are appropriate for 1999, and your Exhib i t  Number 1 

r e f  1 ects that? 

THE WITNESS: Yes. If  you th ink  about it, the whole 

cost/benefi t  analysis, i t  uses the r a t e  base, the cap 
structure, the amounts o f  every s i  ngl e deferred revenue year. 

And t o  the extent t ha t  the Commission made decisions locking i n  

those numbers f o r  1999, we simply incorporated those amounts 

i n t o  the calculat ions, d id  not change the methodology, or d i d  

not changes the mathematics o f  it, j u s t  simply j u s t  pushed 

through decisions so tha t  i t  was consistent wi th  your f i n a l  

deci s i  on. 
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COMMISSIONER JABER: "Pushed through decisions" means 

tha t  you have incorporated a l l  o f  the decisions and the 

adjustments we have made fo r  1999. 

THE WITNESS: Yes, Commissioner . 
BY MR. HOWE: 

Q Ms. Bacon, would you agree tha t  between Exh ib i t  7 and 

Exhib i t  1, the only di f ference i s  t ha t  i n  your Exh ib i t  1 a l l  

the dif ferences are i n  the year 1999 as deferred revenue 

benef i ts o r  costs; i s  tha t  correct? 

A That 's correct. 

Q I'll be re fe r r i ng  now almost, hopefully, exclusively 

t o  Exhib i t  1. Exh ib i t  1, then, the ra te  case benef i ts  you show 

are the same as those were shown f o r  Exh ib i t  6 and Exh ib i t  7, 

are they not? 

A The avoided higher permanent ra tes are the  same 

numbers, yes. 

rate case impacts. 

I would po in t  out t h a t  those are not  a l l  o f  the 

Q A l l  r i g h t .  And, f o r  example, you break i t  down by 

tax periods, i s  t h a t  correct, three-year tax periods? 

A That 's correct .  

Q And for the tax  period 1995 t o  1998, you do not have 

any ra te  case benef i ts  f o r  1993; i s  t h a t  correct? 

A That 's correct. 

Q But for 1993, you do have ra te  case benefits a r is ing  

I should say i n  t h i s  case out o f  the 1992 t o  1994 tax period. 
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i t ' s  a cost o f  $13,000, i s  i t  not? 

A Yes, i t  i s .  

Q And, again, f o r  the 1993 ra te  case, you have f o r  the 

1989 t o  1991 tax period $1,231,000 o f  benefi ts; i s  tha t  

correct? 

A Yes 

Q And fo r  the 1986 t o  1988 tax  period for 1993, you 

have a benef i t  shown o f  $487,000; is  tha t  correct? 

A Yes. 

Q Moving t o  the 1994 column. Again, you have no entry  

as a r a t e  case benef i t  f o r  the 1995 t o  1998 tax period; i s  t ha t  

correct? 

A Yes, i t  i s .  

Q And f o r  the 1992 t o  1994 tax  period, you show an 

amount of 268,000, and tha t  i s  repeated i n  each year 

1994 through 1999; i s  t ha t  correct? 

A Yes, i t  i s .  

Q 

A You mean the - -  

Q 
A 

Why a re  those numbers the same? 

Why is i t  268,000 each year 1994 through 1999? 

Because we're basically assuming tha t  once the rates 

are set i n  1994, tha t  amount o f  higher r a t e s  was locked i n  f o r  

the remainder o f  the permanent rates through 1999. 

Q And would tha t  be then t rue  f o r  the $1,307,000 ent ry  

you show under the column 1994 fo r  the 1989 t o  1991 tax period? 
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A Yes, i t  i s .  

Q And for the 1986 t o  1988 tax  period, you show an 

amount of $517,000 ; correct? 

A Tha t ' s  correct. 

Q 

u n t i l  1999? 

And tha t  f o r  the same reasons then continues through 

A That 's correct. 

Q Now, Ms. Bacon, for purposes o f  t h i s  cost /benef i t  

study, have you i m p l i c i t l y  or e x p l i c i t l y  assumed t h a t  rates 
were set f o r  1993 and 1994 i n  the same manner? 

A We bas ica l l y  ran the numbers through the revenue 

requirements i n  a s im i la r  fashion, yes. 

Q Why d i d  you t r e a t  1993 and 1994 i n  a s im i la r  fashion 

i f  rates were set d i f f e r e n t l y  f o r  1994 than for 1993? 

A I f  you're r e f e r r i n g  back t o  the f inanc ia l  i n t e g r i t y  

study, Mr. Howe, I w i l l  t e l l  you tha t  a t  the time tha t  we 

prepared the cost/benefi t  analysis, I simply d i d  not t h ink  - -  
o r  reca l l  the cost - -  the f inanc ia l  i n t e g r i t y  adjustment for 

the 3.75 times and d i d  not put i t  i n t o  the cost/benef i t  

analysis. 

However, I w i l l  t e l l  you tha t  I th ink  we have t o  - -  I 

don' t  th ink  tha t  i t ' s  necessarily appropriate t o  do tha t .  

th ink  we have t o  keep - -  what's important here i s  the impact - -  

the actions tha t  the company took i n  re la t i on  t o  i t s  t ax  

posit ions on the revenue requirements and the calculat ions o f  

I 
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the company's t e s t  years. And whether or not the Commission 

Mould have went over i n t o  the CWIP issue w i t h i n  the r a t e  case 

and made a separate adjustment over there does not take away 

from the fac t  tha t  t h i s  par t i cu la r  decision, you know, 

increased deferred taxes and therefore brought benef i ts i n t o  

the t e s t  year. And we can s i t  here today and speculate whether 

o r  not  the Commission would have made t h a t  separate adjustment. 

It was i n  another whole par t  o f  the ra te  case, but I would 

point  out tha t  even i f  we pul led out a l l  of the 1994 t e s t  year 

resul ts ,  the benef i t  i s  s t i l l  8.5 m i l l i o n  for the en t i re  

cost/benefi t  analysis. 

So, I mean, we can debate tha t .  I believe i t  i s  

debateable. 

but a t  the same time the net resu l t  a f t e r  you p u l l  out the 

'94 impacts i s  $8.5 m i l l i o n ,  so the cost/benef i t  analysis s t i l l  

stands. I n  fac t ,  i t  proves tha t  i t  was a prudent decision t o  

take these tax posit ions. 

I don' t  bel ieve i t ' s  appropriate t o  include it, 

Q Now, Ms. Bacon, I guess t o  go back t o  the beginning 

o f  the statement you jus t  made, d i d  you s ta te  you simply forgot 

t ha t  the rates fo r  1994 had been set on a d i f f e r e n t  basis than 

they had f o r  1993? 

A I did  not put it i n  the cost/benef i t  analysis. It 

d id  not come up i n  our discussions, and the best I can t e l l  you 

i s ,  no, I d id  not th ink  about it. 

Q A l l  r i g h t .  And these var ious cost /benef i t  analyses 
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have these same numbers i n  them fo r  the years 1994 through 

1999, d id  they not, the one i n  May o f  2000 and what i s  shown i n  

Exhib i t  6 and 7? 

A That's correct. 

Q And these analyses were provided t o  S t a f f  members, 

some o f  whom a1 so worked on your 1992 r a t e  case; i s n ' t  t ha t  - - 
A It was a long time ago, Mr. Howe. I mean, I can t e l l  

you I honestly do not bel ieve tha t  anyone thought about it. 

Q A l l  r i g h t .  Well, I guess then, Ms. Bacon, my 

question i s ,  d i d  the Commission i t s e l f  then accept i n  i t s  PAA 

order a cost/benefi t  analysis tha t  contained a factual 

misrepresentation e i ther  - -  even i f  i t  was by oversight o f  the 

par ty  who provided the cost/benefi t  analysis and the S t a f f  

members who provided the recommendation t o  the Commissioners? 

A I th ink  given the f a c t  t ha t  i t  d i d  not come up, i t  

was not discussed, but a t  the same time I also bel ieve t h a t  

i t ' s  a very debateable th ing  as t o  whether o r  not i t ' s  even 

appropriate t o  include the 3.75 times calculat ion.  

said, t ha t  was another p a r t  o f  the ra te  case. The Commission 

would have had t o  take separate act ion away from and apart o f  

t h i s  par t i cu la r  decision. They would have had t o  have made a 

decision t o  lower the CWIP and r a t e  base. And i t  does not take 

away - -  I th ink  you have t o  keep i n  mind what we're t r y i n g  t o  

get t o  here. 

L ike I 

What we're t r y i n g  t o  do i s  t o  l ook  a t  the impact o f  
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t h i s  act ion on the revenue requirements o f  the company. And 

there i s  no doubt about it, t h i s  created higher deferred taxes. 

And higher deferred taxes are cost - f ree sources o f  funds. And 

t o  the extent t h a t  they o f f se t  other, you know, sources o f  

funds tha t  have a cost rate,  there 's  savings there. And 

whether or not the Commission would have went and then made a 

separate adjustment i n  the CWIP I th ink  i s  arguable o f  whether 

or not i t  should even be i n  the cost/benefi t  analysis. 

And the other point ,  too, t h a t  I would make i s  tha t  

i f  you go down the path and i f  y o u ' l l  assume, okay, the 

Commi s s i  on woul d have made the adjustment , there ' s two t h i  ngs 

t o  consider. One I ' v e  already pointed out, t ha t  even i f  you 

removed the 1994 t e s t  year from the cost/benef i t  analysis, i t ' s  

s t i l l  $8.5 m i l l i o n  net benef i t .  And the second th ing  I would 

point  out i s ,  when you would have made t h a t  adjustment t o  lower 

the CWIP i n  r a t e  base, we would have booked higher AFUDC. And 

r i g h t  now, today, the scrubber t h a t  i s  being recovered through 

our envi ronmental cost recovery c l  ause woul d be more expensive, 

and so customers s t i l l  would have been paying higher rates. 

And i f  you r e a l l y  wanted t o  push through tha t  assumption, you 

would have t o  push through those costs as we l l ,  so I think i t  

s t i l l  would have come out t o  be a net benef i t ,  but  I also 

believe i t ' s  arguable whether or not you should even do tha t .  

CHAIRMAN JACOBS: M r .  Howe, i s  there a point i n  t ime  

where we can take a break i n  your cross? 
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MR. HOWE: Anytime you'd l i k e  would be f ine .  

CHAIRMAN JACOBS: A l l  r i g h t .  Why don' t  we do that? 

We'l l  take a break and come back a t  11:30. 

(Br ie f  recess. ) 

CHAIRMAN JACOBS: W e ' l l  go back on the record. 

Mr. Howe, you may continue. 

BY MR. HOWE: 

Q Ms. Bacon, s t i l l  r e f e r r i n g  t o  the f i r s t  page o f  

Exhib i t  Number 1. 

appreciate i t  i f  you'd wr i t e  them down, too, and see i f  you 

agree w i th  me. 

numbers tha t  you have on t h i s  Page 1 o f  your Exhib i t  Number 1. 

And for the category o f  quote, avoided higher permanent rates, 

close quote, f o r  1993, I show a t o t a l  o f  1,705,000, and t h a t ' s  

just  by adding those things you have - -  the entr ies you have 

I have wr i t t en  down some numbers, and I ' d  

I ' v e  to ta led  up the various categories o f  

under 1993. And you have the t o t a l  there a t  the bottom, I 

bel ieve, 1,705,000. 

A That's correct. 

Q A l l  r i g h t .  Now, the next t h ing  I d i d  was, again, 

s t i l l  i n  the category o f  avoided higher permanent rates, I 

added a l l  o f  your entr ies f o r  1994 through 1999: The 268,O 

1986 

t o t a  

you have f o r  the 1994 tax periods, the 1,307,000 you have f o r  

the 1989 t o  1991 tax period, and the 517,000 you have f o r  the 

t o  '88 tax period. I j u s t  added those a l l  up, and 1 get a 

o f  12,552,000. And so y o u ' l l  know how I did tha t ,  i t ' s  
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just  268,000 times 6 plus 1,307,000 times 6 plus 517,000 times 
P 

3 .  

A 

Q I'm t r ea t i ng  those separately. 1993 I have as 

That's i n  addit ion t o  the 1993 impact? 

1,705,000. For 1994 t o  1999 I have a t o t a l  o f  12 ,5- -  

A Subject t o  check, I agree wi th  your calculat ion.  

Q 

A Okay. 

Q 

I added those together, I got a t o t a l  o f  14,257,000. 

I then added up a l l  the pluses and minuses for the 

category o f ,  quote, avoided 1 ower/higher deferred revenue 

refund. And when I add a l l  those together, I get a t o t a l  o f  

5,690,000. 

A 

tha t  number. 

Okay. Hang on j u s t  a second i f  you want me t o  check 

Q Yes, please. 

A Five m i l l i o n ,  six,  nine, zero? 

Q Yes, ma'am. 

A Uh-huh, yes. 

Q And then adding t h a t  t o  the 14,257,000 I had before, 
I get a t o t a l  of  $19,947,000, 

A Correct. 

Q Now, the next category, I went t o  your, quote, tax 

deficiency in te res t  expense, close quote, and I added those 

pluses and minuses. And I got a t o t a l  o f  negative 7,542,000. 

A Yes. 
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Q And when I subtract t ha t  from the previous subtotal 

o f  19,947,000, I get a t o t a l  o f  12,405,000, which I t h i n k  i s  

real  close t o  the 12,406,000 you are showing. 

A That's correct. 

Q Now, Ms. Bacon, i f  you'll note, the t o t a l  o f  deferred 

revenues tha t  are shown here, would you agree, are i n  an amount 

o f  5,690, OOO? 

A That i s  the 

yes. 

Q Now, Ms. Ba 

impact o f  the deferred revenue years , 

on, i f  I take your - -  would you agree 

that  mathematically i f  we take your t o t a l  o f  $12,406,000 and 

subtract the avoided lower/higher, I'm sorry, the avoided 

higher permanent rates for 1994 through 1992 o f  12,552 , 000 , we 

get an amount equal t o  a negative $146,000? 

A Mathematically i t  may work out t ha t  way, M r .  Howe, 

but t ha t  i s  not appropriate t o  do tha t  calculat ion.  Basical ly, 

the reason why, and I know t h i s  has been a di f ference o f  

opinion between your o f f i c e  and Tampa E l e c t r i c  i n  t h i s  hearing 

since the beginning, but as the preparer o f  the cost/benefi t  

analysis I can t e l l  you tha t  there 's  two port ions - - two 

impacts re la ted t o  the r a t e  case numbers. 

The f i r s t  i s  shown as being the higher permanent 

ra tes .  When we went i n t o  1994, t o  the extent t h a t  rates were 

s e t  a t  a higher amount, those are shown there. But the other 

par t  t ha t  we included i n  the cost/benefi t  analysis i s  the 
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deferred 

l i n g  out the 

other makes no sense a t  a l l .  I f  you're r e a l l y  going t o  exclude 

the ra te  case impacts f o r  1994, it w i l l  a f f ec t  both the avoided 

higher permanent rates l i n e ,  but i t  also - -  a por t ion o f  the 

avoided 1 ower/higher deferred revenue refund a1 so would be 

affected. And t h a t ' s  the reason why we're ge t t ing  a benef i t  o f  

8.5 m i l l i o n ,  and then you remove t h a t  l i n e ,  you're ge t t ing  a 

negative m i l l i o n  or  negative whatever the number i s .  

Q Ms. Bacon, are you suggesting t h a t  i f  the Commiss 

determines tha t  the cost/benefi t  analysis t h a t  was provided 

them and on which they have based t h e i r  proposed agency act 

and the one tha t  you're presenting here as Page 1 o f  your 

on 
t o  

On 

Exh ib i t  1, tha t  i f  the Commission accepts our posi t ion,  Public 

Counsel's posit ion, t h a t  there were no - -  there could not be 

any r a t e  case benefi ts f o r  1994 because the way rates were set 

f o r  1994 tha t  the Commission could not j u s t  remove your numbers 

from t h i s  analysis? 

A I'm saying t h a t  i f  you remove jus t  the avoided higher 

permanent rates, you're only removing h a l f  o f  it. There i s  

another impact tha t  ' s i ncl uded i n  the cost/benefi t analysi s o f  

those varied - -  o f  t h a t  1994 t e s t  year. And I can t e l l  you 

t h a t  t o  exclude it, you have t o  a f fec t  both o f  those l ines .  

I f  you th ink  about it, i f  we would have came i n  here 

w i th  a cost/benefi t  analysis tha t  had re f lec ted  higher rates i n  
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1994 and beyond and not also taken it t o  the next step t o  look  

a t  what those higher rates would have also had impacted the 

deferred revenue refunds, I th ink  you would have argued tha t  we 

d i d n ' t  take i t  t o  the next step. 

~ And when we d i d  the analysis, we thought, wel l ,  okay, 

we're going t o  have higher rates come out o f  the t e s t  year, but 

then as we, without using t h i s  term again, push it through the 

lyears, i f  we run the calculat ions through each o f  the deferred 
revenue years, we're also going t o  have higher refunds from 

 those very higher rates. And so included i n  the avoided 

lower/higher deferred revenue refunds i s  those refunds. So i f  

you a re  going t o  say tha t  the 1994 t e s t  year would not have 

changed, you've got t o  p u l l  up both 1 ines. And the only way t o  

do tha t  i s  t o  run the model. The numbers as they ' re  shown here 

you can ' t  mathematically add them up t o  get back t o  the correct 

number, and the correct number i s  the 8.5 m i  11 ion. 

I MR. HOWE: Chairman Jacobs, I'm going t o  do something 

I have never done. I'm going t o  renew my motion t o  s t r i ke .  

I'm going t o  modify i t  tha t  t h i s  witness not be allowed t o  

re fe r  t o  any other cost/benefi t  analyses. And l e t  me s tate my 

reason. 

Commissioners , we protested your proposed agency 

action because we thought the cost/benefi t  analysis you had 

r e l i e d  upon was fac tua l l y  incorrect .  

hearing now i s  the company's posi t ion;  t h a t  i s ,  t h a t  i f  we 

I t h i n k  what we're 
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protest  a proposed agency action tha t  i s  f ac tua l l y  incorrect ,  

the company, without protesting it, can then take the pos i t ion  

Pub1 i c  Counsel might be r i g h t .  We provided an analysis i n  

which we portrayed rates f o r  1994 as being established on the 

same basis as 1993, and t h a t ' s  f ac tua l l y  incorrect .  But since 

Public Counsel protested that ,  we the company should be given 

the opportunity t o  present new cost/benef i t  analyses t h a t  show 

tha t  what we f i r s t  offered was not the appropriate basis f o r  

your deci s i  on. 

So, Chairman Jacobs, I would ask t h a t  t h i s  witness be 

l i m i t e d  i n  her answers and i n  her testimony t o  the cost/benefi t  

analysis they are portraying as being ident ica l ,  except f o r  

modifications for 1999, t o  the one the Commission accepted i n  

i t s  proposed agency action order. 
CHAIRMAN JACOBS: Mr. W i l l i s .  

MR. WILLIS: I th ink  t h a t  Pub 

and pos i t ion i s  t o t a l l y  without mer i t .  

do you have a response? 

i c Counsel ' s argument 

He has asked her a 

series of cross examination questions, i d e n t i f i e d  a series o f  

cost/benefi t  analyses, and i s  asking her questions designed t o  

t r y  t o  get her t o  change the benef i ts t h a t  are shown and t o  - -  
f o r  the purpose o f  representing t o  you tha t  i f  cer ta in  changes 

are made t o  tha t  cost/benefi t  analysis, then i t  would r e s u l t  i n  

a change i n  the net benefi ts. And t h a t  was the purpose o f  the 

series of questions, and Ms. Bacon has responded d i r e c t l y  t o  

him. He d i d n ' t  get the answer t h a t  he wanted, but he got the 
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answer tha t  he asked. And i t ' s  ce r ta in l y  not a basis f o r  now 

t r y i n g  t o  s t r i k e  o r  l i m i t  t h i s  witness i n  what she's 

tes t i f y i ng .  

He's opened the door wide open t o  tes t i ng  the 

cost/benefi t  analysis, and i n  fac t  both i n  Ms. Bacon's d i r e c t  

and rebuttal  testimony, she t e s t i f i e s  tha t  i f  you remove a l l  o f  

the r a t e  case benef i ts,  you s t i l l  have $6.8 m i l l i o n  i n  net 

benefi ts, and i f  you remove only the 1994 t e s t  year resul ts ,  

which i s  OPC's theory here, t ha t  you get $8.5 m i l l i o n  i n  net 

benefi ts. He was tes t i ng  tha t  and trying t o  ask her questions 

wi th  respect t o  tha t ,  and she was responding t o  him. I mean, 

t h a t ' s  c lea r l y  an appropriate answer, and t h i s  motion t o  s t r i k e  

i s i nappropri ate 

CHAIRMAN JACOBS: Mr. Howe, any response? 

MR. HOWE: A l l  I can say, Chairman Jacobs, i s ,  we 

protested a proposed agency action, and we understood t h a t  our 
opportunity was t o  show the Commission was mistaken i n  r e l y i n g  

on the cost/benefi t  analysis i t  did. Essent ia l ly ,  I t h ink  

we' r e  a t  a stage where i t ' s  acknowledged, and t h a t ' s  my word, 
t ha t  rates were not set for 1994 on the same basis they were 
f o r  1993. And a cost/benefi t  analysis tha t  portrays them as i f  

they were i s  f ac tua l l y  incorrect .  

We have a cost/benefi t  analysis i n  which, as we j u s t  

went through, the deferred revenue benef i t  i d e n t i f i e d  by the 

company t o t a l s  t o  $5,690,000. I f  I'm understanding the  
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company's pos i t ion now, i t ' s  you Public Counsel had t o  exercise 

a protest  t o  get t h i s  before the Commission. But since you d i d  

and since i t  looks l i k e  you're r i g h t ,  we're going t o  t e l l  the 

Commission they should look a t  other cost/benefi t  analyses tha t  

have d i f f e r e n t  numbers tha t  show net - -  deferred revenue 

benef i ts I th ink  I ' v e  heard o f  $6.8 and perhaps $8.5 m i l l i o n .  

I f  the company wanted t o  put these cost/benefi t  analyses before 

the Commission, they had an obl igat ion t o  f i l e  t h e i r  own 
protest. 

CHAIRMAN JACOBS: I w i l l  deny the motion t o  s t r ike.  

Noting t h a t  we're engaging i n  cross examination now and when 

the door i s  open t o  a l i n e  o f  testimony, the witness can 

respond t o  tha t  question. As t o  unsol ic i ted questions, or 
answers, I should say, t ha t  w i l l  be a d i f f e r e n t  matter. As t o  

aspects o f  an answer tha t  are not supported by the record, t ha t  

can be deal t  w i th  i n  your b r i e f .  

MR. HOWE: Thank you, Chairman Jacobs. 

BY MR. HOWE: 

Q Ms. Bacon, s t i l l  r e fe r r i ng  t o  Page 1 o f  your 

Exhib i t  1, the top l e f t ,  i t  re fe rs  t o  a 1995 t o  1998 tax 

period. And my question i s ,  how could a 1995 t o  1998 tax 

period a f f e c t  deferred revenues under a s t i pu la t i on  tha t  makes 

no reference t o  tha t  tax  period but does require the Commission 

t o  calculate i t s  earnings consistent w i th  adjustments made i n  

the l a s t  r a t e  case? 
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A I ' m  not exactly sure I understand your question, 

M r .  Howe. Could you repeat i t  again? 

Q I ' 11 t r y  t o  be clearer. Rates were l a s t  set i n  1994 

f o r  t h i s  company; i s  tha t  correct? 

A Yes, t h a t ' s  correct. 

Q Those are the rates t h a t  are i n  e f f e c t  today; i s  tha t  

correct? 

A The permanent rates, yes. 

Q Yes. And by tha t ,  I mean the base rates. 

A Correct. 

Q Would i t  be f a i r  t o  say tha t  those rates were not s e t  

i n  recognit ion o f  any tax posi t ions taken in the 1995 t o  

1998 tax period since the Commission voted i n  1992? 

A I th ink  t o  the extent t ha t  i t  was using a 1994 t e s t  

year, I would agree tha t  the '95 t o  '98 tax  periods d i d  not 

a f fec t  those se t t ing  o f  those base rates. 

Q A l l  r i g h t .  Now, moving across the top o f  the page, 

we see an entry f o r  1995 o f  $281,000. Do you see that? 

A Yes. 

Q And t h a t ' s  portrayed as an avoided lower/higher 

deferred revenue refund; i s  t ha t  correct? 

A Correct. 

Q What i s  t ha t  $281,000? Is t h a t  money t h a t  was 

refunded t o  customers? 

A That's bas ica l l y  the impact o f  inc lud ing higher 
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deferred taxes - - or backing out those higher deferred taxes on 

the deferred revenue ca lcu lat ion i n  1995. I t  simply shows tha t  

the company's actions reduce costs t o  i t s  customers. I t ' s  not 

t ry ing t o  change the deferred revenue amount i n  1995, but i t  i s  

a t oo l  t o  show tha t  our actions were prudent. 

Q Well, are you saying tha t  the - - how much d i d  the 

Commission order t o  be deferred f o r  1995? 

A 

number, but I believe i t  was r i g h t  a t  $50 m i l l i o n  tha t  we 

deferred from 1995 i n t o  1996. 

I think i t  was 50.5 mil l ion. I can get the exact 

Q I th ink  we might need the exact number, i f  you don't 
m i  nd. 

A Yes. 

Q And I ' d  ask you t o  v e r i f y  whether t h a t  amount would 

be $50 , 517,063. 

A Yeah, $50,517 , 063. 

Q Was tha t  number too high or too low? 

A No. It was appropriate given the Commiss 

decisions. 

Q Did the customers receive any ext ra benef 

on's 

t i n  the 

fac t  t ha t  tha t  number was set a t  50,517,000 as opposed t o  some 

other number? 

A That i s  the amount tha t  was deferred from 1995 i n t o  

1996. 

Q And isn't t h a t  the amount t h a t  was required by the 
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s t  i pul a t  i ons? 

A Yes. 

Q Wasn't t ha t  the amount calculated pursuant t o  the 

st ipulat ions? 

A Yes. But 1 bel ieve the cost/benefi t  analysis, 

M r .  Howe, i s  not t r y i n g  t o  go back and change t h i s  amount. I 

guess the best way I can describe i t  i n  terms o f  the 

cost/benefi t  analysis i s ,  l e t ' s  say, i f  you were s i t t i n g  here 

and you were t r y i n g  t o  make a decision about whether or  not we 

were correct i n  replacing a used truck three years ago. Now, 

what you would probably do i s  t o  look h i s t o r i c a l l y  back and 

say, wel l ,  what if I wouldn't have replaced the truck, what 

would have been my costs? What would have been the impacts t o  

my business, assuming tha t  i f  I ' d  made a d i f f e r e n t  decision? 

I t  doesn't mean tha t  you're rewr i t i ng  h is tory .  You 

purchased the truck.  Your costs are what they are. Your 

revenues are what they are. But what the too l  i s  doing i s  

basical y j u s t  showing tha t  you made the prudent decision. And 

I th ink  t h a t ' s  a l l  t h a t  we're t r y i n g  t o  do here. 

Somehow quant i ta t i ve ly  you want t o  t r y  t o  judge 

whether or not t h i s  was a prudent action. You could probably 

use other too ls  other than t h i s  quant i ta t ive analysis. Just 

the fac t  tha t ,  you know, you might want t o  send a po l i cy  t o  

u t i l i t i e s  t o  bas ica l l y  - -  t ha t  encourages us t o  lower our tax 

b i l l  t o  the IRS. That qua l i t a t i ve  judgment, I th ink ,  i s  a lso  
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there. But quant i ta t i ve ly  a l l  we're t r y i n g  t o  do w i th  a 

cost/benefi t  analysis i s  j u s t  t o  show a wha t - i f  i f  we had taken 

a d i f f e ren t  posi t ion,  but i t ' s  not changing the deferred 

revenue amounts tha t  were actual ly  deferred from 1995. 

COMMISSIONER JABER: Ms. Bacon, i f  we take the 

$50,517,063 j u s t  as an example, t h i s  i s  what according t o  your 

testimony the PSC allowed TECO t o  defer f o r  1995- '96 as pa r t  o f  

the s t ipu lat ion.  

THE WITNESS: That's correct. 

COMMISSIONER JABER: Associated w i th  t h a t  amount 

alone, what i s  your pos i t ion w i th  respect t o  what TECO saved 

i t s  customers? You said i n  the beginning o f  t h i s  l a t e s t  round 

o f  exchange t h a t  TECO saved i t s  customers by deferr ing t h a t  

amount. 

THE WITNESS: That's correct. 

COMMISSIONER JABER: What amount o f  savings are 

associated w i t h  tha t  50 m i l  1 ion  - - 

THE WITNESS: With the cost/benef i t  analysis? 

Basical ly, what we're saying i s ,  i s  w i t h i n  t h a t  $50.5 m i l l i o n  

there was 3,496,000 o f  benefi ts t h a t  are buried w i th in  tha t ,  

t ha t  i f  we had not taken the action we would have, we would 

have deferred less money. 

COMMISSIONER JABER: What was tha t  amount again? 

THE WITNESS: $3,496,000. I t ' s  shown i n  the 

1995 column i n  the exh ib i t  tha t  we were j u s t  referencing in the 
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t o t a l .  

COMMISSIONER JABER: Okay. Now, had you paid the 

taxes when they were due, what i n te res t  would have not accrued? 

THE WITNESS: I don' t  know tha t  I can break i t  down 

by year. The t o t a l  amount f o r  the whole period i s  the 

$13.2 m i l l i o n  tha t  we booked i n  1999, because, remember, the 

i n te res t  on the tax deficiency wasn't incurred year by year. 

It i s  a 1999 expense. And so, co l lec t i ve ly ,  i f  we had not 

taken the tax  posit ions, we would have avoided $13.2 m i l l i o n  o f  

i n te res t  on tax deficiencies, but there would have been f a r  

greater costs t o  the extent t ha t  we would have had t o  have 

replaced those deferred taxes w i th  equi ty and debt which carry 
a cost o f  cap i ta l ,  and those f a r  outweighed the i n te res t  o f  the 

$13.2 m 

accrues 

deferra 

l l i o n .  

COMMISSIONER JABER: And the longer the i n t e r e s t  

though, the bigger the incremental - -  the longer the 

accrues, the bigger the i n te res t  amount? 

THE WITNESS: That 's correct. You know, the longer 

tha t  we would have not have, you know, paid the cash t o  the 

IRS,  the in te res t  amount would grow, t h a t ' s  t rue.  

COMMISSIONER JABER: Okay. 

BY MR. HOWE: 

Q Ms. Bacon, j u s t  f o r  c l a r i f i c a t i o n ,  when you were 

answering Commission Jaber's question you referred t o  the 

number 3 , 496,000. That ' s by adding both deferred revenue 
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benef i ts and ra te  case benef i ts;  i s  i t  not? 

A Yes. But I believe tha t  the impact o f  the 50 m i l l i o n  

would have re f lec ted  a l l  o f  t ha t ,  so t h a t ' s  why I answered tha t  

way. 

4 I n  what form d i d  the customers receive t h i s  $281,000 

o f  benef i ts  you show under the 1995 column? 

A Those amounts were deferred i n t o  1996 and 

subsequently deferred i n t o  1997. And a por t ion  o f  those 

amounts made up the $13 m i l l i o n  refund tha t  was returned a f t e r  

the 1998. The deferred revenues k ind o f  f low year by year. 

1995 went i n t o  '96, '96 went i n t o  '97, '97 went i n t o  '98, and 

what came out o f  '98 was the amount tha t  was refunded t o  

customers. That was how the s t ipu lat ions,  you know, k ind o f  

worked col  1 e c t i  ve ly  over the years . 
COMMISSIONER JABER: But 1 guess my questioning w i th  

respect t o  the accrual and the incremental amount o f  increase 

goes to ,  as we allow the deferra l  t o  continue, the  greater the 

amount o f  i n te res t .  And I'm t r y i n g  t o  reconci le tha t  w i th  the 

benef i t  the customer would receive i f  the deferra l  i s  taken 

each year and the in te res t  i s  capped, for lack o f  be t te r  word. 
And the longer the deferral  goes on, the bigger the  in te res t  

amount, and how i s  tha t  a benef i t  t o  the consumer? 

THE WITNESS: Well, also, there 's  a t ime value o f  

money i n  terms o f  the deferred taxes tha t  are i n  the revenue 

requirement formula as we l l .  So t o  the extent t h a t  these 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

107 

noneys were, you know, s i t t i n g  out there saving money i n  the 

revenue requirement side, there 's  also a time value o f  money. 

So the in te res t  might be growing, but I would also argue tha t ,  

rea l l y ,  the whole benef i t  should also grow, too, t o  the extent 

that  every year it continues t o  be compounded w i th  the time 

value of money. 

That's why on the cost/benefi t  analysis we ac tua l l y  

did show a l i n e  tha t  takes i n t o  account k ind o f  the time value 

o f  money. And you see down there, we have a cumulative net 

revenue requirement a t  year-end 1999 t o  also r e f l e c t  t ha t  there 

i s  a t ime value o f  money i n  terms o f  the company's cost o f  

capi ta l  as well . 
BY MR. HOWE: 

Q Ms. Bacon, would you agree tha t  t o  the extent the 

company needed t h i s  $281,000 t o  reach i t s  sharing point ,  which 

irJas 11.75 for 1996, '97, and '98, tha t  the company kept a l l  

$281, OOO? 

A That's not correct. F i r s t  th ing,  the numbers tha t  we 

kept are the numbers tha t  we kept. Again, t h i s  i s  a tool j u s t  

t o  show the prudency o f  what would have happened, a what- i f, t o  

say tha t ,  d i d  we make a prudent decision? But even i n  regards 

t o  tha t ,  M r .  Howe, tha t  these numbers are over and above the 

top of the sharing range, t h i s  281,000 would not have made up 

any par t  o f  the money tha t  we earned up t o  the 12.75. This 

incorporates the f u l l  e f fec ts  o f  the s t ipu la t ion .  Th is  281 i s  
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the amount over and above. 

Q Are you then essent ia l ly  t rac ing  funds? And you're 

saying - -  you're label ing t h i s  281,000 and saying, t h i s  i s  the 

piece tha t  was above the sharing point ;  i s  t ha t  correct? 

A A l l  I'm doing i s  taking what occurred and then 

adjusting incrementally the impact o f  a d i f f e r e n t  decision t o  

show what would have happened. 

Q A l l  r i g h t .  And - -  
A I mean, i f  you th ink  about it, any cost/benefi t  

analysis always i s  looked a t  01 an incremental basis. You 

know, you don' t  t ry  t o  rewr i te  the whole book. You'd bas ica l l y  

go back and say, what would have been the d i f f e r e n t i a l  impact 

i f  I would have made a d i f f e r e n t  decision? And a l l  we d i d  was 

take what happened and then push or adjust the deferred taxes 

f o r  the d i f f e ren t  tax posit ions, and then say what would have 

happened given that .  

And rea l l y ,  you know, I mean, there 's  a l o t  o f  

numbers here, but r e a l l y ,  what i t  b o i l s  down t o  i s ,  deferred 

taxes are cost - f ree sources o f  funds. And t o  the extent t ha t  

we took these tax posi t ions,  we created deferred taxes, and 

those deferred taxes o f f s e t  other sources o f  capi ta l  tha t  have 

a cost t o  them. And, you know, you can se t  aside t h i s  e n t i r e  

cost/benefi t  analysis, and i f  you j u s t  t h ink  about i n  terms o f  

the economics o f  t ha t  and what k ind o f  impact i t  has on the 

company's costs and therefore ratepayers ' cost, anytime tha t  
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the company can defer t ax  payments t o  the IRS,  they create 

benefits. And t h a t ' s  a l l  tha t  we're t r y i n g  t o  show here. 

Q Ms. Bacon, would you agree t o  the extent tha t  t h i s  

281,000 was a do l l a r  benef i t  t o  Tampa E l e c t r i c ' s  customers, 

that  the most they could have received i n  concrete benef i ts i n  

the form o f  money returned t o  them would have been 60 percent 

o f  the amount o f  the earnings above 11.75 f o r  1996, o r  I'm 
sorry, f o r  1998? 

A M r .  Howe, you are going t o  have t o  repeat tha t  again. 

I ' v e  heard you make tha t  argument before, and I don' t  exact ly 

fol low it. 

Q We1 1 , Ms. Bacon, l e t ' s  t a l k  about the way the 

s t ipu lat ions work i n  general. And t e l l  me i f  you agree w i th  

t h i s  characterization. And f o r  t h i s  purpose, I ' m  se t t ing  aside 

the refunds tha t  were made. I ' m  jus t  t a l k i n g  about the 

deferred revenue. And the way I view i t  i s ,  f o r  1995 and 1996, 

the company was allowed t o  defer revenues above a cer ta in  

earnings leve l ,  and f o r  my own understanding, I k ind o f  view it 

as being set aside i n  a deferred revenue pot. And then the 

company was allowed t o  tap tha t  pot t o  sure up i t s  earnings i n  

1997. And f o r  1998, they were also allowed t o  tap tha t  pot t o  

sure up t h e i r  earnings. But t o  the extent t ha t  there was 

anything l e f t  over, they had t o  make refunds a f t e r  1998. 

A That 's correct. 

Q And so money was deferred from 1995, 1996. It was 
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tapped i n  1997, 1998. Anything l e f t  over, including i n te res t ,  

was returned t o  the customers? 

A That's bas ica l ly  correct, yes. 

Q A l l  r i g h t .  But i t  was returned t o  the customers, was 

i t  not, based upon 60 percent o f  earnings above an 

11-75 percent re turn on equity? 

A I n  1998, i t ' s  60 percent above 11.75, but then 

anything above 12.75 was returned 100 percent. 

Q Right. So we have t h i s  sharing. So i f  you i d e n t i f y  

some benef i t  from a past period, i t ' s  j u s t  going t o  get thrown 

i n t o  t h i s  pot, i s  i t  not? And i t  may not get returned a t  a l l  

i f  the company i s  not able t o  exceed the 11.75. Only 

60 percent w i l l  be returned t o  the extent it contributes t o  

earnings between 11.75 and 12.75 and only i f  the company 

exceeds 12.75 on a net basis where the customers get 100 

percent o f  t h a t  re turn too. 

A Yes, but we great ly  exceeded 11.75. I'm not 

exact ly - - I ' d  have t o  1 ook up the number as t o  where we ended 

up on an ROE basis i n  1998 a f t e r  making the $13 m i l l i o n  refund. 

But i f  I ' m  not mistaken, i t  might have been 12.75. 

ce r ta in l y  wasn ' t  bel ow 11.75. 

It 

Q Yes, I understand. But my po in t  i s  j u s t  t ha t  there 's  

a sharing arrangement, and o f  earnings above 11.75, the  

customers got 60 customers and the company got 40, d id  they 

not? 
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A Again, probably before answering tha t ,  I ' d  probably 

want t o  go back and look a t  the record and make sure I'm 
f a m i l i a r  w i th  the de ta i l s  o f  1998. 

Q A l l  r i g h t .  

A 1 know I have i t  here w i th  me. 

Q And t o  the extent t ha t  the Commission ordered more 

deferred than they otherwise would have because o f  the 

company's aggressive tax  posit ions, 40 percent o f  t ha t  amount 

tha t  was deferred was kept by the company, was i t  not? 

A Again, i f  you don ' t  mind, I would l i k e  t o  go back and 

look a t  t ha t  de ta i l  real quickly. 

Q Certainly. 

A Okay. M r .  Howe, I went back and looked a t  the de ta i l  

for 1998. 

12.75. We were w i th in  the 60/40 sharing range. But I believe 

your question i s ,  we have taken tha t  i n t o  account throughout 

the en t i re  cost/benefi t  analysis. So not only i s  the benef i ts 

r a t i o  t o  the extent that we were i n  a 60/40 sharing but  also 

obviously the $13.2 m i l l i o n  i s  also shared 60/40, so we have 

ref lected i n  the cost/benefi t  analysis exact ly where we would 

have been a t  i n  the deferred revenue fo r  t h a t  year. 

I t  appears tha t  t ha t  year d i d  not cap out t o  the 

So I'm f a i l i n g  t o  see your point ,  but  I believe we 

have ref lected a consistent treatment fo r  both the benef i t  side 

as well as the cost side i n  terms o f  where we were a t  w i th in  

the sharing range fo r  1998. 
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Q Ms. Bacon, i f  you would, re fe r  please t o  Page 2 o f  

your Exh ib i t  1. 

A Yes. 

Q 

A That's correct. 

Q 

This i s  where your $281,000 comes from, does it not? 

And t h i s  does not show any prorat ion on a 60/40 o r  

any other basis, does it? 

A 

Q 

This i s  1995. 

No. 

1 th ink  you asked me about 1998. 

I was re fe r r i ng  t o  the 1995 t o  '98 tax  period 

under the column 1995 where it shows the en t ry  281,000. 

A In 1995, we exceeded the 12.75 times. And so t o  the 

extent tha t  we'd had lower benef i ts re la ted t o  deferred taxes, 

they would have been backed o f f  o f  the deferred revenue as 

100 percent. Again, we took each year as they occurred, and we 

re f lec ted  tha t  i n  the cost/benefi t  analysis. 

Q I understand that ,  Ms. Bacon, but my question i s ,  i n  

1995, you weren't going t o  make any refunds, were you? That 

went i n t o  the deferral pot f o r  us i n  1996 and 1997, d i d  i t  

not - -  or  1997 and 1998? 

A True. But every one o f  these numbers were pushed 

through each - -  or every one o f  these numbers - -  t o  the extent 

tha t  we had addit ional impact i n  1995, we re f lec ted  tha t  i n t o  

1996. And then we went t o  1996 and calculated the numbers f o r  

tha t  year. And t o  the extent t h a t  tha t  number came out, we 

then pushed i t  i n t o  1997. That i s  the way the s t ipu la t ion  
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worked . 
4 I understand. And the only year f o r  which customers 

were t o  receive refunds was 1998; i s  tha t  correct? 

A That's correct, but t ha t  doesn't mean t h a t  the 1995 

number does not matter. 

Q I understand. Had the company not earned an 
11.75 return on equi ty i n  1998, would you agree tha t  none o f  

these amounts i d e n t i f i e d  f o r  1995, '96, '97, or '98 would have 

been returned t o  the customers in 1998? 

A 

exi s t  

Q 

You're making an assumption o f  a r e a l i t y  t ha t  did not 

Okay. Well, then maybe what you j u s t  sa id  w i l l  help 
me a l i t t l e  b i t  then. Are you saying tha t  given what you knew 

happened i n  1998 i s  what allowed you t o  go back and f igure up 

what happened i n  1995? 

No. I took - -  we based 1995 upon the 1995 record as 

i t  stands w i th in  i t s e l f .  You know, we d i d n ' t  look a t  1995 any 

d i f f e r e n t l y  because o f  what happened i n  1998. We bas ica l l y  

took and said,  i f  we were t o  go back - - I mean, our 
cost/benefi t  analysis is a little b i t  more t r i cky  because we 

d id  have a l l  the deferred revenue years, but  we t r i e d  t o  be 
t rue t o  what the h i s t o r i c a l  pat tern tha t  we would have looked 

a t  and seen i f  we'd have went back i n  time and said, l e t ' s  go 

and take a d i f f e ren t  tax  pos i t ion.  

A 

And i n  1995, we were i n  100 percent sharing range, 
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and we calculated tha t  number. And we said, okay, we would 

have deferred less. And then we pushed t h a t  i n t o  1996, and we 

calculated tha t  year under the - -  which was a 60/40 sharing 

year. 1996 was 60/40 sharing t o  in f in i tum,  so i t  was 

d e f i n i t e l y  a 60/40 sharing year. And we pushed through the 

calculations fo r  tha t .  So in essence, a t  t h a t  po int  i n  time, 

only 60 percent probably o f  the 1995 number might have survived 

i n t o  1997 because t h a t ' s  the way the s t i p u l a t i o n  actual ly  

Harked. We took every year the way they were l a i d  out, and 

then what ended up coming out o f  1998 was bas ica l l y  j u s t  based 

upon the mechanics o f  the calculations. 

Q A l l  r i g h t .  But are we i n  agreement t h a t  what 

ac tua l l y  went t o  the customers i n  1998 was only  60 percent o f  

earnings above an 11.75 percent re turn - - 
A That i s  a t rue  statement, but  a t  the same t ime, 

customers only paid for 60 percent o f  the $13.2 m i l l i on .  

Q And would i t  be f a i r  t o  say t h a t  had the company not  

earned above an 11.75 percent ROE f o r  1998, the customers would 

not have recei ved anythi ng i n refunds? 

A They also wouldn't have paid for the 13.2 m i l l i on ,  

and we might not be here today. 

Q 

A I ' m  saying - -  

Q Excuse me, excuse me. Le t  me f i n i s h  my question. 

Are you s ta t i ng  tha t  - - 

Are you s ta t ing  tha t  the amount the company booked as i n te res t  
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upon the cost/benefi t  analysis that  was provided as an 

a f t e r  - the - fac t  j u s t i  f i cat1 on? 
A M r .  Howe, usually the way tha t  you-a l l  l i k e  t o  look 

a t  t h i s ,  OPC, as well as S t a f f ,  i s  that  i f  i t  does not a f fec t  

the refunds, then customers are not incurr ing the cost. 

not exact ly sure I exactly - -  have always agreed wi th  tha t  

philosophy. But t h a t ' s  what I basica l ly  said, tha t  t o  the 

extent i f  we would have been below 11.75, the refunds wouldn't 

have been affected by e i ther  the $13.2 m i l l i o n  o r  the benef i ts 

associated wi th  that .  

not have s t i l l  existed wi th in  the 11.75 return. 

saying it woul dn ' t have affected the refund coming out o f  1998. 

I'm 

It doesn't mean tha t  those numbers might 

I ' m  j u s t  

Q Are you saying tha t  the company would not have 

included the 13.2 mi l l ion ,  which was a t o t a l  company number, o f  

in te res t  expense on tax def i c i  enci es i n i t s  December 

'99 survei l lance report but for the fac t  t ha t  i t  earned above 

11 - -  o r  above 12.0 i n  - -  

A No, t h a t ' s  not what I ' m  saying. I'm j u s t  saying i t  

wouldn't have - - there would not have been a refund a t  tha t  

point  i n  t i m e  tha t  we would be perhaps looking a t  t h i s  impact 

t o  see what the impact was. No. The company would have booked 

the $13.2 m i l l i o n  on i t s  survei l lance report ,  and the benef i ts 

associated wi th  tha t  13.2 m i l l i o n  would a l s o  have been 

i ncl uded. 
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Q Benefits would also have been included. Is t ha t  what 

you said? 

A Yes, i n  the survei l lance report .  

Q What benef i t  d i d  the customers receive i n  1999? 

A The benef i ts o f  a l l  o f  these deferred revenue years. 

Q I see - -  

A To the extent t ha t  i f  there were benef i ts t ha t  

existed since 1995, they have created benef i ts tha t  r o l l e d  up 

through each o f  the deferred revenue years. They were there. 

rhose deferred taxes created addit ional refunds tha t  a1 so 

dould - -  or  they would have created addit ional deferred 

revenues tha t  would have been r o l l e d  forward t o  1998. And so 

those amounts would have been there as wel l .  

Q Ms. Bacon, would i t  be f a i r  t o  say, a t  the end of  

1998, or whenever the Commission got around t o  issuing the 

order for 1998, what the company d i d  i s ,  they returned a l l  the 
pr incipal  and a l l  the i n te res t  t ha t  was l e f t  i n  the deferred 

revenue pot? 

A 

Q '98. 

A 

A t  the end o f  19- 

I believe based upon the sharing amounts o f  60/40 i s  

what was returned. 

Q A l l  r i g h t .  But bas ica l l y  the pot was emptied a t  the 

end o f  1998, was i t  not, the deferred revenue pot, inc lud ing 

in terest? 
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A To the extent t ha t  we reversed the f u l l  deferred 

revenue pot t o  earnings i n  1998 and then you share 60/40, they 

bas ica l l y  got 60 percent o f  above 11.75, and i n  essence the pot 

was zero. 
Q A l l  r i g h t .  And then f o r  1999. the way the 

s t ipu la t ion  worked, the second s t i pu la t i on  we entered i n  1996, 

i t  was, more or less, an old-fashioned earnings sharing, wasn't 

it? In other words, t o  the extent the company earned above 

12.0 ROE f o r  1999, i t ' s  required t o  refund 60 percent o f  those 

earnings t o  i t s  customers? 

A There was no amounts o f  deferred revenues pul led over 

from 1998, so you're correct. It was j u s t  a sharing above 12 

percent up t o  12.75. 

Q A l l  r i g h t .  Then my question i s ,  why f o r  1999 do you 

show amounts o f  avoided 1 ower/higher deferred revenue refunds 

i n  1999? And tha t  i s  f o r  each tax audi t  period: 1995 t o  '98, 

'92 t o  '94 and so on. 

A Basical ly, those are the amounts between the 12 and 

the 12.75 a t  the 60 percent. I mean, you know, they might be 

cal l ed  "deferred revenues 'I but deferred revenue refunds, I 

mean, bas ica l l y  i t ' s  the refund coming out o f  1999. 

Q Well, help me out on t ha t  one, Ms. Bacon. The 

deferred revenue refund for 1999 was 1 034,000; correct? 

A Excuse me? 

Q The deferred revenue refund for 1999 f o r  the 1995 t o  
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1998 tax  period was 1,034,000; i s  tha t  correct? 
A Yes, t h a t ' s  what the number says there. 

Q Now, am I correct t h a t  the customers i n  1998, I'm 
sorry, i n  1999 are, under the company's approach, t o  receive 

lower refunds because the company included on a j u r i sd i c t i ona l  

basis approximately $12.7 m i l l i o n  o f  in te res t  expense on tax 

def i c i  enci es? 

A Yes. That's the j u r i sd i c t i ona l  amount o f  the 

$13.2 m i l l i o n  tha t  was incurred i n  1999. 

Q And we can k ind o f  j u s t  h i t  tha t  w i th  60 percent t o  

f igure  out what the refund amount was, couldn' t  we? 

A Ef fect ive ly ,  yes. 

Q What i s  that? What would tha t  be? About $7.5 

m i  11 ion? 
A Subject t o  check. 

Q Well, Ms. Bacon, are you saying the customers l o s t  

$7.5 m i l l i o n  o f  refunds by the inclusion o f  i n te res t  expense on 

tax def ic iencies as an adjustment on the December 

'99 survei l lance report,  and a t  the same time, they received 

1,034,000 o f  benefi ts from posi t ions taken on the '95 t o  

1998 tax  returns? 

A M r .  Howe, you are looking a t  one year. 

Q Yes, ma'am. 

A Well, you can ' t  do tha t .  The deferred taxes t h a t  

resulted from these tax  posi t ions have provided impacts and 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

119 

2enefits ever since they were created. And even though we 

incurred the in te res t  on the tax  deficiency i n  1999, which was 

3 large number given the savings w i th in  t h a t  one year, you 

cannot ignore the impacts o f  those deferred taxes i n  a l l  o f  the 

years when looking a t  the reasonableness o f  t h a t  $13 m i l l i o n .  

Q I ' m  sorry, the $13 m i l l i o n  from 1998? 

A No. The $13.2 m i l l i o n  of  i n te res t  on tax  

deficiencies, your 12.7 on a j u r i sd i c t i ona l  basis. You cannot 

ignore those previous benef i ts t ha t  are incurred when looking 

a t  the reasonableness o f  t ha t  1999 amount. 

Q But see, Ms. Bacon, but d i d n ' t  we establ ish e a r l i e r  

that  1999 was a f a i r l y  t rad i t i ona l  overearnings t e s t  t ha t  was 

not saddled w i th  deferred revenues? It was jus t  t o  the extent 

the company i n  calendar year 1999 earned above a 12.0 re turn on 

equity, the customers would receive - - 
A Mr. Howe, I don' t  bel ieve - 1  

Q 
A 

- - 60 percent o f  t ha t  amount i n  refunds. 

- -  I don ' t  bel ieve tha t  the t e s t  f o r  prudency should 

be looked a t  i n  a s ingle year. 
every year, I mean, you know, you might send signals tha t  would 

be inappropriate i n  terms o f  what decisions the company should 

make. You know, we incurred the in te res t  expense i n  1999. 

I f  the Commission d i d  tha t  i n  

That i n te res t  expense was f o r  many years, though, and 

you cannot - - t h i s  cost/benefi t  analysis looks back 

h i s t o r i c a l l y  t o  see a l l  o f  the impacts o f  t h a t  decision and t o  
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$13 m i l l i o n  o f  i n te res t  on tax 

e number and should be included i n  

the calculat ion o f  the deferred revenues. 

there 's  not enough deferred revenue benef i ts re la ted t o  those 

deferred taxes i n  1999 alone should not have any bearing on 
whether or not the $13.2 mi l l ion i s  prudent. 

But j u s t  because 

Q Is i t  your pos i t ion  then tha t  the Commission should 

determine the reasonableness o f  refunds not j u s t  by looking a t  

the earnings above 12.0 f o r  1999, but should look a t  whether or  

not the customers got benef i ts from a previously expired 

s t i pu la t i on  tha t  ended i n  1998, and use t h a t  t o  j u s t i f y  the 

earnings i n  1999? 

A I'm saying tha t  we ought t o  do a cost/benefi t  

analysis tha t  looks back h i s t o r i c a l l y  t h a t  said what would have 

happened on a wha t - i f  basis i f  we had made a d i f f e ren t ,  you 

know, taken a d i f f e r e n t  tax  posi t ion.  

I mean, yes, we're not t r y i n g  t o  rewr i te  h is to ry  

here, but a1 1 you' r e  t r y i n g  t o  do i s  determine whether o r  not 

we made correct decisions and i f  whether o r  not tha t  $13 

m i l l i o n  i s  a prudent expense. 

deferred tax  years are closed, I mean, excuse me, deferred 

revenue years have close should not be a determinate i n  whether 

or not those benef i ts r e a l l y  existed. 

But whether o r  not those 

Q Ms. Bacon, can we agree tha t  by inc luding 

$12.7 m i l l i o n  on a j u r i sd i c t i ona l  basis as i n te res t  expense on 
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tax  deficiencies on the company's 1999 calendar year 

survei 11 ance report ,  customer refunds were reduced by 

approximate1 y $7.5 m i  11 ion? 

A To the extent tha t  i t  was a prudent expense and i t  

was included above the l i n e ,  i t  d i d  reduce the refund by 60 

percent of $12.7 m i  1 1 ion,  t ha t  ' s correct. 

Q A l l  r i g h t .  So your answer i s ,  yes, w i th  tha t  

qual i f i cation? 

A Yes. 

Q Now, are you saying tha t  i n  calendar year 1999, t h  

customers a1 so recei ved a $1,034,000 benef i t  because o f  

posit ions the company took on i t s  t ax  returns f o r  the period 

1998? 1995 t o  

A 

1998 i s  

Q 
1999? 

A 

lower - 
capi ta l  

Q 
A 

Q 

That i s  the number f o r  t ha t  one period, yes. 1995 t o  

$1,034,000. 

In what form d i d  customers receive t h a t  benef i t  i n  

To the extent t ha t  we had higher deferred, excuse me, 

t o  the extent t ha t  we had higher deferred taxes i n  our 

structure and thereby reduced our cost o f  cap i ta l .  

I n  1999? 

Yes. 

Ms. Bacon, would i t  be f a i r  t o  say tha t  when you 

recorded the i n te res t  expense on tax def ic iencies i n  1999, you 

d s o  recorded the deficiency i t s e l f ?  
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A To the extent tha t  it existed, t h i s  wou 

re f1  ected that .  

Q And t o  - -  

A We d i d n ' t  pay the tax deficiency i n  a l l  
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d have 

the cases. 

Q But i f  you record a t ax  deficiency i n  1999 t o  go 

along w i th  the in te res t  expense on tax deficiency, t ha t  would 

have reduced the deferred taxes i n  the capi ta l  structure i n  

1999, would i t  not? 

A On some o f  the i n te res t  on tax deficiencies, the cash 

was ac tua l l y  paid t o  the IRS.  And bas ica l l y  what he's saying 

i s ,  by paying t h a t  tax  deficiencies those deferred taxes would 

have been reversed. To the extent t h a t  tha t  was the case for 
any of the tax posit ions, we re f lec ted  that ,  but  we d i d  not pay 

the tax deficiency on a l l  o f  the in te res t .  I n  other words, 

sometimes when you pay the cash t o  the IRS, i t  doesn't 

necessarily l i n e  up when you would r e f l e c t  the accrual re la ted 

t o  the probable loss. But t o  the extent tha t  we did,  t h a t ' s  

re f lected i n  these deferred tax savings. 

Q 

me. What I'm looking a t  i s  simple do l lars .  

the customers l o s t  out on $7.5 m i l l i o n  o f  refunds. Now, are 

you suggesting tha t  they shouldn't look a t  t ha t  as a reduction 

o f  $7.5 m i l l i o n  o f  refunds but some smaller number because they 

got something else tha t  they can ' t  put  i n  t h e i r  pocket? 

Ms. Bacon, put t h i s  question i n  proper framework f o r  

It appears t o  me 

A No. I would say tha t  customers got $12.4 m i l l i o n  o f  
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benef i ts throughout the e n t i  re deferred revenue years, 

including the $13 m i l l i o n  o f  i n te res t  on tax def ic iencies tha t  

we ' re seeking recovery f o r  today. 

Q I see. So you're t rea t i ng  1999 as something other 

In other words, not than a simple overearnings s t ipu la t ion .  

j u s t  a sharing o f  60 percent above 12.0 but incorporating 

deferred revenues and in te res t  from p r i o r  periods tha t  were 

f u l l y  refunded a t  the end o f  1998; i s  tha t  correct? 

A I'm basica l ly  saying tha t  you cannot i so la te  the 

$13.2 m i l l i o n  and only look a t  tha t .  You also have t o  look a t  

the benef i ts t ha t  tha t  has created throughout the deferred 

revenue years. 

Q And would you agree - - but i n  1999 there were no 
deferred revenue benef i ts o r  costs because - - 

A I disagree w i th  tha t .  

Q Would you agree t h a t  the pot had been cleared, both 

pr inc ipa l  and in terest ,  w i t h  the refunds a t  the end o f  1998? 
A Okay. Maybe we're - - i t  ' s semantics and we're 

t a l k i n g  past each other, M r .  Howe. 

12 and 12.75 i n  1999 as deferred revenues. Granted, they 

weren't deferred i n t o  another year. 

as c o l l e c t i v e l y  the deferred revenue years. Whether you call 

i t  "deferred revenue" or you c a l l  i t "refund, " there was 

do l la rs  coming out o f  1999 tha t  are going t o  be refunded. 

$6.1 m i l l i o n ,  I believe, i s  what's on the tab le  r i g h t  now, and 

I look a t  the money between 

I j u s t  see a l l  these years 
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t h a t ' s  what I would point  t o  as being tha t  there are dol lars .  

MR. HOW€: No fur ther  questions. Thank you very 

much, Ms. Bacon. 

CHAIRMAN JACOBS: S t a f f ,  i s  your questioning going t o  

take some time? 

MR. ELIAS: It's very b r i e f ,  Chairman. 

CHAIRMAN JACOBS: Okay. Go ahead. 

CROSS EXAMINATION 

BY MR. ELIAS: 

Q Ms. Bacon, we've heard extensive discourse so f a r  on 
the numbers tha t  are i n  these cost lbenef i t  analysis, and I want 

t o  step back f o r  a second. The purpose o f  t h i s  analysis i s  

simply t o  determine the prudence o f  the expense t h a t  was booked 

i n  1999; i s  t ha t  correct? 

A That 's correct. 

Q So tha t  adjustments t o  the numbers t h a t  have been 

discussed here as a r e s u l t  o f  a change i n  the way the 

cost/benefi t  analysis i s  viewed do not have a d i r e c t  

corre la t ion t o  a reduction o f  the refund amount? 

A That's correct. 

Q And t h a t ' s  t o  the extent tha t  the u l t imate question 

o f  prudence i s  answered i n  the af f i rmat ive? 

A That 's correct. We could have also j u s t  d i d  a 

revenue requirement calculat ion.  

have j u s t  looked back h i s t o r i c a l l y  and said, you know, what i f  

I mean, you know, we could 
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de had lower deferred income taxes and we had higher equi ty and 

long-term debt? And we could have j u s t  d i d  an analysis going 

back f i v e  years. What we t r i e d  t o  do was t o  mimic i t  t o  the 

s i tua t ion  tha t  we were a t  hand and the fac t  t h a t  we had those 

deferred revenue years, but we could have also just  d id  a more 

straightforward revenue requirement ca lcu lat ion t o  show the 

same type o f  benef i t  . 
Q I f  you would, turn t o  what 's  been previously marked 

as Exhib i t  6, the t h i r d  page. 

A Yes. 

Q 
A 

Would you describe what you see on t h a t  page? 

Yes. This i s  bas ica l l y  a descr ipt ion o f  each o f  the 

audit years 1986 t o  1998, and bas ica l l y  breaks down f o r  each of 

those years the issues tha t  were outstanding w i th  the IRS i n  

terms o f  the tax posi t ions tha t  Tampa E l e c t r i c  took. 

Q To your knowledge, i s  there any other evidence tha t  

has been o r  w i l l  be proffered i n  t h i s  proceeding tha t  would 

describe f o r  the Commission the speci f ics o f  the adjustments 

tha t  resulted i n  the deficiencies? 

A I ' d  have t o  d e f i n i t e l y  look back through everything 

I mean, we have t h a t ' s  been provided i n  terms o f  the d e t a i l .  

provided production o f  documents tha t  has a l o t  o f  information 

by item. The RARs, the revenue agent reports, t ha t  were i n  

some o f  my deposition exhib i ts  break down these items issue by 

issue. I 'm sure there 's  a few more places where we have t a l  ked 
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about what the tax posi t ions were. 

Q Would you tu rn  t o  your deposition and the exhibi ts 

attached thereto? I believe i t ' s  Exhibi t  4. 

A Hold on j u s t  a second. Yes, I have tha t .  This 

appears t o  be the revenue agent report f o r  the tax years '89, 

'90, and 1991. 

MR. WILLIS: Excuse me, Bob. Could you give me t ha t  

reference again? 

MR. ELIAS: Well, since i t ' s  wrong, l e t  me t r y  again. 

Exhibi t  6 - -  

THE WITNESS: Okay. 

MR. €LIAS: - -  f o r  the deposition t ranscr ip t .  

BY MR. ELIAS: 

Q This par t i cu la r  page that  I ' m  looking a t  has got a 

Bates stamp on the bottom o f  i t  t h a t ' s  53. 

A Okay. 

Q Now, d id  Tampa E lec t r i c  - -  

COMMISSIONER JABER: M r .  E l i a s ,  my Exhib i t  6 i s  not a 

deposition t ranscr ip t .  

MR. ELIAS: No. I t ' s  the exh ib i t  t h a t ' s  attached t o  

the deposition t ranscr ip t .  

COMMISSIONER JABER: Thank you. 

MR. ELIAS: I t ' s  Exhibi t  6 o f  Exhibi t  2. 

COMMISSIONER JABER: And what page? 

MR. ELIAS: The Bates stamp on the bottom o f  the page 
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i s  53. 

COMMISSIONER JABER: Thank you. 

CHAIRMAN JACOBS: These are journal entr ies;  correct? 

MR. ELIAS: I'm sorry? 

CHAIRMAN JACOBS: They're journal entr ies? 

MR. ELIAS: Yes. 

BY MR. ELIAS: 

Q Did Tampa E lec t r i c  Company i n  March o f  1997 record 

the amount from the revenue agent's report  dated February 24th, 

1997, as current t a l  expense and defer the i n te res t  on tax 

deficiencies a t  the same time? 

A I believe what t h i s  adjustment, t h i s  ent ry  i s  doing 

i s  bas ica l l y  reversing the deferred tax amounts tha t  were on 

the company's books, se t t ing  it up as a current tax payable, 

and then recording the amount o f  i n te res t  i n  the deferred debi t  

account, Account 186. A por t ion o f  t h a t  $9,369,000 was 

subsequently taken t o  the income statement as par t  o f  the 

in te res t  on tax  deficiencies i n  1999. 

Q And the question i s ,  why would i t  not recognize the 

in te res t  expense i n  1997? 

A Because a t  tha t  po int  i n  time, we were s t i l l  - -  we 

were op t im is t i c  t ha t  we were going t o  win some o f  these issues. 

A l o t  o f  these issues coming out - - l e t  me back up and give a 

l i t t l e  b i t  o f  the perspective o f  how these events occurred. 

I n  1994, we received the f i r s t  RAR on the  '86 t o  '88 
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tax period. A l o t  o f  the issues tha t  were included i n  t h a t  RAR 
dere coming from the 1986 Tax Reform Act tha t  had changed a l o t  

D f  the tax laws tha t  the u t i l i t i e s  f e l l  under. So there was a 

l i t t l e  b i t  o f  a dif ference o f  opinion among the tax experts as 

to,  you know, how jt was a l l  going t o  shake out. 

A t  t ha t  point  i n  time when we received the RAR i n  

1994 fo r  '86 t o  '88, Tampa E l e c t r i c  was very op t im is t i c  t h a t  we 

dould u l t imate ly  succeed on those issues. In 1997, we received 

an RAR f o r  the '89 t o  1991 amount which had a l o t  o f  same 

issues. And we also received a denial for the claim f o r  refund 

on the '86 t o  '88. We had put i n  a claim f o r  refund, and they 

had denied i t  100 percent. 

So a t  t ha t  point  i n  time, we decided t o  go ahead and 

pay the tax on the '89 t o  '91 and set t h i s  up i n  a deferred 

debit account a t  Tampa E lec t r i c .  A t  the same time, though, we 

s t i l l  had hoped tha t ,  you know, optimism, tha t  we would 

u l t imate ly  win on these issues. 

got our second denial f o r  claim t o  refund on the '89 t o  

'91, and we ended up s e t t l i n g  the '86 t o  '88, t ha t  we rea l ized 

that, you know, we probably were not going t o  win these issues, 

and we went ahead and took the item t o  the income statement. 

I t  was only u n t i l  1999 when we 

Can I point  out one more th ing,  too, Mr. Elias? 

Q Sure. 

A We d i d  not take the e n t i r e  amount t o  the income 

statement i n  1999. A por t ion o f  t ha t  $9,369,000 i s  s t i l l  
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s i t t i n g  i n  the deferred debi t  account a t  Tampa E lec t r i c .  And 

again, t h a t ' s  because, you know, we s t i l l  have hope o f  winning 

on some o f  the issues. We only book t o  the income statement 

those items tha t  we thought we had a p robab i l i t y  o f  loss on. 

MR. ELIAS: We have no further questions. Thank you. 

CHAIRMAN JACOBS: Commissioners? 

Redirect . 
MR. WILLIS: Would i t  

break a t  t h i s  juncture? 

CHAIRMAN JACOBS : Oka 

time? Very we1 1 . We w i l l  take 

(Lunch recess. ) 

be appropriate t o  take a lunch 

1 .  You th ink  you w i l l  take some 

a break and come back a t  1:30. 

CHAIRMAN JACOBS: We' l l  go back on the record. 

Mr. W i l l i s ,  I th ink  you were going t o  do red i rec t .  

MR. WILLIS: Yes. 

RED1 RECT EXAM1 NATION 
BY MR. WILLIS: 

Q Ms, Bacon, Mr. Howe i n  your deposition a t  Pages 

9 through 36 asked you several questions about S t a f f ' s  

recommendations and method o f  analysis i n  the company's l a s t  

ra te  case. And he also asked you a series o f  questions 

re fe r r i ng  you t o  Exhib i t  1 and led you through a series o f  

numbers re la ted t o  the ca lcu lat ion o f  ra te  case benef i ts.  

Did you prepare and furnish t o  the Of f i ce  o f  Public 

Counsel a ca lcu lat ion o f  removing the ra te  case benef i ts  from 
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the cost/benefi t  analysis? 

A Yes, I did. Interrogatory Number 13 o f  OPC's second 

set o f  interrogator ies included the ca lcu lat ion o f  removing 

both the 1993 and the 1994 t e s t  years from the cost/benefi t  

analysis. The resu l t  was a $6.8 m i l l i o n  net benef i t .  

Now, how does t h a t  compare t o  the $8.5 m i  11 ion  number 

that  we've also assumed? I t h ink  l a t e r  on i n  the case i t  

became apparent tha t  OPC was r e a l l y  suggesting tha t  the 

1994 t e s t  year be removed, and the $6.8 m i l l i o n  removes both 

the '93 and the '94. But t ha t  number was included, yes. 

MR. WILLIS: Commissioners, we would ask t o  be marked 

as an exh ib i t  Tampa E l e c t r i c ' s  exh ib i t  - -  o r  Tampa E l e c t r i c ' s  

answer t o  Interrogatory 13 o f  OPC's second set  o f  

interrogator ies.  

MR. HOWE: Chairman Jacobs, I ' d  1 i ke t o  object. 

CHAIRMAN JACOBS: Hear your objection. 

MR. HOWE: Ms. Bacon in her p r e f i l e d  d i r e c t  and i n  

her p r e f i l e d  rebuttal  has made reference, and also on the 

stand, t o  various cost lbenef i t  analyses. I f  they wanted t o  

support those wi th  exhib i ts ,  since they were included i n  her 

d i rec t  and rebuttal  testimony, they should have done i t  a t  thaL 

time. This i s  an attempt by the company t o  buttress i t s  d i r e c t  

case by providing the schedules o r  the calculat ions tha t  would 

support her d i rec t  testimony. 

In the case o f  the $12.4 m i l l i o n  cost/benefi t  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 
4 

5 

6 
7 

8 

9 

10 

11 
12 

13 
14 

15 

16 
17 
18 
19 

20 

21  

22 

23 

24 

25 

131 

analysis, the company included the exh ib i t ,  the calculat ions 

tha t  supported that.  They provided no exh ib i ts  i n  support of 

these other claims, the six-point-some m i l l i o n  or  the 

eight-point-some m i l l i o n .  And i t ' s  too l a t e  f o r  them t o  do i t  

now. Under the guise o f  red i rect ,  they are attempting t o  

i ntroduce new evidence . 
Furthermore, I d i d  not question Ms. Bacon on these 

matters or ask her t o  provide support o r  anything else for 
these numbers. So I t h ink  i t ' s  - -  t h i s  i s  an a f t e r - t h e - f a c t  

attempt by the company t o  bo ls ter  i t s  d i r e c t  case under the 

guise o f  red i rect  and should not be permitted. 

CHAIRMAN JACOBS: M r  . W i  11 i s .  

MR. WILLIS: Commissioner, the po in t  M r .  Howe d i d  

through asking i n  a series o f  questions was t h a t  he placed a t  

issue the appropriate ca lcu lat ion o f  removing rate case 

benef i ts assuming f o r  the purposes o f  argument tha t  h i s  

adjustment tha t  he suggests should be made. By taking 

Witness Bacon through the series o f  calculat ions that  he 

attempted t o  make, i t  i s  ce r ta in l y  - -  he ce r ta in l y  opened the 

door f o r  us t o  explain why t h a t ' s  wrong and t o  provide the 

appropriate calculat ion.  And t h a t ' s  a l l  t h i s  does. 

He opened the door. Ms. Bacon has already t e s t i f i e d  

w i th  respect t o  the numbers tha t  he asked her t o  calculate, and 

we're e n t i t l e d  t o  - -  on red i rec t  f o r  her t o  explain the 

appropriate ca lcu lat ion tha t  should be made. 
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MR. HOWE: Chairman Jacobs, i f  I might. I cross 

2xamined Ms. Bacon - - 

CHAIRMAN JACOBS: Excuse me, j u s t  a second. I th ink  

I ' d  l i k e  t o  have tha t  exh ib i t  i n  f ron t  o f  me. You can hold on 

to fur ther  copies. To the other Commissioners, we can pass 

them. 

Now, explain t o  me what 

~ o u l d ,  t o  the extent t ha t  you wou 

detai ls,  Mr. Howe. 

t h i s  answer says, i f  you 

d be a t  l i b e r t y  t o  go i n t o  

MR. WILLIS: I t  shows - -  

MR. HOWE: Are you asking me? 

CHAIRMAN JACOBS : We1 1 - - 
MR. WILLIS: - -  the proper way - -  i f  you take 

clr. Howe 's  suggestion tha t  cer ta in  r a t e  case benef i ts should be 
removed from the calculat ion,  i t  shows the  proper way t o  do it. 

-le was attempting t o  go through a series o f  calculat ions w i th  

4s. Bacon which erroneously cal cul ated those benef i ts,  and 

rJe're e n t i t l e d  t o  explain why tha t ' s  wrong and t o  provide the 

appropri ate cal cul a t ion  t o  you. 

CHAIRMAN JACOBS: Okay. Thank you. Now, M r .  Howe. 

MR. HOWE: Chairman Jacobs, I would ask you t o  please 

re fe r  t o  Page 8 o f  Ms. Bacon's p r e f i l e d  d i r e c t  testimony, Lines 

17 through 22. 

CHAIRMAN JACOBS: Okay. 

MR. HOWE: And you w i l l  note there, i t  states, and I 
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w i l l  quote, the cost/benefit analysis would s t i l l  provide net 

benef i ts t o  customers even i f  the ra te  case items were ignored. 

I f  the ra te  case impacts were excluded from the cost/benef i t  

analysis and only the deferred revenue years were analyzed, a 

$6.8 m i l l i o n  net benef i t  would have been rea l ized fo r  

customers. 

It's i n  her d i rec t  testimony. The company chose t o  

support the $12.4 m i l l i o n  she claims i n  her testimony w i th  an 

exh ib i t .  The $6.8 m i l l i on ,  they chose not t o  support w i th  an 

mony, you w i l l  see the 

n t ,  I th ink,  5 m i l l i o n  

the company chose t o  

$12.4 m i l l i o n .  Our 

witness, when we f i l e d  our d i r e c t  testimony, d i d  not have a 

supporting schedule. They chose not t o  provide i t  i n  t h e i r  

d i rec t  case or i n  t h e i r  rebut ta l  case. Now they ' re  t r y i n g  t o  

use my discovery as substantive evidence t o  prove t h e i r  own 
d i rec t  case, and I th ink  i t ' s  t o t a l l y  improper. 

CHAIRMAN JACOBS: Now, how do you respond then t o  the 

assertion from counsel t ha t  t h i s  i s  purely a ca lcu lat ion o f  the 

6.8 which you opened on cross - - which you opened up on cross? 
MR. HOWE: F i r s t  o f  a l l  , I d i d  not open - - I 

questioned Ms. Bacon on the 12.4. Ms. Bacon referred t o  

t h i s  - -  these numbers here, but  she had also referred t o  them 

i n  her d i r e c t  testimony. Now, the exh ib i t  t ha t  she provided 
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with her testimony, tha t  very extensive exh ib i t ,  i s  the support 

for her claim 12.4 m i l l i o n .  For whatever reason, the company 

chose not t o  produce any support for i t s  claimed 6.8 m i l l i o n  

shown on d i r e c t  or - -  and i f  I might f o r  j u s t  a moment re fe r  

you t o  her rebut ta l  testimony, y o u ' l l  f i n d  tha t ,  i f  I can f i n d  

the page, she re fe rs  again t o  the 6.8 and adds another number. 

And f o r  whatever reason, they chose not t o  support i t  there. 

I f  you' 11 look on Page 11 o f  her p r e f i  1 ed rebut ta l  

testimony, she says, "I explained on Page 8 o f  my d i r e c t  

testimony, $6.8 m i l l i o n  o f  net benef i ts r e s u l t  from the 

cost lbenef i t  analysis even i f  a l l  o f  the ra te  case benef i ts  are 

ignored." I did not open the door t o  what the r e s u l t  would be 

from ignoring r a t e  case benef i ts.  Tampa E l e c t r i c ' s  witness did 

i n  both her d i r e c t  and rebuttal  testimony. To suggest t h a t  I 

introduced something tha t  they hadn't considered and therefore 

they need t o  protect  t h e i r  i n te res t  i s  j u s t  simply wrong. 

They addressed i t  i n  two separate places. I have not 

questioned them on e i ther  the 6.8, or whatever, the 8.6 o r  8.5, 

here i t  i s  on the bottom o f  Page 10, 8.5 m i l l i on .  Those are 

their numbers. They have the burden o f  proof. I t  was t h e i r  

choice not t o  support those numbers w i th  deta i led evidence. 

This i s  s t i l l  a back door attempt t o  introduce matters through 

my discovery t h a t  they chose t o  leave out of t h e i r  d i r e c t  case. 

MR. WILLIS: Mr. Howe challenged those numbers 

through the cross examination tha t  he made here t h i s  morning, 
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and we're e n t i t l e d  t o  respond t o  it. 

MR. HOWE: Chairman, i f  I might? Okay. I'm sorry. 

CHAIRMAN JACOBS: Here's what w e ' l l  do. F i r s t  o f  

a l l ,  I th ink  i t  i s  a f a i r  statement tha t  the door was opened on 

the 6.8 numbers. As I'm looking a t  t h i s  document, i t  does 

p r imar i l y  simply take the - -  remove the ra te  case expense and 

comes up w i th  another calculat ion. However, t o  the extent i t  

doesn't and t o  the extent you want t o  challenge tha t  and 

because t h i s  matter i s  i n  rebut ta l ,  I w i l l  a1 low you t o  address 

t h i s  exh ib i t  in rebuttal  . As I understand, t h i s  witness i s  

coming back for rebut ta l ;  i s  t ha t  correct? 

MR. WILLIS: Yes. 

CHAIRMAN JACOBS: This witness i s  coming back f o r  

rebut ta l .  On i t s  surface i t  simply seems t o  be a f a l l o u t  

ca lcu lat ion once you - -  from the or ig ina l  number t o  12.7 or I 

t h ink  i t  was 12.4 on the or ig ina l  - -  on Exh ib i t  1, and what 

would happen t o  tha t  number i f  you removed the  r a t e  case 

dol 1 ars 

MR. HOWE: Excuse me. On that ,  Chairman Jacobs, I 

took her through that ,  and we established t h a t  the amount o f  

deferred revenue benef i ts i n  the 12.4 m i l l i o n  i s  5,690,000. 

That was the number we quant i f ied.  The 6.8 i s  something tha t  

was i n  t h e i r  testimony. 

I would also point  out, Chairman Jacobs, t ha t  the - -  
I would ask tha t  the company c i t e  t o  the exact provision or the 
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exact language i n  the deposition where I purportedly opened the 

door f o r  them t o  buttress t h e i r  d i rec t  case. 

MR. WILLIS: You opened i t  up r i g h t  here i n  f ron t  

o f  - -  
CHAIRMAN JACOBS: Excuse me, excuse me, excuse me, 

excuse me, excuse me. 

buttressing t h e i r  d i rec t  case. 

questioning testimony on the der ivat ion o f  the benef i t ,  the net 

benef i t  , w i th  and without these numbers tha t  were demonstrated 

on the tab le here for r a t e  case benefits. Now - -  and that ,  i n  

my mind, does open the door f o r  demonstrating what the impacts 

were w i th  and without the r a t e  case benefi ts. 

It was not necessarily the question o f  

I th ink there was ample 

the conclusions tha t  

met hodol ogy and your 

be open f o r  cross on 

To the extent i t  d i f f e r s  from 

you would have reached pursuant t o  your 

calculat ions i s  what I ' m  suggesting w i l  

rebuttal  + Clear? 

MR. WILLIS: Okay. Could you 

tha t  exh ib i t  , please. 

give us a number f o r  

CHAIRMAN JACOBS: With that ,  though, Counsel, 1 would 

hope - - and I know given the complexity o f  t h i s  here, i t  may 

not have been much o f  a not ice t o  b r ing  t h i s  out i n  advance o f  

red i rect ,  but p a r t i c u l a r l y  since t h i s  i s  the response t o  

discovery, the t iming on i t  w i l l  be useful. So make sure 

everybody has f u l l  advance not ice it. But w i t h  tha t ,  show tha t  

t h i s  i s  marked as Exh ib i t  8 and w i l l  be from TECO. 
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(Exhibi t  8 marked fo r  i den t i f i ca t i on . )  

BY MR. WILLIS: 

Q 

A This i s  a cost/benefi t  analysis. This would be the 

Could you please explain what Exh ib i t  8 i s .  

exh ib i t  tha t  you j u s t  handed out; correct? 

Q Yes. 

A Okay. Yeah. This includes a cost /benef i t  analysis 

tha t  we prepared which removed both the 1993 and the 1994 t e s t  

year impacts from the cost lbenef i t  analysis f o r  a l l  o f  the 

years. The resu l t  again i s  $6,759,000 o f  net benef i t .  

Q Now, based on the questions M r .  Howe asked you here 

t h i s  morning and during your deposition w i th  respect t o  the 

a p p l i c a b i l i t y  o f  the f inanc ia l  i n t e g r i t y  t e s t  i n  the company's 

l a s t  ra te  case, if you apply tha t  t e s t  f o r  purposes of 

argument, would tha t  a f fec t  the t e s t  year o f  1993 a t  a l l ?  

A No, i t  would not. 

Q Have you calculated the di f ference - - o r  the r a t e  

case benef i ts being removed j u s t  f o r  the 1994 t e s t  year, what 

the resul ts  would be i n  the cost/benefit analysis? 

A Yes. It would change the $6,759,000 net benef i t  t o  

$8.5 m i l l i on ,  a $8.5 m i l l i o n  net benef i t .  The di f ference there 

i s  only tha t  i n  the second number, we removed only the 

1994 t e s t  year impacts because under OPC's theory tha t  would be 

the t e s t  year tha t  the f inancial  i n t e g r i t y  adjustment would be 

applied. Other than that ,  there's no differences between these 
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MR. WILLIS: I would request t ha t  an addit ional 

document be ident i f ied ,  which i s  cost/benefi t  analysis 

re la ted  - -  restated t o  exclude benef i ts from the 1994 t e s t  

year. Again, Mr. Howe opened t h i s  l i n e  o f  questioning j u s t  as 

he d i d  before, and we're e n t i t l e d  t o  explain tha t  calculat ion.  

CHAIRMAN JACOBS: Help me understand t h i s  now, 

M r .  W i l l i s .  I can see some d i s t i n c t i o n  on t h i s  issue. F i r s t  

o f  a l l ,  help me understand the l i n e  o f  questioning tha t  you are 

posturing t h i s  exh ib i t  t o  deal with. 

MR. WILLIS: M r .  Howe asked a series o f  questions 

r e l a t i n g  t o  the a p p l i c a b i l i t y  o f  the f inanc ia l  i n t e g r i t y  t es ts  

t o  the company's l a s t  r a t e  case. And i f  you went back and 

reapplied tha t  and excluded a l l  o f  the r a t e  case benef i ts f o r  

1994, tha t  - -  h i s  theory only applies t o  1994. And so i n  order 

t o  make the ca lcu lat ion t h a t  he was attempting t o  make, we l l ,  

w i th  Ms. Bacon by asking the series o f  questions w i th  respect 

t o  numbers, we are e n t i t l e d  t o  show the proper calculat ion here 

today. She's under oath and asked t o  speak the t r u t h  t o  

questions tha t  are put t o  her. And she's e n t i t l e d  t o  explain 

her answers. 

CHAIRMAN JACOBS: While tha t  d i d  - -  f i r s t  o f  a l l ,  l e t  

me ask one other question. 

questioning, was i t  - - wasn't t ha t  extrapolated - - t aken  the 

beginning o f  1994, the beginning o f  the period, but 

If I reca l l  t h a t  l i n e  o f  
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at ing tha t  out t o  the end o f  the period? 

MR. WILLIS: What M r .  Howe was attempting t o  do was 

t o  calculate through cross examination o f  Ms. Bacon what were 

the ef fects  o f  the ra te  case benef i ts i n  order t o  sum up the 

numbers and make an adjustment. And he was - - as Ms. Bacon 

explained i n  her answers, he was doing i t  incor rec t ly ,  and 

we're e n t i t l e d  t o  show what the correct  ca lcu lat ion i s .  And 

t h a t ' s  what t h i s  exh ib i t  does. 

CHAIRMAN JACOBS: Then shouldn't your red i rec t  go t o  

the methodology more so than the numbers? 

MR. WILLIS: Well, we have explained the methodology, 

but I th ink  you need t o  have the numbers. 

MR. HOWE: Chairman Jacobs - -  
MR. WILLIS: He had the numbers i n  h i s  explanation 

and was asking her t o  make calculat ions. This j us t  simply 

makes the correct  calculat ion. 

CHAIRMAN JACOBS: Mr. Howe. 

MR. HOWE: Chairman Jacobs, i f  y o u ' l l  r eca l l  when I 

was cross examining Ms. Bacon, 1 asked her t o  fo l low along w i th  

some calculat ions I had done and see i f  she agreed. 

her i f  i n  her cost/benefi t  analysis showing a $12.4 m i l l i o n  

t o t a l  benef i t  , as tha t  company c l  aims, i t  i n c l  uded $12,552,000 

o f  ra te  case benef i ts f o r  the period 1994 through 1999. That 

was it. 

I asked 

And I asked her a question as f a r  as the calculat ion.  
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I said, mathematically, i f  we take your 12.4 and subtract the 

12,552,000 do we get a negative number o f  146,000? That i s  

what I asked the witness. 

Chairman Jacobs, one o f  the things I ' d  ask t h a t  you 

keep i n  consideration here i s ,  Tampa E lec t r i c  f i l e d  i t s  d i r e c t  

testimony on Apr i l  30th. We f i l e d  M r .  Larkin 's d i r e c t  

testimony on May 14th. The company f i l e d  i t s  rebuttal  

testimony on June 8th. On June 18th, I f i l e d  an interrogatory 

Number 13, which i s  what you have as Exhib i t  8, saying re fe r  t o  

her testimony. What does t h a t  number mean? I'm engaged i n  

discovery because they have of fered no support. 
Now, I understand your ru l i ng ,  Chairman Jacobs. You 

I'm i n  a pos i t ion  where next time I don't said t h i s  comes i n .  

ask the discovery because i t ' s  going t o  be used against me just  

t r y i n g  t o  learn what the background i s .  But now, they have 

gone a step fur ther .  Now, they have of fered a new exh ib i t ,  and 

t h i s  one i s  , take Pub1 i c Counsel ' s interrogatory,  our 

response - -  the company's response came a f t e r  the company f i l e d  

i t s  rebut ta l  testimony, and then l e t ' s  b u i l d  on tha t  t o  create 

the d i r e c t  case we chose t o  ignore. So my objections t o  Number 

9 are very s imi la r  t o  Number 8, only i t  i s  t h a t  much more 

egregious 

MR. WILLIS: M r .  Howe, by asking the questions tha t  

he asked today, placed tha t  issue, the appropriate ca lcu lat ion 

o f  tha t  number, he challenged i t . The numbers tha t  he j u s t  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
14 

15 

16 

17 

18 
19 

20 

21 

22 

23 

24 

25 

i s .  

wou 

fo r  

141 

nentioned t o  add up were incor rec t ly  calculated, as Ms. Bacon 
stated i n  response t o  him, and we're e n t i t l e d  t o  show what the 

correct cal cul at ion i s .  

COMMISSIONER JABER: M r .  W i l l i s ,  your i n ten t  i s  t o  

show us tha t  OPC's methodology and questioning the philosophy 

and the questioning i s  incorrect ;  r i g h t ?  

MR. WILLIS: I t  i s  t o  show tha t  i f  you accept for 

purposes o f  argument tha t  you make an adjustment t o  the 

cost/benefi t  study for t e s t  year 1994, what the r e s u l t  o f  t h a t  

Now, he t r i e d  t o  go through t o  extract  numbers tha t  he 

d use t o  make h is  argument about what it i s .  

COMMISSIONER JABER: I guess the reason I ' m  asking 

some c l a r i f i c a t i o n ,  I heard your witness loud and clear say 

tha t  she disagreed w i th  OPC's methodology. And when M r .  Howe 

took her through those series o f  questions, she said, loud and 

clear, you are adding up the numbers incor rec t ly  and applying 

them incorrect ly .  This exh ib i t  - - i t  seems t o  me OPC has a 

witness. 

cross examination o f  OPC's witness. 

I t  seems t o  me th i s  exh ib i t  might be more useful on 

MR. WILLIS: Well, i t  ce r ta in l y  could be useful there 

as we l l ,  but I don't t h ink  tha t  diminishes our r i g h t  t o  ask 

t h i s  witness, who was asked how t o  make the calculat ion,  t o  

show how i t should be made. 

COMMISSIONER JABER: I guess my point  t o  you i s ,  I 

already heard your witness say tha t  she disagreed w i th  OPC, so 
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b i t  would do w i th  t h i s  witness 

CHAIRMAN JACOBS: Which makes i t  - -  goes back kind o f  

where I was headed. 

your witness t o  support t h i s  methodology i n  her testimony. I 

would th ink  you would want t o  have t h i s  contrasting methodology 

t o  go against the other p a r t y ' s  witness. I n  other words, your 

witness has t e s t i f i e d  tha t  she disagrees w i t h  this methodology, 

It makes i t  a t roub l ing  proposit ion fo r  

so - -  
MR. WILLIS: M r .  Larkin doesn't t e s t i f y  on th is  

subject a t  a1 1 

CHAIRMAN JACOBS: Where I'm headed i s ,  l e t ' s  - -  t ha t  

was speculation and conjecture. What I ' m  suggesting, though, 

i s ,  t h i s  i s  being of fered f o r  your witness t o  p r o f f e r  t h i s  

exh ib i t  i n  support o f  her testimony. And what I'm suggesting 

t o  you i s  t ha t  sounds somewhat i n  contradict ion with what I ' v e  

heard her t e s t i f y  l i v e .  Now, what you're suggesting i s  t h i s  

simply i s  a f a l l o u t  o f  her cross examination. What I'm 
suggesting t o  you i s  t h a t  I heard her more concerned w i th  

methodology i n  her response t o  cross examination than actual 

numbers. 

MR. WILLIS: Well, I th ink  she also responded tha t  

the numbers t h a t  Mr. Howe was attempting t o  calculate were 

incorrect  because he was only making pa r t  o f  the ca lcu lat ion 

and not considering a l l  o f  the ef fects .  
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CHAIRMAN JACOBS: Great. And so the engagement o f  

tha t  l i n e  o f  cross had t o  go - -  went t o  methodology. And so i f  

I had an exh ib i t  here which contrasted the methodology t h a t  

Mr. Howe was espousing, then I feel  l i k e  I ' m  more a t  a pos i t ion 

tha t  I can look a t  something t h a t ' s  po int  t o  point ,  apples t o  

apples . 
MR. WILLIS: We placed a number; she stated a number. 

Mr. Howe has challenged it, and we are e n t i t l e d  t o  explain and 

respond t o  the questions he asked. 

CHAIRMAN JACOBS: As t o  t h i s  prof fered exh ib i t ,  I ' m  

going t o  deny it. 

MR. WILLIS: Okay. 

BY MR. WILLIS: 

Q Ms. Bacon, on Page 80 o f  your deposition, Mr. Howe 

i d e n t i f i e d  as Deposition Exhib i t  12 a l e t t e r  dated November the 

17th, 1999, from the I R S  d i rec to r .  What i s  this 
cor respondence? 

A 

or an RAR, f o r  the tax  years 1992 t o  1994. 

pages which I ' d  l i k e  t o  describe. F i r s t ,  on Bates stamp Page 

23, i t  includes Form 4549-A. T h i s  page i d e n t i f i e s  the amount 

o f  the tax assessments tha t  the I R S  has placed fo r  those tax 

years. On Line 14, i t  ac tua l l y  shows the deficiency i n  the tax  

i t s e l f .  Those amounts for 1992 i s  $1,333,558. For 1993, i t ' s  

1,847,042. And f i n a l l y ,  f o r  1994, i t ' s  4,619,518. 

Exhib i t  12, t ha t  includes the revenue agent report ,  

It includes several 
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Also, included i n  the package on Bates stamp Page 24, 

again, Form 4549-B includes a descript ion o f  the tax issues 

themselves tha t  make up tha t  deficiency. And I j u s t  would l i k e  

to  po int  out several items on here tha t  are re la ted t o  the Polk 

Power Station. Line F, which i s  Issue 04-01, and Line P, which 

i s  Issue 04-12, i s  research and development expense t h a t ' s  

related t o  the Polk Power Station. The net adjustments f o r  

that  i s  zero i n  '92, and t h i s  would be adjustments t o  taxable 

income, not the tax deficiency i t s e l f .  I t ' s  zero i n  1992; 

$2 m i l l i o n  i n  1993; and $20,629,387 i n  1994. 

Also, there 's  one other item. Line Q, which i s  Issue 
04-13A, in te res t  cap i ta l i za t ion .  A por t ion  o f  t ha t  i tem i s  

a1 so related t o  the Polk Power Station. And I would j u s t  want 

t o  also point  out there i s  a Form 870 on Bates stamp Page 

2 1  which bas ica l l y  - -  t o  the extent t ha t  we had agreed t o  t h i s  

assessment of tax, we would have signed t h i s  and sent i t  back 

i n ,  and then we would have probably put i n  a claim f o r  refund 

as one o f  the avenues, but bas ica l l y  t h i s  i s  a formal document 

tha t  the I R S  i s  assessing the taxes t o  us. And from t h i s  po int  

i n  t ime,  TECO does have a legal ob l igat ion t o  respond t o  t h i s  

assessment i n  one form or another. 

MR. WILLIS: Commissioner, I ' d  l i k e  t o  have an 

exh ib i t  i den t i f i ed .  

i d e n t i f i c a t i o n  an exh ib i t  t i t l e d ,  "November 17, 1999, Revenue 

Agent Report (RAR) For Tax Years 1992 through 1994," which i s  

I ' d  request t ha t  you mark f o r  
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IRS Form 4549-8, Income Tax Examination Changes and IRS Form 

!386-A, Explanation O f  Items. 

CHAIRMAN JACOBS: Show t h i s  - -  

MR. HONE: Chairman Jacobs, could I ask tha t  t h i s  - -  
I don ' t  know i f  I should object o r  not - - be placed i n  context 

uiith the d i r e c t  testimony or my cross examination o f  Ms. Bacon? 

MR. WILLIS: You, i n  your deposition, you asked t o  be 

marked f o r  i d e n t i f i c a t i o n  Deposition Exhib i t  12, which i s  a 

revenue agent's report.  And t h i s  exh ib i t  t ha t  I jus t  handed 

out has ac tua l l y  the same pages i n  - -  the f i r s t  two, Pages 23 

through 25 a t  the bottom, are the same pages t h a t  are in your 
deposition exh ib i t  which you've i den t i f i ed .  And once having 

i d e n t i f i e d  tha t ,  I th ink  we're e n t i t l e d  t o  explain what t h i s  

document i s  and what i t  includes. That's what t h i s  exh ib i t  

does. 

MR. HOWE: Mr. W i l l i s ,  I would then ask, I rea l i ze  

that  the f i r s t  few pages, 23, 24, and 25, are the same pages 

that  are i n  Exhib i t  12, but the fo l lowing pages coming from the 

Department o f  Treasury, are these In ternal  Revenue documents 

t h a t  were not produced i n  response t o  my request f o r  production 

o f  documents? 

MR. WILLIS: These are the same items which we 

furnished you on August the 9th i n  a l e t t e r  t o  you. They were 

not furnished i n  the discovery because they were not ca l led  f o r  

wi th in  the scope o f  what you asked, but  it i s  an addit ional 
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attachment t o  the RAR tha t  you placed i n  evidence here. 

MR. HOWE: I f  I could have j u s t  a moment, 

Chairman Jacobs. My f i r s t  request f o r  production o f  documents 

asked fo r  a l l  documents prepared or  received by Tampa E l e c t r i c  

Company re la ted t o  the recording accrual o r  payment o f  in te res t  

expense on income tax  deficiencies i n  1999. 

these pages, which apparently are from the I R S  and are s imi la r  

t o  the other I R S  documents tha t  were produced i n  response t o  my 

request f o r  production o f  documents, I don' t  bel ieve these 

par t i cu la r  documents were produced. And i f  they f i t  w i th in  the 

category o f  my request, I don' t  t h ink  i t ' s  proper for the 

company t o  be able t o  introduce documents they d i d  not produce 

i n  response t o  my request f o r  production o f  documents a t  t h i s  

time. 

I don' t  bel ieve 

MR. WILLIS: What we - -  

CHAIRMAN JACOBS: Excuse me. Now, I understand tha t  

you d i d  provide them. 

response? 

It was a supplement t o  the discovery 

MR. WILLIS: It was i n  a l e t t e r  t o  O f f i ce  o f  Public 

Counsel dated August the 9th i n  which we attached not only t h i s  

item but we attached the pa r t  o f  the exh ib i t  t h a t  he included 

i n  h i s  exh ib i t  for the deposition o f  Ms. Bacon. 

CHAIRMAN JACOBS: And tha t  was intended t o  supplemer 

the discovery response. 

discovery response, you provided these attachments. 

So i n  other words, t o  complete your 
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MR. WILLIS: Well, Commissioner, we d i d n ' t  th ink  the 

3iscovery request included t h i s .  We d i d  provide the addit ional 

information t o  the Of f ice o f  Public Counsel t o  explain t o  him 

that a por t ion o f  the i n te res t  on tax deficiency t h a t  i s  a t  

issue here relates t o  the Polk Power Stat ion, as i s  c l e a r l y  

shown i n  t h i s  exh ib i t ,  and asked him a t  t h a t  t i m e  t o  withdraw 

Power items re la ted t o  the Polk Tis protest  w i th  respect t o  

S ta t  i on 

CHAIRMAN JACOBS : 

noment t o  the or ig ina l  i ssu  

Okay. Now, l e t ' s  go back 

tha t  was raised. This g 

Mhat pa r t  o f  the d i rec t  testimony? 

f o r  a 

es t o  

MR. WILLIS: Well, i t  goes t o  the deposition tha t  

4re Howe took o f  Ms. Bacon, and the exh ib i t  t h a t  he i d e n t i f i e d  

in  t h a t  deposition i s  d i r e c t l y  re la ted t o  jte 

CHAIRMAN JACOBS: But you d i d  not include t h a t  i n  - - 
th is  reference t o  t h i s  i tem i n  your p r e f i l e d  d i rec t?  

MR. WILLIS: I d idn ' t .  But he has placed i t  i n  

widence, and asked f o r  i t  t o  be i d e n t i f i e d  and t o  be moved 

i nto evidence i n t h i  s proceedi ng 

MR. HOWE: Chairman - -  

CHAIRMAN JACOBS: Okay. And then - -  and the cross 

zxamination, you would not argue tha t  because he d i d n ' t  

exercise t h i s  from the deposition t ranscr ip t  - -  wel l ,  l e t  me 

ask i t  t h i s  way. Am I tak ing i t  then - -  because I don' t  reca l l  

questioning spec i f i ca l l y  on t h i s  i tem - -  am I t o  take i t  then 
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iecause he d i d n ' t  exercise t h i s  from h i s  deposition exh ib i t ,  

that i t ' s  automatically par t  o f  h i s  cross? 

MR. WILLIS: He put  - -  the f i r s t  several pages i n  

iere i s  the Exhibi t  12 t o  h i s  deposition which he i d e n t i f i e d  i n  

th is  proceeding t h i s  morning. 

CHAIRMAN JACOBS: Right. I understand that .  My 

inderstanding o f  cross examination has to do w i th  the actual 

natter o f  questioning. 

MR. WILLIS: His cross examination, i n  e f fec t ,  i s  the 

jeposit ion tha t  he took and t h a t  he's placed here before you i n  

an exh ib i t .  

CHAIRMAN JACOBS: Mr. Howe. 

MR. HOWE: Chairman Jacobs, i f  I might. You were 
f i r s t  referred by the company t o  the deposition and t o  

,xhibi t  12 o f  the deposition, and there you f i n d  Bates stamp 

'age Numbers 18 through 25 dealing w i th  the tax years '92, '93, 

md '94. These Bates stamp numbers were placed on here by the 

:ompany. I n  response t o  my request f o r  production o f  

jocuments, they produced approximately 102 , 110 pages o f  

jocuments , i n c l  uding a1 1 these I R S  documents, the revenue agent 

reports and so for th .  That was the production I received. The 

company has never moved t o  suppl ement tha t  production. 

Now, I f i n d  the company i s  producing new I R S  

documents also pertaining t o  ' 9 2 ,  '93, and '94 tha t  I haven't 

seen yet.  Th is  was c l e a r l y  covered by the request f o r  
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product 

the 

on and should have been produced a t  t ha t  t ime.  

MR. WILLIS: We disagree w i th  that .  

CHAIRMAN JACOBS: Excuse me. You d i d  not get 

1 e t t e r  tha t  was referenced? 

MR. HONE: I got tha t  l e t t e r ,  but  tha t  l e t t e r  

correspondence from M r .  W i l l i s  t o  me. Nothing i n  t h a t  

was 

e t t e r  

represents, hey, we' r e  supplementing your discovery response. 

But I ' d  l i k e  t o  address another po int .  What 

M r .  W i l l i s  i s  doing r i g h t  now i s  attempting t o  impeach h i s  own 

witness. I f  y o u ' l l  notice, what he i s  tak ing Ms. Bacon through 

and what he i s  doing here i s ,  Ms. Bacon j u s t  i d e n t i f i e d  th ings 

f o r  the f i r s t  time as dealing w i th  research expense, research 

and development expense, i n te res t  cap i ta l i za t i on  which she 

portrays as being applicable t o  the Polk Power Stat ion. But i n  

her p r e f i l e d  d i r e c t  testimony - -  keep i n  mind, t h i s  i s  the 

testimony the company witness f i l e d ,  the attorneys reviewed, 

was submitted t o  the Commission, she took the stand. She had 

no revisions t o  make o f  it, and she said a t  the bottom o f  Page 

11 o f  her d i r e c t  t h a t  the only issue relevant t o  Polk is  the 

tax 1 i fe  i ssue, nothing about research and devel opment , nothing 

about in te res t  capi ta l  izat ion.  

I n  her rebut ta l  testimony a t  Page 6, i t  states, and 

she's re fe r r ing  again t o  Paragraph 10,  "The purpose o f  

Paragraph 10 i s  t o  document an agreement among the par t ies  t o  

support recovery should the Polk Power Stat ion tax l i f e  
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pos i t ion be questioned by the IRS a t  a fu ture date." 

Our pos i t ion  i s  tha t  the only recoverable expenses 

fo r  Polk are re la ted  t o  the tax  l i f e ,  any i n te res t  expense on a 

tax deficiency re la ted t o  Polk. Their witness's d i rec t  

testimony i s  t ha t  anything other than the tax  l i f e  i s  bas ica l l y  

i r re levant .  They are t r y i n g  t o  impeach t h e i r  own witness by 

saying, what about our R and E expenses? What about i n te res t  

capi ta l  i za t i on  on Polk? 

CHAIRMAN JACOBS: How do you respond - - 
MR. HOWE: That's contrary t o  her pos i t ion i n  her 

d i rec t  testimony. He's going t o t a l l y  outside the scope o f  my 

cross examination. He's also going outside the scope o f  her 

d i rec t  t o  t ry  t o  introduce a new theory o f  the case contrary t o  

the d i r e c t  testimony she a1 ready supported. 

CHAIRMAN JACOBS: How do you respond t o  the 

proposi t i  on t ha t  because you i ncl uded t h i  s subject matter as an 
exh ib i t  t o  the deposition t ranscr ip t ,  i t  was your i n t e n t  t o  

open the door? 
MR. HOWE: What I d i d  i s ,  I introduced the amounts - -  

and i f  I might, could I take you back t o  Exhib i t  12 t o  her 

deposition? And i f  y o u ' l l  look a t  Bates stamp Page 22, which 

Ms. Bacon has j u s t  referred to ,  I ' m  sorry, 23. She refer red t o  

Line 14, and she took you t o  deficiency increase - -  

decrease-increase i n  the tax. Then she took you t o  Page 24, 

and she said, up on Line F tha t  research and development 
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expense, t h a t ' s  Polk. I d i d n ' t  know i t  was Polk. Certainly 

nothing came out i n  her deposition t o  t e l l  me t h a t  was Polk. 

Line P and Line Q, one dealing w i th  the research 

expense, the other dealing w i th  i n te res t  cap i ta l i za t ion ,  they 

are now t e l l i n g  you those are Polk. Nothing came out i n  tha t  

deposition. 

expenses because i t  doesn't say Polk. And apparently, the 

reason I d i d n ' t  know i t  referred t o  Polk was, they d i d n ' t  

provide the res t  o f  the discovery. The forms t h a t  ac tua l l y  

said the deductions f o r  research expense claimed f o r  the 

engineering and management costs re1 ated t o  the construction o f  

the new Polk Power Plant are decreased fo r  1992, '93, '94. I 

thought we were i n  agreement w i th  the company's witness. The 

only issues re la ted t o  Polk had t o  do w i th  t h e i r  tax l i f e .  

I couldn' t  have asked her i f  those were Polk 

Now, the company i s  t ry ing t o  introduce documents 

tha t  were not provided t o  me i n  discovery. The witness is 
characterizing documents t h a t  I introduced a t  her deposition 

that  make no reference whatsoever t o  Polk. Chairman Jacobs, 

what we t r i e d  t o  f i n d  out in t h i s  case i s ,  was there any 

re1 ated t o  Pol k? 

If  y o u ' l l  not ice i n  t h e i r  d i r e c t  testimony, they 

don't  c i t e  any expense re la ted t o  Polk. In our p r e f i l e d  d i r e c t  

testimony, one of the questions t h a t  M r .  Larkin has asked and 

answered i s ,  has the company i d e n t i f i e d  any in te res t  expense on 

a tax deficiency related t o  Polk, and he says no. The company 
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f i l e d  rebuttal  testimony, and they s t i l l  don ' t  mention any Polk 

expenses. 

Now, i n  redirect  examination o f  t h e i r  own witness, 

they're producing exhibi ts saying, hey, guys, there r e a l l y  are 
Pol k-  re1 ated expenses. But even these are i nconsi stent wi th  

the i r  witness's d i rec t  testimony which says tha t  under the 

st ipulat ion,  i t ' s  l im i ted  t o  tax l i f e  issues, not research and 

development, not in terest  capi ta l izat ion.  The company i s  

t r y ing  t o  b u i l d  a new case, impeach i t s  own witness, and put us 

i n  a pos i t ion where we have p r e f i l e d  our d i r e c t  testimony and 

our witnesses never had the opportunity t o  analyze any claimed 

expenses. And we said i n  our d i rec t  testimony, the company has 

not i d e n t i f i e d  any Polk expenses. And I can show you exact ly 

where tha t  i s  in our p r e f i l e d  d i rec t  testimony. And i n  

rebuttal ,  they d i d  not i d e n t i f y  any then. I t ' s  a l i t t l e  l a t e ,  

and t h i s  i s  get t ing t o  be very unfa i r .  

CHAIRMAN JACOBS: Mr. W i l l i s ,  f i n a l  answer. 

MR. WILLIS: Commissioner, Mr. Howe asked the 

questions i n  h is  deposition which i d e n t i f i e d  t h i s  revenue agent 

report tha t  was dated November the 17th. 

CHAIRMAN JACOBS: For what purpose are you o f fe r ing  

the addit ional pages? 

MR. WILLIS: To explain what t h i s  - -  t h i s  

explanation? 

CHAIRMAN JACOBS: Yes. 
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MR. WILLIS: We're t o  show tha t  cer ta in  amounts o f  i t  

re la ted t o  the Polk Power Stat ion. 

CHAIRMAN JACOBS: Why wasn't it considered a pa r t  o f  

the compl ete d i  scovery response? 

MR. WILLIS: It was not because he asked what was 

used by the company t o  make t h e i r  accrual. And what they used 

t o  make the accrual was the pages tha t  we produced, which i s  

Pages 23 through 25. 

CHAIRMAN JACOBS: So i f  i t  was not used i n  order t o  

extrapolate the accrual, why would i t  have relevance t o  the 

1 i ne o f  questioning? 

MR. WILLIS: Well, Commissioner, I t h ink  tha t  once 

someone introduces an exh ib i t  and places a matter before you, 

we don ' t  know what a l l  he's going t o  ext ract  from t h i s  when he 

wr i tes h i s  b r i e f .  We're ce r ta in l y  e n t i t l e d  t o  take the 

document, explain the numbers tha t  are i n  it, and then t o  make 

whatever reference t o  tha t  i n  our b r i e f .  We have - -  Publ ic 

Counsel has an obl igat ion under the s t i pu la t i on  t o  support any 

matters re la ted t o  the Polk Power Stat ion under the c lear . 

wording o f  the s t ipu lat ion.  Now, he attempts t o  change the 

wording, add things t o  it, and get away from the p l a i n  meaning, 

which you can look a t  and I c i t e d  t o  you t h i s  morning. 

CHAIRMAN JACOBS: Thank you. 

COMMISSIONER JABER: But see, M r .  W i l l i s ,  i f  t h a t ' s  

the case, i f  t h a t ' s  the case, why not b r ing  i t  t o  OPC's 
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at tent ion before today so tha t  we wouldn't have t o  be 

discussing t h i  s today? 

MR. WILLIS: We did. 

COMMISSIONER JABER: M r .  Howe. 

MR. HOWE: Commissioner Jacobs, the company's 

pos i t ion through t h e i r  p r e f i l e d  testlmony and our own i s  

consistent i n  tha t  we both agree tha t  Paragraph 10 - -  and by 

the way, i t  i s  f u l l y  quoted i n  M r .  Larkin 's p r e f i l e d  d i r e c t  

testimony - -  
COMMISSIONER JABER: That's not my question. This 

exh ib i t  tha t  they ' re  attempting t o  put i n  r i g h t  now, were you 

or were you not aware t h a t  they were attempting t o  put it in 
f o r  the purpose o f  showing tha t  those expenses were re la ted t o  

the Pol k plant? 

MR. HOWE: NO. 

COMMISSIONER JABER: We1 1 - - 
MR. HOWE: Commissioners Jaber, l e t  me be clear.  

CHAIRMAN JACOBS: Excuse me, excuse me. 

MR. HOWE: What the company did, they sent me a 

l e t t e r .  And they said you - - they quoted one sentence out o f  

Paragraph 10, not the f u l l  paragraph, and they said, you Public 

Counsel a re  obl igated t o  support any in te res t  expense on tax 

deficiencies re la ted t o  Polk. 

own p r e f i l e d  testimony. 

It was inconsistent w i th  t h e i r  

I t ' s  inconsistent w i th  our posi t ion.  

The company apparently a t  t h i s  13th hour has decided 
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t o  re t rea t  from t h e i r  p r e f i l e d  testimony, from the pos i t ion  

they have taken up u n t i l  mid August o f  t h i s  year - -  keep i n  

mind, we're dealing w i th  1999 numbers - -  and say, w a i t  a 

minute. The s t i  pul a t ion requi res Pub1 i c Counsel t o  support any 

and a l l  i n te res t  expense related t o  a Polk tax deficiency. 

But, again, Commissioner Jaber, we were operating 

from t h e i r  p r e f i l e d  d i rec t ,  our p r e f i l e d  d i rec t .  And t h e i r  

p re f i l ed  d i r e c t  agreed w i th  us, and i t  says, "Through the 

language proposed by the company i n  the s t ipu la t ion ,  Tampa 

E lec t r i c  sought assurance from the par t ies  t o  the s t i pu la t i on  

tha t  the Polk tax l i f e  decision would be supported i f  the I R S  

agreed w i th  t h i s  speci f ic  t ax  pos i t ion."  

Commissioner Jaber, i f  t h i s  - - i f  Tampa E lec t r i c  

comes up w i th  i n te res t  on tax  def ic iencies re la ted t o  Polk and 

re la ted t o  t h e i r  dispute w i th  the I R S  over the tax l i f e  o f  t ha t  

unit ,  we are bound by the s t i pu la t i on  t o  support it. And I'm 
not t r y i n g  t o  re t rea t  from tha t  i n  any way. 

COMMISSIONER JABER: So would i t  be more productive 

i f  we took a few minutes t o  look a t  the document tha t  they ' re  

attempting t o  i d e n t i f y  today? 

MR. HOWE: No, 1 don ' t  t h ink  so, Commissioner Jaber. 

And the reason i s ,  I th ink  what y o u ' l l  f i n d  i s ,  the company i s  

changing i t s  theory o f  the case. Now, even though t h e i r  

witness i n  both d i r e c t  and rebuttal  has said only tax l i f e ,  

they want t o  claim any and a l l  i n te res t  expense f o r  any tax 
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def i c i  ency re1 ated t o  Pol k. 

COMMISSIONER JABER: Mr. Howe, l e t  me ask the 

question t h i s  way. I f  t h i s  exh ib i t  indicates t o  you t h a t  these 

expenses are re la ted t o  the Polk u n i t ,  do you agree tha t  you're 
bound by the s t i pu la t i on  and you would withdraw your opposition 

a t  least  as i t  re la tes t o  these expenses? 

MR. HOWE: No, ma'am. And f o r  tha t ,  I would re fe r  

you t o  our posi t ion and the company's pos i t ion  on Issue 4 i n  

the prehearing order. 

COMMISSIONER JABER: I ' v e  seen your pos i t ion on Issue 

4, M r .  Howe. 

MR. HOWE: Yes. 

CHAIRMAN JACOBS: As t o  the exh ib i t ,  we are  going t o  

a1 low you t o  admit the pages tha t  are - - the Bates stamp i s  23, 

24, 25, and deny the remaining pages. This arguably can r e l a t e  

t o  the l i n e  o f  questioning but can only be of fered a t  t h i s  

po int  now. And I think I would a i r  t o  say tha t  it has the 

greatest prospect o f  being of fered now t o  expand the case i n  

ch ief ,  but a1 so, i t  arguably could have been provided as 

complete discovery on the request t ha t  was given. 

t h ink  there's any i l l  w i l l  here because I t h ink  the company 

c l e a r l y  indicated i t s  i n ten t  and c l e a r l y  provided i t  t o  

counsel. But I would a i r  t o  the - -  i f  I a i r  it, I would a i r  on 
the side o f  saying i t  should have been o f f i c i a l l y  noticed and 

supplemented t o  the discovery response. And i t  absolutely has 

I don' t  
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a - -  i n  weighing the balance o f  admitt ing it, i t would weigh, 

i n  my mind, t o  expand the case, and so I deny the admission o f  

these pages . 
BY MR. WILLIS: 

Q M r .  E l i a s  referred you t o  Exhib i t  Number 7, excuse 

me, I believe i t  was Exhibi t  6 - -  
A Yes. 

Q - -  and referred you t o  the t h i r d  - -  four th  page i n  

tha t  exh ib i t  which l i s t s  cer ta in  issues. Do you see that? 

MR. HOWE: Excuse me, i s  t h i s  Exhib i t  6 t o  the 

deposition? 

MR. WILLIS: No, t h i s  i s  exh ib i t  - -  
CHAIRMAN JACOBS: 

MR. WILLIS: I t  i s  the l e t t e r  we forwarded t o  S t a f f  

on the 27th t h a t  Mr. E l i a s  asked about i n  h i s  cross 

exami nation. 

I t ' s  the cost/benefi t  analysis. 

THE WITNESS: Exhib i t  6 i n  the - -  
MR. WILLIS: I t ' s  Exh ib i t  6 - -  
CHAIRMAN JACOBS: I ' m  sorry, the l e t t e r  from 

Mr. Nei l .  

MR. HOWE: Oh, I'm sorry. 

MR. WILLIS: Hearing Exhib i t  6. 

MR. HOWE: Hearing Exh ib i t  6. Okay. 

BY MR. wILLrs: 

Q Have you i d e n t i f i e d  the amount o f  i n te res t  on tax  
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deficiencies re la ted t o  the Polk Power Stat ion i n  discovery i n  

t h i s  docket? 

A Yes, I have. There was an interrogatory tha t  we 

provided t o  S t a f f .  

l i k e ,  tha t  was provided tha t  also documented how much was 

re la ted t o  the Polk Power Stat ion. Give me a second. 

I can get the number fo r  you, i f  you would 

MR. WILLIS: Commissioner, I ' d  l i k e  t o  have a 

document marked f o r  i denti f i c a t i  on. 
MR. HOWE: Chairman Jacobs, I w i l l  object f o r  s i m i l a r  

reasons as before. As I said, t h i s  i s  apparently - -  i f  they 

want t o  ask i f  i t  relates t o  the tax l i f e  because t h a t ' s  what 

her d i r e c t  testimony i s  about, wel l  , so be it, but  my 

impression i s ,  the company i s  about t o  introduce in te res t  

expense on tax deficiencies not re la ted t o  the tax  l i f e  o f  the 

Polk u n i t  - -  

MR. WILLIS: Well - -  

MR. HOWE: - -  and as such, i s  outside the scope o f  

her d i r e c t  testimony. 

CHAIRMAN JACOBS: Le t ' s  take a moment, please. 

Ilr. W i l l i s ,  you had a response? 

MR. WILLIS: Yes. F i r s t  o f  a l l ,  M r .  Howe cont inual ly  

i s  continuing t o  t e s t i f y ,  r e a l l y ,  before you and t o  

zharacterize what our testimony i s  and t o  state tha t ,  f i r s t  o f  

311, none o f  t h i s  relates t o  the Polk tax  l i f e  o r  i t  ce r ta in l y  

relates t o  the Polk Power Stat ion. He i s  also t r y i n g  t o  say 
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that i f  i t  doesn't f i t  w i th  h i s  theory o f  the case, t ha t  it 

:an ' t be i ntroduced and t a l  ked about. 

What t h i s  exh ib i t  shows i s  that  back i n  August the 

25th o f  2000, the company submitted t o  - - i n  response t o  

Staff ' s  Request Numbers 15 and 16 a discussion wi th  respect t o  

the Polk Power Stat ion and i d e n t i f i e d  how much was calculated 

d i th  respect t o  the R and E expenses, which was exact ly what 

Yr. E l i a s  inquired about i n  h i s  cross. So I th ink  tha t  we're 

cer ta in ly  e n t i t l e d  t o  - -  I r e a l l y  want t o  i d e n t i f y  j u s t  those 

two - -  
CHAIRMAN JACOBS: Did we get the r i g h t ,  the 

correct - -  maybe I ' m  not reading care fu l l y  here, but what I'm 
seeing here are requests t o  Second Data Request Number 4, and I 

see a ser ies o f  questions, and most of those are t a l k i n g  about 

p a r t i  cul a r  tax def ic iencies . 
MR. WILLIS: What I wanted t o  re fe r  you t o  i s  t o  the 

response t o  Requests 15 and 16. 

CHAIRMAN JACOBS: Okay. I'm sorry. Now, go ahead. 

MR. WILLIS: I ' d  j u s t  l i k e  fo r  i t  t o  be i d e n t i f i e d  as 

an exh ib i t .  

MR. HOWE: Chairman Jacobs, i f  I might. What 

M r .  W i l l i s  has j u s t  provided you i s  discovery dated August 25th 

o f  2000. Tampa E lec t r i c  p r e f i l e d  t h e i r  d i rec t  testimony on 

May, I'm sorry, on Apr i l  30th, 2001. They f i l e d  t h e i r  rebuttal  

testimony on June 8th,  2001, almost a year l a t e r .  Apparently, 
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the company wants t o  introduce the i  r answers t o  d i  scovery 

contrary t o  t h e i r  witness s testimony. 

Chairman Jacobs, Commissioners, I would point out t o  

you, f o r  whatever reason, I have no idea what's going on here. 

I'm k ind o f  i n  the dark on a l l  o f  t h i s .  

Tampa E l e c t r i c  chose t o  take the pos i t ion through t h e i r  d i r e c t  

testimony tha t  matters r e l a t i n g  t o  the i n t e r e s t  expense on tax 

deficiencies r e l a t i n g  t o  the tax  l i f e  o f  the Polk u n i t  were 

covered by the s t ipu la t ion .  For some reason, the company now 

wants t o  expand tha t  t o  say, we d i d n ' t  r e a l l y  mean it. We're 

rea l  1 y t a l  k ing about any i n te res t  expense on any tax deficiency 

re la ted t o  any matter w i th  the Polk Power Station. 

For whatever reason, 

If they had something - -  keep i n  mind, these are the 

company's responses t o  discovery tha t  they had i n  August o f  

2000 tha t  had some e f f e c t  on the case, i t  would have been i n  

the testimony they f i l e d ,  what, nine months l a t e r ?  They are 

t r y i n g  t o  go back t o  a date before they f i l e d  t h e i r  d i rec t  

testimony and incorporate it as part o f  t h e i r  d i r e c t  case under 

the guise o f  red i  rec t  . 
MR. WILLIS: And tha t  - -  
MR. HOWE: This i s  the strangest procedure I ' v e  ever 

been i n .  

CHAIRMAN JACOBS: M r .  W i l l i s .  

MR. WILLIS: Commissioner, again, Mr. Howe i s  t r y i n g  

t o  characterize and argue and t e s t i f y  w i th  respect t o  our 
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t o  the p la in  meaning o f  Paragraphs 10 and 11 o f  the 

s t ipu lat ion.  This material t ha t  we have i d e n t i f i e d  and would 

' l i k e  t o  have included i n  the record d i r e c t l y  relates t o  those 

issues. That 's why we're here, i s  t o  discuss what i s  the 

appropriate in te rpre ta t ion  o f  the s t i pu la t i on  and the 

appropriate in te rpre ta t ion  o f  Paragraph 10. And Mr. Howe wants 

t o  incorporate h i s  version o f  t ha t  in te rpre ta t ion  and seek t o  

exclude any other evidence tha t  would support another pos i t ion.  

Again, there i s  information t h a t  we have provided t o  

the Of f ice o f  Pub1 i c  Counsel w i th  respect t o  tax def ic iency 

assessments tha t  re la ted t o  the Polk Power Stat ion which 

obl igated him not t o  protest  or  contest any o f  those amounts 

under the p l a i n  meaning and the i n t e n t  of the s t ipu la t ion .  

CHAIRMAN JACOBS: Just a moment. We' l l  go o f f  the 

record. 

( O f f  the record. 1 

CHAIRMAN JACOBS: As I am understanding it, your 

p ro f fe r  o f  t h i s  p o t e n t i a l l y  - -  more s p e c i f i c a l l y  goes t o  the 

responses t o  Numbers 15 and 16. 

MR. WILLIS: That 's correct. 

CHAIRMAN JACOBS: Okay. The r u l i n g  on t h i s  would 

essent ia l ly  mir ror  the r u l i n g  on the p r i o r  exh ib i t .  As 1 look 

a t  i t , i t  has - -  and i n  balancing the admission o f  t h i s ,  it has 

a very real prospect o f  going t o  matters tha t  would expand the 
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scope o f  the case, so w e ' l l  deny tha t  as t o  tha t  exh ib i t .  

MR. WILLIS: No further questions. 

CHAIRMAN JACOBS: Very w e l l  Exhibi ts.  For the 

company, we have Exhibi ts 1 and 8 f o r  the company. 

MR. WILLIS: That 's correct. 

CHAIRMAN JACOBS: Without objection, show Exhibi ts 

1 and 8 are admitted. 

(Exhibi ts 1 and 8 admitted i n t o  the record. ) 

CHAIRMAN JACOBS : OPC . 
MR. HOWE: And we would move the admission o f  

Exhibi ts 2 through 7. 

CHAIRMAN JACOBS: Without objection, show Exhibi ts 

2 through 7 are admitted. 

(Exhibi ts 2 through 7 admitted i n t o  the 

CHAIRMAN JACOBS: Thank you, Ms. Bacon. 

(Witness temporarily excused. ) 

(Transcript continues i n sequence in Vo 
- - - - -  
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