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November 16,2001 

VIA HAND DELIVERY 

Blanca S. Bayo, Director 

Division ofRecords and Reporting 

Betty Easley Conference Center 

4075 Esplanade Way 

Tallahassee, Florida 32399-0870 


Re: Docket No.: 01l077-TL 

Dear Ms. Bayo: 

On behalf of Access Integrated Networks, Inc. (ACCESS), enclosed for filin.g and 
distribution are the original and 15 copies of the following: 

.. Access Irltegrated Networks, Inc. 's Petition to Intervene. 

Please acknowledge receipt of the above on the eXtra copy of each and return the 
stamped copies to me. Thank you for your assistance_ 

Sincerdy, 

~t)11~' 
Joseph A. McGlothlin 
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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

Investigation into allegations of 
anti-competitive behaviors and 
practices of BellSouth 
Telecommunications, Inc. 

/ 

Docket No. 0 1 1077-TL 

Filed: November 16,2001 

ACCESS INTEGRATED NETWORKS, INC.’S PETITION TO INTERVENE 

Pursuant to Rule 25-22.039, Florida Administrative Code, ACCESS Integrated Networks, 

Inc. (“ACCESS”), through its undersigned counsel, submits its Petition to Intervene and states: 

1. The name and address of the Petitioner is: 

ACCESS Integrated Network, Inc. 
4885 Riverside Drive, Suite 101 
Macon, Georgia 3 12 10 

2. Copies of all pleadings, notices, and orders in this Docket should be provided to: 

Joseph A. McGlothlh 
McWhirter, Reeves, McGlothlin, Davidson, 
Decker, Kaufhan, Arnold & Steen, P.A. 
117 S. Gadsden Street 
Tallahassee, Florida 32301 

Rodney Page 
Access Integrated Networks, Inc. 
4885 Riverside Drive, Suite 101 
Macon, Georgia 3 12 10 

3. Statement of affected interests: ACCESS is a competitive provider of 

telecommunications services in Florida. ACCESS holds a certificate that authorizes it to provide 

competitive local exchange service. As a Florida ALEC, ACCESS has a substantial interest in 

ensuring that anticompetitive practices in the Florida telecommunications market are eliminated. 

As an ALEC that uses unbundled network elements to provide service, ACCESS must rely an 



BellSouth to ensure proper access to the components of its network platform. When BellSouth fails 

in its duties under state and federal law, ACCESS cannot provide an equivalent level of service to 

its customers. In addition, if BellSouth fails to interact appropriately with ACCESS customers, 

BellSouth’s actions-- or inaction- can cause ACCESS’ customers to lose confidence in ACCESS. 

Anti-competitive behavior on the part of BellSouth would greatly impair ACCESS’ ability to 

provide a competitive product to consumers. Thus, any determination as to the extent to which such 

behavior exists and, the remedies that should be afforded will af5ect ACCESS’ substantial interests 

in having a fair, competitive framework. 

4. Issues of disputed facts: The issues of fact that likely will be disputed involve 

whether and to what extent BellSouth engages in anticompetitive behavior in the marketplace. 

ACCESS asserts that, in its course of dealing with BellSouth, it has encountered numerous instances 

of anticompetitive behavior by BellSouth and its agents. ACCESS asserts that BellSouth has 

engaged in activities that have affected negativeiy the relaticaship between ACCESS and customers 

who leave BellSouth to accept ACCESS senice. In Docket 960786A-TL, the second BellSouth 

271 case, ACCESS sought to present testimony relating to such experiences with BellSauth; 

however, much of the testimony relating to specific examples of misconduct was ruled to be outside 

the scope of that proceeding.’ ACCESS intends to present such evidence in this docket. 

5 .  ACCESS asserts that indications in other jurisdictions that BellSouth is competing 

unfairly there reinforce the CoIllfnission’s decision to investigate BellSouth’s behavior in Florida 

now. The Louisiana Public Service Commission recently placed restrictions on BellSouth’s 

‘See Order No. PSC-O1-183O-PCO-TL, Page 7. 
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Winback activities. In Tennessee, evidence that BellSouth was violating its own tariffs to compete 

unfairly led ACCESS to file a complaint against BellSouth (Exhibit A). BellSouth’s activities in 

these other states are indicative of an widespread policy to discriminate against ALECs on a 

continual basis in all of the company’s regional operating areas. To create and maintain a fair 

playing field for the ultimate benefit of consumers, the Commission should investigate BellSouth’s 

business practices and implement remedies against anticompetitive activities that its investigation 

brings to light. 

6. Ultimate facts alleged: Rather than approaching its obligations from the standpoint 

of a mutually beneficial business relationship, BellSouth habitually attempts to thwart competition 

by undermining ACCESS’ customer relationships and through other anticompetitive behavior. 

7. Granting ACCESS leave to intervene in this docket will provide the Commission 

with greater insight into the problems encountered by ALECs in the marketplace, as well as provide 

ACCESS the opportunity to seek redress for BellSouth’s failure to meet its obligations under state 

and federal law. 
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WHEREFORE, ACCESS Integrated Networks, Inc. requests the Commission to enter an 

Order aurhorizhg it to intervene as a party in this case. 

McWhirter, Reeves, McGlothlin, Decker, 
Kaufman, Arnold & Steen, P.A. 
117 South Gadsden Street 
Tallahassee, Florida 32301 
Telephone: (850) 222-2525 
FEN: (850) 222-5606 

D.Mark Baxter 
Stone & Baxter, LLP 
577 Mulberry Street, Suite 11 11 
Macon, Georgia 31201-8256 
(478) 750-9898 Telephone 
(478) 750-9899 TeIefax 

ATTORNEYS FOR ACCESS INTEGRATED NETWORKS, INC. 

4 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a tme and correct copy of the foregoing ACCESS Integrated 
Networks, Inc.'s Petition to Intervene has been furnished by (*) hand delivery or by U. S. Mail on 
this 16th day of November, 2001, to the following: 

(*) Beth Keating 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399 

Nancy 13. White 

BellSouth Telecommunications, Znc. 
150 South Monroe Street, Suite 400 
Miami, Florida 32301 

c/o Nancy sims 

Catherine F. Boone 
Covad Communications Company 
10 Glenlake Parkway, Suite 650 
Atlanta, GA 30328-3495 

Michael A. Gross 
Florida Cable Telecommunications Assoc., 
Inc . 
246 E. 6thAvenue, Suite 100 
Tallahassee, Florida 32303 

Lon Reese 
NewSouth Communications Corp. 
Two North Main Street 
Greenville, SC 2960 1-27 19 

Peter DunbarKaren Camechis 
Pennington Law Firm 
Post Office Box 10095 
Tallahassee, Florida 32301 

Jim P. Lamoureaux 
AT&T 
1200 Peachtree Street, NE, Suite 8 100 
Atlanta, GA 30309 
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MOTION TO OPEN SHOW CALM3 PROcEEDlpiG 
___ 

Acccr;s Integrated Network Inc. ('AX"') asks that h e  Tennessee Rtguhuo~y Authmity 

(TRA''} opta a show cause proceeding to investigate whether BellSouth Tekcc"icntims, 

Inc. (bbBellSoutb") has engaged in a pattGtn of anticompetitive and discrimimatory condua by 

matkcting service under t a m  Md conditions which am inconsistent with the carrier's tariffs. 

As set forth in A3"s complaint, a BallSouth marketmag agent recently o f f d  a 

Knoxville customer three months of frat telephone Bcrvict if the customer would sign up for 

BellSouth's Key Customer p p m .  In mponse, BellSouth nchowledged that the offa of h 

service is  not auth~rizsd by BtlIst~~h'~ tariffs. The d e r  implied that the offer was made in 

error and not authorized by BtllSouth. Following tht f i h g  of AI"s complaint, XO Tmcsset, 

inc. (+%"I filed a complaint inv~Sving a nwiy  identical offer. This time, the iItegaI offer was 

made by a BellSouth 8Saior " I t  wrccutivt to 8 c~tomer  in SWby county. Finally, ATN has 

rtcentiy IcPIlltd of a third incident in Southavtn, Mississippi, mar Memphis. (A copy is 

attached) Although the "M dots not have juxisdictiw over the marketing of mice in 

Mississippi, the offer indicates that this illegal xnnrkcting s c b  ir being carried out nor only in 

Temcssct but in other stater in the BellSouth rtgiion. 

As marc fully d k " d  blow, this mounting cvidcrrce of wmnBdoing quiw the 

author it^ tb cany aut its legal duty to cnfmet state law by opening a show c a w  investigation. 

Exhibit A 



alleging that IBeUsouth had offered a Tennessee customer t b  months of free senrice iF the 

c w m e t  would a g m  to sign a Iwg-krm contract for enice undn the ]Key Customer program. 

Such an offer, which is not authorized by any tariff, violates both state law’ and the rules of the 

TRA prohibiting anti-competitivc conduci2 

In response to the complaint, BellSouth admictcd that the offer of fr#; setvice was made 

by BERRYDirect, a BellSouth. marketing agent, and that the offer was inconsistent with 

BellSouth’s approved tariffs. Although BellSouth did nut mspcmd directly tb A“ allegation 

hat this offer constitutes B p*/tie violation of’statc law and the IRA’S mk, the company 

implicitly achowldpd that the d k  was illegal by statmg that the of&r ‘Sg comro~y to both the 

terms of the ;rpplieable rarift and BsUSoulh policy and paice.” The company further stated 

that it had susptndd all mdccting in Tennessee by BERRYDircct and ins- 33ERRWit 

to wirhdmw my “sdas Propobals” which include offers of ffee sewice. Answer, at 7. Tho 

Answer does nat, howem, explain how BellSouth intmds to haadle ctstomm who have 

already accepted the illegal offers. 

On O a o k  9, 2001, XO TCMGSS#, Inc, (‘XU’) filed a similar complaint miinst 

753992 VI 
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contract under tbc Kcy Customer pgram-  See, D o c k  No. 0140868. The offer was signed by 

a BellSouth senior account GXCCU~~VC. BtUSouth has not yet fled a res- to XO’s complaint. 

Based on BellSouth’s Answer to AXN’s complaint and the evidcncc submitrtd by XO of a 

similar offer, the Authority now has ampk basis to opcn a show came p”& pursuant to 

T.C.A. 5 65-2-106, far the purpose of conducting a complete investigath of this mtter and to 

dtterminc what, if any, ~anct ian~ strould be imposed against BelEkdi.  

BellSouth has tacitly admitted the offer of free stmkc was an illegal act, and it i8  highJy 

unlkly  hat the offer was an accidental or isolated incidenl. BellSourh has explained that 

BERRYDircct d t s  6 d c t  to pcltGntid c u s t ”  thmugh “outbound teltmPrktting.” Letter 

to David Waddtll, at 2. -fare, the sales agent was p r ” b l y  using a marketing scr@c 

which had bear written and approved by S c l l S o ~ k  Other sal ts  agtnts have p“ab1y llded 

the same mipt containing the 6 8 m ~  offer, Furthermore, unless BillSouth intended 10 cheat its 

customers of the promid free service, BellSouth must have made adjust”& to its centralized 

billing systems so as not ro charge the customer for thr# months of scr~icc.~ finally, the nearly 

identical offef described in the XO complaint and a thrrd, si“ offb mcntly made by 

B m Y D m c t  to a customer in Sonthhaven, ~issi~sippi,‘ indicate hat this i1kga.I marWng 

program 1s bcing h p ~ ~ ~  not only in T c n n c s ~  but in states throughout the m@m. 

The Authority bas not m d y  the dimetion bpt M Bffirmative legal duty to enforce the 

laws under its  juxidiction. T.C.A. 8 65-1-233 p v i d ~ ~ :  
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Emforrrtnent - htk of authority . - It is the duty of the 
Tmncssce regulatory authority to mure hot the ~OV~S~OI IS  of 
Acts 1995, ch.305 and all laws of this state ovur which they haw 
jurisdiction are enforced Md abeycd, that violations thereof am 
promptly prosteuted, and all penalties due the state arc colkctEd. 

The Authority has not htsiuited to open show caw! p " g s  and to impost sanctions 

for such matters ns violations of the "Da Not Call" smte  (T.CA. 5 65-4-401), the "slamming" 

financial rcports. If the Authority is to continue initiating invcstigatims regatding those mnttcrs, 

the Agency mwt be wilfing to ?.&e m y  strong measuxts to invtstigak what appcar to be far 

mort serious violatiom of tire law. . 

Based upon how he TRA staff typically handles and "cramming" 

q u i r e  the company to cum o m ,  mons other things, the Iollowing infomuition: 

1. The nanm of all Tmessct custom who have bem r#cntly " a c t e d  by 

BellSwth or its sgait~ c o e ~ h g  the Key Customer program. 

to sell the Key Customer pragram 

3, CompIete copies of all written affm, including fax cover sheets and e-maik, 

made under the p", 

program. 

individuals invaivcd, the duration of the program, and copies of all inranral documents 

beseribing the propa"- 



6. An explanation o€ how BdISouth adjusted its billing s y s t e m  to provide tbc 

pramid  months of free ScTyiCc. 

7. An explanation o€ how BdlSouth proposes to treat CUSM who sltccptcd rhc 
1 

illcpl offers. 

Thc answers to thwt questions may well iced to othtr information ~ W S L ~ .  

"CLUSI ON 

This matter is far broader than CI diwute between BdSouth and a competing catrier. It 

involves ahgations that, if p v c n  m, may ham the viability of coqxtitian in the Ioca~ 

telephone market. For tbesc reasas, it is not appropriate for the agency to mat this matter 8s 

simply anothcr Carrier-to-cmhr cotnplaint. Nm is it appmpriate far the agency to wrptct AiN -- 
or any CLEC - to bear the en& cost of conductiG an investigation of what appears to be a 

widespad, diegal marlPeting program. Just as a violatiem of federal and state m i t ~ s t  laws 

rhrenms not only competitors but ~mumers, this ilicgal marketing scheme cwld irrtvocably 

h u t  ratepayers by depriving them of compctitive choices. It is thc Authority's duty, AIN 

ttspcctfully submits, to protect Tennessee coflsumtfs by strict enfrxcemxlt of the "s d c s  

and stahlms, The Authority now ha6 btfm it a vimal admission by BclfSouth of one instance of 

illegal, mucompetitive activity as wall as evidcncc that such activity seems to be part of a larger 

pattern and practice. The Aulharity's duty is clear. 
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For thcsc reasons, AzxlI m o m  thc TRA to open a show cause dockt for the purpose of 

investigating the naturc and txttnt of BellSouth’s ilk@ offun of mC teleph~m service as st.t 

forth in A” mmplaint. 

RcSpMfilUy submittcxf, 

BQULT, CTJMMINGS, CONNERS 8: BERRY, PLC 

P.O. Box 198062 
Nashville, Tenneaste 37219 
(615) 252-2363 



Guy Hicks, Bsq. 
3cUSouth Teltcommunicatiws, Inc. 
333 ColMKrCe St., Sujk 2101 
Nashville, TN 37201-3300 



FAX COVER SHEET 
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