MCWHIRTER REEVES

ATTORNEYS AT LAW
TAMPA OFFICE: PLEASE REPLY TO:
400 NORTH TAMPA STREET, SUITE 2450
TAMPA, FLORIDA 33602
P. 0O, B0x 3350 Tampa, FL 33601-3350 TALLAHASSEE
(813) 224-0866 (813) 221-1854 FAX

April 26, 2002

VIA HAND DELIVERY

Blanca S. Bayo, Director

Division of Records and Reporting
Betty Easley Conference Center
4075 Esplanade Way

Tallahassee, Florida 32399-0870

Re: Docket No.: 990649B-TP

Dear Ms. Bayo:

TALLAHASSEE OFFICE:
117 SOUTH GADSDEN

TALLAHASSEE, FLORIDA 32301

%850 222-2525
(850) 222-5606 FAX

On behalf of Z-Tel Communications, Inc., I am enclosing the original and 15 copies of Z-Tel
Communications, Inc.’s Motion to Strike and in the Alternative Response to Verizon Florida, Inc.’s

Request for Reconsideration of Commission Order No. PSC-02-0510-PCO-TP.

Please acknowledge receipt and filing of the above by stamping the duplicate copy of this letter
and pleading by returning the same. Thank you for your assistance in this matter.

Thank you for your assistance in this matter.

Yours truly,

Joseph A. McGlothlin
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into
pricing of unbundled
elements (Sprint/Verizon track)

Docket No.: 990649B-TP
Filed: April 26, 2002

Z-TEL COMMUNICATIONS, INC.’S
MOTION TO STRIKE OR IN THE ALTERNATIVE, RESPONSE TO
VERIZON FLORIDA, INC.’S REQUEST FOR RECONSIDERATION
OF COMMISSION ORDER NO. PSC-02-0510-PCO-TP

Pursuant to Rule 25-22.0376, Florida Administrative Code, Z-Tel Communications, Inc.
(“Z-Tel”) files its Response to Verizon Florida, Inc.’s (“Verizon”) Request for Reconsideration
of Commission Order No. PSC-02-0510-PCO-TP. Z-Tel asserts that this Commission should
deny Verizon’s motion.

MOTION TO STRIKE

1. On April 12, 2002, the Commission issued Order No. PSC-02-0510-PCO-TP. On
April 23, 2002, Verizon filed its Request for Reconsideration of Commission Order No. PSC-02-
0510-PCO-TP. Rule 25-22.0376, Florida Administrative Code, requires that a party request
reconsideration within 10 days of the issuance of a non-final order.! However, Verizon filed its
Request on April 23, 2002, 11 days after the issuance of the disputed order, and one day past the
deadline set by the rule. According to Rule 25-22.0376(3), Florida Administrative Code, failure
to file a timely motion for reconsideration constitutes a waiver of the right to do so. Therefore,
the Commission should strike Verizon’s request as untimely filed.

ALTERNATIVE RESPONSE

2. If the Commission does not strike the Motion for Reconsideration in the
alternative Z-Tel submits the Motion should be denied for the following reason. Verizon requests
that the Commission reconsider that portion of the order which denies Verizon’s Motion to

Compel Z-Tel to respond fully to Interrogatory No. 1 of Verizon’s First Set of Interrogatories.

Verizon incorrectly states that its request is filed pursuant to Rule 25-22.060, Florida Administrative Code.
However, this rule addresses the proper procedure for requesting reconsideration of a final order.



The standard for reconsideration of a Commission order is well known: whether the motion
identifies a point of fact or law which was overlooked or which the Commission failed to
consider when rendering its order. Diamond Cab Co. of Miami v. King, 146 So. 2d 889 (Fla.
1962); Stewart Bonded Warehouse, Inc. v. Beavis, 294 So. 2d 315 (Fla. 1974); Pingree v.
Quaintance, 394 So. 2d 161 (Fla. 1st DCA 1981). It is not appropriate to reargue matters that
have already been considered. Sherwood v. State, 111 So. 2d 96 (Fla. 3d DCA 1959); citing
State ex. rel. Jaytex Realty Co. v. Green, 105 So. 2d 817 (1st DCA 1958).

3. A review of the Motion for Reconsideration reveals that Verizon has failed to
meet the applicable standard. In its motion, Verizon repeats the same arguments that were
unsuccessful in the Motion to Compel. For instance, in the Motion for Reconsideration Verizon
argues that cost of capital data of other ALECs has been produced in discovery voluntarily in
UNE proceedings in other states. This is mere repetition that shows no mistake of fact or law.
Further, Verizon does not yet realize that whether information has been voluntarily produced in
other jurisdictions by other parties does not assist Verizon in demonstrating that the specific
information is relevant at issue or would likely lead to the discovery of admissible information in
this case.”

4. In its Motion for Reconsideration, Verizon makes the point that Z-Tel recently
performed an internal calculation or estimate of its costs of capital. Again, this argument was
tried, unsuccessfully, in the Motion to Compel. The effort was unsuccessful because Z-Tel has
never disputed the fact of an existing calculation; but the fact that information exists does not,
without a showing of probative value, automatically render it discoverable.

5. In its Motion for Reconsideration, Verizon again claims that Z-Tel’s size, scale
operation, and access to capital markets have no bearing on the issue of relevancy. The
statement is wrong. Size, scale of operations, and access to capital markets all influence a

company’s costs of capital. If this were not true, Verizon’s expert witness would not have gone

? Verizon also improperly includes an argument relating to “price signals” that did not appear in either its Motion to
Compel or its Response to Z-Tel’s Motion for Protective Order.



to lengths to devise a “list of comparable companies” for his analysis. In an effort to distract
attention away from testimony addressing Verzion’s costs of capital, Verizon attempts to argue
that the case is somehow about Z-Tel’s cost of capital. The Prehearing Officer correctly ruled
that the issue is instead Verizon’s costs of capital. Verizon unsuccessfully attempts to érgue that
the Prehearing Officer somehow failed to meet a standard. However, at page 4 the Prehearing

Officer stated:

Z-Tel correctly points out that the issue in this proceeding is the forward looking
cost of capital for Verizon. Any CLECS’ cost of capital information is irrelevant
to establishing the appropriate cost of capital for Verizon, nor is the information
reasonably calculated to lead to discovery of admissible evidence. See Fla. R.
Civ. P. 1.280(a).

Instead, Verizon has shown no mistake of fact or mistake of law that warrants overturning the
decision of the Prehearing Officer.

Accordingly, Verizon’s Motion for Reconsideration should be denied.

WHEREFORE Z-Tel Communications, Inc. respectfully requests that the Commission
deny Verizon’s Request for Reconsideration of Commission Order No. PSC-02-0510-PCO-TP.

P
J éeph 2 McGlothlin

McWhirter, Reeves, McGlothlin, Davidson,
Decker, Kaufman, Arnold & Steen, P.A.
117 South Gadsden Street

Tallahassee, Florida 32301

(850) 222-2525 Phone

(850) 222-5606 Fax
jmcglothlin@mac-law.com

Attorneys for Z-Tel Communications, Inc.



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Z-Tel Communication’s Inc.’s Motion to
Strike or in the Alternative Response to Verizon Florida, Inc.’s Request for Reconsideration of
Commission Order No. PSC-02-0510-PCo-TP has on this 26® day of April, 2002 been served (*)

Hand Delivery, Email and U.S. Mail to the following:

(*)Jason K. Fudge

Florida Public Service Commission
Gerald L. Gunter Building

2540 Shumard Oak Blvd
Tallahassee, FL 32399-0850
jfudge@psc.state.fl.us

tbrown@psc.state.fl.us

Claudia Davant

AT&T

101 N. Monroe Street, Suite 700
Tallahassee, FL. 32301
cdavant@att.com

Virginia Tate

1200 Peachtree Street, Suite 8068
Atlanta, GA 30309
vctate@att.com

John P. Fons

Jeffrey Whalen

Ausley & McMullen
227 S. Calhoun Street
Tallahssee, FL 32301
jfons@ausley.com

Nancy B. White

c/o Nancy H. Sims

BellSouth Telecommunications, Inc.
150 S. Monroe Street

Tallahassee, FL 32301

William Weber

Covad Communications Company
1230 Peachtree Street, NE, 15th Floor
Atlanta, Georgia 30309

wweber@covad.com

Michael A. Gross

VP Reg. Affairs & Reg. Counsel
Florida Cable Telecomm. Assoc.
246 E. 6™ Avenue

Tallahassee, FL 32303
mgross@fcta.com

Matthew Feil

Florida Digital Network, Inc.

390 N. Orange Avenue, Suite 2000
Orlando, FL 32801
mfeil@floridadigital net

Richard D. Melson

Gabriel E. Nieto

Hopping Green Sams & Smith, PA
Post Office 6526

123 S. Calhoun Street
Tallahassee, FL 32314
rickm@hgss.com

Nanette Edwards

ITC"DeltaCom Communications, Inc.
4092 S. Memorial Parkway
Huntsville, AL 25802
nedwards@itcdeltacom.com

Donna Canzano McNulty
325 John Knox Road

The Atrium Bldg., Suite 105
Tallahassee, FL 32303
donna. menulty@wcom.com



Susan Masterton

Sprint Communications

1313 Blair Stone Road
Tallahassee, FL. 32316-2214
Susan. masterton@mail . sprint.com

Charles Pellegrini

Patrick Wiggins

Katz, Kutter Law Firm

106 East College Avenue, 12 Floor
Tallahassee, FL 32301
cjpellegrini@katzlaw.com
pkwiggins@katzlaw.com

Jonathan Canis

Michael Hazzard

Kelley Drye and Warren, LLP
1200 19™ St, N.W., Fifth Floor
Washington, DC 20036
mhazzard@kelleydrye.com
jacanis@kelleydrye.com

Floyd Self

Messer Caparello & Self

P.O. Drawer 1876

215 S. Monroe Street, Suite 701
Tallahassee, FL. 32302-1876
fself@lawfla.com

Don Sussman

Three Dulles Tech Center
13650 Dulles Technology Drive
Herndon, VA 20171-4602
dsussman(@nas-corp.com

Marc Dunbar

Karen M. Camechis

Pennington Moore Wilkinson & Dunbar, PA
215 S. Monroe Street, 2 Floor
Tallahassee, FL 32301
Karen@penningtonlawfirm.com

Rodney L. Joyce

Shook Hardy & Bacon, LLP
600 14™ Street, N.-W., Suite 800
Washington, DC 20005-2004
rjoyce@shb.com

Charles J. Rehwinkel

1313 Blair Stone Road

Tallahassee, FL 32301
charles.j.rehwinkel@mail sprint.com

Ann Shefler

Supra Telcom

1311 Executive Center Drive
Koger Center, Ellis Bldg, Suite 200
Tallahassee, FL 32301.5027
ashefler@supra.com

Harisha J. Bastiampillai

Michael Sloan

Swidler Berlin Shereff Friedman, LLP
3000 K Street, N.-W_, Suite 300
Washington, D.C. 20007-5116
mcsloan@swidlaw.com

Kimberly Caswell

Verizon Select Services, Inc.
P.0O. Box 110, FLTC0007
Tampa, FL 33601-0110
kimberly.caswell@verizon.com

George S. Ford

Z-Tel Communications, Inc.
601 South Harbour Island Bivd
Tampa, FL 33602
gford@z-tel.com

John Spilman
675 Peter Jefferson Parkway, Suite 310
Charlottesville, VA 22911

johnspilman@broadslate.net

P
Iéseph%A. McGlothlin



