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HENRY C. KEVANE, ESQ. (SBN 125757) 
JOSHUA M. FRIED, ESQ. (SBN 181541) 
PACHULSKI, STANG, ZIEHL, YOUNG & JONES P.C. 
Three Embarcadero Center, Suite I020 
San Francisco, CA 941 11 -5994 
Telephone: (41 5) 263-7000 
Facsimile: (41 5 )  263-701 0 

Attorneys for Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

In re: 

YIPES COMMUNICATIONS, INC., et al.,’ 

Debtors. 

Federal Tax I.D. No.: 77-0434300 

Chapter 11 

Jointly Administered Under: 

Case No. 02-30750 DM 

MOTION TO (1) SELL SUBSTANTIALLY 
ALL ASSETS OF THE DEBTORS FRF,E 
AND CLEAR OF LIENS, CLAIMS, AND 
INTERESTS, AND (2) ASSUME AND 
ASSIGN OR, ALTERNATIVELY, REJECT 
CERTAIN EXECUTORY CONTRACTS 
AND LEASES 

[DECLARATIONS OF HENRY C. 
KEVANE, KURT E. JOHNSON, EFUC 
CARLSON AND PROMOD HAQUE 
FILED CONCURFWNTLY] 

B.L.R. 6004-1 Disclosure: 

See next a e for lienho 
affected f fh y is Motion 

Hearing: 
Date: June 10, 2002 
Time: 9:30 a.m. 

lders 

Place: United States Bankruptcy Court Fa 
235 Pine Street, 22nd Floor f--- 

JT Ir, San Francisco, CA 
Honorable Dennis Montali L i  

1 The debtors are the following entities: Yipes Communications, Inc, a California corporation (“Yipes”), Yipes Web Services, 
Inc., a Califomia coiporation (“Web Services”), Yipes Coininunications Group, Inc., a Delaware corporation (“Yipes Group”), 
Yipes Properties, Inc., a California corporation (“Yipes Properties”), Yipes Transmission, Inc., a Califomia corporation (“Yipes 
Transmission”), and Yipes Transinission Virginia, Inc., a Virginia corporation (“Yipes Virginia”). 
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Conidisco, Inc. 
Key Equipment Finance 

B.L.R. 6004-1 Disclosure: Sale Free and Clear of Lienholders’ Liens 

Extreme Networks Credit Corp 
Leasetec Corporation Technology Credit Cop.  

Finova Capital Corporation 

The parties listed below are referenced in the Motion as possible “Lienholders” whos 
property rights are (or may be) affected by the sale of the Acquired Assets to the Purchaser 
pursuant to the Motion. Identification of a party listed below as a Lienholder does na 
zonstitute an adnlission that such party holds or may assert a security interest in an: 
Debtor’s property and is without prejudice to any Debtor’s right to avoid or contest th 
nature, validity or extent of any interests purportedly held by any of the Lienholders. 

8 I 1 1 Olh Avenue 

City of Longmont 

Equipment 

ACSI Network Technologies, Apollo Communication 
InC , International Group 
Clear Blue ColloHouse 11, LLC - Layer 

One. hc.  

CyrusOne 
Exodus Communications, h c .  
InterNAP Network Services Com. 

Co-Location Providers/Landlords/Storage &Warehouse Providers 

e.spire Communications, Inc. 
Genuity Telecom 
Level 3 Communications. Inc. 

PAIX Teleconmunications 
Switch &Data Facilities Company 
LLC 

Con Edison Communications I LLC 
CoIo4Dallas 

Platt River Power Authority RACO 

Manrock LLC c/o Brickman 
Associates 

Equinix, hic. 
3CG Choice.com 
Meridian Telesis 

WRC Properties, hc .  

N Y  Logistics 
Shurgard Storage 
U-Stor Mor 

CEP - Sansome Investors 
LLC/SRM Associates 

Plantation Self Storage Public Storage 
Storage USA Texan Storage 

EOP Operating Limited 
Partnership 

Landlords 
Equitable Life Assurance 
Society of the U.S. c/o Fox 
Realty 

Storage & Warehouse Providers 
I Nationwide Distribution - . .  Diversified Technologies I Madison Self Storage 
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California Board of Equalization 
City & County of San Francisco 
City of Aurora 

Local Municipalities & 
Taxine Authorities 

- 

California Franchise Tax Board 
City of Alpharetta 
City of Bothell 

City & County of Denver 
City of Atlanta 
City of Cambridge 

City of Chicago 
Citv of Everett 

City of Coral Gables 
Citv of Florida City 

City of Englewood 
City of Fort Collins 

City of Houston, TX 
City of Longmont 
City of Miramar 
City of Oakland 
City of Phdadelphia 
City of Redmond 
City of Rolling Meadows 
City of Santa Clara 
City of Tukwila 

City of Issaquah City of Kirkland 
City of Loveland City of Miami 
City of North Lauderdale City of North Miami Beach 
City of Palo AIto City of Pembroke Pines 
City of Plantation - *  City of Pompano Beach 
City of Renton City of Riverside 
City of Roswell. City of San Diego 
City of Seattle City of Tacoma 
City of Wilton Manors Colorado Department of 

Revenue 
CoIorado Secretary of State 

Connecticut Secretary of the State 

Denver County Assessor 

Coimnissioners of Montgomery 
Countv 

~ 

D.C. Treasurer Office of Tax and 
Revenue 
Florida Department of Revenue 

Delaware Secretary of State 

Florida Department of State 

Comptroller of Maryland 

Fulton County Tax Coinmissioner 
Illinois Department of Revenue 

Massachusetts Department of 
Revenue 

Georgia Department of Revenue 
Los AngeIes County Tax 
Collector 
Miami Dade County Tax 
Collector 

New York Department of State 
State of Connecticut - Department 
of Revenue Services 

Georgia Secretarv of State 

New York State Sales Tax 
Texas Department of Revenue 

Maryland State Department of 
Assessments & Taxation 
New Jersey Division of 
Taxation 
PA Department of Revenue 
Treasurer of Virginia 

Treasurer, State of Maine Treasurer, Townshp of Lower Virginia Department of 
Taxation 

Washington State Department of 
Revenue 
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The above-captioned debtors (hereinafter referred to as the “Debtors”) hereby move this 

Court for an order pursuant to sections 105, 326,363, 365, 554, 1121 and 1146 of Title 11  of the 

United States Code (the “Bankruptcy Code”) and Rules 2002,4001, 6004, 6006, 6007 and 901 9 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) approving the sale (the 

“Proposed Sale” or “Safe”) of substantially all of the Debtors’ assets, as inore fully set forth 

below. For ease of reference, the following defined terms shall apply to this Motion: 

0 

0 

0 

0 

0 

0 

0 

0 

0 

a 

0 

/// 

“Investor” means a holder of preferred stock in Yipes Group; 

“Noteholder” means a holder of a note under the Note Purchase 
Ag reeme n t ; 

“Note Purchase Agreement” means the Amended and Restated 
Convertible Note Purchase Agreement dated as of March 5, 2002, among 
Yipes Group and the Noteholders; 

“DIP Lender” means a lender under the DIP Loan; 

“DIP Loan” means the Debtor-in-Possession Term Credit and Security 
Agreement dated as of April I O ,  2002, as amended; 

“Purchasers” mean PHX Communications, Inc. (“PHX”) and PHX 
Ho Id i ng s , I n c . (‘I H o I d i ng s” ) ; 

“Purchase Agreement” means the Asset Purchase Agreement dated as 
of May 21,2002, as it may be amended from time to time, by and between 
the Debtors and the Purchasers in substantially the form attached as 
Exhibit A to this Motion; 

“Acquired Assets” means those assets (including assigned contracts and 
leases) of the Debtors that are acquired by the Purchasers under the 
Purchase Agreement; 

“Nonvest Parties” mean those DIP Lenders that have formed or will own 
the Purchasers; 

“Lead Bidder” means Purchasers; 

“Buyer” means either the Lead Bidder or another prevailing bidder at the 
auction; and 

“Sellers” means the Debtors. 

MOTION TO SELL SUBSTANTiALLY ALL 
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The Debtors request that the Court approve and authorize (i) the Sale of the Acquired 

Assets (which are substantially all of the Debtors’ assets) to the Purchasers free and clear of all 

identified liens, claims and interests, except as specifically provided herein and the Purchase 

Agreement, with such liens, claims, and interests to attach to the proceeds of the Sale (the “Sale 

Proceeds”) with the same validity (or invalidity) and priority as existed prior to the Sale, (ii) the 

assumption by the pertinent Debtor and the assignment to the Purchasers or, altematively, the 

rejection, of certain executory contracts and unexpired leases listed on Exhibit B attached hereto 

(the “Assigned Contracts”), and (iii) certain related relief (e.g., (x) the appointment of a 

responsible officer in the estates of the regulated debtors, Yipes Transmission and Yipes Virginia, 

(y) the modification of the automatic stay with respect to the exercise of the Purchasers’ proposed 

security interest in the stock and assets of the foregoing regulated debtors, and (z) the right of the 

Purchasers to request abandonment of an asset of the foregoing regulated debtors). 

This Motion is based upon the following nieinorandurn of points and authorities and the 

Declarations of Henry C. Kevane (the “Kevane Declaration”), Kurt E. Johnson (the “Johnson 

Declaration”), Promod Haque (the “Haque Declaration”) and Eric Carlson (the “Carlson 

Declaration”) filed concurrently herewith. A proposed form of order granting the relief requested 

by this Motion is attached as Exhibit C to this Motion. This Motion is further based upon the 

pleadings and records filed in these Chapter 11 cases, and upon such other argument and evidence 

presented to the Court at or before the hearing on the Motion. 

I l l  

I / /  

I// 

/I/ 

/I/ 

/ / I  

/I/ 

On May 21, 2002, the Debtors served the non-debtor parties to the proposed Assigned Contracts with a 
separate notice and motion (the “Contracts Notice”) of the Debtors’ intent to assume and assign to the 
Lead Bidder, or alternatively reject, each such party’s executory contractor unexpired lease as required 
under Bankruptcy Rules 2002(a)(2) and 6006 and B.L.R. 6006-1. 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. 

STATEMENT OF FACTS 

A. General Background Information. 

On March 21,2002, Yipes filed a voluntary chapter 11 petition for relief under the 

Bankruptcy Code. On April 11,2002, Web Services filed its voluntary chapter 11 petition for 

relief under the Bankruptcy Code. On April 19,2002, Yipes Group, Yipes Properties, Yipes 

Transmission and Yipes Virginia each filed respective voluntary chapter 1 1 petitions for relief 

under the B a i h p t c y  Code. 

Yipes, Yipes Properties, Yipes Transmission and Web Services are each wholly owned 

subsidiaries of Yipes Group, a holding company incorporated in Delaware. Yipes Virginia is a 

wholly owned subsidiary of Yipes Transmission. Each of the Debtors has continued in the 

possession of its properties and the management of its business as a debtor in possession 

pursuant to sections 1 107 and 1 108 of the Bankruptcy Code. 

Yipes is the principal operating entity of the corporate family. It is a leading provider of 

managed Ethemet services to approximately 400 corporate and government customers in major 

metropolitan areas such as San Francisco, Chicago, San Diego and New York. Yipes Group’s 

primary assets are its 100% ownership interest in Yipes Properties, Yipes Transmission and 

Web Services and selected patents and service marks. Yipes Transmission and Yipes Virginia 

are regulated entities that, among other properties and rights, own or lease certain conduit 

laterals that are used to connect the fiber optic strands to the buildings where Yipes’ customers 

are located (Yipes’ customers are tenants in these buildings). Yipes Properties is a non- 

operating subsidiary of Y ipes Group which owns selected intellectual property rights that are 

also used in the delivery of services by Yipes. 

B. Ovcrview of Purchase Agreement. 

The Acquired Assets being purchased by the Purchasers include virtually all of the 

Debtors’ assets and property used in connection with the delivery of Ethemet services by Yipes 

to its customers located in the nine core markets of San Francisco, Chicago, Houston, Dallas, 

3 
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Denver, New York, Philadelphia, San Diego and Seattle. The Purchase Agreement rsfers to the 

delivery of Yipes’ services in these markets as the Core Business. The Acquired Assets also 

include, among other assets identified in Section 1 (d) of the Purchase Agreement, the following 

property of the Debtors, wlzetlzer or not related to the Core Business: (a) the stock of Yipes 

Transmission and Yipes Virginia, (b) the Debtors’ rights under any of the Assigned Contracts or 

related to any of the Assumed Liabilities (such as liabilities related to operating equipment of 

the Debtors that is being purchased by the Purchasers), and (c) certain potential claims or causes 

of action held by the estates of the Debtors against the Noteholders. Last, the Purchase 

Agreement provides that the Purchasers may, together with one or more co-bidders, jointly bid 

for the Acquired Assets and other property of the estates related to the delivery of Ethemet 

services by Yipes to its customers located in the five non-core markets of Atlanta, Boston, 

Miami, Pittsburgh and Washington, D.C. (the foregoing property is referred to as the Non-Core 

Assets in the Purchase Agreement). As described in greater detail below, certain specified 

property of the Debtors, defined as the Excluded Assets, are being retained by the estates. 

C. Overview of Sale Process. 

The Johnson Declaration generally describes the Debtors’ efforts, prior to the 

commencement of these cases, to secure financing or pursue strategic options for the Yipes 

business. For instance, beginning in the first half of 2001, the Debtors discussed various 

financing alternatives with investment banks in order to obtain the additional funding to continue 

their operations. None of these “outside” financing options proved viable so the Debtors turned 

their attention to securing additional hnding from existing investors. This additional “inside” 

round of financing eventually culminated in the $55 inillion escrow made available by the 

Investors pursuant to the Note Purchase Agreement. As of March 2 1,2002, the balance under the 

Note Purchase Agreement, which is secured by substantially all of the Debtors’ assets, totaled 

approximately $9 million. Although the Note Purchase Agreement provided €or the availability 

of $55 million, the release of these funds was tied to the satisfaction of various conditions, 

including reductions in the Debtors’ “bum rate” to fiber and internet transit providers, among 

others. 
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In mid-March 2002, the Noteholders determined that certain conditions related to further 

release of funds under the Note Purchase Agreement had not, or would not have, been satisfied 

and, therefore, curtailed additional disbursements to the Debtors. The cessation of funding, 

coupled with the threat of imminent service teimination by one of the Debtors’ fiber providers, 

resulted in the commencement of Yipes’ chapter 11 case. 

Following the commencement of the Chapter 11 cases, the Debtors detennined that a sale 

of substantially all of their assets was the best option to maximize a return to creditors and 

preserve the going concern value of the estates. Accordingly, the Debtors immediately embarked 

on a comprehensive sale process. This sale process was expedited because of the constraints 

imposed by the DIP Loan - oiice again, the Debtors’ ongoing “bum rate” necessitated a quick 

sale because the DIP Lenders were unwilling to fund a bridge to a sale until the assets and 

liabilities to be sold were adjusted to conform to existing (drastically reduced) market rates. 

Yipes engaged Emst & Young Corporate Finance LLC (“EYCF”) as its financial advisors 

to, among other things, prepare a confidential offering memorandum, identify prospective buyers 

or investors, manage the Sale process and negotiate and structure the Sale. During the Sale 

process, the Debtors and EYCF spent hundreds of hours marketing the Debtors and their assets. 

EYCF solicited 163 parties concerning a sale of the Debtors. Of those parties, 5 1 expressed 

further interest and received a non-disclosure agreement preparatory to additional due diligence. 

EYCF received executed non-disclosure agreements from 3 3 parties and delivered the offering 

memorandum to these parties. Six parties, after reviewing the memorandum, proceeded with due 

diligence and visited the Debtors’ data room. During each interested party’s visit to the data 

room, management was made available to answer questions and provide presentations to the 

extent requested. Interested parties are expected to continue their due diligence through the 

deadline for qualified alternative bids on May 30, 2002, pursuant to the Court’s sale procedures 

order entered on May 17,2002 (the “Amended Procedures Order”). 

D, The Bidding Procedures 

On May I ,  2002, the Court entered an order (the “Procedures Order”) approving the 

Debtors’ bidding procedures in connection with the Sale. On May 17,2002, the Court entered tht 
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Amended Procedures Order to modify certain dates and deadlines in connection with the Sale 

process. The Amended Procedures Order provides for, among other things, overbid procedures in 

the event the Debtors receive one or more qualified alternative bids on or prior to May 30, 2002. 

The Amended Procedures Order also authorizes the Debtors to conduct an auction or series of 

auctions (the “Auction”) for the Acquired Assets, and any additional property of the Debtors’ 

estates. Pursuant to the Amended Procedures Order, the Court approved the Debtors’ amended 

bidding procedures (the “Amended Bidding Procedures”) and permitted the Debtors to (a) to 

conduct the Auction on June 5 and 6, 2002, according to certain bidding procedures, and (b) 

reimburse the Lead Bidder for its actual and reasonable expenses incurred in connection with the 

Sale. The Court also scheduled the hearing to consider the Sale on June 10, 2002, at 9:30 a.m. 

(the “Sale Hearing”). A copy of the Amended Procedures Order, with the attached amended 

bidding procedures, was served on the Debtors’ creditors, equity security holders, parties to 

executory contracts and unexpired leases and the other parties in interest. 

If the Debtors receive a timely qualified altemative bid to the bid submitted by the Lead 

Bidder, the Debtors intend to conduct the Auction on June 5 and 6,2002. At the conclusion of 

the Auction, the Debtors, in consultation with the Official Coininittee of Unsecured Creditors (the 

“Committee”) appointed in the Yipes Chapter 11 case, will determine the highest and best offer 

for the Acquired Assets. In the event the Proposed Sale to the Buyer does not close within three 

business days following the date of entry of an order approving the Motion, the Debtors are 

authorized to sell the Acquired Assets to the next highest bidder at the final price submitted by 

such bidder at the Auction. 

E. Summary Of The Proposed Salc. 

1 .  The Purchasers. 

The Purchasers are new acquisition vehicles which have been formed, and will be 

capitalized, by certain (if not all) of the Nonvest Parties. Some of the Norwest Parties, in tuni, 

were also Noteholders and Investors. Three of the Norwest Parties (Nonvest Venture, Sprout 

Venture Capital and New Enterprise Associates) own approximately 60.9% of the preferred stock 

of Yipes Group. In addition, representatives or designees of these three parties were also 
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members of the board of directors of Yipes Group. Based on the foregoing connections and 

relationships, the Purchasers may be considered “insiders” of the Debtors as that term is defined 

under Section 101 (3 1) of the Bankruptcy Code. The transactions contemplated by the Purchase 

Agreement were, however, the result of difficult, arms’ length negotiations betweeri Debtors’ 

management and the Nonvest Parties. For reasons set forth more h l ly  below and in the Carlson, 

Johnson and Haque Declarations, the Debtors believe that the Purchasers qualify as “good faith” 

purchasers under Section 363(m) of the Bankruptcy Code. 

2. The Purchase Price. 

The Purchase Price offered by the Lead Bidder under Section 2.1 of the Purchase 

Agreement is a combination of (i) cash; (ii) assumption of liabilities; and (iii) a credit bid against 

the outstanding balance under the DIP Loan (the Purchasers will be authorized, through 

assignment or other conveyance fi-om the DIP Lenders, to exercise this credit bid). The value of 

the Lead Bidder’s offer is, presently, difficult to precisely quantify and may be subject to change 

depending on fluctuations in the balance owed under the DIP Agreement, the addition or deletion 

of Assigned Contracts (which affects, in tun], the potential distribution to unsecured creditors), or 

the addition of Co-Bid Consideration (as defined in Sections 1.4 and 2.1 (e) of the Purchase 

Agreement) on account of a possible joint bid for the Acquired Assets and the Non-Core Assets. 

For purposes of this Motion, however, the Debtors have assumed that the loan balance under the 

DIP Agreement, as of June 10, 2002, will be $8.2 million. The estimated aggregate value of the 

Purchase Price offered by the Lead Bidder, therefore, is estimated to be approximately 

$19,200,000. This amount is the sum of the anticipated balance under the DIP Loan, the $9 

million balance under the Note Purchase Agreement and $2 million in cash consideration. The 

consideration for the Purchased Assets (the “Purchase Price”) consists of: 

a, Cash Consideration (Sections 2.1 (c)  and (d) of Purchase Agreement). 
$2,001,000 ($1,001,000 million of which will be escrowed pending the 
satisfaction of certain regulatory conditions attached to the delivery of assets 
and rights held by Yipes Transmission and Yipes Virginia). 
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3 b. Assumed Liabilities (Section 2.1 (a) of Purchase Ameenient). 

(i) The assumption by the Debtors and assignment to the Purchasers ol  
the Assigned Contracts identified on the schedules attached hereto as 

I Exhibit B, subject to the Purchaser's right to amend such schedules to 
delete an Assigned Contract therefrom or add an executory contract or 
unexpired lease thereto. The Purchasers are obligated to satisfy any 
Cure Amounts (as defined under Section 1.3(a) of the Purchase 
Agreement) due under the Assigned Contracts. If an agreement is 
deleted from Exhibit B, such agreement will be rejected at the Sale 
Hearing effective upon the dates proposed in the Contract Notice. If an 
agreement is added to Exhibit B, the Debtors and the Purchasers will 
comply with the requirements of Section 365 of the Bankruptcy Code 
for purposes of Cure Payments and adequate assurances of future 
performance. The Purchasers reserve the right to delete agreements 
from Exhibit B if the Debtors and the counter-parties to such 
agreements fail to reach arrangements satisfactory to the Purchasers for 
a reduction or modification of Cure Amounts payable to such parties. 

(ii) The assumption by the Purchasers of the Debtors' obligations 
associated with the acquisition of fiber or equipment subject to a 
security interest or a lease (for example, to equipment vendors such as 
Finova, Comdisco and Extreme). 

(iii) The assumption by the Purchasers of the Debtors' obligations 
under the $9 millioii secured Note Purchase Agreement. 

c. Credit Bid (Section 2.1 (b) of Purchase Ameeinent). The Purchasers will 
credit bid all amounts due under the DIP Loan as of the closing date of the sale 
(estimated to be $8.2 million). 

d. Co-Bid Consideration (Section 2.1 (e) of Purchase Agreement). The Purchase 
Price will include the Co-Bid Consideration, if any, for any Non-Core Assets. 

3, The Acquired Assets. 

Under the Purchase Agreement, the Acquired Assets consist of the following four general 

categories of property of the estates of the Debtors (except for the Excluded Assets): (1) all 

unregulated property (including customer agreements) of Y ipes, Yipes Group and Yipes 

Properties related to the Core Business of Yipes in Chicago, Dallas, Denver, Houston, New York 

Philadelphia, San Diego, San Francisco and Seattle (defined as the Unregulated Assets under 

with pending regulatory approvals and obligations to any employees of the Debtors that may be hired by 
the Purchasers if it becomes the successful Buyer. h addition, as is customary, the Purchasers have 
assumed operating obligations arising on and after the First Closing Date related to the operation of the 
Core Business. 

The Purchasers will also assume certain other, relatively minor, obligations of the Debtors in connection 
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Section 1.1 (a) of the Purchase Agreement), (2) the stock of Yipes Transmission and Yipes 

Virginia whether or not related to the Core Business (defined as the Regulated Stock under 

Section 1.1 (b) of the Purchase Agreement), (3) the regulated property of Yipes Transmission and 

Yipes Virginia related to the Core Business of Yipes in Chicago, Dallas, Denver, Houston, New 

York, Philadelphia, San Diego, San Francisco and Seattle (defined as the Regulated Assets under 

Section 1. I (c )  of the Purchase Agreement), and (4) certain other property of the Debtors whether 

or not related to the Core Business (defined as the Other Assets under Section l.l(d) ofmthe 

Purchase Agreen~ent).~ Each of the four asset categories is more particularly itemized in the 

Purchase Agreement and all parties in interest are encouraged to read the terms of the 

Purchase Agreement for a definitive listing of the Acquired Assets. The Acquired Assets 

are substantially &l - property of the Debtors including intellectual property related to the 

Ethernet services offered by Yipes, rights of use under fiber optic networks (some of which 

may be owned, others of which may be the subject to agreements), all furniture, fixtures 

and equipment and all accounts receivable due  and payable from any customers of Yipes 

whose network agreements are assunied by Sellers a i d  assigned to Purchasers. 

The Unregulated Assets specifically include all licenses, franchises, permits, easements 

and other property rights, authorizations and approvals issued to Yipes, Yipes Group, Yipes 

Properties and Web Services by any domestic or foreign court, government, governmental 

agency, authority, entity or instrumentality (a Y3oveminental Entity”). The Regulated Assets 

include similar licenses and franchises from Governmental Entities issued to or for the benefit of 

Yipes Transmission and Yipes Virginia. The transfer of the foregoing licenses and permits, 

however, is subject to Regulatory Approval - the Motion does not seek an order, nor does the 

Purchase Agreement presume, that the Bankruptcy Court can preempt any regulatory consents or 

approvals that are otherwise required under applicable lionbankruptcy law. For this reason, the 

Purchase Agreement contemplates multiple closings - a First Closing (as defined in Section 

3.l(a) of the Purchase Agreement) for the Unregulated Assets, a Second Closing (Section 3.1 (b)) 

for the Regulated Stock, and a series of subsequent closings (each a Regulatory Closiiig under 

The Unregulated Assets are being acquired by PHX, the Regulated Stock and the Regulated Assets are 
being acquired by Holdings, and the Other Assets are being acquired by both Purchasers. 
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Section 3.2(c)) as and when regulatory approvals are obtained. Notwithstanding these staggered 

closings, if any of the licenses or pennits can be transferred without the approval of a 

Governmental Entity, such license and permits are deemed to be Unregulated Assets which iiiay 

be conveyed by the Sellers to the Purchasers on the First Closing. 

The Other Assets category of the Acquired Assets includes various claiins and causes of 

action referred to as the Purchased Claims. Among these claims are any causes of action held by 

the estates of the Debtors against the Noteholders (or any of their respective shareholders, 

partners, limited partners, officer or directors). The Noteholders include the Nonvest Parties. In 

addition, two NotehoIders are current employees of the Debtors: Jerry Parrick (the former CEO ol 

Yipes), and Stanley J.  Moore (a Vice President of Yipes). Importantly, although claims of the 

Debtors against the Noteholders are effectively being released (because the Purchasers are 

assuming all obligations to the Noteholdei-s), the Debtors have reserved rights against any current 

or former officers and directors (including any officers or directors who may have been employed 

by or affiliated with any Noteholders). These D&O claims are part of the Excluded Assets. 

4. The Excluded Assets. 

Section 1.2 of the Purchase Agreement specifically itemizes the Excluded Assets. Parties 

in interest are encouraged to read the terms of the Purchase Agreement for a definitive 

listing of the Excluded Assets. The principal Excluded Assets are the Debtor's cash and cash 

equivalents and any property related to the Non-Core Assets. All of the Non-Core Assets are, 

however, being offered for sale by the Debtors in connection with the Auction. In addition, the 

Purchasers may elect to subinit a Co-Bid with another qualified bidder for the Non-Core Assets, 

in which case, those Non-Core Assets subject to such Co-Bid would cease, correspondingly, to be 

Excluded Assets and the Purchase Price offered by the Purchasers would increase in the amount 

of any Co-Bid Consideration provided by the Co-Bidder. 

5. Executory Contracts. 

The Debtors propose to assuine and assign to any Buyer the Assigned Contracts listed on 

Exhibit B. The Assigned Contracts include fiber agreements, co-location agreements, internet 

transit agreements, right of entry agreements, conduit agreements, equipment and real estate 
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leases and customer agreements related to the Core Business. The Buyer shall be responsible for 

demonstrating adequate assurance of its future performance under the Assigned Contracts 

pursuant to Section 365(f) of the Bankruptcy Code. The Buyer shall also be required to cure any 

defaults (the “Cure Amounts”) under an Assigned Contract and provide compensation for actual 

pecuniary loss to the non-debtor party to an Assigned Contract resulting from such default 

pursuant to Section 345(b) of the Bankruptcy Code. The Debtors and the Buyer reserve the right 

to amend the list of Assigned Contracts to delete an Assigned Contract or to add any other 

executory contract or unexpired lease (subject to compliance with Section 365 of the Bankruptcy 

Code). 

The Cure Amounts for each Assigned Contract reflect the Debtors’ proposed Cure 

Amount to each counter-party to an Assigned Contract. The proposed Cure Amount may vary 

from the actual amount that may be asserted by a counter-party to an Assigned Contract 

under Section 365(b) of the Bankruptcy Code. As such, the proposed Cure Amount 

represents an offer by the Debtors to assume and assign a party’s agreement subject to 

acceptance by such party of the reduced Cure Amount (the “Reduced Cure Amount”). The 

Debtors intend to pay the Reduced Cure Amount to each paity to an Assigned Contract in full 

satisfaction of any and all defaults and obligations arising under Section 365(b) of the Bankruptcq 

Code. If a non-debtor party fails to object to the proposed assumption and assignment in the 

reduced amount, such party shall be deemed to have consented to payment of the Reduced Cure 

Amount as a condition to assignment. If a non-debtor party to an Assigned Contract timely files 

an objection to the proposed assumption and assignment of the Assigned Contract in the Reduced 

Cure Amount, the Debtors reserve the right to (i) negotiate an alternative Cure Amount with such 

non-debtor party, (ii) assume and assign the Assigned Contract by paying any other Cure Amounl 

which may be established by the non-debtor party, or (iii) delete the executory contract or 

unexpired lease from the schedules of the Assigned Contracts. 

Each non-debtor party to an Assigned Contract has been provided with a separate notice 

and motion for the proposed assumption and assignment, or alternatively, rejection, of its 

Assigned Contract pursuant to the Contracts Notice. The Contracts Notice was served on 
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May 21,2002, on each rion-debtor party to an Assigned Contract.’ The schedules attached to the 

Contracts Notice ideiitify each executory contract(s) or unexpired lease( s) that the Debtors intend 

to assume and assign to the Buyer, the proposed Reduced Cure Amount (if any) for each such 

contract or lease, and procedures relating to the assumption, assignment, or alternatively, 

rejection, of such executory contract or unexpired lease. The Debtors request in this Motion that 

any Assigned Contract that is ultimately not assumed by the applicable Debtor and assigned to tht 

Buyer be deemed rejected pursuant to section 365(a) of the Bankruptcy Code on the later of (a) 

the date on which the Sale closes, or (b) such other date as the Debtors may fix at the Sale 

Hearing. 

6. Court Approval. 

The Purchaser’s obligation to purchase the Acquired Assets and to take an assignment of 

the Assigned Contracts is dependent, among other things, upon the entry of an order (the 

“Approval Order”), in foim and substance satisfactory to the Purchasers, approving the Sale and 

finding that Purchasers have acted in good faith pursuant to section 363(m) of the Bankruptcy 

Code. Pursuant to the Coui-t’s instiuctioiis at the hearing to approve the Debtors’ bidding 

procedures, a copy of the proposed Approval Order is attached hereto as Exhibit C. 

7. Free and Clear. 

The Proposed Sale is to be free and clear of all liens, claims and interests of the 

Lienholders set forth in the Motion pursuant to Bankruptcy Code $ 8  363(b) and (f). Pursuant to 

Rule 6004 of the Bankruptcy Rules and B.L.R. 6004-1, the Debtors have identified the 

Lienholders listed behind the caption page to this Motion as the holders of potential pre-petition 

liens (the “Liens”) whose interests are (or may be) affected by the Proposed Sale of the Acquired 

Assets. Among the Excluded Assets are the Debtors’ interests in certain deposit accounts held at 

Coinerica Bank-California (“Comenca”), as successor in interest to Imperial Bank (“Comerica 

Accounts”). The Comerica Accounts have purportedly been pledged to secure (a) obligations to 

’ Pursuant to B.L.R. 6006-1, the Debtors also served the Contracts Notice on counsel for the Committee ir 
Yipes, parties who have requested special notice pursuant to Rule 2002 of the Bankruptcy Code and non- 
insider creditors holding the 20 largest unsecured claims in the Debtors’ Chapter 11 cases (other than 
Yipes). The inclusion of an Assigned Contract on Exhibit B does not constitute an admission that any 
Assigned Contract constitutes an executory contract or unexpired lease and the Debtors reserve all of their 
rights in connection therewith. 
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Conierica on account of certain letters of credit and other financial accoinmodations made by 

Comerica to the Debtors, and (b) obligations to other parties under leases of nonresidential real 

property and co-location agreements. The Coinerica Accounts are not subject to the Proposed 

Sale and, accordingly, the property rights of Coinenca in such accounts are not affected by this 

Motion. In addition, the Purchase Agreement Contemplates that certain other Permitted 

Encumbrances shall remain attached to the encumbered property to the extent such property is 

part of the Acquired Assets or related to the Assumed Liabilities. 

The Sale of the Acquired Assets free and clear of all Liens held by the Lienholders is 

appropriate pursuant to 11 U.S.C. $ 363(f) because the Purchase Price payable by the Purchasers 

is equal to or exceeds the aggregate value of the Liens on the Acquired Assets, the holders of sucl 

Liens could be compelled to accept a money judgment for such Liens, or the holders of such 

Liens will have consented to the sale of the Acquired Assets free and clear of liens, claims, 

interests and encumbrances unless they timely file an objection to the Motion. 

11. 

THE SALE AND THE ASSUMPTION AND ASSIGNMENT 
OF CONTRACTS AND LEASES SHOULD BE APPROVED 

A. The Proposcd Sale Satisfies thc Business Judgment Test and 
Is in the Best Interests Of the Debtor’s Estate and Its Creditors. 

Pursuant to Bankruptcy Code 363(b)( l), the Debtor, after notice and a hearing, may use: 

sell, or lease property, other than in the ordinary course of business. A debtor’s application of its 

sound business judgment in the use, sale, or lease of property is subject to great judicial 

deference. See, e .g ,  In re Moore, 1 10 B.R. 924 (Bankr. C.D. Cal. 1990); In re Canyon 

Partnership, 55 B.R. 520 (Bankr. S.D. Cal. 1985). In determining whether any sale of assets out 

of the ordinary course of business should be approved, bankruptcy courts usually consider the 

following factors: 

(1) 

(2) 

Whether a suffcieiit business reason exists for the sale; 

Whether the proposed sale is in the best interest of the estate, which in tum is 

based on the following factors: 

(a) that terms of the sale are fair and reasonable; 
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(b) 

(c) 

that the proposed sale has been adequately marketed; 

that the proposed sale terms have been properly negotiated and proposed in 

good faith; and 

(d) that the purchaser is involved in an 'tanns-leiigth't transaction with the 

seller; and 

(3) Whether notice of the sale was sufficient. 

See generally Walter v. Sunwest Bank (In re Walter), 83 B.R. 14, 19-20 (9th Cir. BAP 1988) 

("there must be some articulated business justification for using, selling, or leasing the property 

outside the ordinary course of business . , . whether the proffered business justification is 

sufficient depends on the facts of the case. As the Second Circuit held in Lionel, the bailluuptcy 

judge should consider all salient factors peitaining to the proceeding and, accordingly, act to 

further the diverse interests of the debtor, creditors and equity holders, alike. . . .7').6 In 

interpreting B a i h p t c y  Code 6 363(b)( 1), courts have held that a transaction involving property 

of the estate generally should be approved so long as the debtor can demonstrate "some 

articulated business justification for using, selling, or leasing property outside of the ordinary 

course of business." In re Continental Airlines, Inc., 780 F.2d 1223, 1226 (5th Cir. 1986); accord 

In re Lionel Corp., 722 F.2d 1063, 1071 (26 Cir. 1983); Walter, 83 B.R. at 19-20 (B.A.P. 9th Cir. 

1988); In re Curlew Valley Assocs., 14 B.R. 506, 513-14 (Bankr. D. Utah 1981). The factors a 

court should consider include, inter alia, the consideration to be paid, the financial condition and 

needs of the debtor, the qualifications of the buyer, and whether a risk exists that the assets 

proposed to be sold would decline in value if left in the debtor's possession. See Equity Funding 

Corp. of America v. Financial Associates (In re Equity Funding Corp.), 492 F.2d 793, 794 (9th 

See also Ln re American Development Corp., 95 B.R. 735, 739 (Bankr. C.D. Cal. 1989) (the followin! b 
-- 

factors are relevant concerning whether a section 363(b) transaction should be authorized: (1) has the 
debtor satisfied the business judgment test by demonstrating good and sound business reasoiis for the 
proposed transaction; (2) is the proposed transaction in the best interests of creditors; (3) is the proposed 
traiisaction premature; (4) does the debtor have other options available to reorganize; (5) will a proposed 
transaction facilitate a plan of reorganization); In re Phoenix Steel Corp,, 82 B.R. 334, 335-356 (Bankr. D. 
Del. 1987) (In determining whether a proposed sale of equipment was proper under section 363, court 
considered whether the terms of proposed sale were fair and equitable, whether there was a good business 
reason for completing the sale and whether the transaction was proposed in good faith); In re Alves, 52 
B.R. 353 (Bankr. D.R.X. 1985) (factors concerning whether sale of property under section 363 should be 
approved concemed integrity of sale and the best interest of bankruptcy estate). 
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Cir.) (affirming trial court’s finding that the proposed sale of the debtor’s assets would be in the 

best interest of the estate in light of impending deterioration of market value of debtor’s assets) 

cert. denied sub nom, Herman Inv. Co. v. Loeffler, 419 U S .  964 (1974). 

As set forth in the Kevane, Johnson, and Carlson Declarations, the Debtors have 

considered and met each of the relevant factors with respect to the Proposed Sale and have 

articulated reasonable business justifications in support of the Sale. First, extensive notice has 

been given to all known parties in interest of the Motion and the relief requested therein and the 

proposed assumption, assignment or rejection of the Assigned Contracts. Second, timing is 

critical because the Debtors will not have the hnding to continue their operations past June 12, 

2002. Accordingly, the Debtors do not have sufficient time to confirm a plan incorporating the 

Proposed Sale. Third, the Purchase Price for the Acquired Assets is fair and reasonable and will 

be tested in a competitive marketplace pursuant to the Debtors’ Amended Bidding Procedures. 

Finally, the Proposed Sale does not unfairly benefit any insider, nor does it unfairly favor any 

creditor or class of creditors. The Purchase Agreement makes no attempt whatsoever to govern 

distributions that may be made under a plan. 

1. 

The seminal case for a sale of substantially all of a debtor’s assets outside the ordinary 

There Is a Substantial Business Justification for the Sale. 

course of business is Lionel, supra. That case requires a sound business justification for the sale. 

The high “burn rate” of the Debtors’ ongoing operations and the absence of funding for the 

Debtors’ continuing operations after June 12,2002, all compel a sale of the business by June IO, 

2002. In addition, although courts no longer apply the strict “emergency” standard for approving 

sales outside the ordinary course of business, the Debtors believe that they could meet this 

standard if applicable, because there is imminent danger that the assets of the Debtors’ business 

will be lost if prompt action is not taken. See In re Huntinffton, Ltd., 454 F. 2d 578 (gth Cir. 

198 1); 

2. 

The Debtors believe the Purchase Price represents fair value for the Acquired Assets. 

First, as noted above, the Debtors’ business, including the Acquired Assets, were extensively 

Thc Adequacy of the Purchase Price. 
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marketed by EYCF and the Debtors. Second, the Sale represents the highest and best offer that 

the Debtors have received after an open Auction pursuant to court-approved sales and bidding 

procedures -- the adequacy of the Purchase Price has thus been tested through the Amended 

Bidding Procedures goveniing the Auction. As such, the Sale establishes the value of the 

Acquired Assets and enables the Debtors to capture the going conceiii value of the business for 

the benefit of creditors. In other words, even though the Sale will not generate sufficient 

proceeds to pay creditors in h l l ,  it does generate the niost proceeds obtainable and will benefit 

those creditors with an economic stake in the outcome. 

3. Arms’ Length Transaction. 

The Purchasers are new acquisition vehicles foimed by the Nonvest Parties. The Nonvest 

parties, in turn, are Investors, Noteholders and DIP Lenders to the Debtors.’ T h e e  of the 

Nonvest Parties (Norwest, Sprout Group and NEA) own approximately 60.9% of the preferred 

stock of Yipes Group. The principals or representatives of these Nonvest Parties were also 

foniier directors of the Debtors prior to the conmencement of their respective Chapter 1 1 cases. 

Promod Haque of Nonvest, Keith Geeslin of Sprout Group and Peter Morris of NEA were 

ineinbers of the board of directors of Group until their resignation on April 19, 2002, the date 

Group commenced its Chapter 11 case. Other current DIP Lenders, who are or may become 

Norwest Parties (and thus potential owners of the Purchasers), such as Focus Venture Partners 

and JP MorgadChase, appear to currently hold observation rights on Group’s board of directors 

(although Debtors are not aware that any of these parties has actually attended any of the board’s 

meetings following the cominencenient of the Chapter 11 cases), 

Based on the foregoing connections and affiliations, the Purchasers may qualify as 

“insiders” of the Debtors pursuant to Section 101(3 1) of the Bankruptcy Code. Notwithstanding 

the Lead Bidder’s insider status, the Proposed Sale represents an arms’ length, negotiated 

transaction between the Debtors and the Purchasers. The parties were each represented by 

In addition, Gerald Parrick, the Debtors’ former Chief-Executive-Officer and current non-officer 
Chairman of the Board, and Stan Moore, Vice President, Law and Public Policy, were participants in the 
Note Purchase Agreement in the amount of $6,490 and $2,593, respectively. Under the Purchase 
Agreement, the Debtors’ obligations to all Noteholders are being assumed by the Purchasers. Messrs. 
Parrick and Moore are not part of the Nonvest Parties and will not participate in the purchase of any of the 
Debtors’ assets. 
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separate counsel during the negotiations resulting in the Purchase Agreement. The 

representatives of the Nonvest Parties had resigned their positions as directors or officers prior to 

the commencement of each Debtor’s chapter 11 case. Finally, the Debtors have actively 

marketed their business to all qualified potential investors in order to obtain the highest and best 

price for the Debtors’ assets. As noted above, over 160 potential investors were contacted in 

order to expose the Debtors’ business to the market and possibly attract a competing bid to the 

Lead Bidder. The Debtors prepared and disseminated confidential memoranda in order to target 

these potential investors and opened their data room for review by any party who executed a non- 

disclosure agreement. There are 1-10 hidden or undisclosed deals or understandings between or 

among the Debtors, the Debtors’ management or the Purchasers {including any offers of 

employment or promises of future compensation). See Johnson Declaration. The competitive 

bidding process provided in the Amended Bidding Procedures Eurther ensures the transparency of 

the Sale of the Debtors’ business to the Lead Bidder. 

B. The Court’s Order Should Authorize and Provide for the 
Sale of Debtors’ Right, Title and Interest I n  the Property 
Free and Clear- Of Claims, Liens, aiid hitcrcsts of Others. 

Bankruptcy Code $ 363(f) expressly authorizes a debtor to sell property out of the 

ordinary course of business ”free and clear of any interest in such property of an entity” if any on€ 

of the five following conditions is met: 

(a) applicable non-bankruptcy law permits sale of such property free and clear of 

such interest; 

(b) such entity consents; 

(c) such interest is a lien and the piice at which such property is to be sold is greater 

than the aggregate value of all liens on such property; 

such interest is in bona fide dispute; or 

such entity could be compelled, in a legal or equitable proceeding, to accept a 

money satisfaction of such interest. 

(d) 

(e) 

Since Bankruptcy Code 5 3 6 3 ( f )  is written in the disjunctive, any of the five conditions, 

including the consent of the lienholders, provides authority to sell free aiid clear of liens. See 
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Citicorp Homeowners Services, Inc. v. Elliot (In re Elriot), 94 B.R. 343, 345 (E.D. Pa. 1988) 

(concluding that section 363(f) is written in the disjunctive). The Debtors seeks to sell the 

Acquired Assets free and clear of all Liens of the Lienholders. 

1,  

Bankruptcy Code 5 363(f)(2) permits a sale free and clear of liens, claiins, and interests if 

Consent To The Sale: Bankruptcy Code tj 363(f ) (2) .  

the entity asserting the lien consents. To the extent a Lienholder that receives notice does not file 

a written objection to this Motion, such party should be deemed to have consented to the sale of 

the Acquired Assets free and clear of their Liens at the Sale Hearing. See In re Channel One 

Communications, Inc., 1 17 B.R. 493,496 (Bankr. E.D. Mo. 1990). All known, putative 

Lienholders have been served with this Motion in accordance with B.L.R. 6004-1. 

2. The Purchase Price Equals the Aggregate Value 
of the Liens on the Property: Bankruptcy Code 4 363(f)(31. 

Bankruptcy Code $ 363( f ) (3 )  pennits a sale free and clear of liens if the purchase price 

exceeds "the aggregate value of all liens on the property." Under section 363( f ) (3) ,  the purchase 

price must be sufficient to ensure that the value of the liens is adequately protected. In re Beker 

Industries Corp., 63 B.R. 474,476 (Bankr. S D. N.Y. 1986); In re Terrace Gardens Park 

Partnership, 96 B.R. 707,713 (Bankr. W.D. Tex. 1989). 

The salient provision of Bankruptcy Code 5 363(f)(3) is "the aggregate value of all liens 

on the property" (emphasis added). Bankruptcy Code 3 506(a)* equates the value of a secured 

daini to the value of the collateral securiiig the claim. Because the value of the lien cannot 

exceed the fair price of the collateral, courts regularly permit sales fi-ee and clear of liens so long 

as the proposed sale is justified by the circumstances and the sale price is a fair market price. &c 

Beker at 477 (Bankr. S.D.N.Y. 1986) (holding that "collateralized property might be sold for less 

than the amount of a lien over the objection of a secured creditor where justified by special 

11 U.S.C. 6 506(a) provides in pertinent part: 
An allowed claim of a creditor secured by a lien on property in which the estate has an interest 
. . . is a secured claim to the extent of the value of such creditor's interest in the estate's 
interest in such property . . . and is an unsecured claim to the extent that the value of creditor's 
interest . . . is less than the amount of such allowed claim. Such value shall be determined in 
light of the purpose of the valuation and of the proposed disposition or use of such property, 
and in conjunction with any hearing on such disposition or use or on a plan affecting such 
creditors interest. 
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circumstances...."); see also, In re Hatfield Homes, Inc., 30 B.R. 353, 355 (Bankr. E.D. Pa. 1983) 

('!if the proposed sales price is the best price obtainable under the circumstances of a particular 

case, then the fact that junior lienholders may receive little or nothing from the proceeds of the 

sale would not, standing alone, constitute reason for disapproving the proposed sale."). 

The weight of authority is consistent with Beker on this issue in interpreting Bankruptcy 

Code 5 363(f)(3) to mean that the sale price need only exceed the value of all liens, i.e., the value 

of the collateral, not the amount of all claims held by creditors with liens on the property. In re 

Terrace Gardens Park Partnership, supra; In re Collins, 180 B.R. 447,450-5 1 (Bankr. E.D. Va. 

1995) (value as used in 6 363(f)(3) is defined by reference to 5 506(a)); In re Equity Management 

Systems, 149 B.R. 120, 123 (Bankr. S.D. Iowa 1993) (same); In re Milford Group, Inc., 150 B.R. 

904, 906 (Bankr. M.D. Pa. 1992) (same); In re Oneida Lake Development, Inc., 114 B.R. 352, 

356-57 (Ba lk .  N.D.N.Y. 1990) (same). 

Finally, interpreting section 363( f ) (3)  to mean that the sale price need only be the fair 

market value of the property is consistent with the treatment of secured claims throughout the 

Bankruptcy Code. Sections 361 through 364 of the Bankruptcy Code deal with the treatment of 

secured claims. The threshold question which must be resolved under each of these four sections 

for a court to approve an action is whether the secured party's interest is adequately protected. 

Adequate protection relates to the value of the collateral, not the value of the debt. 1 I U.S.C. 8 

361. It would be illogical to read section 363(f)(3) so that it contains a restriction inconsistent 

with the adequate protection scheme in the rest of the Bankruptcy Code. As the Terrace Gardens 

court stated: 

It makes no sense to read into Section 363(f)(3) a restriction 
inconsistent with the adequate protection scheme which pervades 
both Section 363 and the rest of the Code, just because the sale is 
free of liens, especially as the commonly accepted method for 
adequately protecting a secured creditor when a sale is authorized 
under Section 363(f) is to order the liens to attach to the proceeds of 
the sale. 

Terrace Gardens, 96 B.R. at 713 (citations omitted). 

In light of the extensive marketing of the Acquired Assets, the Purchase Price represents 

the fair market value of the Acquired Assets. Thus, the Purchase Price evinces the maxiinum 
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"value" of the actual and putative liens. Therefore, the Proposed Sale satisfies section 363(f)(3) 

and should be approved free and clear of the Liens held by the Lienholders. 

3. Lienholdcrs May Be Compelled to Accept a 
Money Judqnient: Bankruptcy Section 363(f)(5). 

Even if circumstances did not exist to warrant approval of the sale fi-ee and clear of liens 

pursuant to Bankruptcy Code sections 363(f)(2), (Q(3) or (f)(4), such authority is independently 

justified under Bankruptcy Code section 363(f)(5), which provides that assets may be sold free 

and clear of liens if the holders "could be compelled, in a legal or equitable proceeding, to accept 

a money satisfaction of [their] interest[s]". 11 U.S.C. 5 363(f) ( 5 ) .  

Bankruptcy Code section 1 129(b)(2) pennits a debtor or trustee to retain property and 

crain-down objecting creditors upon payment of the actual value of the collateral. See, e.&., In re 

Terrace Chalet Apartments, Ltd., 159 B.R. 821, 829 (N.D. Ill. 1993) (creditor who could be 

crammed down under section 1 129(b) could be compelled to accept a money satisfaction of his 

interest under section 363(f)(5)); In re Hunt Energy Co., Inc., 48 B.R. 472,485 ( B a l k  N.D. 

Ohio 1985) (same); In re Weyland, 63 B.R. 854, 859-561 (Bankr. E.D. Wisc. 1986) (same); In re 

Red Oak Fanns, Inc., 36 B.R. 856,  858 (Bark-. W.D. Mo. 1984);. In addition, Bankruptcy Code 

5 1129(b)(2)(A)(ii) pemiits the sale free and clear of liens with liens to attach to proceeds. 

Each of the Lienholders could be compelled to accept a monetary satisfaction of its claim2 

pursuant to Bankruptcy Code 5 1129(b)(2). Bankruptcy Code 5 506(a) limits the amount of a 

secured claim to the value of the collateral securing the lien. As a result, a fair price for the 

collateral itself establishes the maximum amount of a creditor's secured claim. In addition, under 

Baikuptcy Code 9 1 129(b)(2)(A)(ii), a secured creditor's collateral may be sold free and clear ol 

liens with liens to attach to proceeds. Therefore, holders of liens could be compelled to accept 

money satisfaction of their interests under Bankruptcy Code 5 5  1 129(b)(2) and 506(d). Because 

the Debtors will be obtaining a fair price in an arms' length transactions, the Proposed Sale 

satisfies Bankiuptcy Code 5 363(f)(5) and should be approved. 

/// 
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C. The Court Should Authorize the Debtor to Assume and 
Assign Executory Contracts and Unexpired Leascs to the Buyer. 

Bankruptcy Code 365(a) permits the assumption of executory contracts and unexpired 

leases as follows: 

(a). . , the trustee, subject to the courtls approval, may assume or 
reject any executory contract or unexpired lease of the debtor, 

(b)( 1) If there has been a default in an executory contract or 
unexpired lease of the debtor, the trustee may not assume such 
contract or lease unless, at the time of assumption of such contract 
or lease, the trustee - 

(A) cures, or provides adequate assurance that the trustee will 
promptly cure, such default; 

(B) compensates, or provides adequate assurance that the trustee 
will promptly compensate, a party other than the debtor to such 
contract or lease, for any actual pecuniary loss to such party 
resulting froin such default; and 

(C) provides adequate assurance of hture  perfoimance under such 
contract or lease. 

11 U.S.C. 8 365. 

Bankruptcy Code section 365(f)(2) provides the authority for the tnistee [debtor in 

possession] to assign executory contracts and leases as follows: 

The trustee may assign any executory contract or unexpired lease of 
the debtor only if - 

(A) the trustee assumes such contract or lease in accordance with 
the provisions of this section; and 

(€3) adequate assurance of future performance by the assignee of 
such contract or lease is provided . . . . 

11 U.S.C. 5 365(f)(2). 

Although Bankruptcy Code section 365 does not set forth standards for courts to apply in 

determining whether to approve a trusteels or debtor in PossessionlS decision to assume and assign 

executory contracts or unexpired leases, courts have consistently applied a l’business judgment” 

test when reviewing such a decision. See, e.&., Group of Institutional Investors v. Chicago, 

Milwaukee, St. Paul & Pacific Rail Road Co., 3 18 U.S. 523, 550 (1943); Matter of Minges, 602 

F.2d 38,43 (2nd Cir. 1979); In re Chi-Few Huang, 23 B.R. 798, 800 (B.A.P. 9th Cir. 1982). 
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A debtor satisfies the ''business judgment" test when it determines, in good faith, that 

assumption and assignment of an executory contract or unexpired lease will benefit the estate and 

creditors. In  re Chipwich Inc., 54 B.R. 427,430-31 (Bankr. S.D. N.Y. 1985). 

As noted above, the assumption and assignment of the Assigned Contracts is a necessary 

condition to the Purchase Agreement. The Debtors have also established adequate procedures 

that allow any party to an Assigned Contract to object to the Debtors' proposed assumption and 

assignment of such contract. A pai-ty to an Assigned Contract that disagrees with the Reduced 

Cure Amounts set forth in the Contracts Notice, or otherwise objects to the assumption or 

assignment of its contract, may file and serve a timely objection to this Motion. 

Further, if a party to an Assigned Contract objects to the assignment of such Contract to 

the Buyer, the Buyer will demonstrate adequate assurances of future performances under the 

Assigned Contract. The existence of "adequate assurance of future performance" as required 

under Bankruptcy Code 8 365(f) involves a factual inquiry, requiring case-by-case consideration. 

See Richmond Leasing Co. v. Capital Bank, N.A., 762 F.2d 1303, 1309-10 (5th Cir. 1985); In re 

Lafayette Radio Electronics Cop. ,  9 B.R. 993,998 (Bankr, E.D.N.Y. 1981). In the event a party 

to an Assigned Contract challenges the Buyer's ability to provide adequate assurance of future 

performance, the Buyer will provide such party, or the Bankruptcy Court, with supplemental 

evidence of its financial wherewithal to perform the contract or lease. The Debtors submit that 

there is sufficient cause for the assumption and the assignment of the Assigned Contracts 

the tems set forth above. 

D. The Purchasers Have Acted in Good Faith. 

"[WJhen a bankruptcy court authorizes a sale of assets pursuant to section 363(b)( 

rnder 

), it is 

required to make a finding with respect to the 'good faith' of the purchaser." In re Abbotts 

Diaries, Inc., 788 F.2d 143, 149-50 (3d Cir. 1986). The purpose of such a finding is to facilitate 

the operation of Bankruptcy Code 5 363(m), which provides a safe harbor for purchasers of a 

debtor's property when the purchase is made in "good faith." Specifically, Bankruptcy Code 

8 363(m) provides: 
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The reversal or modification on appeal of an authorization under 
subsection (b) or (c) of this section of a sale or lease of property 
does not affect the validity of the sale or lease under such 
authorization to an entity that purchased or leased such property in 
good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale or lease were stayed 
pending appeal. 

See Ewell v. Diebert (In re Ewell), 958 F.2d 276, 281 (9th Cir. 1992); Irvin v. Lincoln Heritage 

Life Ins. Co. (In re Irvin), 950 F.2d 131 8, 1323 (7th Cir. 1991). This provision serves the 

important purposes both of encouraging good faith transactions arid of preserving the finality of 

the bankruptcy court's orders unless stayed pending appeal. In re Abbotts Dairies, Inc., 788 F.2d 

at 147. As the Seventh Circuit recognized in In re Edwards, 962 F.2d 641, 643 (7th Cir. 1992), 

"[ilf purchasers at judicially approved sales of property of a bankrupt estate, and their lenders, 

cannot rely on the deed that they receive at the sale, it will be difficult to liquidate bankrupt 

estates at positive prices." a. at 643. The Court also noted that although the law balances the 

competing interests between lien holders and purchasers of assets of the estate, it weighs such 

interests "heavily in favor of the bona fide purchaser," id. at 643, particularly where, as here, thert 

are substantial business justifications for the proposed transactions. 

The Purchasers are entitled to the safe harbor provided by Bankruptcy Code § 363(in). 

The negotiations between the Purchasers and the Debtors at all times were conducted at anns' 

length and in good faith, and there are no undisclosed agreements, arrangements, or 

understandings between the Debtors and the Purchasers. All of the consideration to be paid by 

the Purchasers to the Debtors is set forth in the Purchase Agreement. There is no other 

consideration for the Acquired Assets or in connection with the Proposed Sale other than as set 

forth in the Purchase Agreement. 

E. Other Relief Related to Regulated Sellers. 

The Acquired Assets include, among other property, certain assets, licenses, permits, 

charters, certificates, franchises and similar grants held by Yipes Transmission and Yipes 

Virginia that are subject to the regulation by, or jurisdiction of, certain state and local 

governmental units ("Regulated Assets"). The conveyance of the Regulated Assets by the 

Debtors to the Purchasers is, and shall be effectuated, subject to applicable nonbankruptcy law 
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and regulations. Inasmuch as the Buyer’s use and enjoyment of the Acquired Assets (other than 

the Regulated Assets) is dependent upon the privileges and rights conferred by the Regulated 

Assets, the Purchase Agreement is conditioned on the modification of the automatic stay in the 

Chapter 11 cases of Yipes Transmission and Yipes Virginia. In order to maximize the value of 

the Acquired Assets and to allow the Buyer the benefit of such Acquired Assets, the Debtors 

request that the Court modify the automatic stay pursuant to section 362(d)( 1) of the Bankruptcy 

Code in Yipes Transmission and Yipes Virginia’s Chapter 11 cases in order to enable the Buyer 

to exercise its rights and remedies as a pledgee of the capital stock of such Debtors, and as a 

holder of a security interest with respect to the Regulated Assets. 

In addition, the Debtors request the appointment of responsible officer to represent the 

estates of Y ipes Transmission and Y ipes Virginia (“Regulatory Officer”) for the purpose of 

exercising the rights, power and authority of Y ipes Transmission and Y ipes Virginia in 

connection with the consummation of the Purchase Agreement and compliance with the 

provisions of the Regulatory Law applicable to such debtors. The Debtors request that the 

Regulatory Officer, as the representative of the estates of Yipes Transmission and Yipes 

Virginia, be authorized to execute such certificates or instruments of Y ipes Transmission and 

Yipes Virginia pursuant to applicable provisions of the Regulatory Law without (i) further 

action by their respective directors or stockholders, or (ii) fhrther notice to creditors or 

approval of this Court. The Debtors submit that the Court should retain exclusive jurisdiction 

over any claims and causes of action asserted against the Regulatory Officer arising out of the 

performance of his duties and that the Regulatory Officer may not be sued, or have claims 

asserted against him, in any other forum without leave of the Court. The Debtors submit that 

the foregoing procedures in connection with the Regulated Assets are necessary and appropriate 

pursuant to section 105(a) of the Bankruptcy Code because the utility of the Acquired Assets is 

dependent upon the rights and privileges conferred by the Regulatory Assets. 

In addition, under the Purchase Agreement, the Purchasers have the option of proposing a 

plan of reorganization for the Regulated Sellers. This option is intended to provide flexibility to 

the Purchasers to realize all of the rights and benefits associated with the sale of the Regulated 
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Assets. The Sellers request, accordingly, that the automatic stay under Section 362 and exclusive 

periods under Section 1121 of the Bankruptcy Code be modified to the extent necessary to enable 

the Purchasers to exercise the plan option. Last, the Sellers request, under Section 554 of the 

Bankruptcy Code, that Purchasers be authorized to abaiidon proyei-ty of the estates of the 

Regulated Sellers if necessary or appropriate to preserve to Purchasers the continued operation of 

the Core Business. 

I?. Transfer Pursuant to Section 1 l46(c). 

Section 1 146(c) of the Bankruptcy Code provides: “The issuance, transfer, or exchange ol 

a security, or the making or delivery of an instrument of transfer under a plan confirmed under 

section 1129 of this title, may not be taxed under any law iinposing a stamp tax or similar tax.” 

Section 1 146(c) of the Bankruptcy Code has been construed to include transfers under a sale 

outside of, but in firtherance of, a plan of reorganization. See In re Hechinger Inv. Co. of Del., 

h., 254 B.R. 306, 316-321 (Bankr. D. Del. 2000) (section 1146(c) exception is available to a 

liquidating debtor, subject to an appropriate escrow, in the event that a chapter 1 1 plan is not 

confirmed) .ff‘d 276 B.R. 43 (D. Del. 2002). The Debtors intend on filing a joint liquidating 

chapter 11 plan fbnded by Sales Proceeds and subinit that the transfer of the Acquired Assets 

should be free from any and all transfer taxes. 

G. The Sale Order Should Be Effective Within Thrce Days from Entry 

Under Bankruptcy Rule 6004(g), “[alii order authorizing the use, sale, or lease of property 

other than cash collateral is stayed until the expiration of 10 days after entry of the order, unless 

the court orders otherwise.” FED. R. BANKR. P. 6004(g). Similarly, Bankruptcy Rule 6006(d) 

provides that “[aln order authorizing the trustee to assign and executory contract or unexpired 

lease under section 365(f) is stayed until the expiration of 10 days after entry of the order, unless 

the court orders otherwise.” FED. R. BANKR. P. 6006(d). The Proposed Sale is conditioned on 

the transaction closing within three business days after entry of an order granting the Motion. 

Moreover, the Proposed Sale is supported by all of the Debtors’ constituents, including the 

Committee, the DIP Lenders and the Debtors’ pre-petition lenders. Under the circumstances, the 

Debtors submit that the order granting the Motion should include a modification of Bankruptcy 
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Rule 6004(g) and 6006(d) and that the Approval Order should be effective upoii two calendar 

days following its entry. 

111. 

NOTICE 

On May 21,2002, the Debtors served the Sale Notice by inail to, among other parties, 

(i) all of the Debtors’ creditors; (ii) all of the Debtors’ equity security holders; (iii) counsel to the 

Committee; (iv) the Office of the United States Trustee; (v) all parties who have filed requests for 

special notice in the Debtors’ chapter 11 cases; (vi) counsel to the Debtors’ secured lenders; (vii) 

the Securities and Exchange Commission; and (viii) the internal Revenue Service. In addition, or 

May 21, 2002, the Debtors served the Contracts Notice by inail to (i) all non-debtor parties to the 

Assigned Contracts; (ii) counsel to the Committee; (iii) counsel for the Debtors’ secured lenders; 

(iv) all pai-ties who have filed requests for special notice in the Debtors’ chapter 11 cases; (v) the 

Office of the United States Trustee; (vi) and the twenty largest non-insider creditors in each of the 

Debtors’ cases (except for Yipes Communications). Further, on May 2 1,2002, the Debtors 

served the Motion, the Johnson Declaration, the Kevane Declaration, the Carlson Declaration and 

the Haque Declaration (collectively, the “Pleadings”) on (i) couiisel for the Committee, (ii) 

counsel for the Debtors’ secured lenders, (iii) the Office of the United States Trustee, (iv) the 

Securities and Exchange Commission, (v) the Internal Revenue Service, (vi) the Lienholders, (v) 

and all parties requesting special notice. The proper and timely service of the Sale Notice, the 

Contract Notice and the Pleadings is evidenced by the proofs of service of such notifications. A 

reasonable opportunity to object and be heard has been afforded to all parties in interest. The 

Debtors submit that no other or further notice of the Motion or the Sale Hearing or hrther service 

of the Pleadings is necessary or required and that the Amended Procedures Order provided propel 

and adequate notice of the Auction and the overbid process to all potential bidders on the 

Debtors’ assets. The Debtors request that the Court finds such notice adequate and sufficient 

under the particular circuinstances of these Chapter 11 cases. 

/// 

/// 
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IV. 

CONCLUSION 

For the reasons and based upon the arguments and authorities set forth above, the Debtors 

respectfully requests that this Court enter an order: 

(a) authorizing the Debtors to sell the Acquired Assets to the Lead Bidder, or to a 

successful qualified overbidder(s), free and clear of liens, claims, and interests of Lienholders 

pursuant to Bankruptcy Code 55  363(b) and (f); 

(b) providing that the Lienholders' Liens will attach to the Sale Proceeds (unless 

otherwise transferred with the Acquired Assets, as Permitted Encumbrances, or assumed by the 

Purchasers as Assumed Liabilities); 

(c)  approving the Purchase Agreement; 

(d) authorizing and approving the assumption by the Debtors and assigtment to the 

Buyer, or to a successful qualified overbidder(s), of the Assigned Contracts identified in the 

Contracts Notice, as amended, effective upon the closing of the Sale; 

(e) finding that the Reduced Cure Amounts, if any, or such other amounts as may be 

agreed by the Debtors and the non-debtor parties to each executory contract or unexpired lease 

assumed by the Debtors and assigned to the Lead Bidder to a successful qualified overbidder(s), 

are the only amounts the Debtors are required to pay in order to assume and assign the Assigned 

Contracts to the Buyer in full and final satisfaction of any obligations arising under Section 

365(b)( 1) of the Bankruptcy Code; 

(f) finding that any Assigned Contract that is deleted from Exhibit B at the request of 

the Purchasers or the Debtors shall be deemed rejected pursuant to section 365(a) on the later of 

(a) the date on which the Sale closes, or (b) such other date as the Debtors may fix at the Hearing. 

( f )  finding that the Buyer can provide adequate assurance of hture  performance to the 

non-debtor party to each Assigned Contract; 

(g) finding that notice of the Sale Motion and the Hearing was adequate and sufficient 

under the circumstances; 

//I 
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(h) finding that the making or delivery of an instrument of transfer related to the 

Acquired Assets shall not be taxed under any law imposing a transfer, stamp, sales, excise or 

similar tax pursuant to section 1146(c) of the Bankruptcy Code; 

(i) reducing the 1 0-day automatic stay of the effectiveness of the Order granting the 

Motion to two calendar days after the date of the entry of such order pursuant to Bankruptcy 

Rules 6004(g) and 6006(d); 

(j) finding that the Buyer of the Acquired Assets has acted in good faith within the 

meaning of Bankruptcy Code section 363(m); and 

(k) granting such other and further relief as may be just and proper. 

Dated: May 20, 2002 PACHULSKI, STANG, ZIEHL, YOUNG 8L JONES P.C. 

- J  

Henry C. Kevane 
Attorneys for Debtors and Debtors in Possession 
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ASSET PURCHASE AGREEMENT 

THIS ASSET PURCHASE AGREEMENT (this “Agreei~relzf’) is entered into as of 
May 21, 2002, by and among PHX COMMUNICATIONS, INC., a Delaware corporation 
(“PHX’), PHX HOLDINGS, INC., (“Holdings”, and collectively with PHX, “Pu~ckasers”) a 
Delaware corporation, Y IPES COMMUNICATIONS, INC., a California corporation (“Yr’pes 
Contmunications”), Y IPES COMMUNICATIONS GROUP, INC., a Delaware corporation 
(“Ykes Group”), YIPES PROPERTIES, INC., a California corporation, YIPES 
TRANSMISSION, INC,, a California corporation (“Yipes Transmission”), YIPES 
TRANSMISSION VIRGINIA, INC., a Virginia corporation (“YEIpes Yirgirzia”), and YTPES 
WEB SERVICES, INC., a California corporation (each, a “Seller” and collectively, the 
“Sellers”; Y ipes Transmission and Y ipes Virginia are also referred to herein as the “Regulated 
Sellers” and the remaining Sellers are referred to herein as the “Unregulated SelZers”). 

PRELIMINARY STATEMENTS 

A. Each Seller has filed a voluntary petition (the “Bankri~ptcy Petition”) for relief under 
Chapter 11 of Title 11 of the United States Code, 11 U.S.C. Sections 101, et seq. (the 
“Bankruptcy Code”), in the United States Bankruptcy Court for the Northem District of 
Califomia (or such other Court having jurisdiction over each Seller’s case under the 
Bankruptcy Code, the “Court”); and 

B. Subject to the approval of the Court, and with respect to the Regulated Sellers subject to 
approval of certain other regulatory bodies, the Sellers desire to sell to Purchasers, and 
Purchasers desire to purchase from the Sellers, substantially all of the Sellers’ assets, all 
upon the terms and subject to the conditiolis set forth in this Agreement. 

STATEMENT OF AGREEMENT 

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, Purchasers and the Sellers hereby agree as follows: 

SECTION 1. PURCHASED ASSETS AND ASSUMED LIABILITIES 

1.1. Sale of Assets 

As more particularly set forth in this Section 1.1, the assets to be acquired by the 
Purchasers hereunder (collectively, the “Acquired Assets”) constitute all of the Seller’s right, 
title and interest in (a) the properties, claims and rights relating to the going concern core 
operating business of the Sellers, as described in Schedule 1.1 under the caption “Core Business” 
(referred to herein as, the “Core Business”), @I) the Regulated Stock (as defined below), (c) the 
Assumed Liabilities (as defined below), (d) any equipment or fixtures of Sellers (as each such 
term is defined in the Uniform Commercial Code as adopted in the State of California, 
collectively “Equipnzerzf’), (e) the Purchased Claims (as defined below), (f) the Deposits and (g) 
any Other Assets (as defined below) not otherwise listed in clauses (b) through (f) hereof and (h) 
any assets that are the subject of a Co-Bid (as defined below) (in the case of clauses (b) through 
(h), whether or not related to the Core Business). 
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(a) Unregulated Assets Purchased by PHX 

Pursuant to Sections 363(f) and 365 of the Bankruptcy Code and the Approval Order (as 
such term is defined in Section 7.4 below) and subject to the tenns and conditions of, and in 
reliance upon the representations and warranties contained in, this Agreement, at the First 
Closing (as such term is defined in Section 3.l(a) below), each Unregulated Seller shall sell, 
transfer and assign to PHX and PHX shall purchase and assume froin each Unregulated Seller, 
all of such Unregulated Seller’s right, title and interest in, to and under all of the assets, 
properties, claims and rights included in such Unregulated Seller’s bankruptcy estate 
constituting, related to, regularly used in or necessary for, the operation of the Core Business as a 
going concern, other than any Excluded Assets (as defined below) and the Regulated Stock (as 
defined below) (such transferred assets, properties and rights being collectively, the 
“Unregulated Assets”), wherever located, fiee and clear of all mortgages, Iiens, pledges, security 
interests, charges, claims, restrictions and encumbrances in accordance with, and to the extent 
permitted by, and with all of the protection afforded by, the Bankruptcy Code and the Federal 
Rules of Bankruptcy Procedure and the Approval Order (such mortgages, liens, pledges, security 
interests, charges, claims and encumbrances being collectively, the “Unregulated 
Encunzbrances”), other than any such mortgages, liens, pledges, security interests, charges, 
claims, restrictions and encumbrances directly and inseparably related to the Assumed Liabilities 
(as such term is defined below) (such other mortgages, liens, pledges, security interests, charges, 
claims and encumbrances being collectively, the ‘‘U~mgiilated Periiiitted Encuiizbraizces”), 
including, without limiting the generality of the foregoing as Unregulated Assets: 

(i) All evidences of indebtedness to, and rights to payment of, 
such Unregulated Seller, including accounts receivable, instruments, payment intangibles, bills 
and notes receivable, commercial paper and acceptances, letters of credit and chattel paper 
(including, without limitation, electronic chattel paper), including, without limitation, those listed 
on Schedule I .  1 (a)(i); 

(ii) All personal property, including, without limitation, machinery, 
Equipment, inventory, instruments, computer hardware and software, tooling, furniture, fixtures, 
motor vehicles, supplies, repair and maintenance parts, demonstration units, conduit, fiber, and 
other fixed assets, together with manufacturer or vendor warranties associated therewith, 
including, without limitation, those interests listed on Schedule 1 . 1 (a)(ii) hereto; 

(iii) All claims and rights under those leases and executory 
contracts (A) to which any Unregulated Seller is a party (as an original party, by operation of 
law, or through assignment) and (B) which PHX has elected to have such Unregulated Seller 
assume and assign to PHX pursuant to Section 365 of the Bankruptcy Code, all of which are 
listed on Schedule 1.3 hereto (collectively, the “Unregulated Assigned Contracts”), which 
Schedule may be amended by PHX, at any time from the date hereof through and including the 
date and time of the entry of the Approval Order (subject to coinpliance with Section 365 of the 
Bankruptcy Code), to include or withdraw any lease or executory contract of such Unregulated 
Seller; provided that, other than to remove any contract not assignable under Bankruptcy Code 
365, in the event such Schedule is amended by PHX after May 30, 2002, and such amendment 
results in an increase in the amount of rejection damages to be suffered by any Unregulated 
Seller’s estate, PHX shall increase the Cash Consideration in an amount sufficient to offset any 
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decrease in distributions to unsecured creditors as a result of any allowed claim for increased 
rejection damages resulting therefrom; 

(iv) All right, title and interest to trademarks, trademark rights, 
service marks, service mark rights, copyrights, trade names, trade name rights, fictitious business 
names, works of authorship, inventions (whether patentable or not), invention disclosures, 
industrial models, industrial designs, utility models and certificates of invention, designs, 
emblems and logos, trade secrets and other confidential information, manufacturing formulae, 
technical information, patents, patent applications, mask works, mask work registrations, 
franchises, franchise rights, customer and supplier lists, product designs, product packaging, 
business and product names, logos, slogans, rights of publicity, improvements, processes, 
formulae, processes, specifications, technology, methodologies, computer and other software 
(including, without limitation, all source code and object code), firmware, development tools, 
flow charts, annotations, all Web addresses, sites and domain names, all data bases and data 
collections and all rights therein, any other confidential and proprietary right or information, 
whether or not subject to statutory registration, and all related technical information, 
manufacturing, engineering and technical drawings, know-how and all pending applications for 
and registrations of patents, copyrights, trademarks, mask works, or other Unregulated Assets, 
and the right to sue for infringement or conversion, if any, in connection with any of the 
Unregulated Assets, and all documents, disks, records, files and other media on which any of the 
Unregulated Assets are stored, and other proprietary rights and general intangibles (collectively, 
the “Unregulated Proprietury Rights”), including, without limitation, all patents, patent 
applications, registered trademarks (and applications therefor) and registered copyrights listed on 
Schedule 1.1 (a)(iv) hereto, together with all applications therefore, or improvements or 
enhancements thereto, or derivative versions thereof at any time; 

(v) All rights and claims of such Unregulated Seller under express 
or implied warranties related to any of the Unregulated Assets as well as under all policies of 
insurance related to any of the Unregulated Assets or the related business, including, without 
limitation, with respect to any pending claims; 

(vi) All licenses, franchises, permits, easements and other property 
rights, authorizations and approvals issued to such Unregulated Seller by any domestic or foreign 
court, government, governmental agency, authority, entity or instrumentality (a “Governntentul 
Entity”), including, without limitation, those listed on Schedule 1.1 (a)(,vi); 

(vii) All original books or duplicates thereof of account, accounts 
payable and payroll records, drawings, files, papers, computer data (including information or 
programs stored in computers) and related computer or similar programs (the “Unregulated 
Records”); and 

(viii) All goodwill associated with the Unregulated 

(b) Regulated Stock Purchased by Holdings 

(i) Pursuant to Sections 363(f) and 365 of the 
and the Approval Order and subject to the tenns and conditions of, and in 

Assets. 

Bankruptcy Code 
reliance upon the 
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representations and warranties contained in, this Agreement, at the Second Closing (as such tenn 
is defined in Section 3.l(b) below), Yipes Group shall sell, transfer and assign to Holdings and 
Holdings shall purchase from Yipes Group, all of the right, title and interest of Yipes Group in, 
to and under the capital stock of Yipes Transmission (the “Transnzission Stock”), wherever 
located, free and clear of all, mortgages, liens, pledges, security interests, charges, claims, 
restrictions and encumbrances in accordance with, and to the extent permitted by, and with all of 
the protection afforded by, the Bankruptcy Code and the Federal Rules of Bankruptcy Procedure 
and the Approval Order (such mortgages, liens, pledges, security interests, charges, claims and 
encumbrances being collectively, the “Trurzsnzission Encumbrances”), other than any such 
mortgages, liens, pledges, security interests, charges, claims, restrictions and encumbrances 
directly and inseparably related to the Assumed Liabilities (as such term is defined below) (such 
other mortgages, liens, pledges, security interests, charges, claims and encumbrances being 
collectively, the ‘‘Transmission Permitted Encunz brances”). For such purpose “capital stock” 
shall include any and all options, warrants and other rights of every kind to acquire capital stock. 

(ii) Pursuant to Sections 363(f) and 365 of the Bankruptcy Code 
and the Approval Order and subject to the terms and conditions of, and in reliance upon the 
representations and wananties contained in, this Agreement, at the Second Closing, Yipes 
Transmission shall sell, transfer and assign to Holdings and Holdings shall purchase from Y ipes 
Transmission, all of the right, title and interest of Yipes Transmission in, to and under the capital 
stock of Y ipes Virginia (the “Virginia Stuck’’; and together with the Transmission Stock, the 
“Regulated Stock”), wherever located, free and clear of all mortgages, liens, pledges, security 
interests, charges, claims, restrictions and encumbrances in accordance with, and to the extent 
permitted by, and with all of the protection afforded by, the Bankruptcy Code and the FederaI 
Rules of Banh-uptcy Procedure and the Approval Order (such mortgages, liens, pledges, security 
in teres ts, ch ai-ges, cI aims and encumbrances being collectively, the ‘‘ Virginia En cum bran ces”) 
other than any such mortgages, liens, pledges, security interests, charges, claims, restrictions and 
encumbrances directly and inseparably related to the Assumed Liabilities (as such tenn is 
defined below) (such other mortgages, liens, pledges, security interests, charges, claims and 
encumbrances being collectively, the “ Virginia Permitted Encumbrances”). For such purpose 
“capital stock” shall include any and all options, warrants and other rights of every kind to 
acquire capital stock. 

(c) Regulated Assets Purchased by Holdings 

Pursuant to Sectioiis 363(f) and 365 of the Bankruptcy Code and the Approval Order and 
subject to the terms and conditions of, and in reliance upon the representations and warranties 
contained in, this Agreement, at one or more Regulatory Closings (as such tenn is defined 
below), each Regulated Seller shall sell, transfer and assign to Holdings and Holdings shall 
purchase and assume from each Regulated Seller, all of such Regulated Seller’s right, title and 
interest in, to and under all of the assets, properties, claims and rights included in such Regulated 
Seller’s bankruptcy estate constituting, related .to, regularly used in or necessary for, the 
operation of the Core Business as a going concern, other than for any Excluded Assets and the 
Regulated Stock (such assets, properties and rights being colIectively, the “Regulated Assets”), 
wherever located, free and clear of all mortgages, liens, pledges, security interests, charges, 
claims, restrictions and eiicumbrances in accordance with, and to the extent permitted by, and 
with all of the protection afforded by, the Baih-uptcy Code and the Federal Rules of Bankruptcy 
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Procedure and the Approval Order (such mortgages, liens, pledges, security interests, charges, 
claims and encumbrances being collectively, the “ReguZnted Encumbrances”), other than any 
such mortgages, liens, pledges, security interests, charges, claims, restrictions and encumbrances 
directly and inseparably related to the Assumed Liabilities (as such term is defined below) (such 
other mortgages, liens, pledges, security interests, charges, claims and encumbrances being 
collectively, the “Regulated Permitted E I Z C U I I Z ~ ~ U I Z C ~ S ” ) ,  including, without limiting the 
generality of the foregoing as Regulated Assets: 

(i) All licenses, permits, easements and other property rights, 
certificates, franchises, consents, waivers, registrations or other regulatory authorizations issued 
to each of the Regulated Sellers by any state or local Governmental Entities, including, without 
limitation, state and local public service and public utilities or similar coinmissions and 
municipalities (the “State Regulators”) (together with any renewals, extensions, or modifications 
thereof and any additions, improvements or enhancements thereto, the “State Licenses”) and all 
licenses, permits, certificates, franchises, registrations, easements and other property rights, and 
other authorizations issued to each of the Regulated Sellers by the Federal Communications 
Commission or any successor or other federal agency of applicable jurisdiction (the “FCC’) 
(together with any renewals, extensions or inodifications thereof and any additions, 
improvements or enhancements thereto made as of the date of the applicable Regulatory Closing, 
the “FCC Licenses”), including, without liniitation, those fisted on Schedule 1.1 (c)(i);  

(ii) All evidences of indebtedness to, and rights to payment of, 
such Regulated Seller, including, without limitation, accounts receivable, bills and notes 
receivable, instruments, payment intangibles, coininercial paper and acceptances, letters of credit 
and chattel paper (including electronic chattel paper), including, without limitation, those listed 
on Schedule 1.1 (c)(ii); 

(iii) All personal property, including, without limitation machinery, 
Equipment, inventory, instruments, computer hardware and software, tooling, furniture, fixtures, 
motor vehicles, supplies, repair and maintenance parts, demonstration units, conduit, fiber, and 
other fixed assets, together with manufacturer or vendor warranties associated therewith, 
including, without limitation, those interests listed on Schedule 1.1 (c)(iii) hereto; 

(iv) All claims and rights under those leases and executory 
contracts (A) to which any Regulated Seller is a party (as an original party, by operation of law, 
or through assignment) and (B) which Holdings has elected to have such Regulated Seller 
assume and assign to Holdings pursuant to Section 365 of the Bankruptcy Code, all of which are 
listed on Schedule 1.3 hereto (collectively, the “Regulated Assigned Contracts” and together 
with the Unregulated Assigned Contracts, the “Assigfled Contracts”), which Schedule may be 
amended by Holdings, at any time from the date hereof through and including the date and time 
of the entry of the Approval Order (subject to compliance with Section 365 of the Bankruptcy 
Code), to include or withdraw any lease or executory contract of any Regulated Seller; provided 
that, other than to remove any contract not assignable under Bankruptcy Code fj 365, in the event 
such Schedule is amended by Holdings after May 30, 2002, and such amendment results in an 
increase in the amount of rejection damages to be suffered by any Regulated Seller’s estate, 
Holdings shall increase the Cash Consideration in an amount sufficient to offset any decrease in 
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distributions to unsecured creditors as a result of any allowed claim for increased rejection 
damages resulting therefrom; 

(v) All right, title and interest to trademarks, trademark rights, 
service marks, service mark rights, copyrights, trade names, trade name rights, fictitious business 
names, works of authorship, inventions (whether patentable or not), iiiveiition disclosures, 
industrial models, industrial designs, utility models and certificates of invention, designs, 
emblems and logos, trade secrets and other confidential information, manufacturing formulae, 
technical infomation, patents, patent applications, mask works, mask work registrations, 
fianchises, franchise rights, customer and supplier lists, product designs, product packaging, 
business and product names, logos, slogans, rights of publicity, improvements, processes, 
fonnulae, processes, specifications, technology, methodologies, computer and other software 
(including all source code and object code), firmware, development tools, flow charts, 
annotations, all Web addresses, sites and domain names, all data bases and data collections and 
all rights therein, any other confidential and proprietary right or infonilation, whether or not 
subject to statutory registration, and all related technical information, manufacturing, engineering 
and technical drawings, know-how and all pending applications for and registrations of patents, 
copyrights, tradenames, mask works, or other Regulated Assets, and the right to sue for 
infringement or conversion, if any, in connection with any of the Regulated Assets, and all 
documents, disks, records, files and other media on which any of the Unregulated Assets are 
stored, and other proprietary rights and general intangibles, (collectively, the “Regdated 
Proprietary Rights” and together with the Unregulated Propii etary Rights, the “Proprietary 
Righ W) , i iicl uding without 1 i mi t a ti on , a1 I pat en t s , pat en t app 1 i cat i ons , I-egi s t er ed t r ad eiii arks (and 
applications therefor) and registered copyrights listed on Schedule 1 .l (c)(v) hereto, together with 
all applications therefore, or iinprovements or enhancements thereto, or derivative versions 
thereof at any tiine; 

(vi) All rights and claims of such Regulated Seller under express or 
implied warranties related to any of the Regulated Assets as well as under all policies of 
insurance related to any of the Regulated Assets, including with respect to any pending claims; 

(vii) All original books or duplicates thereof of account, accounts 
payable and payroll records, drawings, files, papers, computer data (including infonnation or 
programs stored in computers) and related computer and similar programs (the “Regulated 
Records” and together with the Unregulated Records, the   record^'^); and 

(viii) AI1 goodwill associated with the Regulated Assets. 

(d) Other Assets Purchased by Purchasers 

Pursuant to Sections 363(f) and 365 of the Bankruptcy Code and the Approval 
Order (as such term is defined in Section 7.4 below) and subject to the tams and conditions of, 
and in reliance upon the representations and warranties contained in, this Agreement, at the First 
Closing, each Seller shall sell, transfer and assign to Purchasers and Purchasers shall purchase 
and assume from each Regulated Seller, all of such Regulated Seller’s right, title and interest in, 
to and under all of the assets, properties, claims and rights set forth below in this Section 1.1 (d), 
whether relating to the Core Business or otherwise (such transfen-ed assets, properties and rights 
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being collectively, the “Other Assets”), wherever located, free and clear of all mortgages, liens, 
pledges, security interests, charges, claims, restrictions and encumbrances in accordance with, 
and to the extent permitted by, and with all of the protection afforded by, the Bankruptcy Code 
and the Federal Rules of Bankruptcy Procedure and the Approval Order (such mortgages, liens, 
pledges, security interests, charges, claims and encumbrances being collectively, the “Otlzer 
Encunzbrances”; and together with the Unregulated Encumbrances, the Regulated 
Encumbrances, the Transmission Encumbrances and the Virginia Encumbrances, the 
“Encunzbrances”), other than any such mortgages, liens, pledges, security interests, charges, 
claims, restrictions and encumbrances directly and inseparably related to the Assumed Liabilities 
(as such term is defined below) (such other mortgages, liens, pledges, security interests, charges, 
claims and encumbrances being collectively, the “Other Permitted Encumbraizces”; and 
together with the Unregulated Permitted Encumbrances, the Regulated Permitted Encumbrances, 
the Transmission Pennitted Encumbrances and the Virginia Permitted Encumbrances, the 
“Pevnzitted Encumbrances” each of which is set forth on Schedule 1.3), including, without 
limiting the generality of the foregoing as Other Assets: 

(i) any and all claims (as defined in Section lOl(5) of the 
Bankruptcy Code), including, without limitation, claims under Bankruptcy Code §506(c), 5 10, 
544, 545, 547, 548, 549, 550 and 553 of such Seller (A) against any former or current holder of 
an Assumed Liability or any of such holder’s shareholders, partners, limited partners, officers, 
directors, employees, attorneys, agents or affiliates in their respective capacity as such, 
including, without limitation, any claims relating to, or arising from, the Note Purchase 
Agreement (as defined below) or the Noteholder Liabilities, whether pre or post-petition, legal or 
equitable, related to the Core Business or not related to the Core Business, including, without 
limitation, all such claims against any person or entity listed on Schedule 1.1 (d)(i)(A) and (B) 
listed on Schedule I .  1 (d)(i)(B), in each case whether or not asserted and whether contingent or 
fixed (collectively, the “Purclzased Claims”); provided, however, that to the extent that any such 
claims are not assignable under applicable law, then to the maximum extent permitted by 
applicable law, the proceeds are assigned to Purchasers and Purchasers shall be the exclusive 
managers of such claims for the purpose of such collection, settlement, compromise or other 
management of such claims on behalf of the estates of the Sellers; provided that, Purchasers shall 
reimburse Sellers for any reasonable costs and expenses incurred by Sellers in the course of such 
collection, settlement, compromise or management; and provided further that, Purchasers shall 
have no obligation to pursue or prosecute any such claims and the decision to prosecute or not 
prosecute such claims shall be in the sole and absolute discretion of Purchasers. 
Notwithstanding the foregoing, the parties agree that the Purchased Claims shall not include (A) 
any claims (the “D&O Clcrinzs”) of Sellers for breach of fiduciary duty, corporate waste, 
negligent mismanagement or misrepresentation against any individuals which serve as current or 
served as former directors or officers of the Sellers (the “D&O’s”), but shall include any D&O 
Claims with respect to any affiliates or related parties of the D&O’s who currently hold or in the 
past held Noteholder Liabilities and (8) any defenses to the allowance of any pre- or post- 
petition claims against the Sellers other than defenses against the Noteholder Liabilities or the 
DIP Loan Amounts. The purpose and intent of the previous sentence is to allow Sellers to hold 
the individual D&Os accountable for the D&O Claims (if any), while allowing Purchasers to 
acquire the Purchased Claims, even through some holders of Assumed Liabilities may be 
affiliates of the D&Os; 
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(ii) Subject to Section 1.7, all rights to refunds of (including, 
without limitation, surety or security refund rights), or rights to reallocate, cash deposits or other 
rights to payment securing obligations of such Seller under any Assumed Contracts or surety 
bonds related to the Core Business (the “Deposits”), including without limitation, those 
described on Schedule 1.1 (d)(ii); 

(iii) Any Equipment not otherwise covered in this Section 1.1 ; 

(iv) Any notes made by an employee or consultant of such Seller or 
any affiliate of such Seller who becomes an employee or consultant of either of the Purchasers 
within one month of the First Closing Date (the “Purchased Nutes”); and 

(v) Any other asset listed on Schedule 1.1 (d)(iv). 

(e) Regulatory Approval 

If no approval (a “Regulatory Apyrovar’) of a State Regulator is required to 
transfer any particular Regulated Asset to Holdings, such Regulated Asset shall be transferred to 
Holdings on the First Closing Date (as defined below). If Regulatory Approval is required to 
transfer any particular Regulated Asset to Holdings, such Regulated Asset shall not be deemed 
transferred hereunder until the appropriate Regulatory Approval shall have been obtained from 
such State Regulator, at which time such Regulated Asset shall be automatically transfen-ed to 
Holdings without further action by the relevant Regulated Seller, Holdings or hrther order of the 
Court. The transfer of a Regulated Asset shall be deemed to constitute a “Regulated CZusing”. 

(f) Option for PIan of Reorganization 

Notwithstanding anything else in this Ageement, at any time after the First 
Closing Date, Holdings may elect (the “Plnrz Election”) (at its sole arid absolute discretion) to 
obtain control of any Regulated Assets not already the subject of a Regulatory Closing pursuant 
to a plan of reorganization for both of the Regulated Sellers. Upon the making of a Plan Election 
by Holdings, Holdings shall propose a plan of reorganization to the Regulated Sellers and any 
statutory committee appointed in the bankruptcy case or cases thereof and shall request the 
consent of such parties to the confirmation of such plan or reorganization, which consent shall 
not be unreasonably withheld. If Holdings cannot obtain the consent of the Regulated Sellers 
and coininittee within 30 days of the Plan Election, the Pian Election shall be deemed null and 
void and shall be of no further force or effect and Holdings shall not file or seek to confirm such 
plan of reorganization. The parties agree that the following plan provisions are reasonable: 

(i) 
the capital stock of the reorganized Regulated Sellers; 

On the effective date of such plan, Holdings shall own 100% of 

(ii) On the effective date of the plan, the reorganized Regulated 
Sellers shall have all Regulatory Approvals required to operate their business as such business is 
peimitted to operate on the date hereof; 
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(iii) Such plan shall require the Regulated Sellers to provide 
continued service and access to PHX as shall be required for PHX to continue its operations 
without interruption on terms and conditions acceptable to PHX; and 

(iv) 
’ (A) Holdings shall not be compelled to increase the Purchase 

Price for the Unregulated Assets in any such plan and (B) the Sellers shall not be compelled to 
accept any decrease in the Purchase Price for the Unregulated Assets in any such plan. 

The parties agree that the exclusive period set forth in Bankruptcy Code 5 1 12 1, 
as extended froin time to time, and the automatic stay set forth in Bankruptcy Code §362(a), 
shall be modified on the First Closing Date to the extent required to permit the implementation of 
this Section 1 . I. (f). 

1.2. Excluded Assets. 

Notwithstanding anything contained in this Agreement to the contrary, the following 
assets, properties, claims arid rights will not be included in the Acquired Assets (the “Excluded 
Assets”): 

(a) The corporate seal, minute books, charter documents, corporate stock 
record books and such other Records as pertain to the organization, existence or share 
capitalization of a Seller and duplicate copies of such records as are necessary to enable such 
Seller to (i) file its tax returns and reports and (ii) otherwise administer its b a i h p t c y  estate, as 
well as any other Records or materials relating to such Seller generally and not involving or 
relating to the Acquired Assets; 

(b) All “employee benefit plans” (as such term is defined by Section 3(3) 
of the Employee Retirement Security Act of 1974, as amended (“ERISA”)), “employee pension 
benefit plans” (as such term is defined by Section 3(2) of ERISA) and all other pension, profit 
sharing or cash or deferred compensation plans and trusts and assets thereof and any other 
employee benefit plan or arrangement thereof, if any, maintained by such Seller or any of its 
affiliates; 

(c) Any Seller’s equity interests in any other Seller (other than the 
Regulated Stock); 

(d) Except for the Deposits, all cash, cash equivalents, certificates of 
deposit, securities investments, rights to purchase or acquire securities, money market savings 
accounts, and other accounts with financial institutions and all rights to refunds of (including, 
without limitation, surety or security refimd rights), or rights to reallocate, cash deposits or other 
r i g h t s  to payment securing obligations of such Seller under any executory or unexpired leases not 
assumed hereunder or surety bonds not related to the Core Business, including, without 
limitation, those listed on Schedule 1.2(d); 

(e) Any refunds or ri&ts to reallocate cash deposits or other rights to 
payment securing the obligations of any Seller to the City of New York, New York in excess of 
$1,000,000 (such excess, the “NYC Deposits”); 
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(0 All contracts, contractual licenses, leases or other agreements which 
are not Assigned Contracts; 

(g) 
an Assigned Contract; 

Any accounts receivable relating to customers which are not parties to 

(h) 
the Procedures Order; 

Any deposits tendered to the Sellers by “Alternative Bidders” under 

(i) Any D&O Claims; 

(j) Any claims under Bankruptcy Code $506(c), 510, 544, 545, 547, 548, 
549, 550 and 553, other than Purchased Claims; 

(k) Any options or warrants in Netscreen, Inc. held by Sellers; 

, (1) Any stock of YY Software, Inc. held by Sellers; 

(m) Any rights to refunds of premiuins under insurance policies of Sellers 
in effect pi-ior to the First Closing Date, except for the Deposits; 

(n) Any rights of recovery (whether for reimbursement, contribution or 
otherwise) against co-debtors or insurers on account of any claims other than the Purchased 
Claims; 

(0 )  All tax rehnds, credits or reductions; 

(p) All notes receivable other than Purchased Notes and notes receivable 
relating to Assumed Contracts; and 

(9) Except as otherwise set forth in Section l.l(d), (A) any Acquired 
Asset, property or right not subject to a Co-Bid, relating to Sellers’ operating business in the 
%on-core” markets of Atlanta, Boston, Miaini, Pittsburgh and Washington D.C. (the “Nan-Cure 
Assets”) and (B) any assets listed on Schedule 1.2. 

1.3. Assumed Liabilities. 

Purchasers shall assume and thereafter in due course pay and fully satisfy (as applicable 
to each such party with respect to the Unregulated Assets in the case of PHX and the Regulated 
Assets in the case of Holdings): 

(a) all liabilities and obligations of the applicable Sellers associated with 
an Assigned Contract which arise after the assumption of such Assigned Contract by PHX or 
Holdings (as the case may be) (the “Contractual Obligations”), and any undertakings (payment 
and/or performance) necessary to cure defaults or compensate for losses under such Assigned 
Contracts, as set forth on Schedule 1.3 (the “Cure Amounts”); provided, that, at the request of 
Purchaser, one or more Assigned Contracts shall have first been modified so that the Cure 
Amounts and other terms of such Assigned Contracts are in foiin and substance satisfactory to 
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the Purchasers; provided further that, if an Assigned Contract has not been modified in form and 
substance satisfactory to Purchasers, then, at Purchasers’ option, such Assigned Contract may be 
deleted from Schedule 1.3; 

(b) any obligations and liabilities associated with the purchase by PHX or 
Holdings of Equipment or fiber which is subject to a pre-existing security interest or lease, as set 
forth in Schedule 1.3 (the LLAssunzed Vendor Obligations”); 

(c)  all liabilities and obligations of the applicable Sellers under and in 
connection with that certain Amended and Restated Convertible Note Purchase Agreement (the 
“Note Purchase Agreemerzt”) dated as of March 5 ,  2002, by and among Yipes Group and the 
“Noteholders” from time to time party thereto, including any guarantees thereof issued by the 
Sellers (the “Nutelzolder Liabilities7’); 

(d) any liabilities or obligations to or on the account of any State 
Regulator in connection with the maintenance or procurement of any State Licenses, FCC 
Liceiises or any Regulated Proprietary Rights related to any such State Licenses or FCC Licenses 
to the extent not covered by the Deposits (the “Regulatury Liabilities”); and 

(e) all liabilities and obligations of the Unregulated Sellers for accrued 
vacation and unreiinbursed expenses relating to employees of the Unregulated Sellers who are 
offered employment by the Purchasers within one month of the First Closing Date (the 
“Employee Liabilities”). 

The Contractual Obligations, the Cure Amounts, the Assumed Vendor Obligations, the 
Noteholder Liabilities, the Regulatory Liabilities and Employee Liabilities are collectively 
referred to herein as, the C‘Assimzed Liabilities”. 

Except for the Assumed Liabilities, Purchasers have not agreed to pay, shall not be required to 
assume or pay, and shall have no liability or obligation for or with respect to, any liability or 
obligation, whether direct or indirect, absolute, inchoate, or contingent, of the Sellers, however 
or whenever arising under any legal, equitable or other theory whatsoever, and each Seller agrees 
that it will take a31 commercially reasonable actions and do all commercially reasonable things 
necessary to reasonably ensure that Purchasers are not liable for any of the foregoing. 
Purchasers shall not be deemed a successor to any Seller for the purposes of any theory of 
successor liability. The parties agree that Sellers shall not be liable for any obligations of the 
Purchasers, including, without limitation, any liabilities of Purchasers arising after the First 
Closing Date relating to Purchasers’ operation of the Core Business (the “Purchaser 
Liabilities”). In the event that an invoice or similar request for payment (a “Mixed Invaice”) 
contains both Purchaser Liabilities and liabilities of one or more Sellers (other than Assumed 
Liabilities) (the “Seller Liabilities”), the parties shall negotiate in good faith to identify which 
liabilities are Purchaser Liabilities and which are Seller Liabilities and shall take all appropriate 
actions to properly allocate the Mixed Invoice pursuant to the terms and conditions of this 
A gre ern en t . 
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1.4. Co-Bidders. 

(a) At the option of the Purchasers, Purchasers may, upon written notice 
to Yipes Communications (a “Co-Bid Notice”), designate one or more co-bidders, who may be 
affiliated or unaffiliated with the Purchasers (each a “Co-Bidder”), for assets, properties, claims 
and rights included in Sellers’ b a i h p t c y  estates and described in such Co-Bid Notice, 
including, but not limited to, any of the same which consist of Non-Core Assets, for 
consideration to be paid to the Sellers ( ‘ 0 - B i d  Corzsideration”) and on terms and conditions 
described in such Co-Bid Notice. 

(b) Upon such Co-Bidder’s execution of a joinder agreeinent to this 
Agreement on tenn and conditions satisfactory to the Purchasers, including, but not limited to, 
conditions regarding (i) the financial status and creditworthiness of such Co-Bidder and (ii) the 
Purchasers’ replacement of such Co-Bidder or termination of such Co-Bid, such Co-Bidder shall 
become a party to this Agreement to the extent and in the manner specified in such joinder 
agreement. 

(c) In connection with any such Co-Bid, Purchasers shall negotiate in 
good faith to enter into agreements with such Co-Bidder relating to the provision of any 
Acquired Asset, service or other benefit that the Purchasers are entitled to hereunder or under 
any Transaction Agreements (as defined below), including, but not limited to, the sale or 
assignment of Equipment leased or owned by Purchasers and the provision by Purchasers of 
NOC Services, transitional iiianageiiient services and access to Regulated Assets provided to 
Holdings under the Intellin Services Agreement (as defined below), on terms mutually 
satisfactory to the Purchasers and such Co-Bidder and for consideration to be paid to the 
Purchasers for their own account. 

1.5. Provisions Relating to Certain Premises. 

(a) In the event that (i) the Purchasers seek to remove Acquired Assets 
froin a co-location facility, warehouse or other premises (the “Prenzises”) after they have been 
sold to Purchasers free and clear of Encumbrances and (ii) the executory contract or unexpired 
lease relating to such Premises has been rejected by the Sellers and (iii) the operator, 
warehouseman or landlord (the “Purported Lien HoZder”) of such Premises asserts a statutory or 
contractual lien upon such Acquired Assets, theii one (and only one) of the following shall occur: 

(i) Purchasers shall abandon the relevant Acquired Assets to the 
Purported Lien Holder, in which case the Encumbrances of such Purported Lien Holder upon 
such Acquired Assets previously removed by the sale free and clear provided for hereunder shall 
reattach to such Acquired Assets and shall divest from the Purchase Price or its proceeds; or 

(ii) Purchasers shall remove such Acquired Assets from the 
Premises, in which case the statutory or contractual Encumbrances of the Purported Lien Holder 
previously removed by the sale free and clear provided for hereunder shall continue to attach to 
the Cash Consideration to the same extent and with the same perfection, priority and validity as 
such Encumbrances attached to the removed Acquired Assets. 
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(b) If Purchasers remove the Acquired Assets as set forth in clause (ii) 
above, the Sellers, or at the option of the Purchasers, the Purchasers on behalf of the Sellers’ 
estates, shall commence, and the Purchasers shall fund the commercially reasonable cost of, 
litigation to remove, avoid or limit the Encumbrances of the Purported Lien Holder upon the 
Cash Consideration (whether under Bankruptcy Code $ 8  544, 545, 547 or otherwise) resulting 
from the removal of such Acquired Assets. The Sellers (or representatives of their estates) and 
the Purchasers shall cooperate in good faith during the litigation and no such litigation shall be 
settled without agreement by both the Sellers (or any representatives of their estates) and the 
Purchasers. In the event that such litigation is unsuccesshl, Purchasers shall adjust the Direct 
Consideration (as defined below) to offset any payments made by the Sellers to such Purported 
Lien Holder on account of the secured claiiii (a “Lierz HoZder Claitd’) related to the removal of 
such Acquired Assets by Purchasers (the “Lien Holder True-Up”). Purchasers shall have no 
obligation to pay the Lien Holder True-Up unless Sellers or Purchasers commence litigation as 
provided in this Section 1.5(b). Purchasers shall pay the Lien Holder True-Up within 30 days of 
the entry of a final and non-appealable judgment awarding a Purported Lien Holder a Lien 
Holder Claim. 

1.6. Core Business Allocations. 

Without limiting the generality of any other definition or provision conferring any benefit 
in favor of either of the Purchasers, the following rules of interpretation shall apply to Section 
1.1: 

(a) Any property, claiiii or right of Sellers shall be deemed to be 
“constituting, related to, regularly used in, or necessary for, the operation of the Core Business as 
a going concern” for the purposes of this Agreement if such property, claim or right is involved 
in any respect, in whole or in part, in the operation of the Core Business; 

(b) To the extent that any property, claim or right may not be lawfully 
transferred to the Purchasers without Regulatory Approval, such Acquired Asset is a Regulated 
Asset or Regulated Stock, as the casemay be, but, to the extent that such property, claim or right 
constitutes property of the estate that may be lawfully transferred to a Purchaser without 
Regulatory Approval, such property, claim or right is a Unregulated Asset or Other Asset, as the 
case may be; and 

(c)  Any property, claim or right of Sellers is either an Acquired Asset or 
an Excluded Asset, and Acquired Assets are either Unregulated Assets, Regulated Assets, 
Regulated Stock or Other Assets. 

1.7. Certain Provisions Related to Deposits. 

(a) Other than with respect to the NYC Deposits, if and when Purchasers 
receive a refund or retum of any Deposits within one year of the First Closing Date, Purchasers 
shall return such Deposits to the Sellers less any costs and expenses incurred by the Purchasers in 
obtaining such refund or retum; provided that, Purchasers shall not be required to retum any such 
refunds or retums if such refunds or retums are used, or are reasonably conternplated to be used 
within a reasonable time, by Purchasers to secure a replacement, or renewal of, the Assumed 
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Contract or security bond to which such refunds or returns are related. Purchasers shall be under 
no obligation to take any action (or refrain froin taking any action) or enter into any agreements 
(or refrain from entering into any agreements) for the purpose of, or in order to, obtain any such 
refunds or retunis. 

(b) Purchasers shall cooperate in good faith with Sellers to obtain the 
refund or return of the NYC Deposits froin the City of New York and shall. pay such NYC 
Deposits to Sellers less any costs and expenses incurred by the Purchasers in obtaining the NYC 
Deposits; provided that, Purchasers shall not be liable to Sellers for any failure by the City of 
New York to return the NYC Deposits and; provided, further that Purchasers shall not be 
required to return such portion of the NYC Deposits to the extent that the City of New York 
requires or is reasonably contemplated to require that Purchasers maintain any deposits above 
$1,000,000 as security for Purchasers’ business operations within the City of New York at the 
time the NYC Deposits are received by the Purchasers. 

SECTION 2. PURCHASE PFUCE 

2.1. Purchase Price. 

The purchase price (the “Purchase Price”) shall consist of the following: 

(a) PHX and Holdings shall assume their respective Assumed Liabilities. 
The Noteholder Liabilities and the Assumed Vendor Obligations shall be assuined (or paid) as of 
the First Closing Date. The Assumed Liabilities related to Assigned Contracts shall be assuined 
as of the effective date that any such Assigned Contract is assigned to PHX or Holdings (as the 
case may be); 

(b) Purchasers, as assignee of the DIP Lenders, shall credit bid the entire 
DIP Loan Amount on the First Closing Date, subject to Section 5 of the Second Stipulation 
between Debtor and Norwest Venture Partners VH, L.P. Authorizing Use of Cash Collateral, 
Granting Replacement Liens and Administrative Claims as Adequate Protection and Order 
Therefor (as amended from time to time). For purposes of this Agreement, the “DIP Loan 
Amount” means the outstanding principal, plus accrued but unpaid interest thereon, plus other 
liquidated amounts owing under that certain Debtor-in-Possession Tenn Credit and Security 
Agreement dated as of April 10, 2002, by and among the lenders froin time to time parties 
thereto (the “DIP Lenders”), the Sellers and Norwest Venture Partners VII, L.P. as 
administrative agent as amended (the ‘ 2 u a n  Agreement”) and related Loan Documents as 
amended (collectively, the “DIP Loan Documents”) on the First Closing Date; 

(c) Purchasers shall pay, on the First Closing Date, $1,000,000 (the 
“Direct Curzsideration”; and together with the amount disbursed to or for the account of Seller 
pursuant to the Escrow Account described below and the cash portion of any Go-Bid 
Consideration, the ‘‘Cash Corzsideration”) to Yipes Cominunications in iinmediately available 
hnds, to an account designated in writing by Yipes Communications; 

(d) Purchasers shall pay $1,000,000 in immediately available hnds (the 
‘‘Itzitiaf Escrow Balance”) to be deposited by Purchasers into an escrow account with Wells 
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Fargo Bank, N.A. (or an affiliate thereof) (the “Escrow Account”) pursuant to an escrow 
agreement, by and among and in form and substance satisfactory to Purchasers and Sellers, 
which agreement shall contain the escrow release conditions set forth in Section 2.4 below (the 
“Escrow Agreement”); and 

(e) 
Consideration, if any. 

Any Co-Bidder shall tender, on the First Closiiig Date, the Co-Bid 

2.2. Allocation of Purchase Price; Allocation of Taxes. 

The parties agree that the value of the collateral securing the DIP Loan Amount and the 
Noteholder Liabilities equals or exceeds those amounts, such that the payments thereon or 
assumptions thereof pursuant to this Agreement shall constitute payment of allowed secured 
claims that are valid and enforceable and as to which no setoff, recoupment, defense, 
counterclaim or right of disgorgeinent or tumover shall be applicable. 

In addition, each of the parties agrees that the Purchase Price shall be allocated among the 
Acquired Assets as reasonably determined by Purchasers prior to the First Closing on a schedule 
to be prepared by Purchasers (and reasonably satisfactory to Yipes Communications) in 
accordance with Section 1060 of the Internal Revenue Code of 1986, as amended (the “Code”); 
provided that the portion of the Purchase Price allocated to the Regulated Stock shall be $1 .OO 
(One Dollar). Each of the parties agrees to report this transaction for state and federal tax 
purposes in accordance with such allocation. If any state or federal taxing authority challenges 
such allocation, Purchasers and the applicable Seller shall cooperate in good faith in responding 
to such challenge. The party receiving the notice of such chaIlenge shall give prompt written 
notice to the other parties of any such challenge. Purchasers shall have the option to elect within 
thirty (30) days of receipt of such notice to assume the defense of any such challenge. 
Regardless of whether Purchasers elect to assume such defense, each of Purchasers and the 
applicable Seller, respectively, shall be entitled to approve the settlement, if any, that the other 
may desire to make with respect to any such challenge, which approval shall not be unreasonably 
withheld. The Approval Order shall reserve jurisdiction to resolve any such dispute with a 
taxing authority in accordance with 1 1  U.S.C. 8 505 and other applicable law. 

Notwithstanding any provision or implication to the contrary in this Agreement, the 
allocation of the Purchase Price among the estates of the Sellers shall be subject to further 
agreement or order of the Barikruptcy Court. The Cash Consideration deposited in the Escrow 
Account, subject to satisfaction of the Regulatory Approvals and the Regulatory Obligations 
shall not constitute an admission or acknowledgment that such amount, or any specific portion 
thereof, is or should be allocable to one of the Regulated Sellers. 

2.3. Trans fer Taxes 

Notwithstanding any statute, rule, regulation, ordinance, ruling, writ or injunction 
(collectively, “Legal Requirements”) that would otherwise impose liability on the Sellers, as 
between Purchasers and the Sellers, it shall be the Purchasers’ responsibility to pay any transfer 
or similar taxes when due. Each of the Purchasers shall, at its own expense, file all necessary tax 
retunis and other documentation with respect to all such taxes; provided, however, that, if 
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required by the Court or any Legal Requirement, the Sellers will join in the execution of any 
such tax retunis and other documentation; and provided, further that nothing contained in this 
Section 2.3 shall be deemed to limit any transfer tax exemption in accordance with Section 
1 146(c) of the Bankruptcy Code provided for in the Approval Order. 

2.4. Escrow Release Provisions. 

The Escrow Amount shall be irrevocably released to the Sellers as follows: 

(i) One seventh (1/7) of the Initial Escrow Balance remaining on 
any date that the Regulated Sellers shall have obtained any of the Regulatory Approvals listed on 
Schedule 2.4 not previously obtained by Regulated Sellers up to a maximum distribution of five 
sevenths (5/7)  of the Initial Escrow Balance; 

(ii) The remaining Initial Escrow Balance on the date that the 
Regulated Sellers shall have obtained all of the Regulatory Approvals listed on Schedule 2.4 not 
otherwise obtained under clause (i) above (such date, the “Regulatory Approvnl Cumpletion 
Date”); and 

(iii) The remaining Initial Escrow Balance on the effective date of a 
plan of reorganization that is confilmed pursuant to Section 1.1 (f) hereof (the “Plan Effective 
Date”); 

provided that, if the Regulatory Approval Coinpletion Date or the Plan Effective Date shall not 
have occurred prior to June 10, 2003, then an amount equal one-half (1/2) of the Initial Escrow 
Balance remaining on June 10, 2003 shall on such date be irrevocably released to the Purchasers 
instead of the Sellers; and provided hrther that, if the Regulatory Approval Coinpletion Date or 
the Plan Effective Date shall not have occurred prior to July 10, 2003 (the ‘‘Final Escrow 
Release Dufe”), then any Initial Escrow Balance remaining in the Escrow Account on the Final 
Escrow Release Date shall on such date be irrevocably released to the Purchasers instead of the 
Sellers; and provided further, that any Initial Escrow Balance remaining in the Escrow Account 
on the date that any of the following occur shall be irrevocably released to the Purchasers instead 
of the Sellers on such date: (i) any Regulated Seller shall have ceased providing continuous 
service to PHX or Holdings on the terms and conditions set forth in the Interim Services 
Agreement, except as a result of Purchasers’ default thereunder, (ii) any Seller shall have 
violated the covenants set forth in Section 6.8(a) or (c) of this Agreement or (iii) the bankruptcy 
case of any Regulated Seller shall have been converted into a case under chapter 7 of the 
Bankruptcy Code or an examiner or chapter 11 trustee shall have been appointed in the 
b a i h p t c y  case of any Regulated Seller. Nothing in this Section 2.4 shall prevent Sellers from 
asserting a Seller Regulatory Claim against the Escrow Account. 

The payment of the Escrow Aiiiounts shall be subject to such other terms and conditions as may 
be set forth in the Escrow Agreement, which shall be consistent with this Section 2.4. 
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SECTION 3. CLOSINGS; CLOSING DELIVERIES. 

3.1. The Closings. 

(a) The s‘ale of Unregulated Assets Contemplated by this Agreement (the 
“First Closiizg”) shall occur within three (3) business days after the satisfaction or waiver of the 
conditions set forth in Sections 7 and 8 hereof, at the offices of Brobeck, Phleger & Harrison 
LLP, One Market Street, San Francisco, Califomia, or at such other place and on such other date 
and time as PHX and the Unregulated Sellers shall mutually agree, orally or in writing (such date 
being referred to herein as the “First Closirzg Date”). 

(b) The sale of the Regulated Stock contemplated by this Agreement (the 
“Second Clusing”) shall occur within three (3) business days after the satisfaction or waiver of 
the conditions set forth in Section 9 hereof, at the offices of Brobeck, Phleger & Hamson LLP, 
One Market Street, San Francisco, California, or at such other place and on such other date and 
time as Holdings, Yipes Group and Yipes Transmission shall mutually agree, orally or in writing 
but in no case less than three (3) business days following the receipt of the applicable Regulatory 
Approval therefor, except as o thenvise unaiiiinously agreed by the applicable parties (such date 
being referred to herein as the ‘‘Second Closirzg Date”). 

(c) Regulatory Closings shall occur froin time to time as set forth in 
Section 1 ,l(d). The First Closing, the Second Closing and each Regulatory Closing is referred to 
herein as a “Closirzg.” 

3.2. Sellers’ Obligations at First Closing. 

At the First Closing, unless specified otherwise, each Seller shall deliver or cause to be 
delivered to PHX and/or Holdings (as the case may be): 

(a) possession of all of the Records transferable without Regulatory 
Approval together with copies of any reasonably requested books and records that are Excluded 
Assets; 

(b) possession of all of the Unregulated Assets and all Regulated Assets 
which can be transferred without Regulatory Approval, which insofar as they are tangible will 
remain at the premises where they are located; 

(c) all documents of title relating to the Unregulated Assets and the 
Regulated Assets transferable without Regulatory Approval; 

(d) any applicable flings, recordations, notices and consents related to the 
Unregulated Assets and the Regulated Assets transferable without Regulatory Approval; 

(e) possession of all originals or copies of all Unregulated Assigned 
Contracts and Regulated Assigned Contracts assignable without Regulatory Approval and other 
documentary Unregulated Assets and Regulated Assets transferable without Regulatory 
Approval and appropriate insti-uxnents of assignment thereof; 
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(f) copies of resolutions of each Seller’s Board of Directors certified by a 
Secretary, Assistant Secretary, or other appropriate officer of such Unregulated Seller, 
authorizing the execution, delivery and performance of this Agreement and the transactions 
contemplated by this Agreement; 

(g) a certificate (a “Seller’s CZoshg Certificate”) setting forth that, except 
as expressly set forth in each Seller’s Closing Certificate, (i)  each of the representations and 
wan-anties made by such Seller in this Agreement was accurate in all respects as of the date 
hereof (to the extent that such representation and warranty related to the date hereof) and is 
accurate in all material respects as of the First Closing Date as if made on such date; (ii) each of 
the covenants and obligations that each such Seller is required to have complied with or 
performed pursuant to this Agreement at or prior to the First Closing Date has been duly 
complied with and performed in all material respects; and (iii) each of the conditions set forth in 
Section 7 has been satisfied in all material respects. 

. (h) a Bill of Sale in such form as agreed to between PHX and each 
Unregulated Seller in accordance with the terms hereof, duly executed by each such Unregulated 
Seller; 

(i) . a Bill of Sale in such fonn as agreed to between Holdings and each 
Regulated Seller in accordance with the terms hereof, duly executed by each Regulated Seller; 

(j) a duly executed Interim Services Agreement 

(k) a duly executed Security Agreement; and 

(1) each of the other agreeiiients and docuinents conteinplated to be 
delivered by or entered into by each Seller in connection with or pursuant to this Agreement, 
duly executed by each such Seller. 

3.3. Purchasers’ Obligations at the First Closing. 

At the First Closing, Purchasers shall deliver or cause to be delivered to Yipes 
Coinmuiiications on behalf of Sellers: 

( a )  the Cash Consideration, payable to Sellers and the Escrow Account as 
set forth in Section 2.4; 

(b) written acknowledgeinent of satisfaction of all of the Sellers’ 
indebtedness under the DIP Loan Agreement; 

(c) an Assumption Agreement in such fonn as agreed to between PHX 
and the Unregulated Sellers in accordance with tenns hereof, duly executed by PHX; and 

(d) an Assumption Ageeiiient in such form as agreed to between 
Holdings and the Regulated Sellers in accordance with ternis hereof, duly executed by the 
Regulated Sellers; and 
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(e) each of the agreements and documents contemplated to be delivered 
by or entered into by Purchasers in connection with or pursuant to this Agreement, duly executed 
by Purchaser. 

3.4. Second Closing. 

At the Second Closing, unless specified otherwise: 

(a) Yipes Group shall deliver or cause to be delivered to Holdings 
certificates evidencing the Regulated Stock of Yipes Transmission in the name of Holdings and 
such other evidence as inay be reasonably requested by Holdings to demonstrate that all right, 
title and interest of Yipes Group in such Regulated Stock shall have been transfexred to 
Holdings; 

(b) Yipes Transmission shall deliver or cause to be delivered to Holdings 
certificates evidencing the Regulated Stock of Yipes Virginia in the name of Holdings and such 
other evidence as may be reasonably requested by Holdings to demonstrate that all right, title and 
interest of Yipes Transmission in such Regulated Stock shall have been transferred to Holdings; 
and 

(c) Yipes Group and Yipes Transinission shall each deliver a certificate (a 
“Second CZosing Certifjcate”) setting forth that, except as expressly set forth in each such 
Seller’s Second Closing Certificate, (i) each of the representations and warranties made by each 
Seller in this Agreement related to the Second Closing is accurate in all material respects as of 
the Second Closiiig Date as if made on such date; (ii) each of the covenants and obligations that 
each such Seller is required to have complied with or performed pursuant to this Agreement at 01- 
prior to the Second Closing Date has been duly complied with and performed in all material 
respects; and (iii) each of the conditions set forth in Section 8 has been satisfied in all material 
respects. 

3.5. Regulatory Closings 

At each Regulatory Closing, the applicable Regulated Seller shall deliver to Holdings any 
applicable license or approval documentation as well as executed assignment agreements, bills of 
sale or instruments of transfer reasonably requested by Holdings to evidence the transfer of the 
relevant Regulated Asset. 

3.6. Payment of Cure Amounts. 

Purchasers and Sellers agree that Sellers shall have no liability or obligation to pay the 
Cure Amounts that are Assumed Liabilities. 

3.7. Passage of Title; Risk of Loss; Effectiveness. 

Legal and equitable title and risk of loss with respect to all of the Unregulated Assets and 
the Regulated Assets transferable without Regulatory Approval shall pass to Purchasers upon 
conveyance, assignment or transfer of such Acquired Assets at the First Closing. Legal title and 
risk of loss with respect to all of the Regulated Stock shall pass to Holdings upon conveyance, 
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assignment or transfer of the Regulated Stock at the Second Closing. Legal title and risk of loss 
with respect to any Regulated Asset transferable only with Regulatory Approval shall pass to 
Holdings upon conveyance, assignment or transfer of such Regulated Asset at the applicable 
Regulatory Closing. Equitable title to the Regulated Stock and the Regulated Assets transferable 
only with Regulatory Approvabshall pass to Holdings on the First Closing Date, to the maximum 
extent permitted by applicable law. The transactions contemplated by this Agreement to be 
taken at the First Closing, the Second Closing or a Regulatory Closing shall be effective as of 
Purchasers’ close of business on the relevant closiiig date. 

3.8. Instruments of Conveyance at Closing. 

At each Closing each Seller shall (at its own expense) execute and deliver (or cause to be 
delivered) to Purchasers such bills of sale, endorsements, assignments and other good and 
sufficient instruments of transfer, conveyance and assignment (in each case in a form reasonably 
required by Purchasers) and shall take such other actions as may be necessary or reasonably 
required in order to transfer title to the Acquired Assets to Purchasers and otherwise implement 
or perform this Agreement or any other agreement executed as required by this Agreement. 
Simultaneously therewith, each Seller shall take (or shall cause to be taken) all steps necessary to 
put Purchasers in possession or operating control of the purchased Acquired Assets. 

3.9. Further Assurances after Closing. 

(a) Each Seller shall, at any time and from t h e  to tiiiie after a Closing, 
and notwithstanding any knowledge of Purchasers at the time of the execution of this Agreement 
or such Closing, upon the request of Purchasers, execute, acknowledge and deliver, and cause to 
be done, executed, acknowledged or delivered, and at Purchasers’ expense, all such hrther 
reasonable acts, deeds, transfers, conveyances, assignments, powers of attomey or assurances as 
may be required to transfer, assign, convey and grant a31 of the Acquired Assets to Purchasers in 
accordance with the teims hereof, 

(b) Purchasers shall, at any time and from time to time after the relevant 
Closing, and notwithstanding any knowledge of Seller at the time of the execution of this 
Agreement or such Closing, upon the request of a Seller, execute, acknowledge and deliver, and 
cause to be done, executed, acknowledged and delivered, all such further reasonable acts, deeds, 
assumptions, powers of attorney or assurances as may be required for Purchasers to assume all of 
the Assumed Liabilities from Sellers in accordance with the terms hereof. 

SECTION 4, REPRESENTATIONS AND WARRANTIES OF THE SELLERS 

Each Seller, jointly and severally, represents and warrants, to and for the benefit of 
Purchasers, that, except as set forth in the written disclosure schedule delivered by the Sellers to 
Purchasers prior to the date hereof and dated as of the date hereof (the sections of which 
disclosure letter shall contain exceptions to and qualifications of the representations and 
warranties of the Sellers set forth in the corresponding sections of this Agreement, and such 
disclosures shall apply as exceptions and qualifications only to such corresponding sections of 
this Agreement or to other sections of this Agreement solely to the extent that it is reasonably 
apparent fidem the description of such exceptions and qualifications that they reasonably relate to 
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such other sections of this Agreement) (the “Disclosure Sclzedule”), the following are true and 
correct to the best knowledge of the Sellers (other than Section 4.1, which Sellers represent and 
warrant shall be true and correct regardless of knowledge) as of this date and as of each Closing 
applicable thereto. For purposes of this Section 4 knowledge of Sellers shall refer strictly to the 
knowledge of Stan Moore, Dennis Muse, Kurt Johnson, Jerry Parrick, Tim Mason, Larry 
Bercovich, Thor Johnson, Nick Cincio, Kaniran Sistanizadeh and, after the First Closing, any 
“responsible officer” of a Seller and knowledge of such identified persons means the current, 
actual knowledge of a particular fact, matter or circumstance without imputing or attributing any 
constructive knowledge, including knowledge gained following the exercise of a particular 
standard of care or due diligence): 

4.1. Authority; Binding Nature of Agreements. 

Each Seller is a corporation duly organized and validly existing under the laws of the 
state of its jurisdiction of incorporation. Subject to the entry of the Approval Order and 
appropriate Regulatory Approval, each Seller has the requisite power and authority (corporate or 
otherwise) to enter into and to perfoim its obligations under this Agreement, the Interim Services 
Agreement (as defined below), the Security Agreement (as defined below) and the other 
agreements contemplated to be deIivered or entered into with or pursuant to this Agreement (the 
‘LTransactioiz Agreetneizts”), and the execution, delivery and perfonnance by each Seller of the 
Transaction Agreements to which it is a party have been duly authorized by all necessary action 
(corporate or otherwise) of such Seller. Subject to the entry of the Approval Order and 
appropriate Regulatory Approval, the Trarisactioii Agreements constitute, or upon execution and 
delivery will constitute, the legal, valid and binding obligation of each Seller, enforceable against 
such Seller in accordance with their tenns. 

4.2. Non-Contravention; Consents. 

(a) Subject to the entry of the Approval Order and appropriate Regulatory 
Approval, neither the execution and delivery of the Transaction Agreements, nor the 
consummation of the transactions Contemplated hereby or thereby, will by itself, directly or 
indirectly (with or without notice or lapse of time) (i) contravene, conflict with, or result in a 
violation of, any of the provisions of any of the Seller’s organizational documents, (ii) 
contravene, conflict with, or result in a violation of, or give any Governmental Entity or other 
person or entity the right to challenge the transactions contemplated hereby or to exercise any 
remedy or obtain any relief under, any federal, state, county or local law, statute, rule, regulation, 
ordinance, code or any decree, ruling, order, writ, injunction, award or judgment of any court or 
Govementa l  Entity applicable to each Seller or with respect to which any of the Acquired 
Assets is subject, or (iii) to each Seller’s knowledge, result in the imposition or creation of any 
Encumbrances upon, or with respect to, any or all of the Acquired Assets. 

(b) Subject to the requirements of the Bankruptcy Code, the Federal Rules 
of Bankruptcy Procedure and Regulatory Approvals and except as specifically provided in the 
Approval Order, to each Seller’s knowledge, no Seller was, is or will be required to make any 
filing with or give any notice to, or to obtain any approval, consent, ratification, permission, 
waiver or authorization from, any person, entity or Govementa l  Entity in connection with the 
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execution and delivery of this Agreement or the consunmation of the transactions contemplated 
hereby. 

4.3. Title; Condition of Assets; Asset Transfers 

(a) Each Seller has valid title to and is the exclusive legal and equitable 
owner, or is the licensee or lessee of, and, subject to the entry of the Approval Order and 
Regulatory Approval, bas the unrestricted power and right to sell, assign and deliver ail of its 
right, title and interest in, to and under the Acquired Assets to be sold, assigned and delivered by 
such Seller pursuant to this Agreement. Upon the Closing with respect to any Acquired Asset, 
PHX or Holdings will acquire exclusive, valid title or license to or a valid leasehold interest in 
(as the case may be) such Acquired Asset, and no restrictions will exist on Purchasers right to 
use, resell, license or sublicense any of the Acquired Assets other than as set forth in the 
Assigned Contracts or as imposed by applicable law, including without limitation, any State 
Regulators. 

(b) The tangible Acquired Assets are in good and normal operating 
condition and repair (ordinary wear and tear excepted) and the Core Business is currently being 
conducted in the ordinary course using such Acquired Assets in the ordinary course. 

(c) No Seller has assigned or encumbered the Purchased Claiiiis to or for 
the benefit of any person, partnership, corporation or other entity. 

4.4. Assigned Contracts 

Subject to the entry of the Approval Order, any appropriate Regulatory 
Approvals and the payment of the related Cure Amount, each of the Assigned Contracts (as 
modified with the consent of the Purchasers) is valid and in f i l l  force and effect, and is 
enforceable by the Seller party thereto in accordance with its terms. 

4.5. Proprietary Rights. 

(a) Schedules 1.1 (a)(iv) and 1.1 (c)(v) set forth all of the patents, registered 
trademarks (and applications therefor) and registered copyrights which ai-e owned by the Sellers. 

(b) Schedule 1 . I  (a)(iv) sets forth a true and complete list of all contracts, 
liceiises and other agreements to which Seller is a party, which affect any item of the Proprietary 
Ri gh t s, except coinmerci a1 1 y av ai 1 ab le (i .e., o ff-t h e- she1 f) ret ai 1 software. 

(c) The Sellers have the non-exclusive right to use, sell, license and 
dispose of all Proprietary Rights listed on Schedules 1.1 (a)(iv) and 1.1 (c)(v). 

(d) The execution, deliveiy and performance of this Agreement and the 
consuiiimation of the transactions contemplated hereby will not (a) breach, violate or conflict 
with any instiunient or agreement governing any Proprietary Right, (b) cause the forfeiture or 
termination or give r ise to a right of forfeiture or termination of any Proprietary Right, or (c) in 
any way impair the right of Purchasers to use, sell, license or dispose of or to bring any action for 
the infringement of, any Proprietary Right or any products or technology designed or, developed, 
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or to be manufactured, sold or serviced by the business of the Sellers or other services 
(collectively, “Products and Services”). 

( e )  The manufacture, marketing, license, sale or use of any Products and 
Services anywhere in the world does not or would not, to each Seller’s knowledge, (A) violate 
any license or agreement with any third-party, (B) infringe oil any non-patent Proprietary Right 
of any third party or (c) infringe any third-party patent rights. None of the Sellers or any of their 
respective employees has misappropriated any third party trade secrets. There is no claim or 
litigation pending or threatened contesting the validity, ownership or right to use, sell, license or 
dispose of any Proprietary Right, nor is there any basis for any such claim. 

(f) To each Seller’s knowledge, no third party is infringing on any 
Proprietary Right where such inhngement could materially limit the protection afforded by the 
Proprietary Rights to the use, sale, license, sublicense or disposition of the Products and Services 
or prevent the future enforcement of such Proprietary Right. 

(g) All Proprietary Rights which comprise trade secret rights are presently, 
and as of the First Closing Date will be, located at Seller’s address as shown in this Agreement 
and have not been used, divulged or appropriated for the benefit of any person other than the 
Sellers or to the detriment of the Sellers. 

4.4. Accounts Receivable. 

The accounts receivable and other rights to payment described in Schedules 1.1 (a)(i) and 
(c)(ii) of each of the Sellers arising from the Sellers’ respective business are valid and genuine; 
have arisen solely out of bona fide sales and deliveries of goods, performance of services and 
other business transactions in the ordinary course of business consistent with past practice. 

4.7. Bankruptcy Filings. 

There are no motions pending, and the Sellers are not aware of any intention of a third 
party to file a motion, to convert or dismiss the Seller ballkruptcy cases or to appoint a trustee or 
examiner. Except as set forth in Schedule 4.7, no party to any Assigned Contract is a debtor in 
any case filed by or against it under the Bankruptcy Code. 

4.8. Certain Representations Regarding Employees. 

No Seller has made any representations or warranties to any of their employees 
concerning their employment, if any, by Purchasers before or after the First Closing Date and 
each Seller understands and acknowledges that any decision by Purchasers to offer eniplo yment 
to any of Sellers’ employees before or after the First Closing Date is to be made in Purchasers’ 
sole discretion. 

SECTION 5. REPRESENTATIONS AND WARUNTIES OF PURCHASER 

Each of the Purchasers represent and warrant, to and for the benefit of the Sellers, that 
(a) each of thein is a corporation duly organized, validly existing and in good standing under the 
laws of the State of Delaware and has the requisite power and authority to enter into and perfonn 
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its obligations under this Agreement, (b) the execution, delivery and performance of this 
Agreement has been duly authorized by all necessary corporate action, and (c)  subject to the 
entry of the Approval Order, this Agreement constitutes the legal, valid and binding obligation of 
such Purchaser, enforceable against such Purchaser in accordance with its terms; provided that 
Purchasers make no representation or warranty regarding the status o f  any Governmental 
Approval necessary for the transfer of the Regulatory Assets or the Regulated Stock or either of 
their ability to purchase such Acquired Assets absent such Governmental Approvals. 

SECTION 6. COVENANTS 

6.1. Sellers’ Conduct of the Business Prior to Closing. 

From the date of this Agreement until the First Closing Date, each Seller shall, and shall 
use reasonable efforts to cause the affiliates over which it exercises control and its agents, 
officers, directors, employees, attorneys arid other professionals, to: 

(a) Coinply in all respects with the order of the Court, Order Establishing 
Bidding Procedures, Granting Approval of Expense Reimbursement Provision and Scheduling 
Hearing for the Sale of the Debtors’ Assets (the “Procedures Order”); 

(b) Conduct its business and use commercially reasonable efforts to 
preserve intact the Acquired Assets and all rights arising out of or related to the Acquired Assets, 
in each case subject to the limitations and restrictions imposed by the Bankruptcy Code aiid the 
Court arid otherwise to perform and comply with this Agreement; and 

(c) Use best efforts to re-negotiate the Assigned Contracts on a basis 
satisfactory to Purchasers, including, without hiitation, by (i) re-negotiating the monthly 
payments on account of fiber contracts and co-location contracts relating to the Core Business to 
at least 30% of the pre-bankruptcy cost, (ii) re-negotiating the monthly payments on account of 
transit contracts relating to the Core Business to at least 50% of the pre-bankruptcy cost and 
(iii) re-negotiating the monthly payments on account of Equipment contracts relating to the Core 
Business to at least 50% of the pre-bankruptcy cost, in each case with minimal Cure Amounts. 

6.2. Restrictions on Sellers’ Conduct of the Business Prior to Closing. 

From the date of this Agi-eeinent until the First Closing Date, except as Purchasers may 
otherwise consent to in writing or as otherwise required by Section 6.1 hereof, or as otherwise 
ordered by the Couit or required under the Bankruptcy Code, the Sellers shall not, and shall use 
reasonable efforts to cause the affiliates over which they exercise control and their respective 
agents, officers, directors, employees, attorneys and other professionals, not to take any of the 
following actions: 

(a) Enter into, create, incur or assume any borrowings or any other 
obligations (other than pursuant to the Loan Agreement), take any other action, in any case 
which would have a material adverse effect on the Sellers, the Acquired Assets, or Purchasers’ 
ability to operate, exercise, employ and exploit the Acquired Assets in substantially the same 
maimer as proposed by the Sellers; 

24 
SFRLIBI\RJK\6169111.08 

C.\WINDO WS\Tempoiaiy Intemet Files\OLKE16 l\yipes apa- v-2 DOC 



(b) Sell, transfer, lease, license, encumber or otherwise dispose of any of 
the Acquired Assets; 

(c )  Take’ any action that, after consuinination of the transactions 
contemplated hereby, would be reasonably likely to materially impair any of the rights, title and 
interest of in and to the Acquired Assets or the right or ability of either Purchaser to realize on 
the Acquired Assets or otherwise receive the full and timely benefit of its bargain under this 
Agreement the documents executed pursuant to this Agreement; 

(d) Terminate or amend any Assigned Contract or agree to any Cure 
Amount not approved in advance by Purchasers; 

(e) Materially change the tenns or impair the value of any of the Acquired 
Assets or enter into any side letter, waiver, alteration, amendment or other arrangement 
materially changing the terms or impairing the value of any of the Acquired Assets; 

( f )  Enter into any coiitract, arrangement or understanding, or agree, in 
writing or otherwise, to take any of the actions described in Section 6.2(a) through (e) above, or 
any action that would make any of their representations or warranties contained in this 
Agreement untrue or incorrect in  any material respect or prevent it from performing or cause any 
of them not to perfom its respective covenants hereunder; or 

(9) Pursue any preference or other claims against any third parties to the 
extent that such claims would give r ise to additional Cure Amounts against any Acquired Asset 
without the consent of Purchasers. 

Notwithstanding the foregoing, Seller shall be pennitted to: (i) terminate employees; (ii) execute, 
amend or extend retention agreements with employees; (iii) transfer or dispose of any Acquired 
Assets pursuant to the Bidding Procedures Order (and as otherwise consistent with Section 6.1); 
(iv) repair or replace damaged or obsolete Acquired Assets that would constitute Acquired 
Assets at Closing; and (v) take any other action in the ordinary course of business that would not 
deprive Purchasers of the benefit of its bargain pursuant to this Agreement. 

6.3. Certain Notifications. 

(a) From the date of this Agreement until the date of the final Closing, the 
Sellers shall: 

(1) Promptly notify Purchasers, by delivery of an update to the 
Disclosure Schedule, of (i) any action taken by any of the Sellers, or any circumstance or event, 
that could reasonably be expected to have a material adverse effect on the Acquired Assets and 
(ii) any fact, circuiiistance, event, or action affecting the Acquired Assets (A) which, if known at 
the date of this Agreement, would have been required to be disclosed in or pursuant to this 
Agreement or (B) the existence, occurrence or taking of which would result in any of the 
representations and warranties of the Sellers contained in this Agreement or any agreement 
contemplated to be delivered by or entered into by the Sellers in connection with or pursuant to 
this Agreement not being true and correct in all material respects when made or at a Closing 



(notwithstanding any provision of this Section 6.3(a)( 1), no notice shall be required in respect of 
any Acquired Asset that has previously been transferred to the Purchasers at a Closing); 

(2) Promptly notify Purchasers regarding any material breach of 
any covenant or obligation of the Sellers hereunder; 

1 

(3) Promptly notify Purchasers in writing of the occurrence of any 
circumstance or event which will result in, or could reasonably be expected to result in, the 
failure of the Sellers to timely satisfy any of the closing conditions specified in Section 7 or 9 of 
this Agreement; and 

(4) Promptly forward to Purchasers a copy (unless already served 
on Purchasers’ counsel) of any notice, application, motion, objection, response, proposed order 
or other documents or pleadings relating in any way to this Agreement, the Loan Agreement or 
the transactions contemplated hereby or thereby (together with a true and correct copy of any 
such documents or pleadings). 

(b) From the date of this Agreement until the date of the final Closing, the 
Purchasers shall: 

(1) Promptly notify Sellers in writing of the occurrence of any 
circumstance or event which will result in, or could reasonably be expected to result in, the 
failure of Purchasers to timely satisfy any of the closing conditions specified in Section 8 of this 
Agreement; and 

(2) Promptly foiward to Sellers a copy (unless already served on 
Sellers’ counsel) of any notice, application, motion, objection, response, proposed order or other 
documents or pleadings relating in any way to this Agreement, the Loaii Agreement or the 
transactions contemplated hereby or thereby (together with a true aiid correct copy of any such 
documents or pleadings). 

6.4. Commercially Reasonable Efforts. 

From the date of this Agreement until the final Closing, (a) each of the Purchasers and 
each of the Sellers shall use their respective commercially reasonable efforts (i) to cause to be 
fulfilled and satisfied all. of the other party’s conditions to the Closing set forth in Articles 7, 8 
and 9; (ii) to perform all of their respective obligations required to be performed at each Closing 
under this Agreement (including the proper conveyance of all Acquired Assets); and (iii) to 
obtain a hearing before the Court in respect of this Agreement and the Approval Order as 
promptly as practicable (the “Approval Hearing”); and (b) the Sellers shall use their respective 
commercially reasonable efforts to provide counsel to Purchasers with a copy of each notice, 
application, motion, proposed order and other pleadings prepared by Seller relating to the 
transactions Contemplated by this Agreement and to be filed with the Court in advance of the 
filing of such documents with the Court. 
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6.5. Notices. 

The Sellers shall use their respective best efforts to provide requisite notice of this 
Agreement and the Approval Hearing to the following persons and entities (collectively, the 
"Notice Parties"): (i) each and every holder of a "claiin" (as defined in Section lOl(5) of the 
Bankruptcy Code) against any of the Sellers; (ii) each and every holder of an equity security 
interest in any of the Sellers; (iii) parties to executory contracts and unexpired leases; (iv) each 
and every Governmental Entity or taxing authority applicable to any of the Sellers or any of the 
Acquired Assets or with respect to which any of the Acquired Assets is subject; (v) each and 
every holder of any known Encumbrance on any of the Acquired Assets; (vi) the Office of the 
United States Trustee for the Northem District of California; (vii) counsel for the Official 
Committee of Unsecured Creditors appointed in the Yipes Communications case under the 
Bankruptcy Code; (viii) any and all other persons and entities upon whom the Sellers are 
required (pursuant to the Bankruptcy Code, the Federal Rules of Bankruptcy Procedure or any 
order of the Court) to serve such notice. In addition, Sellers shall serve the motion for approval 
of this Agreement on the following parties to satisfy the requirements for selling free and clear 
pursuant to Bankruptcy Local Rule 6004-1: (1) parties listed in clause (v), (2) local 
municipalities and taxing authorities, (3) parties to co-location agreements, unexpired leases of 
real property and current providers of warehouse and storage services. 

6.6. Updated Cure Amounts. 

No later than three (3) days prior to the date of the Approval Hearing, each Seller shall 
provide to Purchasers a list of the proposed Cure Amounts, including an itemized list of 
differences, and, upoii Purchasers' reasonable request, an explanation thereof, between each such 
proposed Cure Ainount and the Cure Amounts described in Schedule 1.3. 

6.7. Certain Covenants. 

(a) Subject to the requirements of the Bankruptcy Code or an order of the 
Court after the First Closing Date, upon the reasonable request of Purchasers, each Seller shall 
cooperate with Purchasers, at Purchasers' expense, to enforce the terms of any Assigned 
Contracts between the Seller and any third party and shall at the request of PHX reject any 
contracts, contractual licenses, leases or other executory agreements not yet assumed which PHX 
believes (in its sole discretion) interfere with the going forward operations of the Core Business 
after the First Closing. After the First Closing, each Seller shall promptly deliver to Purchasers 
(A) any mail, packages and other communications addressed to such SeIler and relating to the 
Acquired Assets, and (B) any cash, securities or other property such Seller receives that 
constitute the Acquired Assets or any of them, including any insurance proceeds, payments with 
respect to receivables and interest payable thereon. 

(b) Each Seller shall, for a period of one (1) year after the First Closing 
Date, at Purchasers' request, provide Purchasers and their representatives (at Purchasers' 
expense) with access to and the right to make copies of all remaining records and documents 
related to the Acquired Assets, possession of which is retained by such Seller, as may be 
necessary or useful in connection with Purchasers' use of the Acquired Assets. If during such 
period such Seller elects to dispose of such records and documents, the Seller shall give 
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Purchasers sixty (60) days’ prior written notice, during which period Purchasers shall have the 
right to take such records and documents without further consideration. 

(c )  In the event that any contract (the “Unassunzed Licenses”) designated 
as an “Assigned Contract” by Purchasers cannot be assumed and assigned as a result of 
Bankruptcy Code 5 365(c)(l), Sellers shall, on the First Closing Date, enter into one or more 
agreements and do all other acts or things necessary or required (the “Software Arrangements”) 
(in any case, consistent with applicable law and the terms of such contract) to support the 
continuous ordinary course operations of Purchasers, as such operations existed prior to the First 
Closing Date, for a reasonable time after the First Closing Date, but in any event not less than 
365 days thereafter. Any such Software Arrangements (i) shall be at no cost or expense to 
Purchasers, other than the cost of reimbursing Sellers for any actual out-of-pocket expenses 
directly related to Sellers’ operations under the Software Arrangements, including, without 
limitation, costs of employees and hardware, (ii) shall provide for Purchasers to lease the 
hardware required for Sellers to perform under the Software Arrangements to Sellers at nominal 
cost (to be paid by Purchasers) or no cost and (iii) shall provide for Sellers to maintain and use 
the Unassumed Licenses to support Purchasers’ ordinary course operations, until Purchasers 
either (x) obtain the consents required to assume such Unassuined Licenses or (y) are able to 
replace such Unassumed Licenses with comparable licenses from the same or similar sources. It 
is the intent of the parties under this subsection for the operations of the Sellers which are 
transferred to the Purchasers hereunder to continue without interruption. Nothing in this Section 
6.7(c) is intended to waive any conditions precedent set forth in this Agreement. 

(d) Within two weeks of the First Closing Date, Sellers shall change their 
legal names in order to strike the word “Yipes” froiii such names and shall alter the captions 
under which their respective bankruptcy cases are administered so as to eliminate the word 
“Yipes” from such captions. 

6.8. Covenants and Other Provisions Related to the Regulated Assets 

(a) From the First Closing Date through the final Regulatory Closing, (x) 
no Regulated Seller shall file a motion seeking to (A) convert its bankruptcy case into a case 
under chapter 7 of the Bankruptcy Code, (73) appoint an examiner or trustee in its chapter 11 
case, (C) dismiss its chapter 11 case, or (D) abandon any of the Regulated Assets or Regulated 
Stock, in each case without the prior written consent of the Purchasers, (y) no Seller shall seek to 
substantively consolidate any of the Regulated Sellers with either each other or any Unregulated 
Seller and (2)  no Regulated Seller shall seek to confirm a plan of reorganization, except as set 
forth in Section I .  1(Q hereof, in each case, without the prior written consent of the Purchaser. 

(b) Notwithstanding anything in Section 6.8(a), Holdings shall have the 
right on or after the First Closing Date to require the estate of a Regulated Seller to abandon any 
Regulated Asset not yet subject to a Regulatory Closing by giving such Regulated Seller a notice 
of abandonment. Any such abandonment shall become automatically effective on the fifth (5th) 
day after Holdings sends its notice of abandonment and shall have the same effect as an 
abandonment under Bankruptcy Code 5 554. 
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(c) Each Seller shall obtain the Regulatory Approvals described in Section 
2.4 required for the transfer of all of the Regulated Assets to Holdings on or before the Final 
Escrow Release Date. In addition, at all times after the First Closing Date, each Seller shall 
perform all of its obligations under the Interim Services Agreement (if any) and the Software 
Arrangements. The Interim Sekices Agreement shall require each Regulated Seller to conduct 
its business in the ordinary course and use commercially reasonable efforts to preserve intact the 
Regulated Assets and all rights arising out of or related to the Regulated Assets pending a 
Regulatory Closing with respect to such Regulated Assets, including, without limitation, by 
maintaining continuous service to PHX on the terms and conditions set forth in the Interim 
Services Agreement and by complying with the terms and conditions of all Transaction 
Agreements, including, without limitation, this Agreement. The Interim Services Agreement 
shall provide that Holdings shall compensate or reimburse the Regulated Sellers for all. amounts 
incurred in performing their obligations thereunder. 

(d) The obligations of Sellers set forth in Sections 6.8(a) and 6.8(c) above 
(the “Regulatory Obligations”), including without limitation, the obligations to comply with the 
Interim Services Agreement and the Software Arrangements shall be secured by a first priority 
perfected security interest in and lien upon the Regulated Stock, the Regulated Assets and the 
Escrow Account, which security interest and lien shall be granted pursuant to Bankruptcy Code 5 
364(d) and pursuant to a Security Agreement (the “Security Agreemerlt”), in substantially the 
form of Exhibit A hereto. Damages for Sellers’ breach of the Regulatory Obligations are hereby 
liquidated at $10,000,000, but shall be satisfied solely from the Regulated Stock, the Regulated 
Assets and the Escrow Account. The Sellers agree that each Seller shall be jointly and severally 
liable for any breach of the Regulatory Obligations and that the liquidated damages set forth in 
this subsectioii (d) are reasonable on date of this Agreement based upon the current 
circumstances of the Sellers, and, accordingly, the foregoing liquidated damages are not subject 
to avoidance under California Civil Code 5 1671. At all times from the First Closing Date 
through the Second Closing Date, Purchasers shall have the right, as pledgee, to assert all of the 
rights of Yipes Communications and Yipes Transmission under, with respect to or in connection 
with the Regulated Stock, as more particularly set forth in the Security Agreement and shall have 
relief from stay to enforce all of their rights under this Agreement, including, without limitation, 
under Section 6 hereof or under any other Transaction Agreement. 

6.9. Transition Arrangements for Sellers. 

After the First Closing Date, Purchasers shall provide to Sellers, at no cost or expense to 
Sellers, reasonable office space at Purchasers’ offices located at 114 Sansoine Street, 14th Floor 
San Francisco, California until June 10, 2003. In addition, Purchasers shall provide Sellers, at no 
cost or expense to Sellers, with access upon reasonable notice and during regular business hours, 
to any employees of Purchasers or Records in the custody or control of Purchasers, in each case, 
to the extent required for Sellers to administer their bankruptcy estates; provided that Sellers 
shall reimburse Purchasers for any actual out-of-pocket expenses incurred by Purchasers in 
connection with the photocopying of any such Records. Furthennore, Purchasers shall store any 
Records of the Sellers located on any premises of Purchasers until June 10, 2003 at no cost or 
expense to Sellers. 
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4.10. Efforts to Obtain Qualification. 

From the First Closing Date through the Final Escrow Release Date, Holdings shall use 
coinmercially reasonable efforts to receive or obtain any State Licenses required for Holdings to 
receive the transfer of the Regulated Assets contemplated by this Agreement, unless Holdings 
determines in good faith that the Regulated Sellers will be unable to obtain the Regulatory 
Approvals required to transfer the Regulated Assets. Any damages for Holdings’ failure to 
comply with this Section 6.10 (a “Seller Regulatory Clait~z’’) shall be limited to a claim against 
the Escrow Account. 

SECTION 7. CONDITIONS PJXECEDENT TO PURCHASERS’ OBLIGATION 
AT THE FIRST CLOSING. 

Purchasers’ obligations to purchase the Unregulated Assets, assume the Unregulated 
Assigned Contracts and take the other actions required to be taken by Purchaser, on the First 
Closing Date, are subject to the satisfaction, at or prior to the First Closing of the following 
conditions (any of which may be waived by Purchaser, in whole or in part and from time to time 
at Purchasers’ sole discretion): 

7.1. Accuracy of Representations. 

The representations and warranties made by the Sellers in this Agreement shall be tiue 
and correct in all material respects on and as of the First Closing Date with the same effect as 
though such representations and warranties had been made on and as of the First Closing Date. 

7.2. Performance of Obligations. 

Each Seller shall have performed all material obligations herein required to be performed 
or observed by it on or prior to the Closing Date under this Agreement and the other Transaction 
Agreements. 

7.3. Additional Documents. 

Purchasers shall have received such documents as Purchasers may reasonably request in 
good faith for the purpose of (i) evidencing the accuracy of any representation or warranty made 
by the Sellers, (ii) evidencing the compliance by the Sellers with, or the performance by the 
Sellers of, any covenant or obligation set forth in this Agreement and any related documents, (iii) 
evidencing the satisfaction of any condition set forth in this Section 7, or (iv) otherwise 
facilitating the consummation or performance of the transactions contemplated under this 
Agreement and the other Transaction Agreements. 

7.4. Co u rt A p p rova 1s. 

(a) The final order entered by the Court on May 28, 2002, approving the 
Loan Agreement and providing, among other things, that the credit extended by the “Lenders” 
thereunder was extended in good faith, shall remain valid and enforceable. 
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(b) The Court shall have entered an order (in form and substance 
satisfactory to PHX and Holdings) (the “Approval Order”) (i) authorizing and approving the sale 
to Purchasers of the Acquired Assets in accordance with this Agreement pursuant to Sections 
363 and 365 of the Bankruptcy Code; (ii) finding that PHX and Holdings are purchasers acting in 
good faith and are entitled to ihe protections of Section 363(m) of the Bankruptcy Code; (iii) 
providing that, subject to Regulatory Approvals where necessary the sale of the Acquired Assets 
is free and clear of the Encumbrances, (iv) containing a waiver or reduction of the 10 day stay set 
forth in Bankruptcy Rule 6004(g) and Bankruptcy Rule 6006(d), (v) granting the liens described 
in Section 6.8(d) hereof, (vi) providing for an exemption from transfer, recording or stamp taxes 
pursuant to Bankruptcy Code 5 1146(c), and (vii) containing such other findings and provisions 
as may be reasonably requested by PHX and Holdings to ensure that valid and enforceable title 
to, or right of use as lessee or licensee of, the Acquired Assets will be transferred to the 
applicable Purchasers pursuant to Bankruptcy Code $ 5  363 and 365. 

(c) The Sellers shall have filed an appropriate motion on or before May 
2 1, 2002 seeking the Approval Hearing and entry of the Approval Order on or before June 10, 
2002. 

(d) No appeal of the Approval Order shall have been filed prior to the 
First Closing Date. 

7.5. 0 t h er A p p r ov a 1 s . 
All board of director, corporate, and third party consents and approvals, if any, necessary 

to effect the sale of the Acquired Assets as set forth herein will have beeii obtained and remain in 
effect. 

7.6. Absence of Certain Changes. 

The Purchasers shall have determined in good faith on or prior to May 30, 2002 that 
(i) since March 21, 2002 there has not been a inaterial adverse change in the Core Business 
(including but not limited to a decrease in revenue associated with the Core Business of greater 
than 10%) and there has not otherwise occurred any event or circumstance such that such a 
material adverse change is likely to occur prior to June 7, 2002, (ii) there has not been a material 
impainnent in the value of any material Acquired Asset, (iii) there has not been a substantial 
deterioration in the feasibility of the business plan of the Purchasers for the Core Business or in 
the ability of either Purchaser to timely receive and retain the benefit of this Agreement and the 
transactions contemplated by this Agreement or any of the Related Agreements and (iv) there has 
not been any interruption in the continuous operatioii of the Core Business. 

7.7. Regulatory Arrangements. 

Prior to June 5 ,  2002, Yipes Transmission and Yipes Virginia each shall have agreed to 
the form of (and on or prior to the First Closing Date shall have entered into) such agreements 
and arrangements with the Purchasers (on terms reasonably acceptable to the Purchasers) as the 
Purchasers may deem reasonably necessary (the “Interim Services Agreement’) to provide such 
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parties with such services which are required to maintain the operation of the Core Business 
pending the completion of the Regulated Closings. 

7.8. No Adverse Proceedings. 

No suit, action, claim or governmental proceeding shall be pending against, and no order, 
decree or judgment of any court, agency or Governmental Entity shall have been rendered 
against, any party hereto which would render it unlawful, as of the First Closing Date, to effect 
any of the transactions Contemplated by this Agreement or any other Transaction Agreement in 
accordance with its terms. 

7.9. Transaction Documentation. 

All agreements, certificates, instruments and other documentation relating to the 
transactions contemplated by this Agreement or any other Transaction Agreements shall be in 
foi-in and substance satisfactory to the Purchasers, and their counsel and Purchasers shall have 
received such other documents, opinions, certificates, instruments and agreements in connection 
with the transactions contemplated hereby all in form and substance satisfactory to the 
Purchasers, as they shall have reasonably requested. 

7.10. Renegotiation of Contracts. 

(a) 011 or prior to May 24, 2002 each of the Assigned Contracts shall have 
been renegotiated and modified by the Sellers and the relevant non-debtor party, on terms and in 
f o m  satisfactory to Purchasers, including, without liiiiitation, by (i) re-negotiating the monthly 
payments on account of fiber contracts and co-location contracts relating to the Core Business to 
at least 30% of the pre-bankruptcy cost, (ii) re-negotiating the monthly payments on account of 
transit contracts relating to the Core Business to at least 50% of the pre-baizkruptcy cost and (iii) 
re-negotiating the month1 y payments on account of Equipment contracts relation to the Core 
Business to at least 50% of the pre-bankruptcy cost. 

(b) Sellers shall have obtained the consent to assignment of each Assigned 
Contract of material importance to the successful and economic future operation of the Core 
Business (as determined by the PHX in its sole discretion) which is not otherwise assignable 
under applicable law. 

7.11. Negotiation of Secured Claims. 

On or prior to May 24, 2002, each claim of a secured creditor of any of the Sellers 
constituting an Assumed Liability shall have been restructured or resolved in a manner in form 
and substance satisfactory to Purchasers, including, without limitation, the Noteholder 
Liabilities. 

7.12. Schedules. 

Sellers shall have provided Purchasers with all Schedules contemplated under this 
Agreement and the Related Agreements, finalized and completed and effective as of the date of 
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this Agreeinent, in form and substance reasonably satisfactory to Purchasers, at least three (3) 
business days prior to the date of the Approval Order. 

7.13. Res p on s i b I e 0 f fi c e r. 

A responsible officer satisfactory to Purchasers and Sellers shall have been appointed in 
the bankruptcy cases of Yipes Transmission and Yipes Virginia under mutually acceptable 
governance principles. 

SECTION 8. CONDITIONS TO SELLERS’ OBLIGATIONS AT THE FIRST 
CLOSING 

The Sellers’ obligations to sell the Unregulated Assets and take the other actions required 
to be taken by the Sellers at and following the First Closing Date are subject to the satisfaction, 
at or prior to the First Closing, of the following conditions (any of which may be waived by 
Sellers, in whole or in part): 

8.1. Accuracy of Representation. 

The representation and warranties made by Purchasers in this Agreement shall be true 
and correct in all material respects 011 and as of the First Closing Date with the same effect as 
though such representations and warranties had been made on and as of the First Closing Date. 

8.2. 

Purchasers shall have perfonned all material obligations herein engaged to be performed 

Performance of Oblig a t’ 1ons. 

or observed by them 011 or prior to the First Closing Date. 

8.3. Court Approval. 

The Court shall have entered the Approval Order prior to the First Closing Date. 

8.4. No Adverse Proceedings. 

No suit, action, claim or governmental proceeding shall be pending against, and no order, 
decree or judgment of any court, agency or Governmental Entity shall have been rendered 
against, any party hereto which would render it unlawful, as of the First Closing Date, to effect 
the transactions contemplated by this Agreement in accordance with its terms. 

SECTION 9. CONDITIONS TO OBLIGATIONS AT THE SECOND CLOSING 
AND ANY REGULATORY CLOSING 

9.1. Conditions to Holdings’ Obligations. 

Holdings’ obligations to (i) purchase the Regulated Stock at the Second Closing, (ii) 
purchase a Regulated Asset at a Regulated Closing and (iii) assume a Regulated Assigned 
Contract at a Regulated Closing and take the other actions required to be taken by PHX or 
Holdings in connection therewith, are subject to the satisfaction, at or prior to the relevant 
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Closing of the following conditions (any of which may be waived by Holdings, iii whole or in 
part): 

(a) The First Closing shall have occurred. 

(b) Sellers shall have obtained the required Regulatoiy Approvals for the 
transfer of the Regulated Assets which are the subject of the Closing to Holdings. 

(c) Holdings shall have obtained the required Regulatory Approvals to 
receive the transfer of the Regulated Assets which are the subject of the Closing from Sellers. 

(d) No “Default” or “Event of Default” shall have occurred under the 
Security Agreement or under any other Transaction Agreement. 

(e) Sellers shall have performed all inaterial obligations herein engaged to 
be performed or observed by it on or after the First Closing Date through the date of the relevant 
Closing. 

9.2. Conditions to Sellers’ Obligations. 

The obligations of Yipes Group and Yipes Virginia to sell the Regulated Stock at the 
Second Closing and the obligations of the Regulated Sellers to sell Regulated Assets at one or 
more Regulated Closings and, in each case, take the other actions required to be taken by such 
Sellers in connection therewith, are subject to the satisfaction, at or prior to the relevant closings 
of the following conditions (any of which may be waived by Sellers, in whole or in part): 

(a) The First Closing shall have occurred. 

(b) Sellers shall have obtained the required Regulatory Approvals for the 
transfer of the Regulated Assets which are the subject of the Closing. 

(c) Holdings shall have obtained the required Regulatory Approvals to 
receive the transfer of the Regulated Assets which are the subject of the Closing froin Sellers. 

’(d) 
under the Interim Services Agreement. 

Purchasers shall not have failed to perfomi any inaterial obligation 

SECTION 10. TERMINATION. 

10.1. Term in a ti on. 

At any time prior to the First Closing, this Agreement may be terminated (without 
prejudice to other remedies which may be available to the parties under this Agreement, at law or 
in equity): 

(a) by the mutual written consent of Purchasers and Sellers; or 
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(b) immediately upon written notice of Purchasers to Sellers (i) upon the 
Maturity Date (as defined therein) of the Loan Agreement; (ii) upon the occurrence of an Event 
of Default (as defined therein) under the Loan Agreement; or (iii) if Purchasers reasonably 
deteimine that Sellers cannot satisfy (other than as a result of the Purchasers own actions) the 
conditions precedent set forth in Section 7 of this Agreement by June 12, 2002; or 

( c )  immediately upon written notice of Purchasers to Sellers if the First 
Closing does not occur on or prior to June 12, 2002, provided that a later date may be agreed 
upon in writing by Purchasers and Sellers; or 

(d) immediately upon written notice of Purchasers to Sellers or Sellers to 
Purchasers in the event that any injunction or other equitable relief is granted by any court of 
competent jurisdiction enjoining the consummation of any of the transactions set forth herein at 
least through June 12,2002; or 

(e) immediately upon written notice of Purchasers to Sellers or Sellers to 
Purchasers in the event that any of the Sellers ceases to continuously operate the Core Business 
consistent with past practice or ceases to have sufficient funds to so operate; 01- 

(f) immediately upon written notice of Purchasers to Sellers in the event 
that a trustee in bankruptcy or an examiner with expanded powers is appointed for any of the 
Sellers, or the bankruptcy case of any of the Sellers is disinissed or converted to a case under 
Chapter 7 of the Bankruptcy Code; or 

. (9) immediately upon written notice of Purchasers to Sellers in  the event 
that the Approval Order shall have been challenged, revoked, rescinded or modified in any 
material respect adverse to the Purchasers (as determined by the Purchasers in their sole 
discretion) on or before June 12,2002; or 

(h) immediately upon written notice of Sellers to Purchasers in the event 
that a qualified bidder is deemed to have offered a higher and better bid than the Purchasers for 
the Acquired Assets (subject to the terms and conditions of the Procedures Order). 

10.2. Effect of Termination; Payment of Expense Amount. 

If this Agreement is tenninated in accordance with Section 10.1, all obligations of the 
parties hereunder shall terminate, except for the obligations set forth in this Section 10.2, Section 
12 (other than Section 12.15) and any other Section which, by its terms, survives termination, 
provided, however, that Sellers shall have no liability for damages in an ainount greater than the 
Expense Amount set forth in the Procedures Order, whether for fees and costs incurred by 
Purchasers in connection with the negotiation and preparation of this Agreement or on account of 
the breach of any covenants or agreements set forth herein. In addition, in the event that this 
Agreement is tenninated pursuant to Section lO.l(h), the Purchasers shall be entitled to the 
Expense Amount set forth in the Procedures Order. 
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SECTION 11. SURVIVAL OF REPRESENTATION AND WARRANTIES 

All representations and warranties of each Seller contained in this Agreement and in the 
applicable Seller's Closing Certificate or Second Closing Certificate, bills of sale, endorsements, 
assignments and other instruments of transfer, conveyaiice and assignment shall terminate and be 
of no further force or effect after the applicable Closing, except to the extent that any such 
representations or warranties (or any breach thereof) gives rise to a right of specific performance 
hereunder or gives rise to a defense against any claim or right asserted by the Sellers, or any of 
them, against the Purchasers, or any of them. Nothing in this Section 11 is intended to limit the 
obligations of the Sellers to perform any covenants, agreements or obligations under this 
Agreement, including, but not limited to those covenants, agreements or obligations set forth in 
Sections 3.8, 3.9, 6.3, 6.4, 6.7, 6.8 and all Section 12, which by their terms contemplate 
performance after the Closings applicable thereto. 

SECTION 12. MISCELLANEOUS PROVISIONS 

12.1. Disclaimer 

EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES SET FORTH lN 
SECTION 4 ABOVE, NO WARRANTIES OR REPRESENTATIONS, EITHER EXPRESS OR 
IMPLIED, ARE MADE WITH RESPECT TO THE TITLE, MAINTENANCE, REPAIR, 
CONDITION, DESIGN OR MARKETABILITY OF THE ACQUIRED ASSETS, 
INCLUDJNG, WITHOUT LIMITATION, ANY IMPLIED OR EXPRESS WARRANTY OF 
MERCHANTABILITY, IMPLIED OR EXPRESS WARRANTY OF FITNESS FOR A 
PARTICULAR PURPOSE, WHETHER KNOWN OR UNKNOWN, WITH RESPECT TO THE 
ACQUIRED ASSETS. EXCEPT AS OTHERWISE PROVIDED IN THIS AGREEMENT, IT 
IS THE EXPRESS INTENTION OF THE SELLERS AND PURCHASERS THAT THE 
ACQUIRED ASSETS SHALL BE CONVEYED AND TRANSFERRED TO PURCHASERS 
IN THEIR PRESENT CONDITION AND STATE OF REPAIR, "AS IS", "WHERE IS," AND 
"WITH ALL FAULTS." 

12.2. Fees and Expenses. 

Except as otheiwise specifically provided herein and the Procedures Order, each party 
shall pay its own fees, costs and expenses incurred in connection with this Agreement and the 
transactions contemplated hereby. 

12.3. Attorneys' Fees. 

If any legal action or other legal proceeding relating to this Agreement or the 
enforcement of any provision hereof is brought against any party hereto, the prevailing party 
shall be entitled to recover reasonable attoineys' fees, costs and disbursements (in addition to 
any other relief to which the prevailing pai-ty may be entitled). 

12.4. Notices. 

Any notice or other cominunication required or permitted to be delivered to any party 
under this Agreement shall be in writing and shall be deeined properly delivered, given and 
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received when delivered (by hand, by registered mail, by courier or express delivery service or 
by telecopier) to the address or telecopier number set forth beneath the name of such party below 
(or to such other address or telecopier number as such party shall have specified in a written 
notice given to the other parties .hereto): 

if to the Sellers: c/o Yipes Communications, Inc. 
1 14 Sansome Street, 1 4th Floor 
San Francisco, CA 94104 
Attn: Stan Moore, Esq. 
Telephone: (4 1 5) 90 1 -203 3 
Facsimile: (41 5) 901 -2201 

with a copy to: 

with a copy to 

Pachulski, Stang, Ziehl, Young & Jones P.C. 
Three Einbarcadero Center, Suite 1020 
San Francisco, CA 941 11-5994 
Attn: Henry C. Kevane 
Telephone: 41 5-263-7000 
Facsimile: 4 1 5-263 -70 1 0 

Murphy, Sheneinan, Julian & Rodgers 
101 California Street, Suite 39 
San Francisco, CA 941 11 
Attn: Keith McDaniels 
Telephone: 41 5-398-4700 
Facsimile: 4 1 5-42 1-7879 

if to PHX or Holdings: P HX Coininuni cat i oils, In c. 
PHX Holdings, Inc. 
c/o Nonvest Venture Partners 
525 University Avenue, Suite 800 
Palo Alto, CA 94301 
Attn: Proinod Haque 
Telephone: (650) 321 -8000 
Facsimile: (650) 321-8010 

with a copy to: Brobeck, Phleger & Harrison LLP 
2000 University Avenue 
Palo Alto, CA 94303 
Attn: G. Larry Engel 
Telephone: 650-33 1-433 1 
Facsimile: 650-33 1-81 1.0 
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with a copy to: Murphy, Sheneman, Julian & Rodgers 
101 California Street, Suite 39 
San Francisco, CA 941 1 1 
Attn: Keith McDaniels 
Telephone: 41 5-398-4700 
Facsimile: 41 5-421-7879 

12.5. Counterparts. 

This Agreement may be executed in several counterparts, each of which shall constitute 
an original and all of which, when taken together, shall constitute one agreement. 

12.6. Governing Law; Venue; Waiver of Jury Trial. 

This Agreement is to be construed in accordance with and governed by the intemal laws 
of the State of California without giving effect to any choice of law rule that would cause the 
application of the laws of any jurisdiction other than the internal laws of the State of California 
to the rights and duties of the parties. Unless otherwise agreed to by the parties in writing, each 
party to this Agreement irrevocably consents and submits to the jurisdiction of the Court with 
respect to all claims under or related to this Agreement. PURCHASERS AND EACH OF THE 
SELLERS IRREVOCABLY WAIVES THE RIGHT TO A JURY TRIAL IN CONNECTION 
WITH ANY LEGAL PROCEEDING RELATING TO THIS AGREEMENT. 

12.7. Successors and Assigns. 

This Agreement shall be binding upon atid inure to the benefit of the Sellers and their 
respective successors and permitted assigns (if any), including any Chapter 7 or Chapter 11 
trustee appointed in Sellers’ bankruptcy cases or any of thein, subject to Court approval, and 
Purchasers and their successors and assigns. This Agreement may not be assigned by any party 
hereto without the prior written consent of the other parties; provided, however, that Purchasers 
may, without the consent of the Sellers, freely assign any or all of its rights and delegate any or 
all of its duties under this Agreement, in whole or in part, to any affiliate of Purchasers or to any 
Co-Bidder (to the extent permitted by Section 1.4); provided further that Purchasers shall 
thereupon be relieved of any liability under this Agreement as a result of such assignment or 
delegation. 

12.8. Remedies Cumulative; Specific Performance; Damages. 

(a) The rights and remedies of the parties hereto shall be cumulative (and 
not alternative). 

(b) Each party acknowledges and agrees that the other party would be 
damaged irreparably in the event any of the provisions of this Agreement was not performed in 
accordance with its specific terms or otherwise was breached. Accordingly, each party agrees 
that the other party shall be entitled to an injunction or injunctions to prevent breaches of the 
provisions of this Agreement and to enforce specifically this Agreement and the terms and 
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provisions hereof in any action or proceeding in addition to any other remedy to which it may be 
entitled, at law or in equity. 

(c) The parties agree that: 

(i) Prior to the First Closing Date, the sole and exclusive remedies 
on account of a breach, default under or failure of any representations, waiTaiities, Covenants, 
obligations, or conditions by Sellers or Purchasers shall be as follows: (A) either Sellers or 
Purchasers may terminate this Agreement in accordance with the terms hereof, (B) in the case of 
Purchasers, Purchasers may seek damages to the extent permitted under Section 10.2 and (C) 
either Purchasers or Sellers may require specific perfonnance of this Agreement. 

(ii) After the First Closing Date, but prior to the final Closing, the 
sole and exclusive remedies on account of a breach, default under or failure of representations, 
warranties, covenants, obligations, or conditions by Sellers or Purchasers related to the purchase 
or maintenance of Regulated Assets or Regulated Stock, including, without limitation, any 
breach of the Regulatory Obligations or the Software Arrangements shall be as follows: (A) in 
the case of Purchasers, the right to receive funds fiom the Escrow Account as set forth in Section 
2.4, (€3) in the case of Sellers, the right to assert claims against the Escrow Account as set forth in 
Section 6.10, (C) in the case of Purchasers, the right to the liquidated damages referenced in 
Section 68(d), including, without limitation, the right to collect such liquidated damages 
pursuant to the Security Agreement, subject to the limitations on recourse set forth in Section 
6.8(d) aiid (D) in the case of either Sellers or Purchasers, the right to specific perfonnance of this 
Agreement. 

(iii) After the First Closing Date, their shall be no remedies for 
either Sellers or Purchasers on account of a breach, default under or failure of any 
representations, warranties, covenants, obligations, or conditions by Sellers or Purchasers not 
provided for in clause (ii) above. 

12.9. Waiver. 

No failure or delay on the part of any party hereto to exercise any right or remedy under 
this Agreement shall operate as a waiver of such right or remedy, and no single or partial 
exercise of any such right or remedy shall preclude any other or further exercise thereof. No 
party shall be deemed to have waived any claim arising out of this Agreement, or any right oi- 
remedy under this Agreement, unIess the waiver of such claim, right or remedy is expressly set 
forth in a written instrument duly executed and delivered on behalf of such party; provided, 
however, that a waiver executed by Yipes Coinmunications shall also constitute a valid waiver 
by each of the Sellers. i 

12.10. Amendments. 

This Agreement may not be amended other than by a written instrument duly executed 
aiid delivered by a duly authorized officer on behalf of each of the parties hereto; provided, 
however, that an amendment executed by an authorized officer of Yipes Communications shall 
bind each of the Sellers. 
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12.11. Severability. 

In the event that any provision of this Agreement shall be determined to be invalid, 
unlawful, void or unenforceable to any extent, the remainder of this Agreement shall not be 
impaired or otherwise affected and shall continue to be valid and enforceable to the hllest extent 
permitted by law. 

12.12. Parties in Interest. 

None of the provisions of this Agreement is intended to provide any rights or remedies to 
any person or entity other than the parties hereto and their respective successors and permitted 
assigns (if any), and there are no third party beneficiaries. 

12.13. Preparation of this Agreement. 

Each of the parties hereby acknowledges and agrees that (a) Purchasers and the Sellers 
jointly and equally participated iii the drafting of this Agreement and all other agreements 
contemplated hereby, (b) both Purchasers arid the Sellers have been adequately represented and 
advised by legal counsel with respect to this Agreement and the transactions contemplated 
hereby and (c) no presumption shall be made that any provision of this Agreement shall be 
construed against either party by reason of such role in the draftiiig of this Agreement and any 
other agreement contemplated hereby. 

12.14. Entire Agreement. 

The Agreement (including schedules and exhibits hereto) sets forth the entire 
understanding of the parties relating to the subject matter hereof and supersedes all prior 
agreements and understandings among or between any of the parties relating to the subject 
matter hereof and thereof. 

12.15. Time of the Essence; Further Assurances. 

The parties hereto acknowledge that time is of the essence to this Agreement. Before, 
during and after the First Closing Date, Sellers agree to provide all assistance reasonably 
requested by Purchasers in order to acquire all right, title and interest in the Acquired Assets, and 
Purchasers agree to provide all assistance reasonably requested by the Sellers to obtain entry of 
the Approval Order; provided, however, that nothing contained herein shall be deemed to 
obligate Purchasers to waive any requirement in Section 7 of this Agreement. 

12.16. Plan. 

Except as set forth in Section l.l(f), without the prior written consent of the party 
affected, this Agreement may not be modified by the teiins of any plan of reorganization 
proposed by the Sellers and filed in the Court, or otherwise. 
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12.17. Schedules. 

The parties acknowledge that as of the execution date of this Agreement, the schedules 
and exhibits related to this Agreement have not yet been finalized. Accordingly, the terms of any 
such schedules and exhibits shall not be binding upon either Sellers or Purchasers until such time 
as Sellers and Purchasers agree that such schedules or exhibits are in final fonn. 

[SIGNATURE PAGE FOLLOWS] 
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IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
arid delivered as of the date first wi-itten above. 

PURCHASER: 

PHX HOLDINGS, INC. 

By: 
Name: 
Title: 

PHX COMMUNICATIONS, INC. 

By : 
N ani e : 
Title: 

SELLERS: 

YIPES COMMUNICATIONS, INC. 

By : 
Name: 
Title: 

YIPES COMMUNICATIONS GROUP, INC. 

By: 
Name: 
Title: 

s- 1 
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YIPES PROPERTIES, INC. 

By: 
Name: 
Title: 

YIPES TRANSMISSION, INC. 

By : 
Name: 
Title: 

YIPES TRANSMISSION VIRGINIA, INC. 

By: 
Name: 
Title: 

YIPES WEB SERVICES, INC. 

By: 
Name: 
Title: 

s-2 
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DRAFT - SUBJECT TO CHANGE 

Yipes Communlcatlons Inc., et., al. 
Fiber Contracts 
($ In thousands) 

Proposed Cure 
Entity Counter Party Contract Name MSA Amount TYPe 

Fiber I YCI 

Fiber YCI 

Fiber YCI 

Fiber YCI 

Fiber YCI 

Fiber YCI 

Fiber YCI 

Fiber YCI 

Fiber YCI 

Con Edison Communications LLC 

e spire Communicalions, Inc 

Level 3 Communications, LLC 

Metromedia Fiber Network Services. Inc 

Plan River Power Aulhorily 

Sunesys, Inc 

The Crty of Longmonl 

The City of Palo Alto 

Dark Fiber IRU Agreemenl 

Indefeasible Right of Use Agreement (IRU), as amended 

indefeasible Right of Use Agreement (IRU), as amended 

Fiber Optic Pnvale Network Agreemenl, as amended 

Fiber Use License Agreemenl 

Dark Fiber License Agreemenl, as amended 

Fiber Use License Agreement 

License Agreemenl 

The City of Sanla Clara dba Silicon Valley Lease Agreemenl 
Power 

New York 

Mulli-Cities 

Multi-Cities 

Multi-CilleS 

Denver 

Philadelphia 

Denver 

Bay Area 

Bay Area 

0 

NIA 

0 

0 

0 

0 

0 

NIA 

173,000 

a 173.000 



DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc , et., al. 
Colocation Contracts 
($ in thousands) 

Type Entity Counter Party Contract Name MSA Amount 
Proposed Cure 

~~ 

Colocation 

Colocation 

Colocalion 

Colocation 

Colocation 

Colocation 

Colocatron 

Colocation 

Colocalion 

Colocation 

Colocation 

Colocation 

Colocation 

Colocatton 

Colocalion 

Colocation 

Colocalion 

Colocation 

Colocation 

Colocalion 

Colocalion 

Colocation 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

81 1 10th Avenue 

ACSl Network Technologies Inc 

Apollo Communication International Group 

City of Longmont 

Clear Blue 

ColloHouse I I .  LLC - LayerOne Inc 

Colo4Dallas 

Comfluenl 

CyrusOne 

e spire Communications, Inc 

Equinix, Inc 

Exodus 

Genuity Telecom 

ICG Choice com 

InterNAP Network Serv8ces Corp 

Level 3 Communications. LLC 

Meridian Telesis 

PAlX Telecommunicalions 

Plat1 River Power Authority 

RACO 

Switch and Data Facilities Company LLC 

Telergy 

Collocation Agreement 

Co-Location and Service Agreement 

Multisite Collocation Agreement, as amended 

Master Service Agreement, License Agreement 
Collocation Room, as amended 

Master Service Agreement 

Master Service Agreement 

Masler Service Agreement 

Masler Connectivity Services Agreement 

Customer Colocation Agreement 

Collocation Space Sublicense 

Fiber Connection Agreement 

Carrier Access Agreement 

Carrier Access Agreement 

Masler License Agreement, as amended 

New York 

Mulli -Cities 

Seattle 

DenverILongmont 

Multi -Cities 

Multi -Cities 

Dallas 

Dallas 

Houston 

Multi -Cities 

Mulb -Cities 

Multi -Cities 

Dallas 

Houston 

SeaHle 

Multi -Cities 

Phtladelphia 

Multi -Gibes 

DenverlFt Collins 

New York 

Multi -Cities 

New York 

N/A 

0 

0 

0 

0 

0 

0 

NIA 

0 

0 

NIA 

0 

NIA 

0 

N/A 

0 

NIA 

0 

NIA 

0 

0 

0 

0 

2 Colocatton 



DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc., et., at. 
Transit Contracts 
($ in thousands) 

Proposed Cure 
Amount Type Entity Counter Party Contract Name MSA 

Transit YCI Level 3 Communications, t LC  Master Agreement Multi -Cities 0 

0 Master Agreement Mulli -Cities Transit YCI Genuity Tetecom 

0 

. i .  .. . . 
- . .. ... 

3 



DRAFT - SUBJECT TO CHANGE 

Yipes Communications Lnc., et., al 
Office Lease Contracls 
(S in thousands) 

Proposed Cure 
Type Entity Counter Party Contract Name MSA Amount 

Office Lease YCI EOP Operating Limited Parlnership 

Office Lease YCI WRC Properties, Inc 

Ofice Lease YCI Manrock LLC d o  Brickmann Associales 

Oftice Lease YCI Equitable Life Assurance Sociely of Ihe U S d o  Fox really 

Oftice Lease YCI CEP-Sansome lnveslors LLClSRM Associales 

Lease Agreement Chicago 

Lease Agreement Denver 

Lease Agreement New York 

Lease Agreement PhiladelphialBala Cynwyd 

Lease Agreement Bay ArealSan Francisco 

$ 26.886 

NIA 

NIA 

NIA 

NIA 

I 26,886 

4 Officc Lcasc 



DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc., et., al. 
Software License Contracts 
(5 in thousands) 

Type Entity Counter Party Contract Name MSA 
Proposed Cure 

Amount 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software License 

Software Ltcense 

YCI 

YCI 

Y c1 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YCI 

YC! 

Arcus 

ARIN IP 

Concord 

DNS (Network Solutions) 

Exchange 

Jyra 

Netfinity 

Network Appliance 

Oracle (Database) 

Oracle Financials 

Portal 

Remedy 

Shoreline 

Siebel 

SpectraLogic (Tape) 

Spectrum 

Sun (Hardware) 

True1 IP 

Verrtas (Backup) 

VertexfCommtax Systems Infrastructure 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

Software License Agreement 

NIA 

NJA 

N/A 

NJA 

N/A 

NJA 

NIA 

NIA 

NiA 

N/A 

NIA 

N/A 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

NIA 

N/A 

0 

5 Software Licenses 



DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc., et., al. 
Equipment Contracts 
($ in thousands) 

Proposed Cure 
Entity Counter Party Contract Name M SA Amount Type 

YCI Comdisco Restructured Equipmenl Agreement Mulli-Cities NiA Equipment 

YCI Extreme Networks Restructured Equipment Agreement Multi-Cities N/A Equipment 

YCI Finova Restructured Equipment Agreement Mulli-Cities N/A Equipmenl 

Restructured Equipmenl Agreement Multi-Cities NIA Equipment YCI Key Equipment Finance 

6 Equipnient 





DRAFT - SUBJECT TO CHANGE 

Ylpsa Communkatlons Inc , e l ,  a1 
Rlghl 01 Enlry Contracts 
It In Ihousandr) 

Proposed Cur l  
TYPO EnWy Counlsr Party A d d n r r  M SA Amount Conlracl Name 
Right 01 EnLy YCI Commnweallh - FSP . Regents Square LLC 4250 h e d i v e  Square Rlghl d Enlry Agreemenl S a  DPgoAa Jolia MIA 
Right of Enlry 
Rtght of Enlry 
Rqht of Enlry 
Wghl of Enlry 
Rghl of Enlry 
Ruhl of Enlry 
Rght of Enlry 
Rghl of Enlry 
RQhl of Enlry 
Rght of Eniry 
RWl of Enlry 
Fisjht of Enlry 
Rghl of Enlry 
W h l  01 Enlry 
RQhl of Enlry 
Rqhl of Enlry 
Rghl  01 Enlry 
Rtghl 01 Enlry 
Rghl 01 Enlry 
Rghl 01 Enhy 
Rghl of E n y  
Rghl 01 Enlry 
Rghl 01 Enlry 
Rghl 01 Enby 
Ruhl of Enly 
Rghl of Enlry 
Rghl 01 E n y  
Rghl of Enlry 
Rlphl 01 Enlry 
Rghl of Enlry 
Rlghl 01 Enly 
RQhl of EnIq 
Rghl 01 Enlry 
Rlghl 01 Enlry 
R ~ h l o l  Enlry 
Rlghl 01 Enlry 
Rghl of Enlry 
Rghl 01 Enlry 
RQhl of Enlry 
Rghl of Enlry 
Rlghl 01 Enlry 
Rghl of Enlry 
Rghl of Enlry 
Rghl of Enlry 
Rghl  01 Enlry 
Ruhl 01 Enlry 
Rwhlol Enlry 
Rwhl of Enlry 
Rghl of Enlry 
Rwhl 01 Enlry 
Rghl 01 Enlry 
Rghl 01 EnW 
Righl 01 E n y  
Rlghl 01 Entry 
Rghl of Envy 
Righl 01 Enlry 
Rlghl d Entry 
Rqhl 01 Entry 
Rlghl of Enlry 
Flighl of Enlry 
FUghlol Enlry 
Fuphl d Entry 
RrJhl ol Entry 
Fclghl 01 Entry 
Rlghl 01 Entry 
Rghlo l  Entry 
Rghl of Enky 
Rght of Entry 
Rqhl of Entry 
Rghl of Enlry 
Rghl o i  Entry 
Rlghl of E n q  
Rghl d Entry 
RgM of Entry 
RLght of Entry 
Rghl 01 Entry 
RghloI  Entry 
Rghl 01 Entry 
Rght of Enlry 
Rght or Entry 
Rghl of Entry 
Rqhl of Enlry 
R5ht of Entry 
M h t  of Entry 
Rwht of Enlry 
Rfght of E n y  
Right of Enlry 
Rqhl oi Enlry 
Rqhl of Enlry 
Rlghl of Enlry 
Rmht or Enlry 
Reht of Enlry 
Rghl of Enlry 
Rght or Enlry 
P&ht of Enlry 
Right oi Entry 
Right of Entry 
Righl of Entry 
RlgM of Entry 
Rght of Entry 
Wt of Entry 
Rght of Entry 
Rght 01 Enlry 
Rghl 01 Entry 
R5hldEnlry 
Rghl ol Enlry 
RQhl 01 Entry 

YCI 
YCI 
YCI 
Y CI 
YCI 
YCI 
YCI 
Y CI 
YCI 
Y CI 
YCI 
YCI 
YCI 
Y CI 
YCI 
YCI 
YCI 
YC1 
YW 
Y U  
YCI 
Y U  
YCI 
YCI 
YCI 
YCI 
Y t l  
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y CI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCt 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y CI 
YCI 
Y CI 
YCI 
Y CI 
Y CI 
Y CI 
Y CI 
Y CI 
YCI 
Y CI 
YCI 
YCI 
YCI 
Y CI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y CI 
YCI 

Commonweallh . FSP . Regenls Square LLC 
Conesloga Llle Assurance Company 
Conslhulmn Parimers LP 
Crescenl 
Crescenl 
Crescenl 
Crescent 
Crescent 
Crescent 
Crescent 
Crescent 
Crescent 
Crescent 
Crescenr 
Crescent 
Crescenl 
Crescent 
Crescent 
Crescent 
Clerenl  
Crescenl 
Crescenl 
CreSCenl 
Crewenl 
Crescent 
Cfesccnl 
Crescent 
Crescent 
Crescenl 
Crescenl 
Crescenl 
Crescenl 
Crercenl 
Crescenl 
Crerenl  
Crescenl 
Crcscenl 
Crewenl 
Crexenl 
C r e m n l  
Crescenl 
Crescent 
Crewenl 
Crescenl 
Crewenl 
Crexenl 
Crewenl 
Crescenl 
Crescenl 
Crercenl 
Crescenl 
Crewenl 
Crescent 
Crescenl 
Cfcscml Real Eslale Funding VIII. LP 
Cryrlal Gardens, LLC 
C-W HI Limited Pannerrhp d o  Crercenl 
Cypess Communitations, IIK 
Ddbs Main LP 
Dallas RPFlV Campbell Cenlre Associates. LP. Trmmell Crow 
DEGl Deutsche GesellschaH fur Immoblhenfonds mbH 
Denver Place Assuules LP 
Denver Place h o u a l e s  LP 
Denver-Sleler Assouales LP 
Dreael Unweraly 
Duke Redly Limded Padnershrp 
Duke Really LimHed P a m a h p  
Duke-Weeks 
Duke-Weeks 
Duke-Weeks 
Duke-Weeks 
Duke-Weeks 
Dunwoody Assodates LP 
E SWeel Comrnurjcalions 
Elecdrive Associates, L P 
EOP Markel Slreel Lvniled Pannership 
EOP-1601 Market Sliect Llmlled Parhership 
EOP-410 Building. L L C 
fOP.IOE0 Limnled Partnership 
EOP-Cenlral Park Plaza. L L C 
EOP-Cdonnade d Dallas Umiled Parlnershp 
EOPCdonrwde ol Dallas bmited Parlnashtp 
EOP-Colonnade of Dalas Umiled Palnarhtp 
EOPMelmponl It. L L C 
EOP-Nodhwesl Properlies. L L  C 
EOP-NorLhwcsl Propedles. L L  C 
EOP-One Markel. 1 L C 
EOP-PAL0 ALTO SOUARE. U C  
EOP-Sanla Clara OHice Center, L L C 
EOP-Sanla Clara Officc Center. L L C 
EOP-Sanla Clara mice Center. L.L C 
EOP The Concourse. L L.C 
EOP-Wesichase Limited Padnership 
Eqnlablc M e  bawnnce Sodely 01 Ihe Uniled Stales 
ET'M 
EwlM 
E w V  
E W Q  
Equity 
W t y  
E w t y  
E W h /  
E d t y  
E w E l  
E w t y  
E w W  
E w h l  

4275 €marlive Square 
401 Pakway Dnve 
325 Cheslnul SI 
200 Crexenl CI 
5080 Spectrum Drwe 
4510 Execulive Dr 
4520 beculive Or 
3773 Cherry Creek Dr N Denvpr, CO 
707 17th Sweer. Denver. co 
5050 Quorum Dnve, Addism. Tx 
5055 Kellef Sprmgs Rd . Addison. TX 
5057 Kdla Spnngs Rd Addison. TX 
100 C r e s m l  CI . Dalias TX 
$4001 Dallas Pkvy , Dallas. TX 
1445 Ross Ave , Dallas. TX 
14951 Ddlas Parkway. Dalhr. lX 
4 Greenway Plaza, Houslon, TX 
5 Greenway Plaza, Houslon, TX 
8 Greenmy Plaza. Houslm. lX 
9 Geenway Plaza, Houston. TX 
9W Fanrm, Hars lm TX 
125 E JohnCarpnler Fwy . I M ~ ,  TX 
1401 R h d l e  Bkd . Irwng, TX 
1420 Rwhelle Bbd , h n g  TX 
1500 Rochelle Btvd , Imng. TX 
151 0 Rochelle Btvd , Imng. TX 
1520 Rochelle Btvd . Imng. TX 
5601 N Macarlhur Blvd , Imng. TX 
5M)5 N Macarlhur Blvd , Irulng. TX 
Z1W Lakeside Blvd , Rrhardson. TX 
2150 Lakeslde 8h.d. Richardson. TX 
24W Lakeside Blvd , Rlchardron TX 
16415AddwnRd.Dalbs.lX 
17 I 7  Man Skeel. Dallas, TX 
2501 Cedw Spmqs Rd , Ddhs TX 
2777 N Slemons Fwy . Dallas, TX 
300 Crescenl Ct 
3500 Maple Ave , Dallas. Tx 
500 Crerclnt Cf , Dallas, TX 
1 Greenway Plaza, Houslon, TX 
t 1 E Greermay Plaza Hourlon, TX 
12 Greenway Plaza, Houston. TX 
1221 and 1331 Lamar. Houslon, TX 
1221 McKnnq SI .  Houslm, TX 
1800 Wesl Loop S I  Hourlon, TX 
1960 Post Oak Blvd.. Hwslon TX 
1993 Posl Obk Blvd , Houalm. TX 
2 Greenway Plaza. Houslcm. TX 
200 Westlake Park Blvd . Houslon. TX 
2OW Post Oak Blvd . Houslon. TX 
3 Greenway Plaza, Houslm. lX 
3800 BuHab Speedway. Houston TX 
2425 N Cenlral E w w y .  Richardson M 
2435 N Cenlrd Expwy . Richardson TX 
3333 Lee Parkway. Dallas. TX 
3307 S College Avenue. Forl Collins. CO 60525 
2001 Rors Ave ,Dallas. lX 
275 Batlery St. Embarcadero Cenler Wesl 
901 M a n  Slreel. Dallas. TX 75202 
E l 5 0  Nwlh Cenlral Lpressway, Dallas, TX 75206 
67 Wall Slreet New York. NY 
999 Eighleenlh Sireel, Denver. CO 
900 Nineleenth Slreel, Denver. CO 
1099 E q h l e e n ~  Streel. Denver. CO 
3240 Madtet Slreel 
14W Opus Place. Chicago. IL 60515 
1411 Opus Place. Chicago, IL 60515 
1431 Oprs PI 
3333 WmenviUe Rd 
2220 Chasearch Btvd 
5556 Ttmywm Pkwy 
5560 Tcmyson Pkwy 
1475 Dunwoody Dr. 
3004 S Fairfax SI. Denver. CO 80222 
723 Ekchnic  [klve 
1700 Markel Slreel 
1601 Markel Slreel 
410 171h Slreel, Denver, CO 80202-4402 

Rtghl d Enlry Agreemenl 
Rghl of Enlry Agreemenl 
Rghl  d Enlry Agreemenl 
Rghl d Enlry Agreemenl 
Rghl d Enlry Agreement 
Rghl 01 Entry Agreemenl 
Rwhl d Enlry Agreement 
Rghl of Enlry Agreement 
RQhl of Enlry Agreement 
Rbhl d Enlry Agreemenl 
Rghl d Entry Agreement 
Rghl d ErQ Agreemwl 
Rghl d Enlry Agreemen1 
Rghl d Entry Agreemen1 
Rghl of Elllry Agrnmenl 
Rghl d Enlry Agreemenl 
Rghl 01 Entry Agrrrmenl 
Rght of Entry Agreemenl 
Rght d Entry Agreemenl 
RYJht of Enly  Agreemenl 
Rght oi EnQ Agreement 
Rghl d Enlry Agreemenl 
Rghl of EMry Agreemenl 
Rghl  d Enlry Agrnmenl 
W h l  d Enlry Agreemen! 
Rghl d Enlry Agreemenl 
Righl d Enlry Agreemenl 
Rqhl d Enlry Agreemenl 
R g h l  d Enlry A g r e e m l  
Rghl d E n y  Agreemenl 
Rghl d Enby bgreemenl 
Rghl d EWy Agreemenl 
Rghl 01 Enlry Ayeemen1 
Rghl  d Enlry Aqreemenl 
Rqhl  d Enby Agrecmcnl 
Rghl d Enlry Agreemen! 
Rghl 01 Enlry Aqreemenl 
Rwhl d Enlry Aqes"e 
Righl d Enlry Agreemenl 
Rghl d Elllry Agreement 
Rwhl 01 Enlry Agreemenl 
Rghl d Enlryngreemenl 
Rghl d Entry Aqgreemenl 
Rghl d Enlry Agrmmenl 
Wghl d Enlry Agrnmenl 
Rghl d Enlry Agreemen1 
Rghl  d EnLy Agreeme3 
Rghl ol Enlry Agreement 
Rghl ol Enlry Agreemenl 
Righl 01 EnVy Agreemenl 
Rghl d Enlry Agieemenl 
Rght 01 Entry Agreement 
Righl ol Enlry Agreemenl 
Right d Enlry Agreemenl 
Rqht 01 Enlry Agreemenl 
Rqhl d Enlry Agreement 
Rghl of Enlry Agreement 
RQhl ol Entry Agrecmenl 
Rlghl d Enlry Agreemerd 
Rghl of Entry Agreement 
Rghl d E* Agreemsnl 
Rqhl d Enlry Agree"! 
Rmhl d Enlry Agree" 
Rghl d Enhy Agreemenl 
Rghl d Enlry Agreemenl 
Rghl of Enlry Agreemenl 
Rghl d Enlry Agrccmenl 
Mghl d €dry Agreemen1 
Rghl d Enlry Agreemen1 
Rbghl d Enlry Agreemen1 
RQhl d Enlfy Agreemenl 
Rghl d Enlry Agreemen1 
Rghl d En!q weemetll 
R g h l  d Enlry Agreemenl 
Rghl d Enlry Agreemenl 
Rghl d Entry Agreemenl 
Rghl d Entry Agreernerd 
Rghl  d Enlry A@-eemenl 

EOEO M h  Cenlral Expressway. DaUas. TX 75206-183 Rlghl d Enlry b&eemenl 
ZBEO Zanker Road Cenlral Park Plaza Rlghl of Enhy Agreemen1 
15301 Dallas Pukway. Addison. TX 75Ml-4637 Rbhl  d Enby Agreemerl 
15303 Dallas Parhvay. Adhson. TX 75001-4677 Rghl d Enlry Agreement 
15305 Dales Pakway. Addison. TX 750-31-4637 Righl d Edry Pqreement 
4610 Soulh Ulsler Slreel. Denver CO 802374321 Rghl  d Enlry Agreemen1 
1111 Thhd Averwe. Seallla, WA 98101.3292 Right dEnhy Agreemen1 
999 Thhd Avenue, Sealtle, WA 98104-4019 Rght d E m  Agreement 
One Matkel Place. Spear Slreel Tower. 60 Spear Wee Rlghl d EWy .@=e"tll 
30W El C a M o  Real Rghl  d Enlry Agremcnl 
2620 Auguslne Onve Rghl d Enlry Agreemew 
2700 Auguslnr Dnve Rght d Enlry Agrwmam 
3333 Bowers Avenue Righl ol Wry  Agrement 
226 ArpM Parkway Rqht d Enlry Agreement 
2500 City Wesl Boulevard. Houslon TX 77042-3000 Right d Entry Agreemenl 
401 CUy Ave Right of Entry Agreement 
1 Markel S I  Rqht d Entry Agreement 
60 Spear SI Right d Entry Agreement 
3001 Taman Dnw Rlght oi Entry Agreement 
3003 Tasman D r ~ e  Right d Enby Agreement 
3032 Bunker Hill Lane Risht d Enhv Agreement 
3052 Bunker Hill Lane R M t  01 Entry Agreemen! 
3101 Tarman Dnve Right d EnVy Agreement 
5101 Pavlck Henry Drwe Rbht d Entry Agreement 
5104 Old konsidas Drive Rght d Entry Agreeme~n 
1801 S Bmadway Right of E m  Agreement 
46W S ULsler SI Rght d Entry Agreement 

Rmht af Entry Agreement 7000 E Uruan Ave 
5445 OTC Parkway Rwht d Entry Agreement 

San DlegoLa Jolb 
PhiladelphlalBromalI 
Phlladelphia 
Dallas 
Dallas 
Dallas 
Ddlas 
Ddla 
Dallas 
Dallas 
Dallas 
Dall= 
Odla5 
Dallas 
Dall= 
Ddlss 
Dallas'Addsm 
DdlaslAddmn 
DaHaJAddism 
DalasArving 
Dal lar l lmg 
DalasAmng 
D a l d m n g  
DalaMlrvhg 
Dalhsilrvhg 
Dalasrlrmg 
Dalasrlwng 
DalarrRichardwrn 
DalasRlchardson 
DallasIRichardson 
OalasRihardson 
DalawRlchardson 
Oenver 
Denver 

Houslon 
Hwslon 
Houslon 
Houslon 
Houston 
Houslon 
Houslon 
Hwslon 
Houslon 
Houslon 
Houslon 
Houslon 
Houslon 
Houslon 
Houslon 
Houslon 
Houslon 
San Diego 
San Diego 
Dall= 
DenverlFl Collins 
Dallas 
B a y k e J S a n  Franoaw 
Dallas 
Dallas 
NRY York 
Dmvm 
D n v a  
Denver 
Phladelpha 
Chicago 
C h a m  
Chcsgo 
Chcap 
Dalaslrvng 
D a l W b m  
DaQaarlPlano 
PhladebhlMesl  Chesler 
D a m  
PhiladelphlaMorsham 
Philadelphia 
PhYedebhia 
D n v ~  
DalaS 
Bay ArealSan Jose 
DaIlaJAddiaon 
DdlaslAddison 
OalWAddlSOn 
Denver 
Seallk 
Seallk 
Bay AredSan Frandsto 
Bay ArealPalo Alto 
Bay AredSanla Clara 
Bay AredSanla Clara 
Bay AredSanta C t a  
Bay Areanan Jose 
Hwalon 
PhladWialBda Cynwyd 
Bay AredSan Francisco 
Bay AredSan Francisu, 
Bay AredSanla Clara 
Bay AredSanb Clara 
Bay AredSanb Clara 
Bay AredSanta Clara 
Bay AredSanta C l r a  
Bay ArealSanta Clara 
Bay AredSanta Clara 
ChEdgo 
Chcago 
CHCapl 
C b P  

nousion 

NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
MIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NfA 
MIA 
NfA 
MIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
MIA 
MIA 
NIA 
NIA 
NIA 

2.400 
650 
NIA 

2.108 
NIA 
WA 
M A  
NIA 
NIA 
NIA 
NIA 
NIA 
NM 
WA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
tUA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 

NIA 
NIA 
NIA 
NIA 
NIA 

NtA 
NIA 
NIA 
N IA 
NIA 
NIA 
M A  
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 

5.658 

4,750 

8 Rigtit of Entry 











DRAFT - SUBJECT TO CHANGE 

Ylpma Communlcallons Inc ,  a t .  al 
Rlghl of Entry Contac ls  
IS In Ihousands) 

Proposed Cure 
Type Entlty Counlcr Party Address Contract Hams M SA h o u n l  
Rlghlol Enlry YCI TnzecHahn One NY Plaza LLC One New Ycrk Plaza, New Yo*. NY RQhl d Enlry Agreemenl New Y o h  28,890 
Righl 01 Enlry 
Rgh l  of Enlry 
Righl of Enlry 
Rqh lo l  Enlrl 
Rgh l  01 Enlry 
R g h l  of Enlry 
Rght 01 Enlry 
Rlght of Entry 
Rght of Entry 
Rghlof Entry 
Rghl of Enlry 
Rlphl of Enlry 
R~ghl uf Enlry 
Rgh l  of Enlrj 
Rlghl of Enlry 
Rqhl of Enlry 
Rgh l  01 Enlry 
Rgh l  ol Enliy 
Rghl of Entry 
Rgh l  ol EnIv 
Rghl 01 Enlry 
Rqht of Entry 
Rghl of Entry 
Rqht 01Enlrv 

Rbghl of Enlry 
Rqhl of Errlry 
Rghl of Enlrj 
Rwhl of Enlw 
Rqh l  01 Entry 
Rqhl of Enlry 
Rgh l  of Enlry 
Rghl 01 Enlry 
Rgh l  01 Envy 

RQhl01 Enlrj 

YCI 
Y CI 
YCI 
YCI 
YCI 
YCI 
YCL 
YCI 
YCI 
YCI 
Y CI 
Y CI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y U  
YCI 
YCI 
YCI 
YCI 
Y t l  
YCI 
Y U  
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

TnzecHahn Regimal Pmlng. LLC 
TnzecHahn Regimal Pwlmg. LLC 
TnzecHahn Regimal Pooling. LLC 
TnrecHahn Reglmal Pooling LLC. dbla Treed-lahn 100 Slreel Manangemenl 
U S. Properly Fund GMBH L CO KG 
U S. Properly Fund GMBH h CO KG 
UNlCO Properlies, Inc 
Udvwsal Buddhlsl Church 
Unwersitf ol Pennsylvania 
W R  SdentBc d o  Goshen Parkway Parlners 
W d l m  Exchange lnve51om 11. LLC 
Washinglon Securilies ampany 
WssMla Four k o u a l e s .  IIK 
WCB Five Lm@cd Parlmrshlp (Archcn) 
WCB Flve Limllcd PartnersMp (hchon) 
WHLC Real Esbate Limiled Pannership 
WHLC Real E r l a k  Limiled Parlnership 
WHML-S Real Esiale b " e d  Pannership 
WHOET Real Eslate LP (Archon) 
WHTRl R d  Esble bmlled Parlnershp (hchm) 
WHTRl Real Eslate bmiled Parhership (Archon) 
WHTRI Reat Eslale h " e d  Partnership (Archon) 
Wdencr Universily 
Wikr Wiki Enlerpnses 
Winhrnp 
WwedZone Property CP 
WM Wngley Jr Company 
WXVCHA Real Eslate L"ec Psmership 
WXllSAN Really, LLC (Archon] 
WXIIUSCV Real Eslale Limiled Parlnership (P~chon) 
ZarlBBO 
Zar/BBO 
znrmao 
ZarlBBO 

10 S O W  Rwerstde. Chicago. IC Rghl 01 Entry Agreemenl 
120 Soulh Rverside Chicago. IL Righl of Entry Agreemenl 
2 North LaSalle, Chlcago. 1L Rghl d Enlry Agreement 

Rgh l  of Enlry Agreement 110 Williams Sireel New York NY 
Rghl of Entry Agreemenl 4225 b e w l w e  Square 

100 Flrsl Slreel (Caspian Consulling Group Sutlcs 220,Right 01 Entry Agreement 
601 Union Slreet, Sealtle. WA Ugh1 of Enlry Agrecmenl 
825 A Kearny SI RQhl ol Enlry Agreement 
3341 SmHh Walk Righl el Enlry Agreamenl 
1310 Gashcn Parhay  Righl of Envy Agreemenl 
E21 2nd Ave , Seattle. WA Rghl 01 Enlry Agreement 
I904 Thrd Ave , Seatllc WA Rqhl 01 Enlry Agreemenl 
10 Easi Sixlh Ave Rqhl ol Enlry Agfmmenl 
5355 Mua Sorrenlo P1 Rqhl of Envy Agreernenl 
5375 Mra Satenlo PI Rghl 01 Enlry Agreement 
6333 N SlaleHwy 161, Irving TX Rght ol Entry Agreement 

Rgh l  of Enlrf Agreement 6363 N Slale Hwy 161. lwing TX 
1333 Bulkf iela Rd , Domers  Grove, IL Righl 01 Entry Agreemenl 
1415 h 1515 Wesl 22nd Slreel, Oak Brwk IL Rgh lo l  Entry Agreemenl 
5660 Greenwmx Plaza Blvd , Englemrcd, CO Rghl 01 Enlrf Agreemcnl 
5670 Greenwax Plaza Blvd . Englewood. CO Righl of Enlry Agreemenl 
5680 Greenwood Plaza Blvd , E n g l e d  CO RQhl 01 Enlry Agreemenl 
1 Univenily Rghl d Enlry Agrremenl 
4260 E Evans. Denver. CO 80222 Rghl of Enlry Agreement 
1999 Broadway, Denver CO E0202 Rghl 01 Enby Agreemenl 
5959 Capua le  O r ,  Houslon. TX 17036 Rqhl 01 Enlry Agreemenl 
4 0 0  and 410 N Michigan Ave , Chicaga IL Rlghl 01 Enlry Agreemcnl 
2515 McKlnney Ave , Dallas. lX Rqhl 01 E n v  Agrcemenl 
500 Sansome Rqhl 01 Enlr j  Ageemenl 
720 Olive Way. Seallle. WA Rqhl 01 Enlry Agreement 
220 Bush Rqhl ol Enlry Agreement 
100 Church SI Rght 01 ERlry Agreement 
260 Madison Ave Righl of Enlry Agreemen! 
261 Madiwn Ave Righl of Enlry Agrcemenl 

ChCZtgo 
Chlcaga 
CNcaga 
Neu Y o h  
Bay ArcalSan Franusw 
San Diego 
Seallle 
Bay AredSan Frarwsco 
Philadelphia 
PfirladebhtaWest Chesler 
Seallk 
Seatlk 
PhiladelphlslConshohrrken 
San Diego 
San Diego 
DdlaSANmg 
DaHarllNlng 
CtrcagolDavnersgroue 
ChlcagoI0.k Brook 
DenverlEnglmood 
DcnverlEnglewood 
DenverlEnglwood 
PhladelphdChesler 
Denver 
Den"W 
Hourlon 
Chcago 
o a k  
Bay Areasan Frarasm 
Seattle 
Bay AreaCjan Francism 
New York 
New York 
New York 

NIA 
N/A 
NIA 
NIA 
NIA 
NIA 

2.000 
NIA 
NIA 
NIA 
NIA 

NIA 

NIA 

N/A 

18,917 

1.925 

2 T I 4  

1,526 
2,934 

NIA 
NIA 
NIA 
NIA 
NIA 

1.050 
NIA 
N/A 

1,241 
2,727 
2.310 

NIA 
N IA 
NIA 
NIA 

I 376,9611 

I3 Right of Entry 



DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc., et., al. 
Lateral Lease Contracts 
($ in thousands) 

Proposed Cure 
Type Entity Counter Party Address Contract Name MSA Amount 

Laleral 
Laleral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Laletal 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
taleral 
Laleral 
Laleral 
Caleral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Laleral 
Laleral 
Lateral 
Lalerat 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
La tela I 
Laleral 
Laleral 
Laleral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Laleral 
Laleral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Laleral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Laleral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Caleral 

YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y CI 
YCI 
YCI 
Y CI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y CI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

ACSl 
ELAIR PARK 
BLAIR PARK 
Blalr Park 
City 01 Longmont 
City of Palo Allo 
City of Palo Alto 
City of Palo Allo 
City of Palo Alto 
City of Palo Alto 
City of Palo Alto 
City of Palo Alto 
City of Palo Allo 
City of Palo Allo 
City of Palo A h  
City of Palo Alto 
City of Pato Alto 
City of Palo Alto 
City of Palo Alto 
City of Palo Alto 
City of Palo Alto 
City of Palo Alto 
City of Palo Alto 
City of Palo Alto 
Cily of Palo Alto 
City 01 Palo Alto 
City 01 Palo Alto 
City of Santa Clara 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
Level 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 and City of Santa 
MFN 
MFN 
MFN 
MFN 
MFN 
MFN 
Pac Bell 
PSE 
SBC 
SEC 
SBC 
SBC 
SBC 
TELERGY 
TELERGY 
TELERGY 
Telergy 

4261 SW FREEWAY 
3701 MARKET ST 
4960 ROUTE 8 
225 CITY AVE 
350 KIMBARK 
925 PAGE MILL RD 
200 SHERIDAN AVE 
2 PAL0 ALTO SQ 
700 HIGH ST 
795 EL CAMINO REAL 
211 QUARRY RD 
379 LYTrON 
3101 PARK BLVD 
3155 PORTER DR 
245 LYr rON AVE 
3963 FABIAN WAY 
2345 YALE ST 
3875 FABIAN WAY 
2635 PARK BLVD 
3530 W BAYSHORE 
400 HAMILTON 
260 SHERIDAN 
525 UNIVERSIR AVE 
1661 PAGE MILL RD 
577 COLLEGE 

529 BRYANT 
3033 S C O T  BLVD 
427 S LA SALLE AVE 
111NCANALST 
3180 IRVING BLVD 
2323 BRYANT 
1950 STEMMONS FWY 
1201 ELM ST 
3500 MAPLE AVE 
1445 ROSS AVE 
100 CRESCENT 
901 MAIN ST 
2001 ROSS AVE 
200 CRESCENT CT 
300 CRESCENT CT 
999 18TH ST. South Tower 
910 15TH ST 
950 17TH ST 
1850 PEARL ST 
707 17TH ST 
7100 E BELLEVIEW AVE 
1000 DENNY WAY 
2001 6TH AVE 
1200 3RD AVE 
650 TOWNSEND 
185 BERRY ST 
246 I S T  ST 
536 MISSION ST 
11 GREAT OAKS BLVO. RPC 
1380 KIFER RD 
525 W MONROE 
725 SWELLS 
233 S WACKER SEARS TOWER 
350 CERMAK AVE 
1900 MARKET ST 
1500 MARKET ST 
1070 ARASTADERO RD 
1960 CHICAGO 
3900 MAIN ST 
1451 RESEARCH PARK DR 
2200 N PEARL ST 
81 50 CENTRAL EXPRESSWAY 
5605 N MACARTHUR BLVD 
811 lOTH AVE 
60 HUDSON 
111 BTHAVE 
2 RECTOR ST 

a i  I HANSEN 

Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreemenl 
Lateral Lease Agreement 
Lateral Lease Agreemenl 
Lateral Lease Agreemenl 
Lateral Lease Agreement 
Laleral Lease Agreement 
Laleral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Laleral Lease Agreemenl 
Laleral Lease Agreemenl 
Laleral Lease Agreement 
Lateral Lease Agreement 
Lateral Cease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreemed 
Lateral Lease Agreemenl 
Lateral Lease Agreement 
Laleral Lease Agreement 
lateral Lease Agreement 
Caleral Lease Agreement 
Lateral Lease Agreement 
Laleral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreemenl 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Laleral Lease Agreemenl 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreemenl 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreemenl 
Lateral Lease Agreemenl 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Laleral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 

TOWER TOWER T Lateral Lease Agreement 
Laleral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreement 
Lateral Lease Agreemenl 
Lateral Lease Agreement 
Lateral Lease Agreemenl 
Lateral Lease Agreement 
Lateral Lease Agreement 

Houston 
Philadelphia 
PhiladelphiaIALLISON PARK 
PHILADELPHIPJBALA C Y N W D  
DenverILONGMONT 
Bay ArealPalo Alto 
Bay ArealPalo Alto 
Bay ArealPalo Alto 
Bay AredPalo Alto 
Bay ArealPalo Alto 
Bay ArealPalo Alto 
Bay ArealPala Alto 
Bay ArealPalD Alto 
Bay ArealPalo Alto 
Bay AredPalo Alto 
Bay AreaIPalo Alto 
Bay ArealPalo Alto 
Bay AreaIPalo Allo 
Bay ArealPalo AIIO 
Bay ArealPalo Allo 
Bay ArealPalo Alto 
Bay AreafPalo Alto 
Bay AreaIPalo Alto 
Bay AreaIPalo Allo 
Bay ArealPalo Alto 
Bay AfeaIPalo Alto 
Bay AreaIPalo Alto 
Bay ArealSanla Clara 
Chicago 
Chicago 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Dallas 
Denver 
Denver 
Denver 
Denver 
Denver 
DenverIGREENWOOD VILLAGE 
Seattle 
Seallle 
Seattle 
Bay AreaISan Francisco 
Bay AreaISan Francisco 
Bay AreaISan Francisco 
Bay AreaISan Francisco 
Bay AreaISan Jose 
Bay MealSunnyvale 
Chicago 
Chicago 
Chicago 
Chicago 
PHILADELPHIA 
Philadelphia 
Bay ArealPALO ALTO 
Bay AreaIRlVERSlDE 
Bay ArealRlVERSlDE 
Bay AreaIRlVERSlDE 
OALLAS 
DALLAS 
DALLASIIRVING 
New Yolk 
New York 
New York 
NEW YORK - 

$ 

NIA 
0 
0 

NIA 
NIA 
NIA 
NIA 
NIA 
0 
0 

NIA 
0 

NIA 
NIA 
NIA 
NIA 
NIA 
NtA 
0 

NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
0 

NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 

0 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 

0 
NIA 

0 
0 
0 
0 

NIA 
0 

NIA 

NIA 

NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 

2,970 

i ,485 

i ,485 

14 LateraIs 



DRAFT -SUBJECT TO CHANGE 

Yipes Communications Inc., e t ,  ai. 
ILEC Lease Contracts 
($ in thousands) 

Proposed Cure 
Type Entity Counter Party Address 

Lalera! 
Lateral 
Laleral 
Lateral 
Lateral 
Laleral 
Lateral 
Lateral 
Laleral 
Lateral 
Laleral 
Laleral 
Lateral 
Lateral 
Laleral 
Lateral 
Lateral 
Laleraf 
Laleml 
Lateral 
Laleral 
Lateral 
Lateral 
Lateral 
Lateral 
Lateral 
Laleral 
Lateral 
Lateral 
Laleral 
Lateral 
Lateral 
Caleral 
Lateral 
Lateral 
Laleral 
Lateral 
Lateral 
Lateral 
Lateral 
Caferal 
Lateral 
Laleral 
Laleral 
Laleral 

YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

ACSl 
ACSl 
Blair Park 
Blair Park 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
LEVEL 3 
Pac Bell 
Pac Bell 
Pac Bell 
Pac Bell 
Pac Bell 
Pac Bell 
Pac Bell 
Pac Bell 
PSE 8 Qwest 
PSE L Qwest 
SEC 
SBC 
SBC 
SBC 
sac 
SBC 
SBC 
SBC 
SEC 
SBC 
SBC 
SBC 
sac 
SBC 
SBC 
SBC 
SBC 
SBC 
SBC 
S8C 
SBC 
SBC 
SBC 
SEC 
Worldcom 

500 PALLAS ST 
5444 WESTHEIMER 
4225 EXECUTIVE DR 

8929 AERO DR 
4 EMBARCADERO 
555 CALIFORNIA 
999 19TH ST, Nor81 Tower 
700 Milam. Suite 1100, Houston, TX 
3341 SMITH WALK 
630 3RD ST 
123 MISSION 
600 UNIVERSW 
601 UNION 
720 OLIVE WAY 
221 1 ELLIOT AVE 
821 2NO AVE 
1730 MINOR AVE 
9725 SCRANTON PL 
2601 ELLIOlT 
595 MARKET ST 
220 MONTGOMERY 
235 MONTGOMERY ST 
275 BA-ERY 
3585 MONROE ST 
33 W MONROE 
2777 N STEMMONS 
171 7 MAIN ST 
13155 NOEL RD GALLERIA Ill 
13355 NOEL RD GALLERIA 1 
5600 N Macarlhur Rd 
14001 N DALLAS PKWY 
5215 O'CONNOR RD 
5227 O'CONNOR BLVD 
125 E JOHN CARPENTER FWY 
5601 N MACARTHUR RD 
5205 OCONNOR BLVD 
1000 LOUISIANA ST 
700 MILAM 
700 LOUISIANA ST 
1200 SMITH ST 
1600 SMITH ST 
2800 POST OAK 6LVD 
333 CLAY ST 
1700 PACIFIC AVE 

401 e ST 

Contract Name MSA Amount 

ILEC Agreement 
ILEC Agreemenl 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
lLEC Agreemenl 
Cuslomer Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreemenl 
ILEC Agreement 
lLEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreemenl 
ILEC Agreement 
ILEC Agreemenl 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreemenl 
ILEC Agreement 
ILEC Agreemenl 
ILEC Agreement 
ILEC Agreemenl 
ILEC Agreement 
ILEC Agreement 
ILEC Agreemenl 
ILEC Agreemenl 
ILEC Agreement 
ILEC Agreement 
ILEC Agreemenl 
ILEC Agreemenl 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
ILEC Agreement 
l tEC Agreement 
ILEC Agreement 

HOUSTON 
HOUSTON 
Bay AreallA JOLLA 
Bay AredSAN Dl fGO 
Bay ArealSAN DIEGO 
Bay ArealSAN FRANCISCO 
Bay ArealSAN FRANCISCO 
DENVER 
Houston 
PHILADELPHIA 
Bay ArealSAN FRANCISCO 
Bay AredSAN FRANCISCO 
S E A l X E  
SEATTLE 
SEATTLE 
SEATTLE 
SEATTLE 
SEATTLE 
Bay Area/SAN DIEGO 
SEATTLE 
Bay ArealSAN FRANCISCO 
Bay ArealSAN FRANClSCO 
Bay ArealSAN FRANCISCO 
Bay Area/SAN FRANClSCO 
Bay Area/SANTA CLARA 
CHICAGO 
DALLAS 
DALLAS 
DALLAS 
DALLAS 
DALLAS 
DALLAS 
DallasllRVlNG 
DallasIlRVING 
DalladlRVING 
DallasllRVlNG 
Da Ila 511 RVI NG 
HOUSTON 
I-tOUSTON 
HOUSTON 
HOUSTON 
HOUSTON 
HOUSTON 
HOUSTON 
DALLAS 

NtA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
N/A 
NIA 
NIA 
N/A 
NIA 
NIA 

1,573 
NIA 

4.140 
1,485 

NIA 
NIA 
NIA 
N/A 
N/A 
NIA 
NIA 
NIA 
N/A 

1.485 
1.485 
1.485 

N/A 
1.485 

NIA 
NIA 
351 
M A  
N/A 

3 726 
3.726 
3.726 
3.726 
1.485 

NIA 
M A  

1.485 
s 31,363 

15 lLEC 



DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc., et., al. 
Customer Contracts 
($ In thousands) 

Type 

Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslcmer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
CuSlomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslmer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 

Proposed Cure 
Entity Counter Party Contract Name MSA Amount 

YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCl 
YCl 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCt 
YC I 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

JTEC Energy Corporation Cuslomer Agreemenl 
3ware. Inc Cuslomer Agreemenl 
40V NET Cuslomer Agreemenl 
AB Finanual. LLC Cuslomer Agreement 
A0 Ftnancial, LLC Cuslomer Agreement 
A8 Financial, LLC Cuslomer Agreement 
ABN Amro Sage Cuslorner Agreemenl 
ABN Amro Sage Cuslomer Agreemenl 
ABN Amro Sage Cuslomer Agreemenl 
ABN Amro Sage Cuslomer Agreemenl 
Accenfure Cuslomer Agreemenl 
Accenture -Anderson Consullg Cuslomer Agreemenl 
Access Communications Corporalion Cuslomer Agreemenl 
Accretive Technology Group (Flying Crocodile. Inc , LLC) Customer Agreemenl 
ACTS Reliremenl-Life Cummuntlics. Inc Customer Agreemenl 
Advanced Neworkina Soluliom. Inc lConcale Technologies) Cuslomer Agreement . .  
Advanted Web Hosting And Design 
ADVANCED WEB HOSTING -CPE 
Ml ia led Network Services. LLC 
AG Consulling 
Akin Gump Slrauss Hauer & Feld, L L P 
Align Technology. Inc 
Aliyance lnlernalional Group. Inc 
Alliance Financial. LLC 
Alpha lnlemet Swvices. Inc 
Alpha lnlemel Services. Inc 
Alpha lnlemet Services, Inc 
Alpha lnlemet Services. Inc 
Aka Vala 
ALTOUR INTERNATIONAL 
American Bureau Of Shipping 
Amencan Express TBS 
American Speclrum Really. Inc 
Amernel (Visionbahn. lnc) 
Animas Corporation 
Anobi 
Anobi (SpeedTrade) 
ANOBI Technology 
Applled Micro Cirwlts Corporation 
Applied Micro Circuics Corporation 
Applied Micm Circuils Corporalion 
Applied Micm Circuils Corporalion 
Applied Micro Circuils Corporalion 
Applied Micro Circuils Corporalion 
Arcadia Universily (Eeaver College) 
ARKTEL 
Arrowhead General Insurance Agency, Inc 
Arrowhead General Insurance Agency, Inc 
Arrohead General lwurance Agency, Inc 
kgaard lnleraclive Multimedia (Hard Radio) 
Aspire Net Managed Syslems, Inc 
Assoclalion Forum of Chicagoland 
Aslech Intermedia 
ATLT 
AuUionWatch com 
August Ne1 Semces. LLC 
August Ne1 Services. LLC 
Aulodaq Corporation 
Avanade. Inc 
Avanade, Inc 
Avanade, Inc 
Avanade, Inc 
Avanade. Inc 
AvanlGo. Inc 
Axcess Nelworks. LLC 
Axs2000 
028 Connecl. Inc 
020 Connecl. Inc 
828 Conned. lnc 
8ain 8 Company, Inc 
Barra, Inc 
8anliI Beck Herman Palenchar L Scotl 
Bel0 Managemenl Servtces. Inc 
Bel-Rea Velerinary Technician Training 
Belzberg Techmlqies (aha Electronic Broker 
BlackRock. lnc 
BlueSuil. Inc 
Board OlTrado Cleanng Corporation 
Board Of Trade Cleanng Corporatmn 
Bonus corn 
Boslon Cabot, LLC 
B o b  Capilaf Managemenl, L L C 
Bryn Mawr College (Tn College) 
bSmarl lo LLC 
bSmarl lo LLC 
Builders Bank 
Business Management Syslems Corporation 
Business Sdulions, Inc - dba BSI Consulling 
BVTV. Inc 
Cabnni College 
Calpine Corporalion 
Calpine Corporalion 

Customer Agreement 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Cualomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslorner Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslwner Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslorner Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agmmenl 
Customer Agreemenl 
Customer Agreement 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 

age Syslems) Customer Agreement 
Cuslomer Agreemenl 
Customer Agreement 
Customer Agreemenl 
Customer Agreement 
Customer Agreement 
Cuslomer Agreement 
Customer Agreement 
Cuslomer Agreement 
Customer Agreement 
Customer Agreement 
Cuslomer Agreement 
C u s l m r  Agreement 
Customer Agreemenf 
Cuslomer Agreemeni 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 

nousion 
Bay Area 
Denver 
Chicago 
Chicago 
Chicago 
Bay Area 
Chicago 
New York 
Chicago 
Dallas 
Bay Area 
Dallas 
Seattle 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Chicago 
Bay Area 
Dallas 
Bay Area 
Sealtle 
Chicago 
Houslon 
Houslon 
Houston 
Houston 
Bay Area 
New York 
Houslon 
Chicago 
Houston 
Bay Area 
Philadelphia 
Chicago 
Chicago 
Chicago 
Oay Area 
San Olego 
Denver 
San Oiego 
San Oiegc 
Denver 
Philadelphe 
New York 
San Diego 
San Diego 
San Diego 
Dallas 
New York 
Chicago 
Denver 
Bay Area 
Bay Area 
Oallas 
Dallas 
Bay Area 
Chicago 
Dallas 
New York 
Seallle 
Bay Area 
Chicago 
Dallas 
Philadelphia 
Bay Area 
Bay Area 
Bay Area 
Dallas 
New York 
Denver 
Dallas 
Denver 
Chicago 
New York 
Chicago 
Chicago 
Chicago 
Bay Area 
Chicago 
Chicago 
Philadelphia 
Philadelphia 
Philadelphia 
Chicago 
Denver 
Houston 
Denver 
Philadelphia 
Houston 
Houston 

NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N /A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
N/A 
NIA 
NIA 
NIA 
N IA 
MIA 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
tVA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
FUA 
NIA 
NIA 
NIA 
NIA 
NIA 

16 Customeis 



DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc., e t ,  al. 
Customer Contracts 
($ in thousands} 

Proposed Cure 
Entity Counter Pam Contract Name MSA Amount 

NIA 
Type 

YCI Calpine Camoralion Cuslomer Agreemenl Bay Area Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomet 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomet 
CUSlOmef 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cusiomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 

YCI 
YCt 
YCI 
YCI 
YCI 
YCI 
YCI 
Y t l  
YCI 
YCI 
YCI 
YCI 
YC! 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCl 
YCI 
YCI 
YCt 
YCI 
YCI 
YCI 
YCI 
YCI 
YCL 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

YCI 
YCI 
YCI 
YCI 
YCI 
YCt 
YCL 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

rci 

. .  
Cancer Research and Bioslalislics (CRAB) 
Capps Slid10 Limited Parlnership 
Capps Slujio Limiled Partnership 
Capps Studio Limited Parlnership 
Can Fulues 
Casplan Comulung Group. Inc 
Cawday. Schade EL Gloor 
Cbeyond Communicaliow 
CC Networks 
CC Networks 
Cenlennial BOCES 
CenlralConlml Systems dba Telpic com 
Changes, 1 L C 
Changes, LLC 
Chapman Schewe. Inc 
C l a s s d  Archives - Take Charge CLC 
Classical Archives. LLC 
Classfed Venlures. Inc 
COMMERCE BANK dba MERCANTILE SERVICES 
Commerz Futures. LLC 
Commem Futures, LLC 
Commerr Futures, LCC 
Communications 6 Power lndustnes 
Compass Pasel Managemenl, L L C 
Compass Assel Managemenl, L L C - Annobi Technology 
COMPLETE NEWORK SOLUTIONS 
COMPLETE NETWORK SOLUTIONS. INC 
Compulex, Inc 
Concale Technologies 
Consolidaled Commerce 
Convene w m  
Convene mm 
ConvenCon Communicahon Provisioners, Inc 
Cooley Godward. L L P 
Cooper lnteracbon Design 
Cooper lnleracllon Design 
Cooper Inleraclim Design 
Caadianl. Inc 
Comerstone Parlnen 
Colelligenl. Inc (bSmarl to L l C )  
Cox. Ochet And Walden. LLC 
Dab Return (Millennium) 
Degenkolb Engineers 
Debme Consulting. Inc 
Denver Onlrne Development (Firsl Link Technologies) 
Deutsch, Inc 
Digidesign 
Digital Imaging Resources. Inc 
Oigtal Technology, Inc 
DISCOVERY COMMUNICATtONS 
Oiversfied Technologies U S A .  lnc 
OolSpot Incorporaled 
DotSpol lnccrporaled 
Dresdner RCM Global lnveston 
Drsdner RCM Global lweslors 
Dr-dnar RCM Global Investors, CLC 
Drexel Unrversity 
DnnkerBiddle EL Reath L L P 
Drrverworks com Developmenl (dba M4 Internel) 
DTC Telecom. LLC (Formerly Single Service) 
Dubrn 4 Smeca Holding. Inc - dha Highbridge Capilal 
E Stred Communicalions 
ECC Adnsm, L.L C - dba Easlon Hunt Capilal. L L P 
eCifySuites Carporalion 
eCilySuites Corporalion 
Eimel.Com. Inc 
EleclronK: Brokerage Systems (Belzberg) 
E led rwc  Global Securilies. Inc 
E ledmic  Trader Serxes,  LLC 
eLocal. L C C 
Empire One Telecommunicalions 
Enlropa 
Envmnmenlal Chemical Corporation 
E n w m e n l a l  Stalegles Corporation 
ewrASP. LCC -Net Works Communicabons Corporalion ~ 

Equis Corporalon 
E k a  Online. Inc 
Exodus Canmnications. lnc 
Exodus CMnmunicalions, lnc 
Exlreme Networks. Inc 
FC Slone. L L C 
Federal Reserve Bank Of Boston 
Fenmdr 6 Wesl LLP 
Fenwck And West LLP 
FiberTwer Corporalion 
First Analysis Corporation 
Firs1 Futures (Dimion Of REFCO) 
Fml hnk Technology 
firs1 Natanal Communicalions Network 
First Opbons -Chicago 

Firsl Op(l0ns Chicago 
FUS~ OpllOrr~ ~ Chicago 

Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Customer Agreemenl 
Customer Agreement 
Customer Agreement 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Cuslomer Agreement 
Curbmer Agreement 
Customer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Customer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Cuslomer Agreemenl 
Customer Agieemenl 
Customer Agreement 
Customer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Customer Agreemenl 
Cuslomer Agreement 
Customer Agreement 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Customer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agrsemenl 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Cuslomer Agreement 
Customer Agreemenl 
Cuslomer Agreemenl 

Seallle 
Chicago 
Chicago 
Chicago 
Chicago 
Bay Area 
Chicago 
Dallas 
Denver 
Denver 
Denver 
Chicago 
Chicago 
Chicago 
Houston 
Bay Area 
Bay Area 
Chicago 
New York 
Chicago 
Chicago 
Chicago 
Bay Area 
Chicago 
Chicago 
New York 
Chicago 
Houslon 
Philadelphia 
Chicago 
Bay Area 
Bay Atea 
Bey Area 
Bay Area 
Bay Area 
Bay Area 
Bay Area 
Bay Area 
Chicago 
Philadelphia 
Chicago 
Dallas 
Bay Area 
New York 
Denver 
New Yorh 
Bay Area 
Chicago 
Dallas 
New Yolk 
Philadelphia 
Chicago 
chlcago 
Bay Area 
Bay Area 
Bay Area 
Philadelphia 
Philadelphia 
Bay Area 
Dallas 
New Yo& 
Denver 
New York 
Houston 
Houslon 
Houston 
Chicago 
Bay Area 
Denver 
Chicago 
New York 
San Diego 
Denver 
Denver 
Denver 
Chicago 
Bay Area 
Chicago 
Bay Area 
Dallas 
Chicago 
New York 
Bay Area 
Bay Area 
Bay Area 
Chicago 
Chicago 
Denver 
Bay Area 
Chicago 
Chicago 
Chicago 

NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
MA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA  
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
MA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
N IA 
NIA 
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DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc., et., a!. 
Customer Contracts 
(a in thousands) 

Proposed Cure 
Type Entity Counter Party Contract Name MSA Amount 
Cuslomer YCt Firsl Soulhwesl Company Customer Agreement Dallas NIA 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslamer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cus{omer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 

YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y CI 
Y CI 
YCI 
Y CI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

Flowserve Corporalion Cuslomer Agreement 
FOC - Firsl Oplions Chicago Cuslomer Agreement 
Fred Hulchinson Cancer Research Cenler Cuslomer Agreement 
Freeborn h Pelers Cuslomer Agreement 
FreeMarkels. Inc . dba Surplus ReEord, Inc Customer Agreemenl 
Fried Frank Hams Shriver h Jacobson Cuslomer Agreemenl 
Front Range lnlernet Customer Agreement 
Fronl Range Inlernet. Inc Customer Agreemenl 
Fronl Range Inlernel. Inc Customer Agreement 
FSI Fonls L Sobare USA, Inc Customer Agreement 
Ft Collins Coloradoan . FI Collins Newspaper Customer Agreement 
Fuji Fulures. Inc Customer Agreement 
Funkhouser Vegosen Liebman & Dunn. Lld Cuslomer Agreement 
Gannaway Web Holdings. LLC (dba WorldNow) Cuslomer Agreemenl 
GARDEN STATE HOSPICE Cuslomer Agreemenl 
Gardner Carton & Douglas Cuslomer Agreemenl 
Gardner Carton 8 Douglas Cuslomer Agreemenl 
Gale Wave Communicallans, Inc (Viyu Communrcabons. Cuslomer Agreemenl 
GATX Capital Corporainn Customer Agreemenl 
Gelber Group LLC Cuslomer Agreemenl 
Genercor tntemabonal, Inc Cuslomer Agreemenl 
Genenc Tradmg. Inc Cuslomer Agreemenl 
Genenc Trading, Inc Cuslomer Agreemenl 
GETGO Enterlainmenl. Inc - (Weslwind Media Corn, Inc ) Cuslomer Agreemenl 
Global Eleclronic Trading Company - dba GETCO 
Global Eleclmnlc Trading Company - dba GETCO 
Globelrolters Engineenng Corporation 
GNI. Inc 
GoBeam. Inc 
Golden Gale Unrversity 
Goldenberg. Hehmeyer L Company 
Goldentrace . c/o Snowball 
Golin Harna lnternalional 
Gocgle, Inc 
Gordon 8 Rees 
Gray Cary Ware Fretdenrich LLP 
Gray Cary Ware 6 Freidenrich LLP 
Gray Cary Ware Freidennch 
Greater Delaware Valley Sociely 01 Transplant Surgeons 
GuNslar Group II. LTD 
H W Lcchner, Inc 
Hammer Trading . Division 01 REFCO. Inc 
Harold D Rider And Associalcs 
Halhaway Dinmddie Conslruclion Company 
Haverford College (Tri College) 
Hesla Cotporation 
Hohbach-Lewin. Inc 
Holland & Knighl LLP 
Holchkiss Associales. L L C 
HTN Resources. Inc (Hi1 The Nel) 
Hurricane Eledric lnlernel Services 
ICG Commerce 
ICG 0”erc.e. Inc 
ICG Commerce. Inc 
ICG Commerce. Inc 
Idea lnlegralion ( T I  Design. LLC) 
Idea lnlegrallon (TI Design. LLC) 
IDEO Product Development. Inc 
IEG 
IENTRY 
IHS Energy 
IHS Energy 
IKEA Norlh Amerlca Services. LLC 
IKEA Norlh Amenca Services. LLC 
Iltos Partners. LLC 
IfJanage. Lnc 
inCode Telecnm Group, Inc 
Infinity Brokerage Services, Inc 
ING North Amenca Insurance Corporalion 
lnklomt Corporation (Fasl Forward Nehuorks) 
Inndesign. Inc 
inSORS lnlegraled Communications. Inc 
Inlehheallh. Inc (Aelna Lde Insurance Company) 
lnleraclive Classilieds Network Corporalion 
Interfold Internet Services. Inc 
Interfold Interne1 Services. Inc 
lntemalmnal Facilily Managemenl Associabon 
Inlernabonal Specialists - dba Specialists DPM, LLC 
lnlemel Commerce h Communicalions . 1HS Energy 
lnlernet Commerce Communicalions Corporation 
Inlemet Commerce Communicalions Corporalion 
lnlernet Commerce Communications Corporalion 
lnternel Invenlions. Inc 
InlernNetwork. Inc 
InIeNisions SysTems. Inc 
Inlumel. Inc 
ISG Communicabons 
Jackson h Walker LLP 
Jennison Assouales 
Jones Apparel Group, Inc 
JS Services 
KBKids corn 

Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Customer Agreement 
Cuslomer Agreement 
Cuslomer Agreemen( 
Cuslomer Agreemenl 
Cuslomer Agreement 
Customer Agreement 
Customer Agreement 
Customer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agresment 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Customer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agnemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Cuslomer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemen1 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 

Dallas 
Chicago 
Seatlle 
Chtcago 
Chicago 
NewYark 
Denver 
Denver 
Denver 
Bay Area 
Denver 
Chicago 
Chicago 
New York 
Philadelphia 
Chicago 
Chicago 
Dallas 
Bay Area 
Chicago 
Bay Area 
New York 
New Yo& 
Denver 
Chicago 
Chicago 
Chicago 
Chicago 
Bay Area 
Bay Area 
Chicago 
Bay Area 
Chicago 
Bay Area 
Bay Area 
Bay Area 
San Diego 
Seanle 
Philadelphia 
Houslon 
Chicago 
Chlcago 
Chicago 
Bay Area 
Philadelphia 
Philadelphia 
Bay Area 
Chicago 
Chicago 
Dallas 
Bay Area 
Chicago 
Philadelphia 
Philadelphia 
Philadelphia 
Houston 
Houslon 
Bay Area 
Seallle 
Philadelphia 
Denver 
Denver 
Philadelphia 
Philadelphia 
Chicago 
Chicago 
Bay Area 
Chicago 
Philadelphia 
Say Area 
Bay Area 
Chicago 
Philadelphia 
Bay Area 
Denver 
Denver 
Houston 
Chicago 
Denver 
Denver 
Denver 
Denver 
Bay Area 
Bay Area 
Bay Area 
Dallas 
Dallas 
Dallas 
NewYark 
New York 
Chicago 
Denver 

NIA 
NIA 
NIA 
NIA 
N IA 
N IA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NiA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NiA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NiA 
NIA 
NIA 
NlA 
NIA 
NIA 
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DRAFT - SUBJECT TO CHANGE 

Yipes Communications Inc , et., at. 
Customer Contracts 
($ in thousands) 

Proposed Cure 
Contract Name MSA Amount 
Cuslomer Aweemenl Bay Area NIA 

Entity Counter Party TY pe 
Cuslomer YCI Keen wm. Inc 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslcmer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
customer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomei 
Cuslomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
customer 
Customer 
Cuslomer 
cuslomer 

YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y t l  
Y CI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YC! 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCJ 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCL 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y Cl 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

Keep Trading 
Keyslone Foods, LLC 
Keyslone Foods, LLC 
Keystone Mercy Healrh Plan 
King. Chapman d Broussard. Inc 
LaRocque Trading Group, LLC 
LaSalle Universily 
Leap Wireless Intematmnal. Inc 
LETCO 
Library Video Company 
Library Video Company 
LifeLike Produclions, Inc 
CighlOne 
Limelight TechnoLogies. Inc 
Limehght Technology 
Lincoln Property 
LIVE PERSON 
LweWireNel (Live Wlre Networks, Inc 1 
M4 lnlemel 
Magical Fox. lnc 

Mail-Well Corporation (Envelope) 
MAN Finanoal 
Managed Slccage lnlemalional 
Mancinl Oufty Architeclure Design 
MarCap Corporalion 
Matlock Capilal LLC 
Mavenck Trading, L L C 
Maxlcr Corparalion 
Maxior Corporalion 
MaxUpXme 
Mayer. Brown 8. Plan 
Merchanl & Gould. P C 
Merchanl B Gould. P C 
Mesa Networks 
Melrocommule corn LLC 
Mde High Properties 
Mile High Properties. L L C 
Mirror Image Inlemel, Inc . Denver Gas & Electric 
MM Squared, L L C 
MM Squared, L L C 
Mobiles 
MONTGOMERY COUNTY INTERMEDIATE UNIT 
Momson Foersler 
Munich Trade Fairs - Norlh America 
Mushkin. 1% 
MusicNet. Inc 
National Restaurant Assooalion Educational Foundahor 
Navisite. Inc 
Nelson Capital Managemenl 
Nestegg, LLC 
Ne1 Works Communicalions Corpomtm - dba eonBusmess 
Nevada Space Networks. Inc 
New 246 Associales. LP (Old Novogradac h Company. 
New York Connecl Nel, Ltd 
NEW YORK UNlVERSllY 
Nexlcard. Inc 
NexlSel Software. h c  
Nomad Design B Services 
North Texas Real Eslale lnlormalmn Systems. Inc 
Norlhem Colorado Internet Co-op (NCIC) 
Norlhem Colorado lnlemel Cooperalive 
Nomesl Venlure Parlners 
Nomesl Venlure Parlners 
Nova Trade Securities. LCC 
nVlDlA Corporalion 
Nvidia. Inc 
OConnor B Company L L C 
D'Connor h Company L L C 
O'Connor a Company L L C 
OHRoad Capilal Corporation 
OmniSky Corporalion 
OnFlow. Inc 
Onshore, Inc 
Openfmd Information Technology. Inc 
OplionsXpfes 
Orb11 I1 Padners, L P. 
Organic, Inc 
Onx Real Eslate Capital Markels L L C 
Ollen. Johnson, Roblnson, Neil & Ragonelti. P c 
Pacific Dala Images (Pauk  Produclm) 
Pacific Exchange 
Packet Exchange (Bermuda) Limited 
Palo Allo Medical Foundalion 
Pangea Desrgn 
Parallax Funds, L P 
Panhenon Capilal. L L C 
Parthenon Capilal. L L C 
Partners Specially Group 
patsyslems 
PayPal. Inc 
Peak To Peak Internet 

MAGPUUnNeEiIy 01 PennSylVal7la 

- 141 West Jackson. Suile 3100, 

Cuslmer Agreemenl 
Customer Agreement 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemen! 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreement 
Customer Agreement 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomei Agreement 
Customer Agreemenl 
Customer Agreemenl 
Cuslamer Agreemenl 
Customer Agreement 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomei Agreement 
Customer hreement 
Cuslamer Agreement 
Cuslamer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customet Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Customer Agreemenl 
Customer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslamer Agreemenl 
Cuslomcr Agreement 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemeol 
Customer Agreemenl 
Cuslomet Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomar Agreemenl 
Customer Agreemenl 
Customer Agreement 
Customer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreement 

Chicago 
Philadelphia 
Philadelphia 
Philadelphia 
nousion 
Chicago 
Philadetphs 
San Diego 
Chicago 
Philadelphla 
Philadelphia 
Bay Area 
Denvef 
Denver 
Denver 
Chicago 
New York 
Denver 
Bay Area 
Philadelphia 
Philadelphia 
Chicago 
Chicago 
Denver 
Bay Area 
chlcago 
Chicago 
Chicago 
Denver 
Denver 
Dallas 
New York 
Seallle 
Denver 
Denver 
New York 
Denver 
Denver 
Denver 
Chicago 
Chicago 
Bay Area 
Philadelphia 
Bay Area 
Chicago 
Denver 
Seallle 
Chicago 
Bay Area 
Bay Area 
Denver 
Denver 
Houslon 
Bay Area 
New York 
New Yo& 
Bay Area 
Bay Area 
Bay Area 
Dallas 
Denver 
Denver 
Bay Area 
Bay Area 
cnicago 
Bay Area 
Bay Area 
Chicago 
Bay Area 
Chicago 
Bay Area 
Bay Area 
Bay Area 
ChlcagO 
Bay Area 
Chicago 
New York 
Bay Area 
Dallas 
Denver 
Bay Area 
Bay Area 
New York 
Bay Area 
Houslon 
Bay Area 
Bay Area 
Bay Area 
Philadelphia 
Chlcago 
Bay Area 

NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NtA 
NIA 
NIA 
NIA 
NIA 
NIA . 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
MA 
NIA 
NIA 
NtA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NtA 
NlA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 

Denver NIA 
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DRAFT - SUBECT TO CHANGE 

Yipes Communications Inc., et., al. 
Customer Contracts 
($ in thousands) 

Proposed Cure 
Type Entity Counter Party Contract Name MSA Amount 
Cuslomer YCI Peak6 Inveslments. LP Cuslomer Agreement Chicaao NIA 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslwner 
Cuslomer 
Customer 
Customer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cunlomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cualomer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cusiomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cusiomer 
Cuslomer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 

YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
Y CI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCl 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 

Pemon Finanual Services. Inc 
Perlecl mm. Inc 
Personify Software, lnc 
PG&E Corporalion 
Phenomenal lnlemel Sclulions. Inc 
PHllADELPHlA UNlVERSlrY 
Pink Sheets U C  
Poudre School Dislnd 
PraineGnnm. Inc 
Prelerred Trade, Inc (Prelerred Capilal Markels, Inc ) 
Professional Communicalion Services 
Progressive Technologies Group. Inc 
Property Capilal 
Prolrader Securilies Corporalion 
Pulsily lnmrporaled 
Pulnam Lovell Secunlies. Inc 
QOS Nehvorhs Services (US), Inc 
Ouiel Light Secunbes 
Radio One Networks. LLC (Weshvind Media) 
RealNelworks 
Relco. Inc 
R q u s  Business Cenlre Corporalton 
Rumg l7de Sludios. LLC. 
Risk lnlormabon Services 
Pdsk inlormallon Syslems h Consulting. L L C 
Robertson Stephens lnveslmenl Bankers 
Robertson Stephens. Inc 
Run SEMW 
RWE Trading Amencas 
S B C Insurance Services 
Sanera Syslems. lnc 
Sania Clara Universily 
Saul Ewing. L L P 
Schlumberger Omnes. Inc 
Schlumberger Omnes. Inc 
SCT, lnc (Syslems 8 Compuler Techonology Corporalion) 

Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cusimer Agreemen1 
Cuslomer Agreemenl 
Cuslomer Agreement 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreement 
Custamer hreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement Single Source Communications, Inc => DTC Telecom FLC 

Sile Specfic 
Skolar, M D 
SkyPilol Nehvork, Inc 
Smarl 8 Associales. LLP 
Smarl LL Associales, LLP 
Sonnel Syslems, Inc (ISP Channel, Inc ) 
SofiSwitch Communimhons. Inc 
Sonicity. Inc 
Sonicity. Inc 
Soniuty, Inc 
Soulheaslem Universilies Research ksociatmn. Inc 
Soulhwest Corporale Federal Credil Union 
Space Syslems Loral 
Spear. Leads L Kellcgg. Inc 
Spnnl 
SI Vrain Valley School Oislncl 
SI Vrain Valley Schml Dstncl 
Slanford Horpilal And Clinics 
Sleidlmayer Sollware. Inc 
StemCells. Inc 
SlorageLlnk. Inc (Sansia) 
Streammg Media Technologies. Inc (Broadcasl Media 
Styleclick Chicago 
Styleelick Chimgo 
Summit Trading. Inc 
Susquehanm InlemalKmal Group 
Swarthrnore College (Tn College) 
SwiH Cmmunicalions. Inc 
SynaplicSludio 
TalkingNels. Inc 
Teknowledge Corporalion 
Selescan. Inc 
Telescan. Inc BOOKED luW 
Televoke. Inc 
TENET HEALTH SYSTEMS. PHILIOELPHIA. INC 
Terra Soh Sdubons, Inc 
Texas Ideagroup. Inc - dba Ideagroup 
TGS-NOPEC Geophysical Company 
The Amencan Council On Pharmaceulical Education 
The Bill And Melinda Gates FoundaUon 
The Bumdge Group, LLC 
The Chlcago Slock Exchange 
The Entrance Ramp 
The Group, Inc 
The Group. Inc 
The Group. Inc 
The Group, Inc 
The Group, Inc 
The Hermitage Group 
The Informalion Managemenl Group 
The LaJdla Grwp 
THE MARIN GROUP 
The Quaker Oals Company 
The Rudman Parlnenhip 
The Slaubach Company 

Customer Pqreemenl 
Cuslomer Agreement 
Cuslomw Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Cuslomer breemcnl 
Customer Agreement 
Cwlomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslmer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemnl 
Customer Agreemenl 
Customet Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 

Dallas 
Bay Area 
Bay Area 
Bay Area 
Philadelphia 
Philadelphia 
New York 
Denver 
Chicago 
Bay Area 
Bay Area 
Denver 
Bay Area 
Chicago 
Chlcago 
Bay Area 
New York 
Chbcago 
Denver 
Seallle 
Chicago 
Dallas 
New York 
Chicago 
Chicago 
Bay Area 
Bay Area 
Bay Area 
HWSlon  
Bay Area 
Bay Area 
Bay Area 
Philadelphia 
Houslon 
Houslon 
Philadelphia 
Dallas 
Seattle 
Bay Area 
Bay Area 
Philadelphia 
Philadelphia 
Bay Area 
Dallas 
Bay Area 
Dallas 
Bay Area 
Bay Area 
Dallas 
Bay Area 
New York 
San Ohego 
Denver 
Denver 
Bay Area 
Chicago 
Bay Area 
Bay Area 
Seallle 

chlcago 
Chicago 

Houston 
Phlladelphia 
Philadelphia 
Bay Area 
Denver 
Denver 
Bay Area 
Houslon 
Houslon 
Bay Area 
Philadelphia 
Denver 
Dallas 
Houslon 
Chicago 
Seattle 
ChiCago 
Chicago 
Chicago 
Oenver 
Denver 
Denver 
Denver 
Denver 
Chicago 
Chicago 
San Diego 
3ay Area 
Chicago 
Odlas 
Dallas 

NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
N/A 
NIA 
NIA 
NIA 
N/A 
N/A 
NIA 
N/A 
NIA 
NJA 
NIA 
NIA 
NIA 
NIA 
N/A 
N/A 
NIA 
NIA 
NIA 
NIA 
NfA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
N /A 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
N IA 
NIA 
N /A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
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DRAFT - SUBJECT TO CHANGE 

Yipes Communications Lnc., et., at. 
Customer Contracts 
($ in thousands) 

Proposed Cure 
Type Entity Counter Party Contract Name MSA Amount 
Customer YCI The Virtual FIYS~OD Cuslomer Agreement Denver NIA 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Curlwner 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslorner 
Cuslomer 
Cuslomer 
Customer 
Customer 
Customer 
Customer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 
Cuslomer 

YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCl 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCI 
YCL 
YCI 

. .  
The Wall Slreet Transcript 
Think Or Swim. Inc 
Thoils. Love Hershberger d McLean 
Timely Technology Corporation 
TollBndge Technologies, Inc 
Towers Pemn 
Townsend And Townsend 
Townsend And Tawnsend 
Townsend And Tavnsend 
Trade The News Online dba TTN Online 
Trancos. Inc 
Transmela Corporalion 
Transmeta Corporalion 
Tucker Alan Inc 
Tucker Alan Inc 
Uniled Conlinental Corporation 
Universal CIO 
University Of Calrlomia At San Francisco 
University 01 Pennsylvania 
US Voice 
Van Kampen Inveslmenls. Lnc 
Vanlage Painl Network. LLC 
Vedder. Pnce. Kaulman 6 Kammholz 
VeloCom, Inc 
VenturesOnline ,corn. L L C 
Venlun Technology Parlners 
Verdast 
VeriicalNei LLC 
VerticalNet LLC 
VerlicalNet LLC 
VerlicalNel LLC 
VerlicalNet LLC 
VerlicalNet LLC 
VerticalNel LLC 
VerlicalNel LCC 
VerlicalNel LLC 
VenicalNel LCC 
VeritcaINel L I C  
Viawesl lnlernel Sewice 
Vicode, Inc (Formerly VICOM) 
Villanova University 
Virage. Inc 
Virtual Communilies. Lld (Changed From Inc ] 
Virtual Internet Communicabons, Inc (VICOM) 
Viyu Communications. lnc (Formerly Galewave) 
Vizional Technologies. Inc 
Voice Access Technologies. Inc 
Voice Access Technologies. Inc 
VWR ScienhRc Products. Inc 
WebZWeb Marketing. Inc (Acleva) 
WEISS, PECK L GREER INVESTMENTS 
Wenner. Silveslain 8. Co CPAs 
Weshvind Media Com. Inc 
Whitecross Systems. Inc 
WI-Com Wireless. Inc IAmaloamated Susar Coi 

Cuslomer Agreement 
Customer Agreement 
Customer Agreement 
Cuslomer Agreemcnl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreement 
Cuslomer Agreemenl 
Customer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreement 
Cuslomer Agreement 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Customer Agreement 
Customer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslomcr Agreemenl 
Cuslomer Agreement 
Cuslomer Agreement 
Customer Agreemenr 
Customer Agreemenl 
Customer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Customer Agreemenl 
Cuslomer Agreement 
Cuslomer Agreemenl 
Cuslomer Agreemenl 
Cuslorner Agreemenl 
Cuslomcr Agreemenl 
Cuslomer Agreemen! 
Customer Agreemenl 
Customer Agreemenl 
Customer Agreement 
Customer Agreement 
Cuslamer Agreement 
Cuslomer Agreemenl 
Cuslomer Aareemenl . . I  - .  

Widener Unwersily -Academic Center Norlh ITS - 171h And Cuslomer Agreement 
Wireslone - rgb Studio. Inc Cuslomer Agreemenl 
Wirestone - rgb Studio. lnc Customer Agreemenl 
Wolvenne Cuslomer Agreemenl 
Wolverine Trading Customer Agreement 
Worldvlew Technology Parlners Customer Agreemenl 
Worldviw Technology Partners Cuslomer Agreemenl 
XcileNel. Im Cuslomer Agreement 
Xenon Communicahons. Inc Cuslomer Agreemenl 
XIS lnwrporaled Cuslomer Agreement 
xSides lnc Cuslomer Agreemenl 
Xware. Inc Cuslomer Agreemenl 
Yak Communicalms, lnc Cuslomer Agreemenl 
Zap Fulures Cuslomer Agreemenl 

New York 
Chicago 
Bay Area 
San Oiego 
Bay Area 
Philadelphia 
Bay Area 
Bay Aiea 
Bay Area 
Chicago 
Bay Area 
Denver 
8ay Area 
Chicago 
Chicago 
New York 
Chicago 
Bay Area 
Philadelphia 
Denver 
Chicago 
Denver 
Chicago 
Denver 
Oenver 
Bay Area 
Bay Area 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Philadelphia 
Bay Area 
Bay Area 
Say Area 
Denver 
Chicago 
Philadelphia 
Bay Area 
Sealtle 
Chicago 
Dallas 
Dallas 
San Diego 
San Dicgo 
Philadelphia 
Bay Area 
New York 
Denver 
Denver 
Bay Area 
Denver 
Philadelphia 
Denver 
Denver 
New York 
Chicago 
Bay Area 
Bay Area 

New York 
Bay Area 
Sealtle 
New York 
New York 
Chicago 

New York 

NIA 
NIA 
N IA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N /A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N/A 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
N /A 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N /A 
NIA 
N IA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
NIA 
N IA 
NIA 
N /A 
NIA 

0 
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HENRY C. KEVANE, ESQ. (SBN 125757) PROPOSED ORDER - 
JOSHUA M. FRIED, ESQ.'(SBN 181541) 
PACHULSKI, STANG, ZIEHL, YOUNG & JONES P.C. 
Three Embarcadero Center, Suite 1020 

SU 83 ECT TO 
CHANGE 

San Francisco, CA 941 11-5994 
Telephone: (41 5 )  243-7000 
Facsimile: (415) 243-7010 

Attomeys for Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF CALIFOFWIA 

SAN FRANCISCO DIVISION 

In re: 

YIPES COMMUNICATIONS, INC. et al., I 

Debt on .  

Federal Tax I.D. No.: 77-0434300 

Case No. 02-30750 DM 

Joint 1 y Admini s t ered 

Chapter 11 

ORDER AUTHORIZING (1) SALE 0 
SUBSTANTIALLY ALL ASSETS OF 
THE DEBTORS F m E  AND CLEAR 
OF ENCUMBRANCES, CLAIMS AN 
INTERESTS, AND (2) ASSUMPTIOP 
AND ASSIGNMENT OR, 
ALTERNATIVELY, RF,JECTION 01 
CERTAIN EXECUTORY 
CONTRACTS AND UNEXPIRED 
LEASES 

Date: June 10, 2002 
Time: 9:30 a.m. 
Place: United States Bankruptcy COU 

235 Pine Street, 22d Floor 
San Francisco, CA 

Judge: Honorable Dennis Montali 

L The Debtors are: Yipes Communications, Inc., a California corporation, Yipes Web Services Inc. , a California 
corporation, Yipes Communications Group, Inc., a Delaware corporation, Yipes Properties, Inc., a California 
corporation, Yipes Transmission, Inc., a Califomia corporation, and Yipes Transmission Virginia, Inc., a Virginiz 
corporation. 

EXHIBIT 
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A hearing (“Hearing”) was held before this Court on June 10, 2002, at 9:30 a.m., to 

consider the Motion to (1) Sell Substantially Ail Assets of the Debtors Free and Clear of 

Encumbraiices, Claims and Interests, and (2) Assume and Assign or, Alternatively, Reject Certaii: 

Executoly Contracts and Unexpired Leases (the “Motion”), filed on May 2 1, 2002, by the debtor: 

in the above-captioned, jointly administered Chapter 11 cases. Unless otherwise defined, a 

capitalized tenn used in this Order shall have the meaning set forth in the Purchase Agreement or 

the Motion. Appearances of parties in interest are noted on the record of proceedings of the 

Hearing. 

The Motion requests the entry of an order pursuant to sections 105,362, 363, 365, 554, 

1121 and 1146 of Title 11 of the United States Code, 11 U.S.C. $ 5  101, et seq. (“Bankruptcy 

Code!’), and rules 2002, 4001, 6004,6006, 6007 and 901 9 of the Federal Rules of Bankruptcy 

Procedure (“Bankruptcy Rules”) (i) approving the sale (the “Proposed Sale” or “Sale”) of 

substantially all of the Debtors’ assets (collectively, the “Acquired Assets”) free and clear of all 

identified Encumbrances, claims and interests, except as specifically provided in the Motion, with 

such Encumbrances, claims and interests to attach to the proceeds of the Sale (the “Sale 

Proceeds”) with the same validity (or invalidity) and priority as existed prior to the Sale, all as 

more particularly described in the purchase agreement by and between the Debtors, on one hand, 

and PHX Holdings, Jnc. (“Holdings”), and PHX Communications, Inc. (“PHX”, and together 

with Holdings, the “Purchasers” or the “Lead Bidder”) on the other hand, substantially in the 

fonn of the Asset Purchase Agreement attached to the Motion as Exhibit “A” (as supplemented 

or amended, the “Purchase Agreement”); (ii) authorizing the assumption by the pertinent Debtor 

and assignment to the Lead Bidder of certain executory contracts and unexpired leases (the 

“Assigned Contracts”); and (iii) granting related relief (sag., with respect to the estates of each of 

the regulated debtors, modifying the automatic stay, appointing a responsible officer, modifying 

the exclusive periods for filing and soliciting acceptances of a plan, and permitting abandonment 

of property of such estates). The Proposed Sale to the Lead Bidder under the Motion was 

expressly subject to competitive bidding for the Acquired Assets. The Purchasers are new entitie! 

formed and capitalized as acquisition vehicles by certain o f  the DIP Lenders. 
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The Court has reviewed the Motion, and the following pIeadings, declarations and other 

matters submitted in support of the Motion: 

(1) Declaration of Kurt E. Johnson (“Johnson Declaration“), filed on May 21, 2002, 

setting forth evidence of the extent and manner in which the assets of the Debtors were 

offered for sale, and disclosing relationships among the Debtors and the Lead Bidder; 

(2) Declaration of Henry C. Kevane (“Kevane Declaration”), filed on May 21, 2002, 

(i) setting forth evidence related to certain terms and conditions of the Purchase Agreement 

and estimating the amount and disposition of any Sale Proceeds, and (ii) identifying the 

possible holders of Encumbrances, claims and interests (collectively, “Encumbrances”) 

whose property interests are (or may be) affected by the Proposed Sale under B.L.R. 6004; 

(3) Declaration of Eric Carlson (” Carlson Declaration”), filed on May 2 1, 2002, 

setting forth evidence related to the post-petition sale and marketing process for the Acquired 

Assets; 

(4) Notice of Motion to  Sell Substuntially all Assets uf the Debtors, et seq. (“Sale 

Notice”), filed on May 21, 2002, together with the proof of service of the Sale Notice on 

those parties in interest possibly entitled to receive notice of the Proposed Sale under 

Bankruptcy Rules 2002 and 6004; 

( 5 )  Notice of Motion to Assume and Assign or, Altenzatively, Reject Certain 

Executory Contracts or Unexpired Leases, et seq. (“Contract Notice”), filed on May 21, 

2002, together with the proof of service of the Contract Notice on those parties possibly 

entitled to receive notice of the proposed assumption and assignment or, alternatively, 

rejection of an executory contract or unexpired lease under Bankruptcy Rule 6006; 

(6) DecZuration of Prumod Haque (“Haque Declaration”), filed on May 21, 2002, 

setting forth evidence in support of a finding of good faith with respect to the lead Bidder 

under Section 363(m) of the Bankruptcy Code; 

Ill 

f // 

/// 
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(7) Submission of Proposed Transaction Agreements Among Certain Debtors and 

Lead Bidder (“Submission”), filed on May [ 3 ,  2002, submitting, among other documents, 

(i) a proposed agreement (“Interim Services Agreement”) among YTI and YTVI and 

Purchasers obligating YTI and YTVI to continue their utility operations in the ordinary 

course of business as presently conducted, including to provide access to the regulated 

properties and rights that have been customarily provided by YTI and YTVI to Yipes in 

connection with the conduct of Yipes’ business, and (ii) a proposed transition agreement 

among the Debtors and the Purchasers for post-closing services and access (collectively, 

with other documents included in the Submission, the “Transaction Agreements”); 

(8) CefliJicate of Service, filed on May [ 1, 2002, of this Motion and the Johnson, 

Kevane, Carlson and Haque Declarations; and 

(9) [Other]. 

On May 17, 2002, this Court entered its Amended Order Establishing Bidding 

Procedures, et seg. (“Procedures Order”) under which the Debtors were authorized to conduct an 

auction or series of auctions (“Auction”) for the Acquired Assets, and any additional property of 

the estates of the Debtors. Pursuant to the Procedures Order, the Court also (a) authorized the 

Debtors to conduct the Auction according to certain bidding procedures and deadlines, (b) 

authorized the Debtors, under certain circumstances, to reimburse the Lead Bidder for its actual 

and reasonable expenses incurred in connection with the Sale, and (c) scheduled, and shortened 

time for, the Hearing. 

The Debtors conducted the Auction on June 6 and 6, 2002. At the Auction, there was 

competitive bidding among the Lead Bidder and its Co-Bidder, if any, and [Insert]. At the 

conclusion of the Auction, the Debtors, in consultation with the Official Committee of Unsecured 

Creditors (“Committee”) appointed in the Chapter 1 1 Case of Yipes Communications, Inc. 

(“Yipes” or “YCI”), determined that [Insert] (the “Buyer”) had made the highest and best offer to 

purchase the Acquired Assets. The bid of [Insert] (“Back-Up Buyer”) was determined by the 

Debtors, in consultation with the Committee, to be the next highest bid for the Acquired Assets. 

Under the Procedures Order, the bid made by the Back-Up Buyer is irrevocable until June 13, 
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2002. In the event the Proposed Sale to Buyer does not close within three business days 

following the date of entry of this Order, the Debtor is hereby authorized to sell the Acquired 

Assets to the Back-up Buyer on substantially the same terms and conditions set forth in the 

Purchase Agreement . 

The Court has further considered the following objections to the Motion: (a) [Insert]. 

With the exception of the foregoing objections, it appears that no other objections to the Motion 

have been timely filed or served by the June 4, 2002, deadline established under the Procedures 

Order. The Court has also considered the replies to objections filed by the Debtors. The Court 

has further examined the entire record compiled in these Chapter 11 cases, and has considered 

the offers of proof, evidence admitted and the arguments and representations of counsel at the 

Hearing. Based upon the foregoing matters, and due deliberation having been given to the 

transactions contemplated under the Purchase Agreement, and good cause appearing, the Court 

makes the following findings of fact, conclusions of law, and order granting the Motion. 

I. 

Findings of Fact and Conclusions of Law 

IT HAS BEEN DETERMINED BY THE COURT THAT: 

A.  Jurisdiction and Venue. On March 21, 2002, Yipes filed its petition under 

Chapter 11 of the Bankruptcy Code. On April 11, 2002, Yipes Web Services, Inc. (“YWSI”), 

filed its petition under Chapter 11 of the Bankruptcy Code. On April 19, 2002, Yipes 

Communications Group, Inc. (“YCGI”), Yipes Properties, Inc. (“YPI”), Yipes Transmission, 

Inc. (“YTI”) and Yipes Transmission Virginia, Inc. (“YTVI”) filed their respective petitions 

under Chapter 11 of the Bankruptcy Code. Yipes, YWSI, YCGI, YPI, YTI and YTVI are 

referred to collectively hereinafter as the “Debtors.” Yipes, YWSI, YPI and YTI are each 

wholly owned subsidiaries of YCGI. YTVI is a wholly owned subsidiary of YTI. This Court 

has jurisdiction to consider the Motion pursuant to 28 USC $ 5  157 and 1334. The Motion and 

the Hearing are core proceedings under 28 USC 8 157(b)(2)(A), (N) and (0). Venue of these 

cases in the Northern District of California is proper under 28 USC 6 1408. 

/ / I  
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B. Notice of Sale. On May 21, 2002, the Debtors served the Sale Notice and the 

Contract Notice by mail to all creditors, equity security holders, parties to executory contracts 

and unexpired leases and other parties in interest as provided by Bankruptcy Rules 2002, 6004 

and 6006. In addition, on May 21, 2002, the Debtors served the Motion, the Johnson 

Declaration, the Kevane Declaration, the Carlson Declaration and the Haque Declaration on 

counsel for the Committee, counsel for the Lead Bidder, the Office of the United States 

Trustee, the Securities and Exchange Commission, the Internal Revenue Service, the 

Lienholders (defined below in paragraph D), parties who have requested that all notices be 

mailed to them, and the other parties listed on the proof of service. The proper and timely 

service of the Sale Notice and the Contract Notice is evidenced by the proofs of service of such 

notifications and the Court finds such notice adequate and sufficient under the particular 

circumstances of these Chapter 11 cases. A reasonable opportunity to object and be heard has 

been afforded to all parties in interest, including parties (i) who have asserted Encumbrances 

against the Acquired Assets and (ii) to executory contracts and unexpired leases. No other or 

further notice of the Motion, the Hearing or entry of this Order is necessary or required. The 

Procedures Order provided proper and adequate notice of the Auction and the overbid process. 

C. Cause for Earls Disposition of Assets. Good cause exists for approving the sale 

of the Acquired Assets to the Buyer at this time because, among other factors evident from the 

record of proceedings in these Chapter 11 cases, (i) as a result of the limited funding available to 

the Debtors and the high “bum rate” of the Debtors’ operations, the Debtors must conclude a sale 

of substantially all their assets before June 103 2002, (ii) the Debtors do not have access to 

further internal or external financing to operate their business after June 13, 2002, and (iii) the 

sales price for the Acquired Assets, obtained pursuant to Auction, is fair and the best price 

reasonably obtainable for the Acquired Assets at this time. Accordingly, in light of the Auction 

opportunity for the Acquired Assets and the marketing efforts for such assets, there are sound and 

sufficient business justifications to conduct a sale of substantially all of the Debtors’ assets before 

confirmation of a plan of reorganization. 

/// 
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D. Sale Is Appropriate. The Sale of the Acquired Assets to the Buyer is supported 

by sound and sufficient business justifications. The Purchase Price to be paid under the Purchase 

Agreement represents adequate and fair value for the Acquired Assets. The Purchasers have 

established their right and ability to credit bid the outstanding balance under the DIP Loan as a 

portion of the Purchase Price. The amount of the credit bid of the DIP Loan by the Purchasers 

has been fully disclosed and such credit bid is hereby approved, subject to the 4 5 of the Cash 

Collateral Stipulation as set forth in 5 2.1 (b) of the Purchase Agreement. 

E. Holders of Encumbrances Against Acquired Assets. Pursuant to B.L.R. 4004- 

1, the Debtors have identified, among others, the following holders of pre-petition Encumbrances 

whose interests, to the extent valid, perfected, nonavoidable and enforceable, are affected by the 

Proposed Sale of the Acquired Assets: (i> Comdisco, Inc., (ii) Extreme Networks Credit Corp., 

(iii) Key Equipment Finance, a division of Key Corporate Capital, Jnc., as assignee of Extreme 

Networks Credit Corp., (iv) Finova Capital Corp,, (v) California State Board of Equalization (for 

collection of sales tax claims arising under California Revenue and Taxation Code 8 68 1 1 - et. 

seq.), (vi;) certain local municipalities and taxing authorities listed behind the caption page to the 

Motion, and (viii) certain co-location, storage, premises and warehouse providers listed behind 

the caption page to the Motion. The foregoing parties are collectively referred to hereinafter as 

the Lienholders. Among the Excluded Assets (as defined in the Purchase Agreement) are the 

Debtors’ interests in certain deposit accounts held at Comerica Bank-California (“Comerica”), as 

successor in interest to Imperial Bank (“Comerica Accounts”). The Comenca Accounts have 

purportedly been pledged to secure (a) obligations to Comerica on account of certain letters of 

credit and other financial accommodations made by Comerica to the Debtors, and (b) obligations 

to other parties under leases of nonresidential real property and co-location agreements. The 

Conierica Accounts are not subject to the Proposed Sale and, accordingly, the Encumbrances of 

Conierica in such accounts are not affected by this Order. 

F. Sale Free and Clear. The Sale of the Acquired Assets free and clear of all 

Encumbrances held or alleged by the Lienholders, but subject to the Permitted Encumbrances 

under the Purchase Agreement (including the Encumbrances held by Nomest under the Note 
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Purchase Agreement), is appropriate pursuant to 11 U.S.C. 5 363(f) in that the sales price payable 

by the Buyer is equal to or exceeds the aggregate value of the Encumbrances on the Acquired 

Assets, the holders of such Encumbrances could be compelled to accept a money judgment for 

such Encumbrances or the holders of such Encumbrances have consented to the sale of the 

Acquired Assets free and clear of Encumbrances? claims, interests and encumbrances. 

G. Assigned Contracts. The assumption and assignment or, alternatively, the 

rejection of the Assigned Contracts is a reasonable exercise of the Debtors’ business judgment. 

The Debtors and the Buyer have modified the scheduled of Assigned Contracts to delete those 

contracts or leases that the Buyer has determined not to accept (“Rejected Contracts”). The 

Contracts Notice contained a proposed Cure Amount applicable to each of the non-debtor parties 

to a proposed Assigned Contract, By virtue of the provisions of this Order and the terms of the 

Purchase Agreement? the Debtors have (i) cured, or have provided adequate assurances of cure, ol 

any and all defaults existing prior to the date of this Order under any of the Assigned Contracts, 

except to the extent that a non-debtor party to an Assigned Contract has agreed to different 

treatment, within the meaning of Section 365(b)(l)(A) of the Bankruptcy Code, and (ii) provided 

compensation, or adequate assurance of compensation, to any party for any actual pecuniary loss 

to such party resulting from a default prior to the date of this Order under any of the Assigned 

Contracts, except to the extent that a non-debtor party to an Assigned Contract has agreed to 

different treatment, within the meaning of Section 365(b)( 1)(B) of the Bankruptcy Code. The 

Buyer has provided adequate assurance of future performance of and under the Assigned 

Contracts within the meaning of Sections 365(b)( 1)(C) and (f)(2)(B) of the Bankruptcy Code. 

H. Good Faith. The negotiations which resulted in the Sale of the Acquired Assets t( 

the Buyer at all times were conducted in good faith and at arms length, with Debtors, on the one 

hand, and the Buyer, on the other, being separately represented therein. No consideration is being 

paid or received that has not been disclosed in the papers filed with the Court in connection with 

the Sale and the Hearing. All affiliations and connections between or among the Buyer and the 

Debtors have been fully disclosed in the Johnson Declaration and the Haque Declaration, The 

Purchase Agreement represents the highest and otherwise best offer for the Acquired Assets 
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following an active, thorough and open solicitation process reasonably calculated to yield the 

highest or otherwise best offer for such assets. It further appears that no party has engaged in any 

conduct that would pennit the avoidance of the Sale, the recovery of excess value and other costs, 

or the imposition of punitive damages, pursuant to Section 363(n) of the Bankruptcy Code. 

I. Modification of Automatic Stay. The Acquired Assets include, among other 

property, certain assets, licenses, permits, charters, certificates, franchises and similar grants held 

by YTI and YTVI that are subject to the regulation by, or jurisdiction of, certain state and local 

governmental units (“Regulated Assets”). The conveyance of the Regulated Assets by the 

Debtors to the Buyer is, and shall be effectuated, subject to applicable nonbankruptcy law and 

regulations (“Regulatory Law”). The Core Business of the Debtors requires the integrated 

operation of the Regulated Assets and the Unregulated assets. Accordingly, inasmuch as the 

Buyer’s use and enjoyment of the Acquired Assets other than the Regulated Assets is dependent 

upon the privileges, interests and rights conferred by the Regulated Assets, the Debtors and the 

Buyer have agreed to modify the automatic stay in the Chapter 11 cases of YTI and YTVI to 

authorize and enable the Buyer to exercise its rights and remedies as a pledgee of the capital 

stock, and the holder of a security interest in the Regulated Assets, of such debtors. 

J. Plan Election - Modification of Automatic Stay and Shared Exclusivity. 

Section l . I ( f )  of the Purchase Agreement provides that, under certain circumstances, the Buyer 

shall have an option to propose a plan of reorganization for YTI and YTVI to the extent the Buyei 

determines that confirmation of such plan may effectuate a transfer of the Regulated Assets 

(“Plan Election”). The Debtors and the Buyer have agreed to (i) modify the automatic stay in the 

Chapter 11 cases of YTI and YTVI to authorize and enable the Buyer to exercise its right to 

propose a plan in such cases, and (ii) partially terminate the exclusive periods under Section 1121 

of the Bankruptcy Code to enable the Buyer to exercise the Plan Election. 

K. Responsible Officer of Regulated Sellers. The Debtors and the Buyer have 

further agreed to appoint a responsible officer in the Chapter 11 cases of YTI and YTVX to assure 

the performance by such debtors under the Interim Services Agreement and to otherwise 

implement the conveyance of the Regulated Assets to the Buyers. The responsible officer shall 
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be mutually satisfactory to the Debtors and Buyer and shall be subject to mutually acceptable 

governance provisions. 

L. Exemption From Taxes. The Sale of the Acquired Assets, which will maximize 

the assets of the Debtors’ estates for distribution to creditors, is being undertaken in 

contemplation of the confirmation of a plan of reorganization and therefore is necessary to the 

confirmation and consummation of any plan of reorganization. Accordingly, the Sale is “under a 

plan” within the meaning of Section 1 146(c) of the Bankruptcy Code and such sale is a 

transaction described in and subject to the provisions of Section I146(c) of the Bankruptcy Code. 

M. Retention of Jurisdiction, It is necessary and appropriate, in order to assure 

compliance with this Order, for this Court to retain jurisdiction to (i) interpret, enforce and 

resolve any disputes regarding the provisions of the Purchase Agreement and this Order, (ii) 

protect the Buyer (or any of the Acquired Assets) from any Lien, (iii) compel delivery to the 

Buyer of any of the Acquired Assets in the possession of parties other than the Debtors, including 

determinations that there was consent to the assumption and assignment of the Assigned 

Contracts, (iv) determine the validity, extent and priority of (alleged) Encumbrances, from which 

the Acquired Assets have been sold free and clear, on the sale proceeds, and (v) hear contested 

matters to determine the amounts, if any, due under any of the Assigned Contracts. 

N. Cause for Reduction of Stay Periods. Good cause exists to shorten the 10-day 

stay of effectiveness under Bankruptcy Rules 6004(e) and 6OOB(d) because (1) expedited closing 

of the transactions contemplated by the Purchase Agreement has the support of the major 

parties in interest, (2) creditors who have objected to the Motion, if any, have had or will have 

an adequate opportunity to review any changes to Purchase Agreement as relevant to the 

objecting creditors’ claims, and (3) there is economic benefit to the Debtors and creditors if the 

consummation of the transactions contemplated by the Purchase Agreement occurs as soon as 

practicable after the conditions precedent to closing of the Sale are satisfied. 

Ill 

I / /  

Ill 
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11. 

Order Granting, Motion 

Based upon the record of the Hearing, and the foregoing findings of fact and conclusions 

of law, IT IS HEREBY’ORDERED THAT: 

1.  Motion Granted. The Motion is granted. Any objections to the Motion, unless 

previously withdrawn, are overruled. All withdrawn objections, if any, are hereby withdrawn 

with prejudice. The Sale of the Acquired Assets to the Buyer, pursuant to the terms of the 

Purchase Agreement and this Order, is hereby authorized under Sections 105, 363 and 365 of 

the Bankruptcy Code. The Debtors are authorized to (a) take such actions as may be necessary 

or appropriate to carry out the Sale, and (b) execute the Purchase Agreement and the 

Transaction Agreements and such other documents and instruments as may be required to 

implement the Sale. 

2. Implementation of Conveyance of Regulated Assets. 

(a) Interim Services Agreement. YTI and YTVI are authorized and directed 

to take a11 actions necessary or appropriate, including the execution, delivery, filing and 

recordation of any document, to implement, effectuate and consummate the transfer of 

the Regulated Assets to the Buyer in accordance with the Regulatory Law. YTI and 

YTVI are further authorized and directed to enter into and perform the Interim Services 

Agreement in substantially the form attached to the Submission. The Interim Services 

Agreement that has been filed with the Court is approved and the parties thereto are 

authorized and directed to fulfill their respective rights and obligations thereunder. 

(b) Modification of Automatic Stay. The automatic stay under Section 362 ol 

the Bankruptcy Code shall be modified from and after the First Closing to permit the 

Purchasers to (i) exercise their respective rights and remedies under the Security 

Agreement with respect to the Regulated Stock and the Regulated Assets under 9 6.8(d) 

of the Purchase Agreement, and (ii) exercise the Plan Election under 8 1 .l(f) of the 

Purchase Agreement, provided that, Purchasers shall give Debtors three days’ advance 

notice of the enforcement of any rights under clause (i). 
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(c) Partial Termination of Exclusive Periods. The exclusive periods in effect 

in the Chapter 11 cases of YTI and YTVI under Section 1121 of the Bankruptcy Code 

shall be deemed partially terminated to permit the Purchasers to exercise the Plan 

Election under 5 1.1 (f) of the Purchase Agreement. 

(d) Abandonment. The Purchasers are authorized to designate any Regulated 

asset for abandonment to the applicable Regulated Seller under 0 6.8(b) of the Purchase 

Agreement. 

(e) Appointment of Estate Representative for YTI and YTVI. [Insert] is 

appointed as the representative of the estates of YTI and YTVI (“Regulatory Officer”) 

upon the date of entry of this Order for the purpose of exercising the rights, power and 

authority of YTI and YTVI in connection with the consummation of the Purchase 

Agreement and compliance with the provisions of the Regulatory Law applicable to such 

debtors. The Regulatory Officer, as the representative of the estates of YTI and YTVI, 

is further authorized to execute such certificates or instruments of YTI and YTVI 

pursuant to applicable provisions of the Regulatory Law without (i) further action by 

their respective directors or stockholders, or (ii) further notice to creditors or approval 

of this Court. The Regulatory Officer is authorized to perform, and cause YTI and 

YTVI to perform, under the Interim Services Agreement. The Bankruptcy Court will 

have sole jurisdiction over claims and causes of action against the Regulatory Officer 

arising out of the performance of his duties, and the Regulatory Officer may not be 

sued, or have claims asserted against him, in any other forum without leave of the 

Bankruptcy Court. 

( f )  Re~ulatory Compliance. Nothing contained in any order of any type or 

kind entered in these Chapter 11 cases, or any related proceeding, subsequent to the entry 

of this Order, shall conflict with or derogate from the provisions of this Order. 

/// 

/// 
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3. Sale Free and Clear. 

(a) Upon the closing of the Sale to the Buyer, pursuant to Sections 105(a) and 

363(f) of the Bankruptcy Code, the Acquired Assets shall be transferred, sold and 

delivered to the Buyer free and clear of all liens claims aiid interests, including all 

Encumbrances, to the fullest extent allowed by law, including, without limitation, any 

security interest, mortgage, lien, charge against or interest in property, adverse claim, 

claim of possession, license or restriction of any kind (including, but not limited to, any 

restriction on the use, receipt of income or other exercise of any attributes of ownership or 

any option to purchase, option, charge or retention agreement which is intended as 

security) or other matters of any person or entity that encumber or relate to, or purport to 

encumber or relate to, the Acquired Assets, except as specifically provided in the Purchasc 

Agreement or this Order, provided that, the Acquired Assets shall be sold (x) subject to 

the Permitted Encumbrances, and (y) subject to the provisions of 5 1.5 of the Agreement 

related to putative Encumbrances held by owners of Premises (as defined in the Purchase 

Agreement) . 

(b) All Encumbrances, except for the Peiinitted Encumbrances, shall attach to the 

Sale Proceeds in the order of their priority, and with the same validity, priority, force and 

effect which they had against the Acquired Assets, provided that, nothing contained in thi! 

Order shall be deemed an acknowledgment, consent or waiver by the Debtors as to the 

amount, priority or allowance of any Claim or validity, force and effect, or immunity from 

avoidance, of any Encumbrance. 

(c) The Sellers and Buyer have agreed that Buyer shall not assume any liability or 

obligation of any of the Debtors, except as expressly provided in the Purchase Agreement. 

The Court finds that Buyer is relying in good faith on this limitation of its assumed 

liabilities in setting the Purchase Prices aiid other benefits under the Purchase Agreement. 

This Court finds that it would be inequitable for any party that has received notice of the 

Hearing to assert claims of successor liability against the Buyer. Accordingly, since no 

party has opposed the Motion on grounds that successor liability may be imposed upon 
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the Buyer, the Court finds that the Buyer is not a successor to any of the Debtors or their 

respective bankruptcy estates by reason of any theory of law or equity (including any 

theory of successor liability, de facto merger, or substantial continuity). 

(d) This Order is and shall be effective as a determination that, upon transfer of the 

Acquired Assets to the Buyer, all Encumbrances (other than the Permitted Encumbrances) 

against the Acquired Assets conveyed to the Buyer have been and hereby are terminated 

and declared to be unconditionally released, discharged and terminated. This Order shall 

be binding upon and govern the acts of all entities including all filing agents, filing 

officers, administrative agencies or units, governmental departments or units, secretaries 

of state, federal, state and local officials and all other persons and entities who may be 

required to report or insure any title or state of title in or to the Acquired Assets conveyed 

to the Buyer. All Encumbrances of record as of the date of this Order, except as otherwise 

provided in this Order, shall be forthwith removed and stricken as against the Acquired 

Assets. All entities described in this paragraph are authorized and specifically directed to 

strike all such recorded Encumbrances against the Acquired Assets from their records. 

4, Good Faith. The Buyer is a good faith purchaser for value for all purposes, 

including, without limitation, within the meaning of a good faith purchaser as used in Section 

363(m) of the Bankruptcy Code, and Buyer is entitled to the protections afforded such purchasers 

pursuant to Section 363(m) of the Bankruptcy Code. 

5 .  Assumption and Assignment Approved. The Debtors are authorized to assume 

and assign to the Buyer the Assigned Contract pursuant to Sections 365(b) and ( f )  of the 

Bankruptcy Code. Upon the assignment of such contracts to the Buyer, pursuant to Section 

365(k) of the Bankruptcy Code, the Debtors shall be relieved from any liability for any breach 

of such contracts occurring after the effective date of such assignment. With respect to each 

Assigned Contract, each non-debtor counter-party to such contract that has not filed a timely 

objection to the relief sought in the Motion on the ground that such party’s consent is required 

for the Debtors to assume and assign such contract, or that some other cure is required, is 

hereby deemed to have given the consent (to the extent required, if any) Contemplated by 

ORDER AUTHORIZING SALE OF ASSETS 
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Sections 365(c)(l)(B) and (f)(l) of the Bankruptcy Code to the assumption of such contract by 

the pertinent Debtor and the assignment of such contract to the Buyer. No amounts are due to 

cure any defaults or other obligations under or in respect of any of the Assigned Contracts (x) 

except as otherwise identified in the Motion or the Contract Notice, and (y) provided that, any 

non-debtor counter-party to an Assigned Contract that has filed a timely objection to the 

Motion, which objection specifically disputes the cure amount proposed by the Debtors shall be 

entitled to the cure amount that shall be agreed upon among the Debtors and such objecting 

party or, if no agreement can be reached, a cure payment as set forth in a final order of this 

Court. . 

6. Rejection Approved. Any Assigned Contract that has been deleted by the 

Debtors or the Buyer from the list of Assigned Contracts attached as Exhibit B to the Motion 

shall be deemed rejected under Section 365(a) of the Bankruptcy Code on the later to occur of 

(i) the First Closing under the Purchase Agreement, and (ii) such other date as the Debtors may 

fix at the Hearing. Each party to an executory contract or unexpired lease that has been 

rejected shall file a proof of claim for damages arising from the rejection of such agreement on or 

before July 3 I ,  2002, pursuant to Federal Rule of Bankruptcy Procedure 3002(c)(4), 

7. Retention of Jurisdiction. This Court retains jurisdiction to (a) interpret, 

implement and enforce the terms and provisions of this Order and the terms of the Purchase 

Agreement, all amendments thereto and any waivers and consents thereunder and of each of the 

agreements executed in connection therewith, (b) compel delivery of all the Acquired Assets to 

the Buyer; (c) resolve any disputes arising under or related to the sale of the Acquired Assets or 

assignment of the Assigned Contract to the Buyer, (d) adjudicate all issues conceming alleged 

Encumbrances and any other alleged interest in and to the Acquired Assets or the Sale Proceeds, 

and (e) resolve any dispute with a taxing authority under 5 2.2 of the Purchase Agreement. 

8. Tax Exemption. Pursuant to Section 1146(c) of the Bankruptcy Code, the 

making or delivery of an instrument of transfer related to the Acquired Assets shall not be taxed 

under any Iaw imposing a transfer, stamp, sales, excise or similar tax. 

I / /  
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9. Reduction of Stay Periods. This Order shall be effective immediately upon 

entry pursuant to Bankruptcy Rules 9014 and 7062. Pursuant to Bankruptcy Rules 6004(g) and 

6004(d), the automatic 10-day stay of the effectiveness of this Order is hereby reduced to two 

calendar days after the date of entry of this Order. 

10. Construction of Order. The failure to reference a particular provision of the 

Purchase Agreement in this Order shall not affect the validity or enforceability of such 

provision. Each provision of the Purchase Agreement shall be deemed authorized and approved 

by this Order and shall have the same binding effect of every other provision of the Purchase 

Agreement, whether or not mentioned in this Order. 

DATED: 

UNITED STATES BANKRUPTCY JUDGE 

Res p ec t full y s u bin i t t ed ; 

PACHULSKI, STANG, ZIEHL, YOUNG 4% JONES P.C. 

By: 
Henry C. Kevane 

Attomeys for Debtors and Debtors in Possession 
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HENRY C. KEVANE, ESQ. (SBN 125757) 
JOSHUA M. FRIED, ESQ. (SBN 181541) 
PACHULSKI, STANG, ZIEHL, YOUNG & JONES P.C. 
Three Embarcadero Center, Suite 1020 
San Francisco, CA 941 11-5994 
Telephone: (41 5) 263-7000 
Facsimile: (41 5 )  263-701 0 

Attorneys for Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 

NORTHEFW DISTFUCT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

In re: 

YIPES COMMUNICATIONS, INC., et aI.,’ 

Debtors. 

Federal Tax I.D. No.: 77-0434300 

Case No. 02-30750 DM 

Jointly Administered 

Chapter 11 

DECLARATION OF KURT E. JOHNSON 
IN SUPPORT OF MOTION TO (1) SELL 
SUBSTANTIALLY ALL ASSETS OF THE 
DEBTORS FREE AND CLEAR OF LIENS, 
CLAIMS AND INTERESTS, AND (2) 
ASSUME AND ASSIGN, OR 
ALTERNATIVELY, REJECT CERTAIN 
EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES 

Date: June 10, 2002 
Time: 9:30 a.m. 
Place: United States Bankruptcy Court 

235 Pine Street, 22nd Floor 
Sm Francisco, CA 

Judge: Honorable Dennis Montali 

I, Kurt E. Johnson declare and state as follows: 

1. I am the Vice President, Finance, of the Debtors in the above-captioned cases. I 

am also the designated responsible individual (the “Responsible Individual”) for each of the 

~ ~~~ ’ The Debtors are: Yipes Communications, Inc., a California corporation (“Yipes Communications”), Yipes Web 
Services Inc.(“Yipes Web Services”), a California corporation, Yipes Communications Group, Inc., a Delaware 
corporation (“Yipes Group”), Yipes Properties, Inc. a California corporation (“Yipes Properties”), Yips  
Transmission, Inc., a California corporation, (“Yipes Transmission”), and Yipes Transmission Virginia, Znc., a 
Virginia corporation. (“Yipes Virginia”) (collectively, the “Debtors”). 

9687 1-001 DOCS-SF 20972.4 
05/20/02 9.26 PM 
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Debtors pursuant to B.L.R. 4002- 1. 

2. I make this Declaration in support of the Debtors’ Motion to ( I )  Sell SubstantiaZZy 

All Assets of the Debtors Free and Clear ofLiens, Claims, and Interests, and (2) Assume and 

Assign, Or, Alternatively, Reject uf Certain Executoly Contracts and Unexpired Leases (the “Sale 

Motion”),2 filed on or about May 21, 2002, which I have read and reviewed. I also submit this 

Declaration pursuant to the Guidelines for  Early Disposition uf Assets in Chapter 1 I Cases: The 

Sale of Substantially AI1 Assets Under f 363 established by the San Jose Division of the United 

States Bankruptcy Court for the Northern District of California. 

3. I hereby adopt each of the factual allegations in the Motion and incorporate them 

into this Declaration by reference. I have personal knowledge of the facts set forth herein and, if 

called as a witness, I could and would testify competently to the matters set forth herein. Where 

facts are alleged on information or belief? I believe them to be true. Except as otherwise 

indicated, all statements in this Declaration are based on my personal knowledge, my review of 

relevant documents or my opinion based on my experience with the Debtors’ operations and 

financial condition. 

4. In my capacity as the Responsible Individual for each of the Debtors and pursuant 

to my relationship with them as Vice President, Finance, J am familiar with the Debtors’ 

operations, including their financial performance and financial relationships. I am also familiar 

with the Debtors’ books and records as they relate to their financial operations and corporate 

relationships. 

The Debtors’ Efforts to Pursue Alternatives to the Proposed Sale 

Over the past two years, the Debtors have incurred significant losses. The Debtor; 5. 

reported a net loss of approximately $75.8 million for the year 2000 and a net loss of 

approximately $130.1 million for the year 2001. 

6.  The primary cause of these losses was the costs associated with the construction 

and maintenance of the Debtors’ network and operations. These losses were compounded by a 

lack of access to capital markets to f ind the Debtors’ operations. The Debtors developed two 
Capitalized terms not defined herein shall have the meanings ascribed to them in the Motion. 
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strategies in order to reverse their negative cash flow. First, the Debtors attempted to obtain a 

loan in order to finance their operations and continue the development of their business model, 

which is premised on high-speed telecommunications services through the Debtors’ managed 

optical network. Second, the Debtors explored the possibility of merging with another entity. 

The Debtors’ former Chief Executive Officer, Gerald Parrick, and their former Chief Financial 

Officer, Robert D. Valdez, led these fundraising  effort^.^ 

The Debtors’ Efforts to Obtain Debt Financing 

7. Beginning in the first half of 2001 , the Debtors took part in discussions with a 

significant number of investment banks to discuss financing alternatives. One of these financing 

altematives included a potential high yield debt offering of between $150 million and $200 

million (the “Proposed Debt Offering”) in order to continue funding and developing the Debtors’ 

business. 

8. As a result of capital market conditions in general and in the telecoinmunications 

sector specifically, the Debtors found that that there was minimal interest on the part of lenders to 

fund the Proposed Debt Offering4 In light of their inability to obtain the necessary funding in the 

fonn of the Proposed Debt Offering, the Debtors considered alternative fiiiancing methods, such 

as a potential merger with another entity or the possibility of an equity investment in the Debtors 

by a third party. 

The Debtors’ MerEer Discussions and Proposed Equity Financing 

9. In the second half of 2001, the Debtors held very preliminary merger discussions 

with three companies. These discussions were ultimately unsuccessful. During the same 

timeframe, the Debtors approached a number of strategic investors regarding the possibility of 

leading a $100 million equity investment in the Debtors. 

10. Around September 2001, the Debtors hired Canadian hperial  Bank of Commerce 

(“CIBC”) to market and raise the $100 million equity investment in the Debtors through a 
Previously, Mr. Valdez was Managing Director and Head of Mergers & Acquisitions at SG Cowen and 

Managing Director, Co-Head of the High Technology Group at Kidder Peabody and Senior Vice President 
in the Mergers & Acquisitions group at Lehman Brothers. 

Goldman Sachs, Robertson Stephens, Salomon Smith Barney, UBS Warburg, Lehman Brothers, Dain 
Rauscher and Merrill Lynch, among others. 

4 The Debtors discussed financing alternatives with many investment banks, including Jp Morgan, 

DECLAFXTION OF KURT JOHNSON IN SUPPORT OF SALE MOllOb 
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preferred stock offering. CIBC prepared an offering memorandum for additional outside 

investors. However, the Debtors were unable to obtain a lead investor. Consequently, the 

Debtors and CIBC were ultimately unsuccessful in accessing additional sources of investment 

capital. 

The Note Purchase Agreement 

1 1. As a result of a lack of access to the capital markets through either public or 

private debt and equity markets and due to the lack of suitable merger candidates, the Debtors 

decided to pursue an “inside” round of debt financing with their existing primary investors that 

ultimately resulted in the Note Purchase Agreement. The Note Purchase Agreement was funded 

to provide up to $55 million for the Debtors’ operations and is secured by substantially all of the 

Debtors’ assets. Although the Note Purchase Agreement provided for availability of $55 million, 

the release of these funds was tied to the satisfaction of various conditions, including reductions 

in the Debtors’ “burn rate” with their fiber and Internet transit providers, among others. The 

Debtors then endeavored to renegotiate certain of their fiber contracts, pursuant to which they ha( 

either purchased fiber capacity in excess of their needs and/or were paying more than the current 

market rate for fiber. 

12. In mid-March 2002, the Noteholders curtailed additional distributions of h n d s  to 

the Debtors. Around this same time, one of the Debtors’ fiber providers threatened to terminate 

service, which would have resulted in the shutdown of the Debtors’ operations. Without the 

necessary cash to continue operations coupled with the fiber provider’s threat to terminate 

service, Yipes Communications commenced its Chapter 1 1 case on March 21, 2002 to preserve 

the going concern value of the Debtors’ business. To facilitate the sale of the Debtors’ assets, 

certain affiliates of Yipes Communications filed their own respective Chapter 11 cases on April 

1 1 , 2002 and April 19,2002 in order to effectively transfer the Debtors’ assets to a potential 

purchaser . 

//I 

/// 
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The Marketing of the Debtors’ Assets 

The Time Constraints on Marketing the Debtors’ Assets 

13. The Debtors were successful in initially obtaining $5.4 million of post-petition 

financing pursuant the DIP A ~ e e m e n t . ~  However, the Debtors realized that any marketing of the 

sale of substantially all of their assets would have be effectuated quickly due to the limited 

available amount of DIP financing and in light of the cash requirements necessary to pay the 

Debtors’ post-petition operating expenses. 

The Efforts to Market the Debtors’ Assets 

14. In the context of these time and cash constraints, the Debtors and their financial 

advisors, Emst & Young Corporate Finance LLC (‘LEYCF’’), quickly went to work in order to 

conduct a timely and comprehensive sale process. The Debtors engaged EYCF immediately 

following the filing of Yipes Coinmunications’ Chapter 1 1 case in order to, among other things, 

expeditiously and thoroughly market the Debtors’ assets. The Debtors’ senior managers and I 

have taken an active role in the Sale process. Working with EYCF, we assisted in the 

development of the offering memorandum and the creation of a list of prospective buyers and 

investors. Further, we prepared and made information available in a data room to prospective 

buyers, made management presentations and answered questions, as required, at the request of 

various parties. The Debtors and EYCF have also worked to market what, in our view, is the 

most economically feasible futuremodel for the Debtors’ business. This model focuses on the 

nine core cities (the “Core Business”) in which the Debtors provide services. In addition, the 

Debtors and EYCF developed business models and projections for the Debtors’ non-core busines! 

in order to market those assets. EYCF’s efforts to market the Debtors’ assets, as well as the 

strategies used to attract potential bidders, are described in the Declaration of Eric Carlson in 

Support Motion To (1) Sell Substantially All Assets of the Debtors Free and Clear of Liens, 

Claims, and Interests, and (2) Assume and Assign, Or, Altematively, Reject Certain Executoiy 

Contracts and Unexpired Leases filed concurrently herewith. 

additional funding to allow the Debtors to continue their operations through June 12,2002. A final 
hearing on the DIP Agreement has been scheduled for May 28, 2002 to approve the expenditure of 
approximately $2.1 million in additional funds necessary to complete the Sale process. 

The Debtors and the DIP Lenders expect to extend the term of the DIP Agreement and to provide for 

DECLARATION OF KURT JOHNSON M SUPPORT OF SALE MOTIOP 
96871 -0Ol\DOCS_SF:20972 4 -5- 05120102 9.16 PM 



1 

2 

3 

4 

5 

6 

7 

8 

9 

30 

11 

3 12 

‘ 13 : z  
+:< 
- 4 u  14 

g ; c  
wu: 

N Z k  - - c  15 
::E 

16 s 2  

2 
2 17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

LJ 
& 

VI w 

0 
CI 

2 3 0  
O < k  

- 2 -  

i 2  

- 
3 

CI d 
0. 

The Purchase Agreement and the Decision to Sell the Acquired Assets 

15. At the same time that EYCF and the Debtors were marketing the Debtors to 

potentially interested buyers and/or investors, the Debtors commenced detailed discussions with 

the Nonvest Parties regarding the structure and terms of the Purchase Agreement. In addition, tht 

Debtors investigated the possibility of arrangements with potential buyers of non-core business 

assets. Under this arrangement, the Debtors believed that they could obtain the highest and best 

retum for the sale of their assets. 

16. As noted above, the Debtors and EYCF constructed a data room that they made 

available to all potentially interested parties in order to review contracts and historical financial 

data. The Nonvest Parties attended several in-person management presentations and participated 

on several conference calls with management to discuss the various issues associated with the 

transaction. The Nonvest Parties and their counsel also spent additional time in the data room 

after such meetings in order to continue their due diligence. 

17. From May 34, 2002, through May 21, 2002, EYCF. the Debtors and their general 

bankruptcy counsel, Pachulski, Stang, Ziehl, Young & Jones P.C., discussed and negotiated 

definitive terms of the Purchase Agreement with the Nonvest Parties and their professionals. The 

Purchase Agreement includes the purchase of the Core Business assets by the Nonvest Parties. 

A copy of the Purchase Agreement is attached to the Motion as Exhibit “A”. 

The Debtors’ Pre-petition Relationships with the Norwest Parties 

The Purchasers of the Debtors’ assets are new acquisition vehicles that have been 

formed and will be capitalized by certain (if not all) of the Nonvest Parties. The Nonvest Parties 

and other DIP Lenders are the majority holders of the preferred stock of Yipes Group, Yipes 

Communications’ corporate parent. Three of the Norwest Parties, Nonvest, Sprout and NEA, 

owned approximately 6 1 % of the Yipes Group’s preferred stock as of March 2 1,2002. Nonvest, 

Sprout and NEA, are also parties to the Note Purchase Agreement. 

19. 

20. In addition to the Nonvest Parties and DIP Lenders’ connections with the Debtors 

certain of the Debtors’ officers also hold interests in the Note Purchase Agreement. Gerald 

Parrick, the Debtors’ former Chief Executive Officer and current non-officer Chairman of the 
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Board, and Stan Moore, Vice President, Law and Public Policy of Yipes Communications, are 

participants in the Note Purchase Agreement in the amounts of $6,490 and $2,593, respectively. 

Some of the representatives or designees of the Norwest Parties were also former 21. 

directors of certain of the Directors. Promod Haque of Nonvest, Keith Geeslin of Sprout and 

Peter Morris of NEA were members of the Board of Directors of Yipes Group until April 24, 

2002, when each of them resigned. Representatives of certain other potential Norwest Parties, 

specifically FOGUS Venture Partners, Soros and JP Morgan/H&Q, maintain Board of Director 

observation rights with respect to Yipes Group. 

The Debtors’ Post Sale Relationships with the Norwest Parties and Other Secured Creditor5 

22. Neither 1, nor to the best of my knowledge, any other member of the Debtors’ 

senior management, have engaged in any discussions about future employment with the Nonvest 

Parties, except for Larry Bercovich, Assistant General Counsel of Yipes Communications. Mr. 

Bercovicb has been approached by the Nonvest Parties in connection with possibly accepting 

employment with the Nonvest Parties prior to the Sale Hearing. I am informed and believe that 

discussions between Mr. Bercovich and the Nonvest Parties are currently ongoing. 

23. To the best of my knowledge, no post-sale agreements have been made between 

the Debtors’ senior management and the Norwest Parties, any of the other Noteholders or other 

secured creditors, except for Mr. Bercovich described above. However, I believe that is likely 

that the Norwest Parties, if they are the Buyers, will need hrther transitional assistance or a 

permanent management team comprised of other members of the Debtors’ senior management. 

Therefore, I anticipate that additional discussions relating to the Nonvest Parties’ employment of 

certain of the Debtors’ senior management staff will take place after approval of the Sale Motion. 

Insider Compensation and Benefits Resulting from the Sale 

24. 1 am not aware of any insider compensation or other benefits resulting from the 

Sale of the Debtors’ assets, except to the extent discussed above. 

//I 
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The Sale is in the Best Xnteresta of the Debtors’ E s t a u  

25. I, along with the Debtors’ management and EYCF, believe that under the present 

circumstances and in light of the terms of the DIP Agreement and the constraints on the Debtors’ 

operations, the Purchase Price represents a fait value for the Purchased Assets and the Proposed 

Sale will maximize the value of the Debtors’ business. 

26. Exigent circumstances require a prompt sale. In fact, 1 believe that the Debtors’ 

business will suffer irreparable harm if a sale does not close by June 12, 2002 because the 

Debtors will no longer have the ability to continue their operations. I also believe that any further 

delay in the sale of the Debtors’ assets may result in significant loss of customers, who may not 

want to continue their relationships with the Debtors in light of the Debtors’ inability to operate 

their business after June 12, 2002. If the Debtors lose their customers, T believe that the vahe of 

their assets would drop precipitously. 

27, Therefore, T believe that it is crucial for the Debtors to close the Sale with either 

the Nonvest Parties, or to a buyer who submits a higher and better offer for the Debtors’ assets, a, 

soon as possible in order to preserve the going concern value of the Debtors’ business. 

1 declare under penalty of perjury that the foregoing is true and correct. 

Executed this 2 1’ day of May, 2002 , at San Francisco, Californi 

-8- 
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HENRY C. KEVANE, ESQ. (SBN 125757) 
JOSHUA M. FRIED, ESQ. (SBN 1x1541) 
PACHULSKI, STANG, ZIEHL, YOUNG & JONES P.C. 
Three Embarcadero Center, Suite 1020 
San Francisco, CA 941 11-5994 
Telephone: (41 5) 263-7000 
Facsimile: (41 5) 263-701 0 

Attorneys for Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN FRANCISCO DIVISION 

In re: 

YIPES COMMUNICATIONS, INC., et 

Debtors. 

Federal Tax I.D. No.: 77-0434300 

Case No. 02-30750 DM 

Jointly Administered 

Chapter 1 I 

DECLARATION OF ERIC CARLSON IN 
SUPPORT OF MOTION TO (1) SELL 
SUBSTANTIALLY ALL ASSETS OF THE 
DEBTORS FREE AND CLEAR OF LIEN5 
CLAIMS AND INTERESTS, AND (2) 
ASSUME AND ASSIGN, OR 
ALTERNATIVELY, REJECT CERTAIN 
EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES 

Date: June 10, 2002 
Time 9:30 a.m. 
Place: United States Bankruptcy Court 

235 Pine Street, 22d Floor 
San Francisco, CA 

Judge: Honorable Dennis Montali 

I? Eric Carlson, declare and state as follows: 

1 .  I am a Managing Director of Ernst & Young Corporate Finance LLC 

(“EYCF”). EYCF has been retained to serve as financial advisors to the Debtors to, among 

other things, market and sell the Debtors’ assets. EYCF maintains an office at 1451 California 

Ave., Palo Alto, California 94304. 

The Debtors are: Yipes Communications, Inc., a California corporation, Yipes Web Services Inc. , a California 
corporation, Yipes Communications Group, Inc., a Delaware corporation, Yipes Properties, Inc., a California 
corporation, Yipes Transmission, Inc., a California corporation, and Yipes Transmission Virginia, Inc., a Virginia 
corporation (collectively, the “Debtors”). 
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2. I submit this declaration in support of the Motion (1) To Sell Substantially All 

Assets of the Debtors Free and Clear of Liens, Claims, and Interests, and (2) Assume and 

Assign, Or, Alternatively, Reject Certain Executory Contracts and Unexpired Leases (the 

”Motion”) .2 I also submit this Declaration under the GuideZines for  EarZy Disposition of Assets 

in Chapter 11 Cases: The Sale of Substantially AZZ Assets Under 5 363 established by the San 

Jose Division of the United States Bankruptcy Court for the Northern District of California. 

Except as otherwise indicated, all statements in this Declaration are based on my personal 

knowledge or opinion based on my review of relevant documents. If I were called to testify in 

this matter, I would and could competently testify to each of the statements in this Declaration. 

I make this Declaration to explain the marketing process undertaken by EYCF and the Debtors 

in connection with the sale (the “Sale”) of substantially all of the Debtors’ assets. 

3. EYCF was engaged on March 21, 2002 and began working immediately with the 

Debtors and their general bankruptcy counsel, Pachulski, Stang, Ziehl, Young and Jones P.C. 

(“PSZYJ”), to conduct a methodical and comprehensive sale process consistent within the 

deadline imposed under the DIP Agreement by which a Sale must be consummated. In 

addition, EYCF tailored its marketing efforts to comply with the deadlines set forth in the 

Order Approving Bidding Procedures, Granting Approval of Expense Reimbursement Provision 

and Scheduling Hearing for  the Sale of the Debtors ’ Assets (the “Procedures Order”) entered 

on May 1, 2002 (and the Amended Procedures Order entered on May 17, 2002). The tasks 

performed and results of the marketing efforts are set forth below. 

4. 

The Marketing Process 

In late March 2002 and early April 2002, EYCF prepared a comprehensive 

offering memorandum (the “ Confidential Memorandum”) and related solicitation materials. 

The Confidential Memorandum and solicitation materials were extensively reviewed with the 

Debtors’ senior management (“Senior Management”). At the same time, EYCF began 

identifying those parties that would be solicited in respect of the Sale. EYCF targeted a 

relatively large group of parties that it determined might be interested in an acquisition of the 
Capitalized terms not otherwise defined herein shall have the same meaning ascribed to them in the 

Motion. 
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Debtors’ assets and who had the financial wherewithal to complete such a transaction. EYCF 

also communicated with Senior Management to be sure that all appropriate potential buyers or 

investors had been identified. 

5 .  The Confidential Memorandum included an overview of the Debtors’ business 

and practices and relevant non-financial information on each Metropolitan Service Area 

(“MSA”) in which the Debtors conduct business. The Confidential Memorandum also 

contained projected financial information concerning those nine MSA’ s considered core to the 

ongoing business of the Debtors (the “Core Business”) and that Senior Management believed to 

be the most economically viable to a potential purchaser. The Confidential Memorandum 

provided instructions to parties who might be interested in bidding either on the Core Business 

or for non-Core Business assets on how to contact EYCF to obtain additional information. 

6 .  Beginning on April 10, 2002, in advance of the Confidential Memorandum being 

completed and in the interests of time, EYCF began calling the parties that it identified as 

potential buyers and began distributing non-disclosure agreements to such buyers in preparation 

for distribution of the Confidential Memorandum. 

7 .  On April 17, 2002, EYCF began distributing the Confidential Memorandum to 

parties targeted as potential purchasers and who had executed non-disclosure agreements with 

the Debtors. Given the stringent time constraints of these cases, interested parties were 

encouraged to immediately begin due diligence upon execution of a non-disclosure agreement 

in order to be in a position to bid on the Debtors’ assets at the Auction. 

8. By May 15, 2002, EYCF had solicited a total of 163 parties. These parties 

included ‘‘ strategic” parties (entities whose existing business has some synergies with the 

Debtors’ business) and “financial” parties (entities that might be interested in an acquisition of 

the Debtors for investment purposes). Of the 163 parties contacted, 51 have expressed various 

levels of interest, 46 received non-disclosure agreements, 33 executed non-disclosure 

agreements and received the Confidential Memorandum and six have visited the data room. 

The results of the solicitation are hrther summarized below: 
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Interested Parties: 

Visited Data Room 
Reviewing C o d d  entia1 Memo rand urn 

/ 

Total Executed NDA's 

Reviewing NDA 
Total NDA's Sent 

Other 
Total Interested Parties 

Not Interested 

Total Parties Contacted 

Summary of Interested Parties 

Interested m 9-Cdy Model 
Interested in Non-Core Assets 

Total 

4 2 6 4% 

23 4 27 17% 
27 4 33 20% 

6 7 13 8% 
33 13 46 28% 

2 3 5 3% 

35 16 51 31% 

32 80 112 69% 

67 96 163 1 0 0 %  

As described in the table above, six parties performed various levels of due diligence which 

included access to information located in the Debtors' data room and interviews with and 

presentations by members of the Debtors' management. The information contained in the data 

room included, but was not limited to (i) historical financial and non-financial information 

related to each MSA; (ii) substantially all contracts and agreements related to each MSA and 

corporate activities; and (iii) customer and building information. Copies of the majority of this 

information were made available for interested parties to take to their respective offices in 

order to facilitate the due diligence p r o ~ e s s . ~  The parties performing due diligence spent 

varying amounts of time at the Debtors' headquarters ranging from one day to two full weeks. 

Throughout these visits, EYCF carefully monitored each party's progress and information 

requests to facilitate the flow of information to all potential investors. 

9. As of May 15, 2002, 51 parties continued to express varying levels of non- 

binding interest in bidding against the Lead Bid or in bidding for some of the non-Core 

Business assets at the Auction. 

Certain information deemed to be proprietary and confidential by the Debtors was not made available for 
copying, but was available for review in the data room, including certain customer-related information and 
certain information relating to the Debtors' intellectual property. 
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The Purchase APreement 

10. At the same time EYCF marketed the Debtors’ assets to potentially interested 

strategic and financial buyers and investors, the Debtors commenced detailed discussions with 

the Norwest Parties regarding the structure and terms of a possible lead bid, including the 

contracts to be assumed and assigned and other relevant issues associated with making such a 

bid. The Norwest Parties attended several in-person management presentations and 

participated on several conference calls with the Debtors’ management to discuss the various 

issues associated with the transaction. In addition, the Norwest Parties and their counsel also 

spent time in the data room after such meetings in order to continue their due diligence. 

11. During the period from April 29, 2002 through May 21, 2002, EYCF, the 

Debtors and PSZYJ discussed and negotiated the terms of the Purchase Agreement with the 

Norwest Parties. The Purchase Agreement attached as Exhibit ”A” to the Motion delineates 

the definitive terms of the transaction negotiated between the Debtors and the Norwest Parties 

for the sale of substantially all of the Debtors’ assets. 

Consultation with the Committee 

12. Since the appointment of the Official Committee of Unsecured Creditors (the 

“Committee”), its legal counsel, Murphy, Sheneman, Julian and Rogers P.C. (“MSJR”) has 

been fully apprised of the status of the marketing process, the status of the due diligence efforts 
~ 
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of interested parties and the status of discussions with the Norwest Parties regarding the 

negotiation of the terms of the Purchase Agreement. EYCF and the Debtors worked with 

MSJR in developing and structuring the bidding procedures. EYCF also provided each 

Committee member with information to use in communicating with other third parties 

regarding the status of the marketing process. The Committee also provided EYCF with the 

names of three to five potential bidders on Debtors’ assets. All of these parties had either 

already been contacted by EYCF or were subsequently contacted by EYCF. 
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Conclusion 

13. I believe that EYCF has exhaustively marketed the Debtors’ assets to the best 

Extent possible within the time constraints imposed by the DIP Agreement. EYCF did not limit 

its efforts to any particular group of candidates and encouraged all identified potential buyers or 

potential investors to make a bid to purchase the Debtors’ assets. The net cast by EYCF was 

wide, and no potential candidates were discouraged from participating in the process. Under 

the circumstances, and given that no alternative lead bid proposals have been received, I believe 

that the Proposed Sale is the best available transaction and yields the highest return to the 

Debtors and their bankruptcy estates. Further, my belief is that the competitive bidding 

procedures approved in the Amended Procedures Order provides a strong basis for interested 

parties to provide competing or alternative bids at the Auction. Given these marketing efforts 

and the time constraints of this case, I believe that the Debtors will obtain the highest price for 

a sale of substantially all of their assets, either through the Proposed Sale or pursuant to a 

higher and better offer submitted by a competing bidder. 

I declare under penalty of perjury that the foregoing is true and correct. 

Executed on this 21st day of May, 2002, at sh f i ~ ~ ~ ~ ~ . o  ~ [% . 
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HENRY C. KEVANE, ESQ. (SBN 125757) 
JOSHUA M. FRIED, ESQ. (SBN 181541) 
PACHULSKI, STANG, ZIEHL, YOUNG & JONES P.C. 
Three Embarcadero Center, Suite 1020 
San Francisco, CA 941 11-5994 
Telephone: (41 5) 263-7000 
Facsimile: (41 5) 263-70 10 

Attorneys for Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF CALIFORNIA 

SAN 

In re: 

YIPES COMMUNICATIONS, INC. et al., 

Debtors. 

Federal Tax I.D. No.: 77-0434300 

FRANCISCO DIVISION 

Chapter 11 
Jointly Administered Under: 
Case No. 02-30750 DM 

NOTICE OF HEARING TO CONSIDER PROPOSED (1) SALE 
OF SUBSTANTIALLY ALL ASSETS OF THE DEBTORS 
FREE AND CLEAR OF LIENS, CLAIMS AND 
ENCUMBRANCES, AND (2) ASSUMPTION AND 
ASSIGNMENT OR, ALTERNATIVELY, REJECTION OF 
CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED 
LEASES 

Date: June 10, 2002 
Time: 9:30 a.m. 
Place: United States Bankruptcy Court 

235 Pine Street, 22”d Floor 
San Francisco, CA 

Judge: Honorable Dennis Montali 

TO ALL CREDITORS, EQUITY SECURITY HOLDERS AND OTHER PARTIES IN INTEREST: 

1. PLEASE TAKE NOTICE that a hearing (the “Hearing”) will be held on June 10, 2002, at 9:30 a.m., before the Honorable 
Dennis Montali at 235 Pine Street, 22”d Floor, San Francisco, California, to consider the Debtors’ Motion ( I )  To Sell Substantially All  
Assets of the Debtors Free and Clear of Liens, Claims’ and Interests, and (2) Assume and Assign or, Alternatively, Reject Certain 
Executory Contracts and Unexpired Leases (the “Motion”). The Motion was filed on May 21, 2002. The Hearing may be adjourned 
from time to time without further notice of the adjourned Hearing date or dates. On May 17, 2002, the Court entered an order (the 
“Order”) approving certain amended bidding procedures (the “Amended Bidding Procedures”) and scheduling the Hearing. A copy 
of the Order and the attached Amended Bidding Procedures is included herewith. 

2. The Motion seeks approval of a proposed sale of substantially &I of the Debtors’ assets to PHX Holdings, Inc., and PHX 
Commumcations, Inc. (the “Purchasers”). The Purchasers are acquisition vehicles that have been formed and capitalized by Norwest 
Venture Partners VII, L.P., and certain of the Debtors’ post-petition lenders (collectively, the “Norwest Parties”). The Norwest 
Parties are also (1) the lenders to the Debtors pursuant to a debtor-in-possession credit agreement (the “DIP Loan”), (2) secured 
noteholders against the Debtors pursuant to a pre-petition convertible note purchase agreement (“Notes”), and (3) majority holders of 
certain preferred stock in Yipes Communications Group, Inc. Representatives or designees of the Norwest Partners were also former 
directors of Yipes Communications Group, Inc. Based on the foregoing connection, the Purchasers may be considered insiders of the 
Debtors under the Bankruptcy Code. 

3. The proposed sale of the Debtors’ assets to the Purchasers is subject to competitive bidding. Pursuant to the Amended Bidding 
Procedures, the Debtors will conduct an auction on June 5 and 6, 2002, of substantially all of their assets to other interested bidders 
that qualify under such procedures. A sale to the prevailing bidder(s) at the auction will be considered by the Bankruptcy Court at 
the Hearing. 
1 The Debtors are: Yipes Communications, Inc., a California corporation, Yipes Web Services Inc., a California corporation, Yipes 
Communications Group, Inc., a Delaware corporation, Y ipes Properties, Inc., a California corporation, Y ipes Transrmssion, Inc., a California 
corporation, and Yipes Transrmssion Virginia, Inc., a Virginia corporation (collectively, the “Debtors”). 
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4. The Motion requests the entry of an order pursuant to sections 105, 362, 363,365,554, I 12 1 and 1 146 of Title 11 of the United 
States Code and Rules 2002,4001,6004,6006, 6007 and 9019 of the Federal Rules of Bankruptcy Procedure (i) approving the sale 
(the “Sale”) of substantially all of the Debtors’ assets (the “Acquired Assets”) free and clear of all identified liens, claims and 
interests, except as specifically provided in the Motion, with such liens, claims and interests to attach to the proceeds of the Sale 
with the same validity (or invalidity) and priority as existed prior to the Sale, by and between the Debtors, on the one hand, and the 
Purchasers on the other hand, substantially in the form of the Asset Purchase Agreement (as supplemented or amended, the 
“Purchase Agreement”) attached to the Motion as Exhibit “A”; (ii) authorizing the assumption by the pertinent Debtor and 
assignment to the Purchasers or, alternatively, the rejection of certain executory contracts and unexpired leases; and (iii) granting 
related relief. A copy of the Motion and the Purchase Agreement may be inspected at the Office of the Clerk of the Court at the 
above-captioned address. The Motion is based on the memorandum of points and authorities contained therein, the Declarations of 
Henry C. Kevane, Kurt E. Johnson, Promod Haque, and Eric Carlson in support thereof and any exhibits attached thereto, the 
statements, arguments and representations of counsel who appear at the Hearing, the record in the above-captioned cases, any other 
evidence properly before the Court prior to or at the Hearing and all matters of which the Court may properly take judicial notice. 

5 .  PLEASE TAKE FURTHER NOTICE that, at the Hearing, the Court will consider the Debtors’ request to sell the Acquired 
Assets consisting of substantially &I of the Debtors’ operating assets (including intellectual property) in certain core cities 
(San Francisco, San Diego, Chcago, Dallas, Houston, Seattle, New York, Denver and Philadelpha) and all rights under certain 
assumed and assigned executory contracts (including customer agreements) and unexpired leases, to the Purchasers for (i) a cash 
consideration price of $2 million ($1 million of which will be escrowed pending the satisfaction of certain regulatory conditions); 
(ii) the assumption of certain of the Debtors’ liabilities, contractual obligations and secured claims as set forth in the Purchase 
Agreement, including the Debtors’ obligations under the Notes; (iii) a credit bid of the then-outstanding balance owed to the 
Norwest Parties pursuant to t h e  DIP Loan and (iv) any additional consideration that may be supplied by a co-bidder with the 
Purchasers, if any, for operating assets in certaxn non-core cities (Atlanta, Boston, Miami, Pittsburgh and Washington, D.C.). The 
Sale is subject in all respects to the terms and conditions of the Purchase Agreement. 

6. NOTICE TO GOVERNMENTAL UNITS: Please take further notice that, among the Acquired Assets that will be sold to the 
Purchasers are any of the Debtors’ licenses, franchises, permits, easements and other regulatory authorizations (collectively, 
“Permits”) issued to each of the Debtors by any state or local governmental entities, including state and local public services and 
public utilities or similar entities. If and to the extent the approval of any of such entities is required under applicable law as a 
condtion to the validity and effectiveness of a transfer of a Permit, the Debtors and Purchasers shall seek such approval. 

7. PLEASE TAKE FURTHER NOTICE that, pursuant to section 363(f) of the Bankruptcy Code, the Debtors intend to sell the 
Acquired Assets free and clear of any interests, including any liens, claims or encumbrances (collectively, “Liens”), m the Acquired 
Assets (except for Liens assumed by the Purchasers under the Purchase Agreement). The Motion identifies by name all known 
holders of Liens (a “Lienholder”) whose property rights are (OT may be) affected by the Motion. The Lienholders shall also be 
provided with a copy of the Motion and moving papers. If any Lienholder in any of the Acquired Assets fails to timely file and 
serve an objection to the Motion, the Acquired Assets shall be sold free and clear of the Liens held by such Lienholder pursuant to 
section 363(f) of the Bankruptcy Code. The Debtors reserve all rights to contest the validity, enforceability or perfection of, or to 
avoid, any Liens asserted by any Lienholder. 

8. PLEASE TAKE FURTHER NOTICE that any opposition to the relief requested in the Motion must be filed with the 
Bankruptcv Court and served on or before June 4,2002, upon (i) Pachulslu, Stang, Ziehl, Young & Jones P.C., counsel for the 
Debtors, 3 Embarcadero Center, Suite 1020, San Francisco, CA 941 11, Attn: Henry C. Kevane, Esq.; (ii) Murphy, Sheneman, 
Julian & Rogers P.C., counsel for the Official Committee of Unsecured Creditors, 101 California Street, Suite 3900, San Francisco, 
CA 941 11, Attn: John D. Fredericks, Esq.; (iii) Brobeck, Phleger & Harrison LLP, counsel for the Purchasers, One Market, Spear 
Street Tower, San Francisco, CA 94105, Attn: G. Lany Engel, Esq.; and (iv) Ofice of the United States Trustee, 250 Montgomery 
Street, Suite 1000, San Francisco, California, 94104, Attn: Edward G. Myrtle, Esq. The Debtors may file a reply to any timely filed 
objections on or before June 7,2002. 

9. The Debtors will supply a copy of the Motion and the Purchase Agreement if you reimburse the Debtors for copying and postage 
costs. You may request a copy of the Motion and the Purchase Agreement by contacting Patricia Jeffries at (415) 263-7000. 

Dated: May 2 1, 2002 By: / S /  
Henry C. Kevane 

Attorneys for Yipes Communications, hc., et al. 
Debtors and Debtors in Possession 
PACHULSKI, STANG, ZEHL, YOUNG & JONES P.C 
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WILLIAM P. WEINTRAUB, ESQ. (SBN 108125) 
HENRY C. KEVANE, ESQ. (SBN 125757) 
JOSHUA M. FRIED, ESQ. (SBN 181541) 
MAXIM B. LITVAK, ESQ. (SBN 215852) 
PACHULSKI, STANG, ZIEHL, YOUNG & JONES P.C. 
Three Embarcadero Center, Suite 1020 
San Francisco, CA 941 11-5994 
Telephone: (41 5) 263-7000 
Facsimile: (4 15) 263-701 0 

Attorneys for Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 

NORTHEW DISTRICT OF CALIFORNIA 

S A N  FRANCISCO DIVISION 

In re: 

YIPES COMMUNICATIONS, INC., et al.,’ 

Deb tors. 

Federal Tax T.D. No.: 77-0434300 

Chapter 11 

Jointly Administered 

Case No. 02-30750 DM 

AMENDED ORDER APPROVING 
BIDDING PROCEDURES, GRANTING 
APPROVAL OF EXPENSE 
REXMBURSEMENT PROVISION AND 
SCHED-ULING FXEARI”-.FOR THE 
SALE OF THE DEBTORS’ ASSETS 

Date May 17,2002 
Time: 1:30 p m .  
Place: United States Bankruptcy Court 

235 Pine Street, 22nd Floor 
San Francisco, CA 

Judge: Honorable Dennis Montali 

On May 1, 2002, the Court entered its order approving the motion (the “Motion”) of the 

above-captioned debtors and debtors in possession (the “Debtors”) for an order approving bidding 

procedures (the “Bidding Procedures”), granting approval of an expense reimbursement provision 

and scheduling a hearing for the sale of substantially all of the Debtors’ assets (the “Procedures 

Order”). On May 17,2002, the Court considered the Debtors’ oral motion to extend the dates and 

deadlines set forth in the Procedures Order and in the Bidding Procedures in connection with the 

’ The Debtors are the following entities: Yipes Communications, Inc., a California corporation, Yipes Web 
Services, hc . ,  a California corporation, Y ipes Communications Groupy Inc., a Delaware corporation, Y ipes 
Properties, Inc., a California corporation, Yipes Transmission, Inc., a California corporation, and Yipes Transmission 
Virginia, Inc., a Virginia corporation (collectively, the “Debtors”). 
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sale of substantially all of the Debtors’ assets. This Order supersedes the Procedures Order and 

approves the new dates and deadlines set forth below and in the attached amended bidding 

procedures (the “Amended Bidding Procedures”). Adequate notice of the Debtors’ oral motiou tc 

amend the Procedures Order to modi& the applicable dates and deadlines set forth in this Order 

and in the Amended Bidding Procedures attached hereto has been given under the particular 

circumstances and it  appears to the Court that no other or further notice need be provided. 

Accordingly, after due deliberation and sufficient cause appearing therefore, IT IS HEREBY 

ORDERED THAT: 

1. 

2 .  

3. 

4. 

The Amended Bidding Procedures annexed hereto as Exhibit “A” (as amended 

from the Bidding Procedures attached as Exhibit “A” to the original Procedures 

Order), are approved. The Debtors are authorized to market and solicit bids for 

the property of the estates in the manner and according to the timetable set forth in 

the Amended Bidding Procedures. 

The Amended Bidding Procedures may be adopted and disseminated by the 

Debtors for the purpose of (a) scheduling and conducting an auction (the 

“Auction”) at whch the Debtors will solicit bids for the Acquired Assets (and any 

additional property of the estate) of the Debtors and (b) conducting a sale to the 

highest and best offeror(s) at the Auction of substantially all of the Debtors’ assets 

free and clear of all liens, claims, interests and encumbrances and the assumption 

and assignment of certain (to be designated) executory contracts and unexpired 

leases (the “Sale”). 

The Debtors’ intend to file a motion to approve the proposed Sale (the “Sale 

Motion”) on or before May 21,2002. 

If the Sale Motion is filed on or before May 21,2002, the hearing (the “Sale 

Hearing”) to consider the Sale of the Acquired Assets (and any additional 

property of the estates, to the extent sold at the Auction) shall be held before this 

Court on June 10, 2002 at 9:30 a.m. Any objections to the Sale Motion must be 

filed on or before June 4,2002 and served upon (i) counsel to the Debtors; (ii) 
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counsel to the official committee of unsecured creditors (the “Creditors’ 

Committee”); (iii) counsel to the Debtors’ secured lenders; and (iv) the Office of 

the United States Trustee. The Debtors may file a reply to any timely objections 

on or before June 7,2002. The Sale Hearing may be adjourned fiom time to time 

without further notice of the adjourned date or dates. At the Sale Hearing, the 

Court may enter such orders as it deems appropriate under applicable law and as 

required by the circumstances and equities of these cases. 

If the Sale Motion is filed on or before May 21,2002, the Debtors shall provide, 

via first class mail, notice of the Sale Motion together with a copy of this Order 

and the Amended Bidding Procedures attached hereto to (i) the Office of the 

United States Trustee; (ii) all parties who have filed requests for special notice in 

the Debtors’ chapter 11 cases; (iii) all of the Debtors’ creditors; (iv) counsel to the 

Debtors’ secured lenders, (v) counsel to the Creditors’ Committee, (Vi) the 

Securities and Exchange Commission; (vii) the Intemal Revenue Service; (viii) all 

of the Debtors’ equity security holders; (ix) each potential .investor and purchaser 

then identified by either the Debtors’ management and Debtors’ financial advisors 

or then suggested by the Committee; and (x) lienholders whose property rights are 

affected by the Motion. Such notice shall constitute good and sufficient notice of 

this Order, the Amended Bidding Procedures, the Sale Motion and all proceedings 

to be held thereon. 

If the Sale Motion is filed on or before May 2 1,2002, the Debtors shaIl conduct 

the Auction for the Acquired Assets, if required pursuant to the Amended Bidding 

Procedures, on June 5 and 6, 2002. The Debtors may adjoum the Auction to a 

later date without further notice of the adjourned date other than an announcement 

at the Auction. Any Alternative Bid to the Lead Bid must be submitted on or 

before May 30,2002. 

Immediately following the Auction for the Acquired Assets, any property of the 

estates that is not included in the Acquired Assets purchased at the Auction (the 

5.  

6 .  

7 .  
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Debtors and the Creditors’ Committee deem necessary and appropriate to obtain 

the highest and best offer for the property of the estates. The Debtors shall seek 

approval of the sale of the Remaining Assets at the Sale Hearing. 

8. The Debtors are authorized, in accordance with the Amended Bidding Procedures, 

to reimburse the Lead Bidder (from the proceeds of a Sale) for its actual, 

reasonable costs and expenses associated with the formulation of the Lead Bid in 

the event that the Lead Bidder is overbid at the time of the Auction and is not the 

ultimate purchaser of the Acquired Assets. 

9. Nothing in this Order or the Amended Bidding Procedures shall waive, release, or 

prejudice the rights and remedies of: 

(1) any holder of a claim whch is secured by a valid perfected, 
and non-avoidable lien (a “Valid Lien”) on the Acquired Assets or other 
property of the estate which is offered for sale at the Auction from (i) 
asserting a lien on the proceeds of sale under section 363(fj‘ of title 1 I of 
the United States Code (the “Bankruptcy Code”) to the extent of its Valid 
Lien andor (ii) making a credit bid up to the amount-of its claim at the 
Auction under section 363(k) of the Bankruptcy Code for the property 
which is subject to the Valid Lien, andor (iii) filing a motion at any time 
before the final Sale Hearing requesting adequate protection for such Valid 
Lien under sections 362 and/or 363 of the Bankruptcy Code; 

(2) any party to an executory contract or unexpired lease from (i) 
requesting that said executory contract or lease be assumed and assigned 
under sections 365(b) and ( f )  of the Bankruptcy Code if and to the extent 
that,the Acquired Assets or other property offered for sale at the Auction is 
subject to said executory contract or lease, andor (ii) requesting 
compliance with Bankruptcy Code sections 365(d)(10), 503,363; 

, 

(3) any party to an executory contract or lease that was rejected or 
terminated, or alleged to have been terminated pre-petition, from (i) 
requesting a determination that such contact or lease is not executory, 
assumable or assignable, andor (ii) requesting compliance with 
Bankruptcy Code sections 362, 363 or 503; andlor (iii) asserting that any 
effort to sell property subject to an executory contract or unexpired lease 
free and clear of such executory contract or unexpired lease is invalid and 
impermissible under the law; or 
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(4) the Debtors, the official committee of unsecured 
creditors, or any party in interest from (i) disputing the validity, priority, 
amount, allowance, or seeking to avoid any claim or request for payment 
of administrative expense or any alleged lien upon or alleged leasehold 
interest in the Acquired Assets or other property of the estate which is 
offered for sale at the Auction, or (ii) requesting the Court under section 
343(k) of the Bankruptcy Code to condition or restrict the credit bid of any 
holder of a Valid Lien on property offered for sale. 

The foregoing reservations of rights set forth in this paragraph are 

intended to be declarative of existing law. 

10. Nothing either expressly stated or implied by any provision in this Order 

or the attached Amended Bidding Procedures shall prevent bidders from 

communicating directly with any parties (except with customers of the Debtors) 

who have a relationship with the Debtors, provided that (x) such communications 

remain subject to applicable nonbankruptcy law, and (y) the Court retains 

jurisdiction to enforce the rules against collusive bidding and to uphold the fairness 

of the sale process under section 363(n) of the Bankruptcy Code and other 

applicable law. 

The limited notice of the Motion provided by the Debtors to the parties set forth in 

the Motion is adequate and sufficient under the circumstances and is hereby 

11 

approved. 

MAY 1 7  2002 
DATED: 

DENNIS’MONTALI 

UNITED STATES B A ” T C Y  JUDGE 
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AMENDED BIDDING PROCEDURES 

Yipes Communications, Inc. (“Yipes’’ or “Debtor”), the debtor in possession in 
Chapter 11 Case No. 02-30750 DM, pending in the United States Bankruptcy Court for the 
Northem District of California (“Bankruptcy Court”), and certain of its affiliated companies 
(“Affiliates”) which are may become debtors in possession under Chapter I 1  cases to be jointly 
administered with the Debtor’s Chapter 11 cases, propose the following procedures to govern the 
submission of competing bids in connection with the potential sale and assignment of 
substantially a11 of the Debtor’s assets (the “Acquired Assets”). The Acquired Assets may 
include property of the respective estates of the Affiliates. The Debtor will file a motion(s) to 
transfer the Acquired Assets as a sale under section 363 of the Bankruptcy Code and an 
assignment of executory contracts and unexpired leases under section 365 of the Bankruptcy 
Code as soon as practicable. 

These bidding procedures have been jointly developed with the input of (x) the 
lenders (the “DIP Lenders”) party to that certain Debtor-in-Possession Term Loan and Security 
Agreement dated as of April 10,2002, by and among Nonvest Venture Partners VII, L.P., as 
agent (the “Agent”), the DIP Lenders, Yipes, as a borrower and any “Additional Borrowers” 
party thereto and (y) the Official Committee of Unsecured Creditors appointed in the Chapter 11 
case of Yipes (“Committee”). These bidding procedures are subject to the approval of the 
Bankruptcy court. 

A. Lead Bid The DIP Lenders have indicated an intent to submit an offer to 
purchase the Acquired Assets on or before April 26, 2002. If and to the extent such proposal is 

. . -- acceptable to the Debtor, after Gonsultation with the Gommittee,-and-is -filed with t h e - B k p t c y  
Court, the DIP Lenders in their capacity as purchasers shall become the lead bidders. 
Accordingly, the DIP Lenders are referred to herein as the “Purchaser” or the “Lead Bidder” and 
the bid submitted by the DIP Lenders is referred to herein as the “Lead Bid”. If and to the extent 
another offer to purchase the Acquired Assets is submitted to and accepted by the Debtor, after 
consultation with the Committee, the foregoing terms shall refer to sych offeror and proposal. 
The Committee or any party in interest reserves the right to object to any proposed Purchaser, 
Lead Bid or Alternative Bid. 

B. Alternative Bid Deadline. All alternative bids (each an “Alternative Bid”) to the 
Lead Bid must be submitted not later than 11 :00 a.m. (PDT) on May 30,2002, (the-“Altemative 
Bid Deadline”) to: 

Yipes Communications, Inc. 
114 Sansome Street, 14* Floor 
San Francisco, California 941 04 
Attn: Secretary, Vice-president and General Counsel 

with copies to: 

Pachulski, Stang, Ziehl Young & Jones, P.C. 
Three Embarcadero Center, Suite 1020 
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San Francisco, California 941 11-5994 
Attn: Henry Kevane 

and with copies to: 

Ernst & Young Corporate Finance LLC 
145 1 California Avenue 
Palo Alto, California 94304 
Attn: Eric CarhodAlex Stevenson 

and with copies to: 

Murphy, Sheneman, Julian & Rogers 
101 Califomia Street, 3gth Floor 
San Francisco, Califomia 94 104 
Ann: Margaret Sheneman 

/ Debtor will notify Lead Bidder of the receipt of each Alternative Bid and of the identity of each 
person or entity proposing an Alternative Bid. In addition, the Debtor shall provide the Lead 
Bidder and its counsel copies of the Initial Auction Bid (as defined below). If an Alternative Bid 
is not received by the Altemative Bid Deadline, the party submitting such bid shall not be 
entitled to participate in the auction for the Acquired Assets. 

. .. . _ _ _  _ .  ._-. - - ._ . 

B. Qualified Alternative Bids. Debtor will consider an Alternative Bid only if the 
Alternative Bid is a “Qualified Alternative Bid.” To be a Qualified Alternative Bid, the 
Alternative Bid must, to the satisfaction of the Debtor and the Committee: 

I .  identifj the proponent of the Altemative Bid and a representative who is 
authorized to appear and act on behalf of the bidder; 

2. propose in writing an all cash transaction that Debtor believes in good 
faith and upon consultation with the Committee has a value greater than or equal to the sum of 
(w) the purchase price (the “Purchase Price”) set forth in the Lead Bid plus (x) $250,000 (on 
account of the “Expense Amount,” defined below) plus (y) $250,000. A valid credit bid shall be 
deemed to constitute “cash” for purposes of this Section B(2). Any disputes regarding the 
validity of a credit bid shall be determined by the Bankruptcy Court; 

3. consist of an agreement substantially in the form of the purchase 
agreement (the “Purchase Agreement”) proposed by the Lead Bidder, marked to show changes 
thereto; 

4. be on terms and conditions not materially more burdensome or conditional 
than the terms of the Lead Bid, including but not limited to, price and time of closing; 

2 
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5.  propose to purchase at least the Acquired Assets, and may propose to 
acquire other property of the estate in addition to the Acquired Assets. Notwithstanding the 
foregoing, the parties agree that nothing in this Section B(5) is intended to prevent the Debtor or 
bidders from combining one or more bids covering some but not all of the Acquired Assets (each 
a “Partial Bid”) into a single combined bid (a “Combined Bid”) covering all of the Acquired 
Assets, provided that, all parties proposing the Partial Bids constituting the proposed Combined 
Bid have consented. The parties hrther agree that a Combined Bid covering all of the Acquired 
Assets shall be deemed to satisfy the requirements of this Section B(5). In the event that a 
Combined Bid is designated as a Qualified Altemate Bid, such Combined Bid shall be treated as 
a single Qualified Alternative Bid and the proponents of such Combined Bid shall be treated as a 
single Qualified Bidder for purposes of these bidding procedures. A credit bid under Section 
363(k) of the Bankruptcy Code may be treated as a Partial-Bid for the property subject to a valid, 
perfected and unavoidable lien but the Court shall retain jurisdiction to determine, in the event of 
a dispute, the value of such bid to the estates, among other matters reserved to the Court’s 
jurisdiction under Section 363(k) of the Bankruptcy Code. 

6. 
Agreement; and 

not be subject to termination except on the same terms as the Purchase 

7.  be accompanied by relevant financial information for the prospective 
bidder to enable Debtor to detemiine the (a) financial wherewithal and ability to consummate a 
purchase of the Acquired Assets, including creditworthiness and (6) ability to provide adequate 
assurances of future performance to any non-debtor contracting parties to agreements that may 
be assumed by Debtor and assigned to the bidder; 

- - - - -. . ..- . . 

8. not be conditional on the outcome of any unperformed due diligence by 
the bidder, the receipt of equity or debt financing, the approval of the Board of Directors, 
shareholder, or other corporate approval, or other third party consents (except, if applicable, 
Hart-Scott-Rodino filings); 

9. comply with the requirements of the Bankruptcy Code and the Bankruptcy 
Rules; and 

10. be accompanied by an earnest money deposit of $500,000 (in the form of a 
wire transfer or cashier’s check payable to Debtor’s counsel) which shall be non-refundable and 
retained by the Debtor in the event such Alternative Bid is accepted by the Debtor and approved 
by the Bankruptcy Court (but shall not constitute liquidated damages), 

C .  Auction, Bidding Increments, and Bids Remaining Open. Debtor shall conduct an 
auction (the “Auction”) at the offices of Pachulski, Stang, Ziehl, Young & Jones, P.C., or such 
other location as may be appropriate in light of the number of Qualified Alternative Bids on June 
5 and 6,2002, , beginning at 1O:OO a.m. (PDT) or such later time or as Debtor shall notify all 
Qualified Bidders who have submitted Qualified Altemative Bids. Only Purchaser, Debtor, 
representatives of the Creditors’ Committee and any Qualified Bidders who have timely 
submitted Qualified Alternative Bids shall be entitled to attend the Auction. Only Purchaser and 
Qualified Bidders shall be entitled to make any additional bids (“Subsequent Bids”) at the 
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Auction. Debtor may announce at the Auction additional procedural rules that it determines to 
be reasonable under the circumstances (e.g., the amount of time allotted to make subsequent 
alternative bids) for conducting the Auction so long as such rules are not inconsistent with these 
Bidding Procedures. The Debtor and the Committee, after the Alternative Bid Deadline but 
before the Auction, will evaluate the bids received and make an initial determination which bid 
reflects the highest and best offer for the Acquired Assets (the “Initial Auction Bid”). The 
Debtor will announce the Initial Auction Bid at the Auction. Qualified Bidders may participate 
at the Auction by telephone, but only if there is physically present at the Auction a representative 
with authority to act for the Qualified Bidder 

1. At the Auction, bidding shall begin with the highest Qualified Altemative 
Bid and continue in minimum increments of $250,000 higher than the amount of each prior bid. 

2. The Auction shall continue in one or more rounds of bidding and shall 
conclude after each participating bidder has had the opportunity to submit at least one additional 
Subsequent Bid, or the Debtor (in consultation with the Committee) determines that each bidder 
has had an adequate and sufficient opportunity to make a final bid. For the purpose of evaluating 
the value of the consideration provided by each Subsequent Bid (including any Subsequent Bid 
by Purchaser), the value shall be the net consideration payable to or realized by the Debtor, after 
giving effect to the Expense Amount. The Debtor may seek the presence of a court reporter at 
the auction. 

3. At the conclusion of the bidding, Debtor shall consult with the Committee 
and announce its determination as to the bidder submitting the successfid bid. Debtor shall 

Committee reserves the right to make an alternative recornmendation to the Court of the 
highest and best bid. The Bankruptcy Court shall, at the Sale Hearing, have exclusive 
jurisdiction to determine as a core proceeding the successhl bid for the Acquired Assets. 

--- .- -- submit -the successful bid-to $he Bankruptcy Court.-.for approval- at- the-Sak .Hearing..-The 

4. If Debtor does not receive any Qualified Alternative Bids, Debtor will 
report the same to the Bankruptcy Court and will proceed with a sale to the Lead Bidder pursuant 
to the terms of the Purchase Agreement. 

5 .  At the Auction, Debtor, in consultation with the Committee and their 
respective legal professionals and advisors, shall make the initial determination in its sole 
discretion whether an Alternative Bid meets the qualifications described herein and whether a 
Qualified Alternative Bid or Subsequent Bid constitutes the highest and/or best offer. The 
Bankruptcy Court shall have exclusive jurisdiction to determine at the Sale Hearing and as a core 
proceeding any dispute. 

6 .  All bids made at the Auction will be irrevocable until June 13,2002. In 
the event a competing bidder is the prevailing bidder at the Auction, but such party fails to 
c o n s m a t e  such transaction by the closing date for such bid, the Debtor-shall be authorized to 
consummate the transaction with the next highest bidder at the final price submitted by such 
bidder at the Auction without further hearing or order of the Bankruptcy Court (and without 
waiver of any r i gh ts  and remedies against the bidder that failed to close). 
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D. Expense Reimbursement. In the event the Lead Bidder is overbid at the 
time of the Auction and is not the ultimate purchaser of the Acquired Assets, the Lead Bidder 
will be entitled to reimbursement of (the “Expense Amount”) equal to its actual, reasonable 
costs and expenses (including fees and expenses of outside professionals, but not salaries of 
internal employees) incurred in connection with the Lead Bid (up to $250,000). The Expense 
Amount will be paid only if and when Debtor receives 100% of the purchase price from the 
successful bidder for the assets which are the subject of the Purchase Agreement. The Lead 
Bidder will not be entitled to payment of the Expense Amount if the Lead Bidder is the ultimate 
purchaser of the Acquired Assets and the Lead Bidder’s Asset Purchase Agreement is approved 
by the Court. The Bankruptcy Court will have exclusive jurisdiction to determine as a core 
proceeding any dispute about the Expense Amount. 

E. Advertising. Debtor may advertise the date, time, and place of the Auction, and 
these bidding procedures, in such media as it deems appropriate consistent with the costs of such 
advertising. In addition, Debtors will post a copy of these sales procedures, once approved by 
the Bdcruptcy Court, on Debtor’s web site, which is www.yipes.com. In addition, Debtors will 
send a copy of the order establishing sales procedures to each potential investor and purchaser 
identified by either the Debtor’s management and Debtor’s financial advisors or suggested by the 
Committee as soon as practicable after entry of the order. 

F. Remaining Lots. Following the Auction, any property of the estate that is not 
included in the Acquired Assets that are purchased at the Auction, may be offered in such lots or 
combination o f  lots as the Debtor and the Committee deem necessary or appropriate to obtain the 
highest and best offers for the property of the estate. The motion to transfer the Acquired Assets 

.---- -----will also.provide notice-of the possible-sale of additional or remainder assets at-the-Sale Hearing. 

G. Due Diligence. The Debtors have established a data room with information 
pertinent to the Acquired Assets. Prospective bidders who want information about the Debtors 
and their assets should contact one of the following professionals of Emst & Young Corporate 
Finance LLC, 145 1 Califomia Avenue, Palo Alto, California 94304. 

Eric Carlson, Managing Director 
Joe Muscat, Managing Director 
Alex Stevenson, Director 
John Watson, Director 
Craig Hook, Vice President 
Facsimile 

650-849-4798 
650-496-45 17 
65 0-849-47 98 
650-849-4792 
650-496-4667 
650-496-46 72 

All prospective bidders must execute confidentiality agreements satisfactory to the Debtors. 
Prospective bidders who have previously executed confidentiality agreements with the Debtors 
will be expected to execute new confidentially agreements satisfactory to the Debtors in order to 
have access to the Debtors’ confidential information 

5 
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HENRY C. KEVANE, ESQ. (SBN 125757) 
JOSHUA M. FRIED, ESQ. (SBN 181541) 
PACHULSKI, STANG, ZIEHL, YOUNG & JONES P.C. 
Three Embarcadero Center, Suite 1020 
San Francisco, CA 941 11-5994 
Telephone: (41 5) 263-7000 
Facsimile: (41 5 )  243-701 0 

Attorneys for Debtors and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTNCT OF CALIFORNIA 

S A N  FRANCISCO DIVISION 

In re: 

YIPES COMMUNICATIONS, INC. et al., 1 

Debtors. 

Federal Tax I.D. No,: 77-0434300 

Case No. 02-30750 DM 

(Joint 1 y Administered) 

Chapter 11 

DECLARATION OF HENRY C. 
KEVANE IN SUPPORT OF MOTION 
TO (1) SELL SUBSTANTIALLY ALL 
ASSETS OF THE DEBTORS FREE 
AND CLEAR OF LIENS, CLAIMS AND 
INTERESTS; AND (2) ASSUME AND 
ASSIGN OR, ALTERNATIVELY, 
REJECT CERTAIN EXECUTORY 
CONTRACTS AND UNEXPIRI3D 
LEASES 

Date: June 10,2002 
Time: 9:30 a.m. 
Place: United States Bankruptcy Court 

235 Pine Street, 22nd Floor 
San Francisco, CA 

Judge: Honorable Dennis Montali 

I, Henry C. Kevane, declare as follows: 

1. 1 am a shareholder in the law firm of Pachulski, Stang, Ziehl, Young & Jones P.C. 

(the “Firm”). The Finn is general bankruptcy counsel for each of above-captioned Debtors in the 

above-referenced, jointly administered chapter 11 cases. I make this declaration in support of the 

1 The Debtors are: Yipes Communications, Inc., a Califomia corporation (“Yipes Communications”), Yipes Web 
Services Inc. , a California corporation (“Yipes Web Services”), Yipes Communications Group, Inc., a Delaware 
corporation (“Yipes Group”), Yipes Properties, Inc., a California corporation (“Yipes Properties”), Yipes 
Transmission, Inc., a California corporation (“Yipes Transmission”), and Yipes Transmission Virginia, Inc., a 
Virginia corporation (“Yipes Virginia”) (collectively, the “Debtors”). 
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Motioiz to ( I )  Sell Substaiztiallj) AI1 Assets ofthe Debtors Free and Clear of Liens, Claims, and 

Interests; and (2) Assume and Assign, or, Alternatively, Reject Certain Executory Contracts and 

Unexpired Leases (the “Motion”), I also submit this declaration under the Guidelines for EarZy 

Disposition of Assets irz Chapter I I Cases: The Sale of Substantially All Assets Under § 363 

established by the San Jose Division of the United States Bankruptcy Court for the Northern 

District of Califomia. I have personal knowledge of the facts set forth herein and, if called as a 

witness, I could and would testify competently to the matters set forth herein. Where facts are 

alleged on information or belief, I believe them to be true. Unless otherwise noted, all capitalized 

terms shall have the meanings ascribed to them in the Motion. 

Background 

2. Yipes Communications filed an emergency Chapter 11 petition March 21, 2002, ir 

response to a threat of imminent service termination from one of its fiber optic network service 

providers. Since then, the company has devoted all its efforts to keeping its customer base intact 

in order to reach a possible sale of its business. As described below, Yipes Communications 

arranged for debtor in possession financing from certain of its pre-petition investors and lenders 

to sustain operations pending a sale. In connection with the debtor in possession financing 

process, the company carefully evaluated its post-petition obligations in order to adequately 

assure itself, and the creditor constituency, that the sale timetable would not lead to the accrual ol 

administrative liabilities beyond the company’s reasonably anticipated resources. Certain of 

Yipes Communications’ affiliates filed their own respective Chapter 11 cases (on April I 1  and 

April 19,2002) in order to more effectively transfer the assets of those affiliates to a possible 

buyer. Virtually all of Yipes Communications’ fiber, co-location, right-of-entry, transit, real 

estate and equipment agreements have been thoroughly scrutinized for possible rejection or 

renegotiation. In many cases, Y ipes Communications has substantially reduced the ongoing costs 

of its operations in order to enhance its going concern value. 

3. On April 26, 2002, the company received a proposed term sheet for an acquisition 

of substantially all of its assets from Nonvest Venture Partners VII, L.P. (“Norwest”) as a 

representative of certain other venture capital investment firms (“Investors”). This term sheet 
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was filed with the Bankruptcy Court on April 26. The term sheet contemplated a two-stage 

process for the acquisition of the Debtors’ non-regulated and regulated assets, the latter being 

done pursuant to applicable non-bankruptcy law following a closing for the non-regulated assets. 

4. Following the submission of Norwest’s term sheet, Norwest prepared and 

proposed definitive documentation in the form of an asset purchase agreement. On May 2 1, 

2002, the Debtors and Norwest negotiated on the principal terms and conditions for the sale of 

substantially all of the Debtors’ assets (the “Acquired Assets”). These terms are set forth in the 

Asset Purchase Agreement among the Debtors and PHX Holdings, Inc. and PHX 

Communications, Inc. (as Purchasers). The Purchasers are investment vehicles formed by 

Norwest for the purpose of purchasing the Acquired Assets. A copy of the APA is attached as 

Exhibit A to the Motion. The APA may be subject to further changes, additions and 

omissions prior to the hearing on the Motion. The Debtors intend to submit a final version of 

the APA shortly before the hearing on the Motion 

The Sale Motion 

5 .  Pursuant to the Motion, the Debtors seek an order authorizing (i) the sale of the 

Acquired Assets to the Purchasers free and clear of liens, claims and interests (except as 

specifically provided in the Motion), with such liens, claims, and interests to attach to the 

proceeds of the Sale (the “Sale Proceeds”); (ii) the assuniption by the pertinent Debtor and the 

assignment to the Purchasers, or alternatively, the rejection, of certain executory contracts and 

unexpired leases described on Exhibit ‘73’’ attached to the Motion (iii) granting other related relief 

such as the appointment of a responsible officer in the regulated Debtors’ estates, modification of 

the stay with respect to the Purchasers’ proposed security interest in assets of the regulated 

Debtors and the right of the Purchasers to require abandonment of an asset of the regulated 

Debtors. The Sale is subject to certain Court-approved overbid procedures that authorize the 

Debtors to sell the Acquired Assets to a qualified competing bidder if that bidder submits a higher 

and better offer for the Acquired Assets than the one set forth in the Purchase Agreement. 

/ I /  

/ / I  
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Proceeds of the Sale 

6. The estimated aggregated value of the Purchase Price offered by the Purchasers is 

expected to be approximately $19.2 million. This amount is the balance of the DIP Loan (which 

is estimated to be $8.2 million on June 12,2002), the approximately $9 million balance under the 

Note Purchase Agreement and $2 million in cash proceeds, half of which will be escrowed (the 

“Escrowed Cash”) pending the satisfaction of certain regulatory conditions attached to the 

delivery of assets and rights held by Yipes Transmission and Yipes Virginia 

Disposition of the Sale Proceeds 

7. The Debtors expect to distribute the Sale Proceeds to creditors pursuant to a 

confinned plan of reorganization in accordance with the priorities set forth under Bankruptcy 

Code. Although the value of the consideration for the Purchased Assets is expected to be 

approximately $19.2 million, most of such value is represented by the assumption or forgiveness 

of secured debt. The Purchase Agreement provides for $2 million in cash consideration. 

Uncertainties surrounding the cash distribution to the Debtors’ (e.g., the contingency of the 

release of the Escrowed Cash upon satisfaction of certain regulatory conditions described in the 

Purchase Agreement) make estimation of the proposed distributions to unsecured creditors 

impossible to quantify at this time. Assuming the Sale to the Purchasers closes on June 12,2002, 

and that the preliminary projections of unsecured claims provided by the Debtors are correct, 

general unsecured creditors may receive only a de minimus distribution on account of their 

claims. This estimate does not take into account the possible value of any Excluded Assets 

retained by the Debtors under the Purchase Agreement. 

Holders of Liens Against the Acquired Assets. 

8. The Proposed Sale of the Acquired Assets will be fi-ee and clear of liens, claims 

and interests of the Lienholders set forth behind the caption page to the Motion. Pursuant to 

B.L.R. 6004-1(a), the Debtors have disclosed the identity of the Lienholders whose interests are 

(or may be) affected by the Proposed Sale of the Acquired Assets. The Debtors will serve the 

Lienholders with a copy of the Motion and related pleadings in accordance with B.L.R. 6004- 

l(a). The Sale of the Acquired Assets free and clear of the Liens held by the Lienholders is 
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appropriate pursuant to 11 U.S.C. 5 363(f)(3) because the Purchase Price to be paid by the 

Purchasers is equal to or will exceed the aggregate value of all Liens on the Acquired Assets. In 

addition, pursuant to 11 U.S.C. 5 363(f)(2), any Lienholder shall be deemed to consent to the Sale 

of the Acquired Assets free and clear of its Lien to the extent that such Lienholder does not timely 

object to the Motion. Finally, the sale of the Acquired Assets free and clear of the Lienholders’ 

Liens is also appropriate pursuant to 11 U.S.C. 6 363(f)(5) because the Lienholders could be 

compelled to accept a monetary judgment in satisfaction of their claims pursuant to sections 11 

U.S.C. 5 $1 129(b)(2) and 502(d). 

Sales Contingencies 

9. The Purchase Agreement contains several customary conditions precedent to a 

buyer’s obligation to close, In addition, each of the Assigned Contracts attached as Exhibit “B” 

to the Motion must be renegotiated and modified by the Debtors and the respective non-debtor 

parties to such Assigned Contracts on terms satisfactory to the Purchasers as provided in section 

7.10 of the Purchase Agreement, Further, Yipes Transmission and Yipes Virginia must enter into 

a service agreement to provide the Purchasers the regulatory services required to maintain the 

operation of the Core Business pending the completion of the transfer of Regulated Assets, The 

Sale is also contingent on the restructuring of the Debtors’ secured claims that constitute 

Assumed Liabilities pursuant to section 1.3 of the Purchase Agreement, in a manner satisfactory 

to the Purchasers. 

Retention of Counsel 

10. Yipes Communications. As noted above, Yipes Communications commenced its 

chapter I 1  case on March 21,2002. The Firm commenced rendering services to Yipes 

Communications on March 22,2002. The Finn did not receive any pre-petition payments nor did 

it expend any professional time in connection with Yipes Communications prior to the 

commencement of Yipes Communications’ case. On April 2,2002, the Court approved the 

retention of the Firm as general bankruptcy counsel for Yipes Communications and also 

authorized the payment of a post-petition retainer to the Finn in the amount of $250,000 (the 

“Yipes Communications Retainer”). Yipes Communications was the source of the Yipes 
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Communications Retainer. The Firm has applied the Yipes Communications Retainer in 

connection with the Finn’s post-petition services to Yipes Communications. As of April 30, 

2002, the Finn had accrued approximately $1 30,865.00 in compensation for services relating to 

Yipes Communications for which it had not yet been paid. 

11. Yipes Web Services. Yipes Web Services commenced its chapter 11 case on 

April 11, 2002. The Firm did not receive any pre-petition payments from Yipes Web Services 

prior to the commencement of its case. On May 1,2002, the Court approved the retention of the 

Firm as general bankruptcy counsel for Yipes Web Services and also authorized payment of a 

post-petition retainer to the Finn in the amount of $37,500.00 (the “Web Services Retainer”). As 

of April 30,2002, the Firm had accrued approximately $7,267.00 in compensation for services 

relating to Yipes Web Services for which it has not yet been paid. 

12. Yipes Group, Yipes Properties, Yipes Transmission and Yipes Virginia 

(collectively, the “April 19‘h Debtors”). The April 1 gth Debtors each commenced their chapter 1 1 

cases on April 19, 2002. The Finn commenced rendering pre-petition services to these Debtors 

on or about April 10, 2002. Yipes Group advanced the Firm a pre-petition retainer in the amount 

of $75,000.OO (the “Yipes Group Retainer”) for services already rendered and to be rendered by 

the Firm in connection with the April 19Ih Debtors’ chapter 11 cases. The Firm applied and 

deducted $28,209.48 from the Yipes Group Retainer on account of services rendered and costs 

incurred pnor to April 19,2002. On May 1,2002, the Court approved the retention of the Firm a 

general bankruptcy counsel for each of the April 1 gth Debtors nunc pro tunc as of April 19,2002. 

Communications With Creditors and Shareholders 

13. Prior the commencement of the Debtors’ chapter 11 cases, I am informed and 

believe that the Debtors engaged in various communications with fiber and other critical 

providers in an attempt to reduce the amount paid for services under agreements with these 

parties. In addition, I believe that the Debtors engaged in numerous communications with the 

Noteholders prior to the commencement of Yipes Communications’ chapter 11 case regarding thl 

release of funds pursuant to the Note Purchase Agreement. Norwest and two of the other 

Noteholders (Sprout Venture Capital and New Enterprises Associates or their various respective 
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affiliates) owned approximately 60.9% of Yipes Communications’ preferred stock as of March 

21,2002. 

Creditors Committee 

14. No Creditor’s Committee existed prior to the commencement of the Debtors’ 

chapter 11 cases. On April 2,2002, the U.S. Trustee appointed an official committee o f  

unsecured creditors in Yipes Communications’ chapter 11 case. No committee of unsecured 

creditors has been appointed in any of the other Debtors’ Chapter 11 cases. 

Creditor Contact List 

15. A verified list of Yipes Communications’ 20 largest unsecured creditors, along 

with facsimile and phone numbers for contact persons for such creditors, was filed on March 22, 

2002. A verified copy of Yipes Web Services’ 20 largest unsecured creditors, along with 

facsimile and phone numbers for contact persons for each such creditor was filed on Apnl 12, 

2002. Verified copies of the 20 largest unsecured creditors, along with facsimile and phone 

numbers for contact persons for such creditors for the April 1 gth Debtors were filed on April 19, 

2002. 

Administrative Debts 

16. Administrative claims will be funded through a combination of cash on hand at the 

Debtors as of their respective filing dates of $3,466,000, estimated collections of pre-petition and 

post-petition receivables of $3’15 1,000, and an estimated $8.4 million of available proceeds of the 

financing provided under DIP Agreement. To the extent that the Debtors’ cash on hand, pre- and 

post-petition receivables, and the funds available under the DIP Agreement are insufficient to pay 

the Debtors’ administrative debts, such debts would be payable from the Sales Proceeds. 

Debt Structure of the Debtors 

17. Secured Claims. Yipes Group, Nonvest and other secured lenders are parties to 

the Note Purchase Agreement. Yipes Communications guaranteed Yipes Group’s obligations 

under the Note Purchase Agreement and various related agreements, which as of March 2 1,2002, 

totaled approximately $9 million. In addition, the amount owed under the DIP Agreement as of 

June 12, 2002 is expected to total $8.2 million. 

96871 -001V>OCS-SF.20882.2 7 
DECLARATION OF HENRY KEVANE 

IN SUPPORT OF SALE MOTION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7  

1E 

15 

2( 

21 

2: 

2: 

21 

2 

2 

2 

2 

DECLARATION OF HENRY KEVANE 
IN SUPPORT OF SALE MOTION 

18. Unsecured Claims. Collectively, the Debtors estimate that they will owe 

approximately $670,000 in priority claims and $185 million in unsecured claims as of June 12, 

2002. The unsecured claims include claims that are subject to reduction through renegotiation of 

the Debtors' contracts to reduce any cure amounts under the Assigned Contracts. The Debtors' 

unsecured claims may also be reduced pursuant to claims that are disallowed pursuant to 11 

U.S.C. 8 502(b). 

I declare under penalty of perjury that the foregoing is true and correct 

Executed on the 21" day of May, 2002, at San Francisco, California. 

9687 l-OOIV)OCS~SF:20882,2 8 
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G. LARRY ENGEL State Bar No.: 53484 
ROBERTO J. KAMPFNER State Bar No.: 179026 
BROBECK, PHLEGER & HARRTSON LLP 
One Market 
Spear Street Tower 
San Francisco, California 941 05 
Telephone: (4 15) 442-0900 
Facsimile: (4 1 5) 442- 1 01 0 

Attorneys for Nonvest Venture Partners VII, L.P. 

UNITED STATES BANKRUPTCY COURT 

NORTHERN DISTRICT OF CALIFORNIA 

(San Francisco Division) 

Case No. 02-30750 DM 

CHAPTER 11 

DECLARATION OF PROMOD HAQUE 
RE: GOOD FAITH IN CONNECTION 
WITH THE SALE OF 
SUBSTANTIALLY ALL OF THE 
ASSETS OF DEBTORS 

Date: June 10,2002 
Time: 1O:OO a.m. 
Address : 235 Pine Street, 

Courtroom 22 
San Francisco, California 

Judge: Honorable Dennis Montali 

I, Promod Haque, declare as follows pursuant to 28 U.S.C. 1746: 

1. I am currently a senior officer of the general partner of Norwest Venture 

Partners VII, L.P. (“Norwest”) and have served in such capacity at all times relevant to the matters 

set forth herein. I am over the age of eighteen years old and am otherwise competent to make t h s  

declaration. In addition, this declaration is based on my own personal knowledge of the matters set 

’ The Debtors are: Yipes Communications, Inc., a California corporation, Yipes 
Conimunications Group, Inc., a Delaware corporation, Yipes Properties, Inc., a California 
corporation, Yipes Transmission, Inc., a Califomia corporation, Yipes Transmission of Virginia, 
hc . ,  a Virginia corporation and Yipes Web Service, Inc., a California corporation. 

1. 
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forth herein, and, if called as a witness in this action, I could, and would, and do, testify as follows. 

PHX Communications, Inc. (“PHX’’) and PHX Holdings, Inc. (“Holdings”; 2. 

and together with PHX, “Purchasers”) are parties to that certain Asset Purchase Agreement (the 

“Sale Agreement”) dated as of May 21,2002, by and between Purchasers and the above-captioned 

debtors (the “Debtors”). Nonvest, New Enterprises Associates, Sprout GroupDLJ, JP Morgan 

Partners, Quantum, Focus Ventures and Glynn Ventures are investing substantial amounts in the 

Purchasers as preferred shareholders in a conventional venture capital equity financing sufficient to 

accomplish the performance of the Closings under the Sale Agreement. 

3. As an officer of Nonvest, a major investor in the Purchasers, I was primarily 

responsible for negotiating the terms of the asset sale (the “Asset Sale”) contemplated in the Sale 

Agreement and coordinating with the other investors in Purchasers. As set forth more particularly 

in the Sale Agreement, the Purchasers are acquiring the Debtor’s assets “for value”. The amount of 

the Purchase Price is based on representations from the Debtors regarding their ability to re- 

negotiate certain contracts with essential vendors and to adhere to a newly proposed business plan 

based on nine “core” cities. 

4. Moreover, I am unaware of any agreement by, between or among the 

Purchasers or the investors therein (the “Investors”), on one hand, and the Debtors or other 

potential bidders, on the other, pursuant to which any party has agreed to provide or receive any 

consideration or compensation that has not been disclosed to this Court in connection with the 

approval of the Sale Agreement or that would be inconsistent with a good faith purchase finding by 

this court. 

5. To my knowledge, the Purchasers and the Investors have complied with the 

bidding procedures approved by the Court in the Order Establishing Bidding Procedures, Granting 

Approval of Expense Reimbursement Provision and Scheduling Hearing for the Sale of the 

Debtors’ Assets entered in the Debtors’ bankruptcy cases in order to encourage competitive 

bidding with respect to the Asset Sale. 

6. To my knowledge, the Purchasers and the Investors have taken no action to 

obtain an unfair advantage over other bidders. To the contrary, the Investors have provided the 
3 
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Debtors with debtor-in-possession financing which has made the bidding expected to occur 

between Purchasers and Cable &: Wireless with respect to the Asset Sale possible. In fact, had the 

Investors not funded the loans made under the debtor-in-possession credit agreement, the Debtors 

would have been forced to cease operations and to liquidate their assets under chapter 7 of the 

Bankruptcy Code at distressed prices and with little or no benefit to creditors of the Debtors’ 

estates. 

7. Among the various actions that the Purchasers and Investors have taken for 

the benefit of the Asset Sale process and the Debtors’ estates, and at their own expense or to their 

detriment are the following: 

(a) At the request of the Debtors and the Creditors Committee, the 

Purchasers and Investors extended the original sale process, providing other potential bidders more 

time to make more informed and accurate bids. This is especially important since the operation of 

Debtors’ core business depends upon the successful reduction in the operating costs associated 

with equipment financings and essential \rendor services, which renegotiation process has not been 

quick or easy. 

(b) At the request of the Debtors, Purchasers and Investors increased the 

debtor-in-possession financing to accommodate delays in the sales process. Originally, debtor-in- 

possession financing was expected to total $5.4 million. It is now expected to total $8.2 million. 

(c)  Thus far, the Purchasers and Investors have accommodated the 

request of the Debtors to allow them to renegotiate the key contracts with vendors of essential 

goods and services, so that the resulting contracts are generally available to all bidders, as 

distinguished from Purchasers negotiating their own new contracts with such vendors to the 

exclusion of other bidders. This, in particular, is a significant benefit to other bidders who I believe 

could not re-negotiate such contracts on their own. 

(d) On various occasions, the Purchasers and Investors have shared their 

perspective with the Debtors on the issues which affect the value or attractiveness of the Debtors’ 

assets for sale, which generally benefit the open platform approach for sale advanced by the 

Debtors by enabling the Debtors to confront issues generally for the benefit of potential bidders. 
3. 
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(e) In response to the Debtors’ request, Purchasers have promoted the 

opportunity for bidders to bid for “noncore assets” (either as co-bidders or separately) by 

expressing a willingness under certain circumstances to provide certain services or support for 

noncore business operations. 

8. To my knowledge, the Purchasers and Investors conducted all of their 

negotiations with the Debtors in connection with the Asset Sale and the Sale Agreement in good 

faith and at arms’ length and, to my knowledge, the Sale Agreement is not the product of my 

collusion between any of the Purchasers or the Investors and the Debtors of any kind or nature 

whatsoever. 

9. To my knowledge, neither the Pprchasers nor the Investors have entered into 

any agreements with other potential bidders or the Debtors to control the price of the Debtors’ 

assets at the sale hearing. However, we have discussed possible co-bidding opportunities with 

persons which might be persuaded to bid on noncore assets, which Purchasers do not expect to 

purchase. 

10. The Purchasers have been in negotiations with Mr. Larry Bercovich, an in- 

house counsel for the Debtors, in order to hire Mr. Bercovich as an employee of the Purchasers 

pnor to the First Closing Date. I do not believe that Mr. Bercovich’s potential early departure will 

affect the Debtors’ ability to competitively market their assets during the sales process, as such task 

is under the direction of Emst & Young Corporate Finance, LLC. 

1 1. Although representatives from Norwest, New Enterprises Associates, Sprout 

GrouplDLJ (including myself as a representative of Norwest) sat on the board of directors of Yipes 

Communications Group, Inc. prior to the Yipes Communications petition date, all such 

representatives have since resigned and were not directors of Yipes Communications or otherwise 

“in control” of the Debtors during the negotiations regarding the Asset Sale, and no such 

representatives or Investors negotiated or approved the terms of the Asset Sale for or on behalf of 

the Debtors. Independent directors of Debtors have made the decisions regarding Debtors’ 

dealings with the Purchasers, the Investors or the lenders providing debtor-in-possession financing 

to the Debtors. 
4. 
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3 declare under penalty of perjury that the foregoing is true and correct. Executed 

this 2 1 th day of May, 2002, in Palo Alto, California. 

Promod Haque 

5 .  
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