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Re: Proposed Transfer of Indirect Control Over Telecommunications 
Service Provider 

Dear Sir or Madam: 

We are sending this letter to advise the Commission of the proposed acquisition 
of indirect control over U.S. TelePacific C o p  d/b/a TelePacific Communications 
(“TelePacific)”) by SIPCO Limited (“SIPCO”). TelePacific was issued authority to provide 
competitive local exchange telephone service and interexchange telecommunications services in 
Docket No.003 78-TX and Docket No. 000379-TI, respectively. 

As is shown in the attached materials, which provide a detailed description and 
other information relating to the proposed transaction, the acquisition of indirect control will 
have no effect on the operations or day-to-day management of TelePacific. Instead, the change 
of control will occur at a fairly remote level as part of a recent financing involving partially- 
owned subsidiaries and affiliates of SIPCO. 

We believe that the nature of this transaction is such that no application should be 
required. If further information is needed, or if the Commission determines that a formal 
application is necessary, please advise. Thank you. 

Very truly yours, 
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John L. Clark 
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DESCRIPTION OF PROPOSED ACQUISITION OF INDIRECT 

CONTROL OVER U.S. TELEPACIFIC COW. 

U.S. TelePacific C o p  d/b/a TelePacific Communications (“TelePacific)”) and SIPCO 

Limited (“SIPCO”) are providing this memorandum to provide the Commission with information 

pertinent to the proposed acquisition by SIPCO of indirect control over TelePacific, which was 

issued authority to provide competitive local exchange telephone service and interexchange 

telecommunications services in Docket No.00378-TX and Docket No. 000379-T1, respectively.’ 

As is explained in more detail below, the proposed change of control is taking place in connection 

with a substantial equity investment that has been made in TelePacific’s parent company. 

changes to TelePacific’s current operations are contemplated. 

TelePacific is a wholly-owned subsidiary of U.S. TelePacific Holdings Corp. 

(“Holdings”). Holding‘s stock is disbursed among a number of stockholders such that no single 

person or entity exercises control over Holdings by virtue of their stock ownership. Among these 

stockholders are TelePacific Holdings Limited (“THL”), Investcorp TPC L.P. (“ITPC”), and 

TelePaci fic Equity Limited (I‘TEL”). These three companies are all partially-owned subsidiaries 

of Investcorp SA (“Investcorp”). lnvestcorp is a global investment group that acts as a principal 

and intermediary in intemational investment transactions. The company has offices in New York, 

London, and Bahrain and specializes in facilitating the flow of capital from individual and 

institutional clients into investments in the United States and Western Europe. Investcorp, in turn, 

is an indirect, partially-owned subsidiary of SIPCO. 

TelePacific has not yet coinmenced operations in the State of Florida pursuant to the authority granted by I 

the Cotnmission. 



As the result of a recent $40 million equity financing in which THL, ITPC, and TEL were 

the primary participants, these three companies now collectively own a majority of Holdings’ 

voting stock. Investcorp’s (and, therefore, SIPCO’s) equity interests in these three companies are 

not sufficient to provide it with contro1 over Holdings; however, through a combination of 

Investcorp’s equity interests and management agreements with other investors in these 

companies, Investcorp (and, ultimately, SIPCO) has the ability to exercise de facto control over 

them. Although SIPCO’s indirect control, through Investcorp, of THL, ITPC, and TEL places it 

in a position to control Holdings and TelePacific, the ability to vote Holdings’ stock currently is 

restricted in such a manner as to preclude SIPCO from exercising control over Holdings and 

TelePacific until approval is obtained from this Commission and other state and federal regulatory 

agencies having jurisdiction over the parties. A diagram showing the current ownership structure 

of TelePacific is attached as Exhibit A. 

In order to provide the Commission with a thorough understanding of the proposed 

transaction, we have provided the following shown below: 

I. Names and Addresses of Parties 

A. U.S. TelePacific Corp. 

U.S. TelePacific Corp. 
5 15 South Flower Street, 47th Floor 
Los Angeles, CA 9007 1-220 1 
Tel: 2 13-2 13-3000. 

The proposed change in control will not result in any change in the name, corporate 

structure, or operations of TelePacific, which is authorized to conduct business in Florida under 

the assumed name TelePacific Communications. A list of TelePacific’s officers and directors is 

attached as Exhibit B. 



B. SIPCO Limited 

SIPCO Limited 
c/o lnvestcorp SA 
6 Rue Adolph Fischer 
L- 1520 Luxembourg 
Tel: 352 (4025) 051 
Fax: 352 (4025) 0577 

SIPCO Limited is a corporation organized under the laws of the Cayman Islands. 

Through various affiliates and subsidiaries, SIPCO operates as a principal and intermediary in 

intemational investment transactions involving a variety of industries. As is explained above, 

following approval of this application and similar applications before other jurisdictions, SIPCO 

will have the power to exercise indirect de facta control over TelePacific through a combination 

of indirect equity holdings and management agreements with investors in certain partially-wholly- 

owned affiliates who, collectively, hold a majority of the voting stock of Holdings, TelePacific’s 

parent company. (See Exhibit A.) 

11. Contact Information 

AI1 correspondence and communications regarding this matter should be directed to 

the parties’ counsel, as follows: 

John L. Clark 
Goodin, MacBride, Squeri, Ritchie and Day, LLP 
505 Sansome Street, Ninth Floor 
San Francisco, CA 941 11 
Tel: 415-765-8443 
Fax: 415-398-4321 
E-mail: jclark@gmssr.com 

111. Description of Transaction 

The change of control is being effected in connection with a recently-completed $40 

million equity investment in Holdings (and, indirectly, TelePacific) invoiving companies in which 
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SIPCO has significant, indirect interests. We have attached hereto as Exhibit C: (1) a copy of the 

Series D Preferred Stock Purchase Agreement, pursuant to which SIPCO’s affiliates collectively 

acquired a majority voting interest in Holdings; and (2) a copy of the Amended and Restated 

Certificate of Incorporation of U.S. TelePacific Holdings Corp., which describes the respective 

rights of Holding’s various classes of shareholders to vote and appoint directors. 

IV. Public Interest Showing 

The parties do not contemplate any change in the operations of TelePacific as the result of 

the proposed change of control. The proposed acquisition of control results from the acquisition 

by SIPCO’s partially-owned affiliates, collectively, of a majority of the voting stock in Holdings 

pursuant to very substantial equity investments, along with the decision by independent investors 

in these affiliates to rely on the experience and expertise of SIPCO’s partially-owned subsidiary, 

InvestCorp, to manage the Holdings’ investment in the manner that Investcorp determines will 

best preseive and proniote TeIePacific’s financial and operational viability. 

Given the very strong financial commitment that SIPCO and its affiliates ha\,e made 

toward ensuring that TelePacific has the resources it requires in order to properly carry out its 

operations, it is abundantly clear that the proposed acquisition and exercise of control by SIPCO 

is intended to be, and will be, consistent with applicable law and the public interest. Moreover, 

the proposed acquisition of control by SIPCO will promote the ability of TelePacific to continue 

to raise capital. As noted above, SIPCO, through InvestCorp, is a global investment company that 

acts as a principal and intermediary in international investment transactions facilitating the flow 

of capital from individual and institutional clients into investments in the United States and 

Westem Europe. Its indirect control of TelePacific will assure investors, whether affiliated with 

SIPCO or not, that TelePacific’s operations and long term business strategies are subject to 



ultimate oversight by a highly experienced investment firm with a very substantial stake in the 

company ’ s success . 

Based on the foregoing, we believe that there should be no need for the filing of an 

application in this instance. However, should the Commission further information is necessary or 

that an application must be filed, please let us know. 
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U.S. TelePucijic Curp. dba TelePuciJic Communication 
Board of Directors 

Director 

Mr. David Glickman 
TelePacific Communications 
9864 Wilshire Blvd. 
Beverly Hills, CA 90210 
phone: (213) 213-2222 
fax: (21 3) 21 3-2223 
E-mail: dglickman@telepacific.com 

Chairman 

Mr. Lars C. Haegg Principal 
InvestCorp International, Inc. 
280 Park Avenue, 36th (W) Floor 
New York, NY 10017 
phone: (21 2) 703-1 242 

E-mail: I ha eg g @ i nvestco rp . co m 
fax: (212) 329-6842 

Mr. Richard A. Jalkut 
TelePacific Communications 
515 S. Flower St., 47th Floor 
Los Angeles, CA 90071 
phone: (21 3) 21 3-3000 
fax: 
E-mail djalkut@telepacific com 

President and CEO 

Mr. Christopher O'Brien 
InvestCorp International, Inc. 
280 Park Avenue, 37th (W) Floor 
New York, NY 1001 7 
phone: (212) 599-4700 
fax: (212) 983-7073 
E-mail: cobrien@investcorp.com 

~ ~ ~~~ 

Mr. Steve Rader Managing General Partner 
Clarity Partners 
100 Crescent Drive 
Beverly Hills, CA 90210 
phone: (31 0) 246-2977 
fax: (310) 550-0879 
E-mail: spr@claritypartners.net 

Mr. Christopher Stadler 
InvestCorp International, Inc. 
280 Park Avenue, 37th (W) Floor 
New York, NY 10017 

fax: (212) 983-7073 
E-mail: cstadler@investcorp.com 

phone: (212) 599-4700 

#Name? 



r 

Board of Directors 

- Governor Pete Wilson 

21 32 Century Park Lane, #301 
Los Angeles, CA 90067 
phone: (310) 282-8525 
fax: (31 0) 282-8478 
E-mail: govpete@pacbell.net 

#Name? 



U.S. TelePacific Corp. dba TelePacific Communications 
515 S. Flower St., 47th Floor, Los Angeles, CA 90071 

Corporate Offleers 

Mr. Richard A. Jalkut 
President and CEO 

(21 3) 21 3-3000 - phone 
- fax 

djalkut@telepacific.com 

Mr. Eugene Welsh 
C FOlTreasurer 

(213) 2t3-3200 -phone 
(213) 213-3201 - fax 
gwelsh@telepacific.com 

Mr. Erich Everbach 
Secretary 

(21 3) 21 3-3690 - phone 

eeverbach@telepacific.com 
(21 3) 21 3-3697 - fax 

~ . . 

Ms. Jane Delahanty 
Assistant Secretary 

(21 3) 21 3-3288 - phone 

jdelahantya telepacific.com 
(213) 213-3289 - fax 

Ms. Kirstin Gooldy 
Assistant Secretary 

(21 3) 21 3-3335 - phone 
(21 3) 21 3-3336 - fax 
kg odd y @ t el e paci fi c. corn 

#Name? 



AMENDED AND RESTATED 
CERTIFICATE OF INCOFWORATION 

OF 
U.S. TELEPACIFIC HOLDINGS CORP. 

U.S. TelePacific Holdings Corp., a corporation organized and existing under and by 
virtue of the Genera1 Corporation Law of the State of Delaware, 

DOES HEREBY CERTIFY: 

ONE: The name of this Corporation is U S .  TeIePacific Holdings Corp. (the 
"Corporation''). The original Certificate of Incorporation of the Corporation was filed with the 
Secretary of State of Delaware on August 30, 1999. An Amended and Restated Certificate of 
Incorporation of the Corporation was filed with the Secretary of State of Delaware on 
December 27, 1999. A hrther Amended and Restated Certificate of Incorporation of the 
Corporation was filed with the Secretary of State of Delaware on April 14,2000. 

TWO: Pursuant to Sections 242 and 245 of the General Corporation Law of the State of 
Delaware, this Amended and Restated Certificate of Incorporation restates and integrates and 
amends the provisions of the Amended and Restated Certificate of Incorporation of this 
Corporation. 

THREE: The text of the Amended and Restated Certificate of Incorporation as 
heretofore in effect is hereby restated and amended to read in its entirety as follows: 

"FIRST: The name of the corporation (hereinafter the "Corporation") is: 

U.S. TELEPACIFIC HOLDINGS CORP. 

SECOND: The address, including street, number, city and county, of the 
registered office of the Corporation in the State of Delaware is 10 13 Centre Road, City of 
Wilmington, County of New Castle; and the name of the registered agent of the Corporation in 
the State of Delaware is Corporation Service Company. 

THIRD: The nature of the business and of the purposes to be conducted and 
promoted by the Corporation shall be to engage in any lawfbl act or activity for which 
corporations may be organized under the General Corporation Law of Delaware. 

FOURTH: Section A. Authorized Capital. The Corporation shall be authorized 
to issue two classes of stock to be designated, respectively, "Preferred Stock" and T o m 0 1 1  
Stock;" the total number of shares which the Corporation shall have authority to issue is Nine 
Hundred MilIion Forty One Thousand Six Hundred Ninety (900,041,690); the total number of 
shares of Preferred Stock, par value $0.0001 per share, shall be Forty One Thousand Six 
Hundred Ninety (41,690); and the total number of shares of Common Stock, par value $0.0001 
per share, shall be Nine Hundred Million (900,000,000). 



Section B. Preferred Stock. The Preferred Stock shall be divided into series. The 
first series shall consist of One Hundred Fifty (1 50) shares and shall be designated "Series A 
Preferred Stock," the second series shall consist of One Hundred ( I  00) shares and shall be 
designated "Series €3 Preferred Stock," the thud series shall consist of One Thousand Four 
Hundred Forty (1,440) shares and shall be designated "Series C Preferred Stock," and the fourth 
series shall consist of Forty Thousand (40,000) shares and shall be designated "Series D 
Preferred Stock." 

Section C. Common Stock. The Common Stock shall be divided into classes. 
The first class shall consist of Seventeen Million (1 7,000,OOO) shares and shall be designated 
"Class A Common Stock," the second class shall consist of Two Hundred Thousand (200,000) 
shares and shall be designated "Class B Common Stock," the third class shall consist of Two 
Million One Hundred Ninety Nine Thousand Eight Hundred Sixty (2,199,860) shares and shall 
be designated "Class C Common Stock," the fourth class shall consist of One Million Nine 
Hundred Forty Five Thousand Three Hundred Eighty Four (1,945,384) shares and shall be 
designated "Class D Common Stock," the fifth class shall consist of Twenty One Million Two 
Hundred Sixty Six Thousand Three Hundred Six (2 1,266,306) shares and shall be designated 
''Class E Common Stock," and the sixth class shall consist of Eight Hundred Fifty Seven Million 
Three Hundred Eighty Eight Thousand Four Hundred Fifty (857,388,450) shares and shall be 
designated "Ordinary Common Stock." 

Section D. The powers, preferences, rights, restrictions and other matters relating -- 

to the Common Stock and the Preferred Stock are as follows: 

1. Dividend Riphts 

A. 1. The holders of record of the Series A Preferred Stock (collectively, the 
"Series A Holders," and individually, a "Series A Holder") and the holders of record of the Series 
B Preferred Stock (collectively, the "Series E Holders," individually, a "Series B Holder") of the 
Corporation shall be entitled to receive, when, as and if declared by the Board of Directors of the 
Corporation (the "Board"), out of the funds of the Corporation legally available therefor, a 
cumulative cash dividend (a ''Preferred Stock Dividend") at a simple interest rate of 10% of the 
Funded Portion (as specified below) of the Liquidation Value (as specified below) per share per 
annum, reduced by the amount of dividends, if any, paid to the Series A Holders and Series B 
Holders pursuant to Section D. 1 .B. during the measurement period for such Preferred Stock 
Dividend, payable upon a conversion, liquidation or redemption of each share of Series A 
Preferred Stock (each, a 'Series A Preferred Share") and each share of Series B Preferred Stock 
(each, a "Series B Preferred Share") in accordance with Section D.4., D.5. or D.6 below, as 
applicable. 

.. 
11. The holders of record of the Series C Preferred Stock (collectively, the 

"Series C Holders," and individually, a "Series C Holder") of the Corporation shall be entitled to 
receive, when, as and if declared by the Board, out of the hnds  of the Corporation legally 
available therefor, a Preferred Stock Dividend at a simple interest rate of 7% of the Funded 
Portion of the Liquidation Value per share per annum, reduced by the amount of dividends, if 
any, paid to the Series C Holders pursuant to Section D. 1 .B. during the measurement period for 
such Preferred Stock Dividend, payable upon a conversion, liquidation or redemption of each 
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share of Series C Preferred Stock (each, a "Series C Preferred Share") in accordance with Section 
D.4., D.5. or D.6 below, as applicable. 

iii. The holders of record of the Series D Prefened Stock (collectively, the 
"Series D Holders," individually, a "Series D Holder" and collectively with the Series A Holders, 
the Series B Holders and the Series C Holders, the "Preferred Holders") of the Corporation shall 
be entitled to receive, when, as and if declared by the Board, out of the hnds  of the Corporation 
legally available therefor, a Preferred Stock Dividend (the "Series D Preferred Stock Dividend") 
at a simple interest rate of 10% of the original issue price per share per annum, reduced by the 
amount of dividends, if any, paid to the Series D Holders pursuant to Section D. 1 .B. during the 
measurement period for such Preferred Stock Dividend, payable upon a conversion, liquidation 
or redemption of each share of Series D Preferred Stock (each, a "Series D Preferred Share'' and 
collectively with the Series A Preferred Shares, the Series B Preferred Shares and the Series C 
Prefen-ed Shares, the "Preferred Shares") in accordance with Section D.4., D.5. or D.6 below, as 
applicable. 

iv. The Funded Portion means with respect to the Series A Preferred Shares, 
the Series B Preferred Shares and the Series C Preferred Shares, respectively, the amount of 
consideration paid for such shares in accordance with the terms of the Preferred Stock Purchase 
Agreement, dated as of April 14, 1999 (as amended, modified or restated from time to time), 
between the Corporation and the Series A Holders, the Series B Preferred Stock Purchase 
Agreement, dated as of November 9, 1999 (as amended, modified or restated from time to time), 
between the Corporation and the Series B Holders and the Series C Preferred Stock Purchase 
Agreement, dated as of April 14, 2000 (as amended, modified or restated from time to time) 
between the Corporation and the Series C Holders, respectively. The Liquidation Value will be 
$100,000 (or such lesser Funded Portion) per share of Series A, Series B and Series C Preferred 
Stock. Preferred Stock Dividends will accrue on each Preferred Share as stated above whether or 
not such Preferred Stock Dividends have been declared from time to time and whether or not 
there are funds of the Corporation legally available from time to time for the payment of the 
Preferred Stock Dividends. 

--- 

B. In the event that the Corporation declares, makes or pays any dividends or other 
distributions upon the Common Stock (whether payable in cash, securities, rights or other 
property) other than dividends and distributions referred to in Section D.5 .D., the Corporation 
shall also declare and pay to the Preferred Holders at the same time it declares and pays such 
dividends or other distributions to the holders of Common Stock (and with the same record date), 
the dividends or distributions which would have been declared and paid with respect to the 
Common Stock issuable upon conversion of the Preferred Stock had all of the outstanding 
Preferred Stock been converted immediately prior to the record date for such dividend or 
distribution, or if no record date is fixed, the date as of which the record holders of Common 
Stock entitled to such dividends or distributions are determined. 

C. If the funds of the Corporation legally available for payment of Preferred Stock 
Dividends on any date when such dividends are payable are insufficient to pay the total amount 
of Preferred Stock Dividends then accrued with respect to the Series A Preferred Stock, the 
Series B Preferred Stock, the Series C Prefened Stock or the Series D Preferred Stock, or if the 
Corporation is prohibited from paying such Preferred Stock Dividends by applicable law or by 
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any contract or agreement, including, but not limited to, any loan agreement, to which the 
Corporation is a party, the Corporation will use those funds legally available and not so 
prohibited for the payment of any Preferred Stock Dividends so payable, Subject to 
Section DS.F., on such date as additional funds of the Corporation are legally available for the 
payment of such Preferred Stock Dividends, or such prohibition no longer applies, such hnds 
will be used to pay accrued and unpaid Preferred Stock Dividends. 

D. Accrued and unpaid Preferred Stock Dividends on Preferred Shares will not bear 
interest prior to the date such Preferred Stock Dividends are due and payable. After accrued and 
unpaid Preferred Stock Dividends on Preferred Shares become due and payable, such accrued 
and unpaid Preferred Stock Dividends will bear interest at a rate of the lesser of 12% per annum 
or the highest amount permitted by applicable law. Preferred Stock Dividends paid on the 
Preferred Shares in an amount less than the total amount of such Preferred Stock Dividends at 
the time accrued and payable on such shares shall be allocated first to payment of the Series D 
Prefen-ed Stock Dividend and, after the Series D Preferred Stock Dividend has been paid in full, 
pro rata among the Series A Holders, the Series B Holders and the Series C Holders based on the 
amount of Preferred Stock Dividends due to each such holder. 

2. Voting Rights 

A. Except as provided by applicable law or as provided herein, the Common Stock 
and the Preferred Stock shall vote together as one class according to the following: (i) the holder 
of each share of Class A Common Stock, Class B Common Stock, Class C Common Stock, 
Class D Common Stock, Class E Common Stock and Ordinary Common Stock issued and 
outstanding shall be entitled to one vote per share of stock held by such holder; and (ii) the 
holder of each share of Preferred Stock shall be entitled to the number of votes that such 
Preferred Holder would have if such Preferred Holder were to convert such Preferred Holder's 
Preferred Shares into shares of Ordinary Common Stock immediately prior to the record date of 
the applicable vote; provided, however, that, unless and until the "Regulatory Approval" set forth 
in the Fourth Amended and Restated Shareholders' Agreement dated December -, 2001 has 
been satisfied, if any Preferred Holder would otherwise be entitled to fifty percent (50%) or 
greater of the total number of votes entitled to participate in such vote, such Preferred Holder 
shall only be entitled to the number of votes that equal forty-nine and nine tenths percent 
(49.9%) of the total votes eligible to be cast in such vote (after eliminating such excess votes) 
and, for purposes of this proviso only, Telef acific Holdings Limited, TelePacific Investments 
Limited and [new Investcorp entity] shall be treated as one Preferred Holder. Fractional votes 
will not be permitted and, subject to the foregoing sentence, any resulting fractional voting rights 
(after determining the total number of votes such Preferred Holder would be entitled to if such 
Prefexred Holder had converted all of such Preferred Holder's Preferred Shares) will be rounded 
to the nearest whole number (with one-half being rounded upward). 

-- 

B. Without limiting the rights granted to Preferred Holders hereunder, the Preferred 
Holders are entitled to receive notice of all meetings of the stockholders of the Corporation to the 
same extent and in the same manner as the holders of Common Stock. 
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C. 
described in Section D.2.A.) has been satisfied, and thereafter will consist of between five and 
twelve directors. 

The Board will consist of nine members until the "Regulatory Approval" (as 

3. Certain Restrictions and Powers 

A. The Corporation shall not alter the terms of any series of Preferred Stock in a 
manner which adversely affects the rights of the holders of such series of Preferred Stock, at any 
time that any shares of such series of Preferred Stock remain outstanding, without first obtaining 
the approval of the holders of at least 90% of the shares of such series then outstanding; 
provided, however, that for the avoidance of doubt the authorization or issuance of any 
additional securities of the Corporation having priorities or preferences senior to or on a parity 
with any existing series of Preferred Stock shall not constitute an adverse effect on the holders of 
such existing series of Preferred Stock. 

B. So long as Series D Preferred Shares are outstanding, the Corporation may not 
take any of the following actions without first obtaining the consent of the holders of 66 2/3% of 
the Series D Preferred Shares (the "Required Series D Consent"): 

1. issue any new equity securities of the Corporation or cause the issuance of 
any new equity securities of any wholly-owned, direct or indirect, subsidiary of the Corporation 
(each, a "Subsidiary" and collectively the "Subsidiaries"), other than (x) pursuant to employee 
incentive plans approved by the Board (provided, however, that the Corporation may not 
increase the number of shares authorized to be issued pursuant to incentive plans without first 
obtaining the Required Series D Consent), (y) of a Subsidiary in connection with the formation 
of a new Subsidiary or (z) pursuant to a Qualifying IPO (as defined in Section D.S.C.); 

.. 
11. merge, consolidate, or sell all or substantially all of the assets of the 

Corporation or any of its Subsidiaries other than it merger or consolidation of one or more 
Subsidiaries into another Subsidiary or the Corporation in which the Subsidiary or the 
Corporation is the surviving corporation; 

iii. amend the Certificate of Incorporation or By-laws of the Corporation or 
cause the Corporation's wholly-owned Subsidiary, U S .  TelePacific Corp., a California 
corporation, to amend its Articles of Incorporation or B y-laws; 

iv. adopt or approve any material change to the annual operating budget for 
the Corporation and its Subsidiaries taken as a whole; 

v. enter into or have a Subsidiary enter into any business outside of the Core 
Business or otherwise expend any material amount of time, effort, or funds in connection 
therewith. "Core Business'' means providing voice, data, or video services reasonably 
comparable to services provided in the United States by the Corporation's primary competitors 
and excludes paging, cell phone resales, and company-owned pay phones; 

vi. except as provided herein, declare or pay dividends, or make any other 
distributions, on any shares of stock ranking junior (either as to dividends or upon liquidation, 
dissolution or winding up) to the Series D Preferred Stock; 
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vii. 
stock ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up) 
with the Series D Preferred Stock; 

declare or pay dividends, or make any other distributions, on any shares of 

... 
~ 1 1 1 .  except as provided herein, redeem or purchase or otherwise acquire for 

consideration shares of any stock ranking junior (either as to dividends or upon liquidation, 
dissolution or winding up) to the Series D Preferred Stock; provided, however, that the 
Corporation may at any time (a) redeem, purchase or otherwise acquire shares of any such junior 
stock in exchange for shares of any stock of the Corporation ranking junior (either as to 
dividends or upon dissolution, liquidation or winding up) to the Series D Preferred Stock or (b) 
subject to approval by the Board, repurchase from employees, consultants or directors of the 
Corporation shares of Common Stock pursuant to the terms of restricted stock, stock option or 
employment agreements upon termination of their employment, engagement or directorship with 
the Corporation; 

ix. redeem or purchase or otherwise acquire for consideration any shares of 
stock ranking on a parity (either as to dividends or upon liquidation, dissolution or winding up) 
with the Series D Preferred Stock; 

x. hire or terminate any of the following members of senior management of 
the Corporation or of U.S. TelePacific Corp.: Chief Executive Officer, the senior officer 
responsible for operations, Chief Financial Officer, the senior officer responsible for network 
engineering and the senior officer responsible for sales and marketing; 

xi. sell or cause a Subsidiary to sell any asset or group of related assets 
outside the ordinary course of business in excess of $5,00O,OOO in one or a series of transactions; 
or 

xii. acquire or cause a Subsidiary to acquire the assets or capital stock of 
another corporation where the purchase price for such assets or stock, as the case may be, 
exceeds $5,000,000. 

After the "Regulatory Approval" (as described in Section D.2.A.) has been 
satisfied, the Required Series D Consent shall no longer be required for the actions described in 
subsections (iv), (v), (x), (xi) or (xii). 

C. The Corporation shall not permit any Subsidiary to purchase or othenvise acquire 
for consideration any shares of stock of the Corporation unless the Corporation could, under 
Section D.3.B., purchase or otherwise acquire such shares at such time and in such manner. 

D. So long as Preferred Shares are outstanding, the Corporation may not, and shall 
cause each of its Subsidiaries not to, take any of the following actions without first delivering 72 
hours prior written notice to the Preferred Holders: 

1.. incur cumulative indebtedness over $5,000,000; 
*. 
11. enter into any transactions with an Affiliate (as defined below) involving 

amounts in excess of $50,000. "Affiliate" means any entity or individual directly or indirectly 
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controlling or controlled by the Corporation or under direct or indirect c o m o n  control with the 
Corporation (other than wholly-owned subsidiaries of the Corporation); or 

iii. adopt or materially change its annual business plan. 

E. Unless and until the "Regulatory Approval" (as described in Section D.2.A.) has 
been satisfied, pursuant to Section 14 1 (a) of the Delaware General Corporation Law and to the 
fullest extent permitted thereby, the power to authorize the Corporation to take any action 
specified in Section D.3.B. (a "Designated Corporate Action") which would otherwise be vested 
in the Board shall instead, upon a Preferred Affmative Vote Election and provided any Series A 
Preferred Shares or Series C Preferred Shares are then outstanding (and further provided that 
such efection has not been withdrawn), be vested in the Series A Holders and Series C Holders 
acting by written authority of holders owning a sufficient number of Preferred Shares to 
constitute a Special Preferred Vote. As used herein, a "Preferred Affinnative Vote Election" 
means a written notification to the Board signed by holders of Series A Preferred Shares and 
Series C Preferred Shares owning the requisite number of each such series of Preferred Shares to 
constitute a Special Preferred Vote that such holders are invoking the special powers set forth in 
this Section D.3.E. with respect to the Designated Corporate Action specified in such 
notification; and "Special Preferred Vote" means the approval of holders of at least 66 2/3% of 
the outstanding Series A Preferred Shares and the approval of holders of at least 66 213% of the 
Series C Preferred Shares. Notwithstanding the foregoing, the provisions contained in this 
Section D.3.E. shall not permit the holders of the Preferred Shares to alter the rights, preferences 
or privileges of any Preferred Shares (or any series thereof) or to declare or to make any dividend 
or other distribution on any Preferred Shares (or any series thereof) not otherwise expressly 
contemplated in this Amended and Restated Certificate of Incorporation filed on December -, 
2001 in any manner materially adverse to the interest of shares ranking senior, junior or on parity 
to the Preferred Shares. Upon satisfaction of the "Regulatory Approval," this Section D.3.E. 
shall be null and void. 

4. Liquidation, Dissolution or Winding-up 

A. In the event of the liquidation, dissolution or winding-up of the Corporation, 
whether voluntary or involuntary (a "Liquidation"), the Series D Preferred Holders shall be 
entitled to receive, prior and in preference to any distribution of any of the assets or surplus funds 
of the Corporation to the holders of the Series D Junior Securities (as such term is defined in 
Section D.S), an amount equal to the greater of (i) three times (3x) the original issue price per 
share of Series D Preferred Stock, adjusted for any combinations, consolidations, stock splits or 
stock distributions or dividends with respect to such share, for each share of Series D Preferred 
Stock then held by them, plus all accrued but unpaid Series D Preferred Stock Dividends on such 
share (whether or not declared) up to and including the date of Liquidation and (ii) the amount 
the Series D Preferred Holders would receive upon such Liquidation if the Series D Preferred 
Holders had converted the Series D Preferred Shares into shares of Ordinary Common Stock 
immediately prior to such Liquidation (the "Series D Liquidation Preference"); provided, 
however, that consideration paid to holders of outstanding Series D Preferred Shares in a 
Liquidation must be cash consideration unless the holders of 66 2/3% of the outstanding Series D 
Preferred Shares give prior written consent to receive non-cash consideration. Subject to the 
preceding proviso, the fair market value of any assets of the Corporation and the proportion of 
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cash and other assets distributed by the Corporation to the holders of Series D Preferred Shares 
shall be as determined in good faith by the Board. If the assets and funds to be distributed 
among the Series D Preferred Holders shall be insufficient to permit the payment to such holders 
of the full Series D Liquidation Preference, then the entire assets and h n d s  of the Corporation 
legally available for distribution shall be distributed among the Series D Preferred Holders in 
proportion to the Series D Liquidation Preference each such holder is otherwise entitled to 
receive pursuant to this Section D.4.A. At the option of the holders of at least 66 2/3% of the 
then outstanding shares of Series D Preferred Stock, (x) the acquisition of the Corporation by 
means of any transaction or series of transactions (including, without limitation, any 
reorganization, consolidation or merger of the Corporation, but excluding any merger (A) 
effected exclusively for the purpose of changing the domicile of the Corporation or (B) of a 
wholly owned subsidiary of the Corporation into the Corporation) or (y) a sale of 66 2/3% or 
more of the assets of the Corporation shall be deemed to be a Liquidation within the meaning of 
this Section D.4, with the result that the Corporation shall be required to pay, first, the Series D 
Liquidation Preference and, second, the AEC Liquidation Preference and Common Stock 
Liquidation Preference (each as defined below) out of funds legally available therefor. 

B. Upon the occurrence of a Liquidation, and after the Series D Preferred Holders 
shall each have received their full Series D Liquidation Preference, the holders of the Series A, 
Series B and Series C Preferred Stock and the holders of the Class A, Class B, Class C, Class D 
and Class E Common Stock shall be entitled to receive, prior and in preference to any 
distribution of the assets or surplus funds of the Corporation to the holders of any ABC Junior 
Securities (as such term is defined in Section D.8. but, for purposes of this Section D.4.B. only, 
exciuding from such definition the Class A, Class B, Class C, Class D and Class E Common 
Stock), the following amounts: 

(i) for holders of Series A, Series B and Series C Preferred Stock, an amount 
equal to the greater of (x) $100,000 per share, adjusted for any combinations, consolidations, 
stock splits or stock distributions or dividends with respect to such share, plus all accrued but 
unpaid Preferred Stock Dividends on such share (whether or not declared) up to and including 
the date of Liquidation and (y) the amount the Series A, Series B and Series C Preferred Holders 
would receive upon such Liquidation if all holders of Series A, Series I3 and Series C Preferred 
Shares had converted such shares into shares of Ordinary Common Stock immediately prior to 
such Liquidation (the "ABC Liquidation Preference"); 

(ii) for holders of Class A Common Stock, an amount equal to $0.01 per 
share, adjusted for any combinations, consolidations, stock splits or stock distributions or 
dividends with respect to such share; 

(iii) for holders of Class B Common Stock, an amount equal to $1.00 per 
share, adjusted for any combinations, consolidations, stock splits or stock distributions or 
dividends with respect to such share; 

(iv) for holders of Class C Common Stock, an amount equal to $1.455 per 
share, adjusted for any combinations, consolidations, stock splits or stock distributions or 
dividends with respect to such share; 
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(v) for holders of Class D Common Stock, an amount equal to $1.75 per 
share, adjusted for any combinations, consolidations, stock splits or stock distributions or 
dividends with respect to such share; and 

(vi) for holders of Class E Common Stock, an amount equal to $0.32 per share, 
adjusted for any combinations, consolidations, stock splits or stock distributions or dividends 
with respect to such share (the amounts described in clauses (ii), (iii), (iv), (v) and (vi) of this 
Section D.4.B., collectively, the T o m 0 1 1  Stock Liquidation Preference"); 

provided, however, that in the event the holders of Series A, Series B and Series C 
Preferred Stock receive the amount set forth in Section Da4.B.(i)(y), the shares of Series A, 
Series B and Series C Preferred Stock and all shares of Class A, Class B, Class C, Class D and 
Class E Common Stock shall be deemed to have been converted into shares of Ordinary 
Common Stock immediately prior to such Liquidation; provided, further, that consideration paid 
to any such holders in a Liquidation must be cash consideration unless the holders of 66 2/3% of 
the outstanding Series A, Series B and Series C Preferred Shares give prior written consent to 
receive non-cash consideration. Subject to the preceding proviso, the fair market value of any 
assets of the Corporation and the proportion of cash and other assets distributed by the 
Corporation to such holders shall be as determined in good faith by the Board. If the assets and 
funds to be distributed among the holders of the Series A, Series B and Series C Preferred Stock 
and the Class A, Class B, Class C, Class D and Class E Common Stock shall be insufficient to 
permit the payment to such holders of the full aforesaid preferential amounts, then the entire 
assets and funds of the Corporation legally available for distribution to the holders of the Series 
A, Series E3 and Series C Preferred Stock and Class A, Class B, Class C, Class D and Class E 
Common Stock shall be distributed among such holders in proportion to the liquidation 
preference each such holder is otherwise entitled to receive pursuant to this Section D.4.B. 

C. If, upon the completion of the distributions contemplated by Sections D.4.A and 
D.4.B, assets or surplus funds remain in the Corporation, the remaining assets or surplus funds 
legally available for distribution, if any, shall be divided ratably among the holders of the 
Ordinary Common Stock. 

5. Conversion RiEhts 

A. Right to Convert. Each Preferred Share shall be convertible at the option of any 
holder thereof at any time and from time to time from and after the date of issuance of such 
Preferred Share. Upon conversion, each Preferred Share shall be convertible into the number of 
the Corporation's fblly paid and nonassessable shares of Ordinary Common Stock determined as 
follows: (i) with respect to each Series A Preferred Share, Series B Preferred Share and Series C 
Preferred Share, by dividing $100,000 (as adjusted for stock splits, dividends, recapitalizations or 
similar events that occur after the date of original issuance of the Series D Preferred Stock) plus 
all accrued and unpaid Preferred Stock Dividends (whether or not declared) by the Conversion 
Price applicable to such share, determined as herein provided, in effect on the date that the 
certificate is surrendered for conversion; and (ii) with respect to each Series D Preferred Share, 
by dividing $1,000 (as adjusted for stock splits, dividends, recapitalizations or similar events that 
occur after the date of original issuance of the Series D Preferred Stock) plus all accrued and 
unpaid Series D Preferred Stock Dividends (whether or not declared) by the Conversion Price 
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applicable to such share, determined as herein provided, in effect on the date that the certificate 
is surrendered for conversion. If less than all of the Preferred Shares held by a Preferred Holder 
are to be converted, the Preferred Holder shall specify at the time of surrender of his or her 
Preferred Shares for conversion the exact number to be converted. Each share of Class A 
Common Stock, Class B Common Stock, Class C Common Stock, Class D Common Stock and 
Class E Common Stock shall be convertible at the option of any holder thereof at any time and 
from time to time from and after the date of issuance of such share into one fully paid and 
nonassessable share of the Ordinary Common Stock. If less than all of the shares of Class A 
Common Stock, Class B Common Stock, Class C Common Stock, Class D Common Stock and 
Class E Common Stock held by a holder are to be converted, the holder shall specify at the time 
of surrender of his or her shares for conversion the exact number to be converted. 

B. Conversion Price. The "Conversion Price" for each Preferred Share shall be 
$0.32, subject to adjustments as provided herein. The Corporation must provide each Preferred 
Holder with a detailed computation of each adjustment to the Conversion Price made pursuant to 
Sections D.5.D. and D.5.E.. 

C. Automatic Conversion. Each Preferred Share shalI automatically be converted 
into shares of Ordinary Common Stock at its then effective Conversion Price, and each share of 
Class A Common Stock, Class B Common Stock, Class C Common Stock, Class D Common 
Stock and Class E Common Stock shall automatically be converted into one share of Ordinary 
Common Stock (in each case as adjusted for stock splits, dividends, recapitalizations or similar 
events that occur after the date of original issuance of the Series D Preferred Stock), immediately 
upon the closing of a firmly underwritten initial public offering pursuant to an effective 
registration statement under the Securities Act of 1933, as amended, the aggregate gross 
proceeds to the Corporation of which equal or exceed $100 million and the per share price to the 
public of which is at least $2.00 (prior to deduction of underwriting commissions and offering 
expenses and as adjusted for stuck splits, dividends, recapitalizations or similar events that occur 
after the date of original issuance of the Series D Preferred Stock) (a "Qualifying IPO"). Each 
share of a series of Preferred Stock shall automatically be converted into shares of Ordinary 
Common Stock at its then effective Conversion Price in the event that the holders of at least a 
majority of the outstanding shares of such series of Preferred Stock vote in favor of such 
conversion. Upon a vote of the holders of a majority of the outstanding shares of Series C 
Prefened Stock to convert the shares of Series C Preferred Stock into shares of Ordinary 
Common Stock or in the event of any deemed conversion of Series C Preferred Stock, .each share 
of Class A Common Stock, Class B Common Stock, Class C Common Stock, Class D Common 
Stock and Class E Common Stock shall automatically be converted into one share of Ordinary 
Common Stock (as adjusted for stock splits, dividends, recapitalizations or similar events that 
occur after the date of original issuance of the Series D Preferred Stock). At the time of any such 
conversion, any accrued and unpaid Preferred Stock Dividends may be paid in shares of 
Ordinary Common Stock (the number of such shares to be determined as provided in the second 
to last sentence of Section D.5.F.). 

. . 
-- 

D. Adjustments to Conversion Price on Stock Dividend, Stock Split, etc. The 
number of shares of Ordinary Common Stock into which each Preferred Share and each share of 
Class A, Class B, Class C, CIass D and Class E Common Stock may be converted shall be 
subject to adjustment in the event the Corporation shall at any time (i) establish a record date for 
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the purpose of declaring any dividend on the Common Stock payable in shares of Common 
Stock, (ii) effect a subdivision or combination or consolidation of the outstanding shares of 
Common Stock into a greater or lesser number of shares of Common Stock, or (iii) increase or 
decrease the number of shares of Common Stock by reclassification. In such event, the number 
of shares of Ordinary Common Stock to be received upon conversion shall be adjusted so that (x) 
each Preferred Holder shall thereafter be entitled to receive for each Preferred Share held by such 
Preferred Holder the number of shares of Ordinary Common Stock which such Preferred Holder 
would have owned andor been entitled to receive upon the occurrence of an event or record date 
described above had the Preferred Share been converted immediately prior to the happening of 
the event or record date and (y) each holder of Class A, Class B, Class C, Class D and Class E 
Common Stock shall thereafter be entitled to receive for each share of Class A, Class B, Class C, 
Class D and Class E Common Stock held by such holder the number of shares of Ordinary 
Common Stock which such holder would have owned andor been entitled to receive upon the 
occurrence of an event or record date described above had the share of Class A, Class B, Ciass 
C, Class D and Class E Common Stock been converted immediately prior to the happening of 
the event or record date. The Conversion Price of the Series D Preferred Shares will be adjusted 
by dividing the original issue price of such shares by such adjusted number of shares of Ordinary 
Common Stock. The Conversion Price of the Series A, Series B and Series C Preferred Shares 
will be adjusted by dividing the Liquidation Value by such adjusted number of shares of 
Ordinary Common Stock. Any such adjustments shall become effective immediately after the 
record date of such dividend or the effective date of such reclassification, subdivision, 
combination, or consolidation. 

E. Adiustments to Conversion Price for Certain Diluting; Issuances. 

1. Definitions . 

a. "Additional Shares of Common Stock" shall mean all shares of 
Common Stock or comrnon stock equivalents issued (or, pursuant to Section D.S.E.iii., deemed 
to be issued) by the Corporation after the Original Issue Date, other than: 

(1) shares of Ordinary Common Stock issued or issuable upon 
conversion of shares of Preferred Stock or upon conversion of shares of Class A, Class B, Class 
C, Class D or Class E Common Stock; 

(2) shares of Common Stock issued or issuable as a dividend or 
distribution on Prefemed Stock or Common Stock; 

(3) shares of Common Stock issued or issuable upon exercise 
or conversion of Options or Convertible Securities outstanding on the Original Issue Date or 
shares issuable pursuant to Options or Convertible Securities granted pursuant to employee 
benefit plans approved by the Board after the date hereof; or 

(4) shares of Common Stock issued or issuable for which 
adjustment of the Conversion Price is made pursuant to Section D.5.D. 
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b. "Convertible Securities" shall mean any evidences of 
indebtedness, shares (other than Common Stock and Preferred Stock) or other securities 
convertible into or exchangeable for Common Stock. 

C. "Options" shall mean rights, options, or warrants to subscribe for, 
purchase or otherwise acquire Common Stock, Preferred Stock, or Convertible Securities or the 
right to acquire options or warrants for any of the foregoing. 

d. "Original Issue Date" shall mean the date on which the 
Corporation first issued a share of Series D Preferred Stock. 

,. 
11. Adjustment only if Consideration is Less than Conversion Price. Any 

provision herein to the contrary notwithstanding, no adjustment in the Conversion Price of a 
series of Preferred Stock shall be made in respect of the issuance of Additional Shares of 
Common Stock unless the consideration per share (determined pursuant to Section D.5 .E.v. 
hereof) for an Additional Share of Common Stock issued or deemed to be issued by the 
Corporation is less than the Conversion Price for such series of Preferred Stock in effect on the 
date of, and immediately prior to, such issuance. 

... 
111. Deemed Issuance of Additional Shares of Common Stock. If the 

Corporation at any time or from time to time after the Original Issue Date issues any Options or 
Convertible Securities or fixes a record date for the determination of holders of any class of 
securities then entitled to receive any such Options or Convertible Securities, then the maximum 
number of shares (as set forth in the instrument relating thereto without regard to any provisions 
contained therein designed to protect against dilution) of Common Stock issuable upon the 
exercise of such Options or, in the case of Convertible Securities and Options for Convertible 
Securities, the conversion or exchange of such Convertible Securities, shall be deemed to be 
Additional Shares of Common Stock issued as of the time of such issuance or, in case such a 
record date shall have been fixed, as of the close of business on such record date, provided that in 
any such case in which Additional Shares of Common Stock are deemed to be issued: 

--. 

a. no further adjustments in the Conversion Price of any series of 
Preferred Stock shall be made upon the subsequent issuance of such Convertible Securities or 
shares of Common Stock upon the exercise of such Options or conversion or exchange of such 
Convertible Securities; 

b. if such Options or Convertible Securities by their terms provide, 
with the passage of time or otherwise, for any increase or decrease in the consideration payable 
to the Corporation, or decrease or increase in the number of shares of Common Stock issuable, 
upon the exercise, conversion or exchange thereof, the Conversion Price of a series of Prefened 
Stock computed upon the original issuance thereof (or upon the occurrence of a record date with 
respect thereto), and any subsequent adjustments based thereon, shall, upon any such increase or 
decrease becoming effective, be recomputed to reflect such increase or decrease insofar as it 
affects such Option or the rights of conversion or exchange under such Convertible Securities 
(provided, however, that no such adjustment of such Conversion Price shall affect Ordinary 
Common Stock previously issued upon conversion of the Preferred Stock); 
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c. upon the expiration of any such Options or any rights of 
conversion or exchange under such Convertible Securities that have not been exercised, the 
Conversion Price of a series of Preferred Stock computed upon the original issuance thereof (or 
upon the occunence of a record date with respect thereto), and any subsequent adjustments based 
thereon, shall, upon such expiration, be recomputed as if: 

(1) in the case of Convertible Securities or Options for 
Common Stock, the only Additional Shares of Common Stock issued were the shares of 
Common Stock, if any, actually issued upon the exercise of such Options or the conversion or 
exchange of such convertible Securities and the consideration received therefor was the 
consideration that the Corporation actually received for the issuance of all such Options, whether 
or not exercised, plus the consideration that the Corporation actually received upon such 
exercise, or for the issuance of all such Convertible Securities which were actually converted or 
exchanged; and 

(2) in the case of Options for Convertible Securities, only the 
Convertible Securities actually issued upon the exercise thereof were issued at the time of 
issuance of such Options, and the consideration that the Corporation received for the Additional 
Shares of Common Stock deemed to have been then issued was the consideration that the 
Corporation actually received for the issuance of all such Options, whether or not exercised, plus 
the consideration that the Corporation is deemed to have received (as determined under 
Section D.5.E.v.) upon the issuance of the Convertible Securities or with respect to which such ~ 

Options were actually received; and 

(3) in the case of any Options which expire by their terms not 
more than 30 days after the date of issuance thereof, no adjustment of the Conversion Price of a 
series of Preferred Stock shall be made until the expiration or exercise of all such Options. 

iv. Adjustments to Conversion Price. If the Corporation, at any time after the 
Original Issue Date, issues Additional Shares of Common Stock (including Additional Shares of 
Common Stock deemed to be issued pursuant to Section D.5.E.iii.) without consideration or for a 
consideration per share less than the Conversion Price of a series of Preferred Stock in effect on 
the date of and immediately prior to such issue, then and in such event, the Conversion Price for 
such series of Preferred Stock will be reduced, concurrently with such issue, to the price per 
share of the Additional Shares of Common Stock. 

v. Determination of Consideration. For the purposes of Section D.5.E., the 
consideration that the Corporation receives for the issuance of any Additional Shares of 
Common Stock shall be computed as follows: 

a. Cash and Property. Except as modified by Section D.5.E.v.b. with 
respect to Options and Convertible Securities, such consideration will: 

(1) insofar as it consists of cash, be computed at the aggregate 
amount of cash that the Corporation received, excluding amounts paid or payable for accrued 
interest or accrued dividends; 
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(2) insofar as it consists of publicly traded securities, be 
computed based upon the average closing price of such securities for the twenty consecutive 
trading days preceding the day on which the Corporation receives such consideration; 

(3) insofar as it consists of property other than cash or publicly 
traded securities, be computed at the fair market value thereof at the time of such issuance, as 
determined in good faith by the Board; and 

(4) in the event that Additional Shares of Common Stock are 
issued together with other shares or securities or other assets of the Corporation for consideration 
that covers both, be the proportion of such consideration so received, computed as provided in 
the preceding clauses, as determined in good faith by the Board. 

b. Options and Convertible Securities. The consideration per share 
( 'CPS') that the Corporation receives for Additional Shares of Common Stock deemed to have 
been issued pursuant to Section D.S.E.iii., relating to Options and Convertible Securities shall be 
determined by the following equation: 

CPS = TCR + MAC 
MNS 

where: 

"TCR" = the total amount, if any, that the Corporation receives or received as 
consideration for the issuance of such Options or Convertible Securities; 

"MAC" = the minimum aggregate amount of additional consideration (as set forth 
in the instruments relating thereto, without regard to any provision contained therein designed to 
protect against dilution) payable to the Corporation upon the exercise of such Options or the 
conversion or exchange of such Convertible Securities, or in the case of Options for Convertible 
Securities, the exercise of such Options for Convertible Securities and the conversion or 
exchange of such Convertible Securities; and 

"MNS" = the maximum number of shares of Common Stock (as set forth in the 
instruments relating thereto, without regard to any provision contained therein designed to 
protect against the dilution) issuable upon the exercise of such Options or conversion or 
exchange of such Convertible Securities. 

F. Conversion Method. Except in the case of an automatic conversion specified in 
Section D.4.B. or D.S.C., before a Preferred Holder or a holder of Class A, Class B, Class C, 
Class D or Class E Common Stock is entitled to convert the same into shares of Ordinary 
Common Stock, such holder shall surrender the certificate or certificates therefor, duly endorsed 
in blank, at the office of the transfer agent for the Corporation's Common Stock and shall give 
written notice by mail, postage prepaid, to the Corporation at its executive corporate office, of 
the election to convert the same. The certificate or certificates for shares of Ordinary Common 
Stock shall be issued only in the name of the person surrendering the certificate or certificates of 
Preferred Stock or Class A, Class B, Class C, Class D or Class E Common Stock or, in the case 
of an automatic conversion under Section D.4.B. or D.S.C., the record holder thereof. The 
Corporation shall, as soon as practicable thereafter, issue and deliver at such office to such 
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holder, or to the nominee or nominees of such holder, (i) a certificate or certificates for the 
number of shares of Ordinary Common Stock to which such holder shall be entitled as aforesaid 
and (ii) a new certificate for any remaining Preferred Shares or shares of Class A, Class B, Class 
C, Class D or Class E Common Stock evidenced by a surrendered certificate but not converted. 
Such conversion shall be deemed to have been made immediately prior to the close of business 
on the date of such surrender of the shares to be converted, and such holder shall be treated for 
all purposes as the record holder of such shares of Ordinary Common Stock as of such date. 

In the event of a conversion of Preferred Shares, if there are Preferred Stock Dividends 
accrued on such converted Preferred Shares but not paid up to the date of conversion, the 
Corporation shall pay such Prefemed Holder such Preferred Stock Dividends in cash on the date 
of the conversion, subject to (i) the Corporation’s right to pay such Preferred Stock Dividends in 
shares of Ordinary Common Stock as set forth in Section D.5.C. (and the limitations thereon as 
to the payment of dividends set forth in Section D. 1 .E).) and (ii) any restrictions applicable under 
state law in the state of the Corporation’s incorporation and to the provisions of any contract or 
agreement, including, but not limited to any loan agreement, to which the Corporation is a party; 
provided, however, that if the Corporation shall be unable to pay any such Preferred Stock 
Dividends as a result of such restrictions, the Preferred Holder, upon written notice to the 
Corporation given within thirty (30) days following the date of conversion, shall be entitled to 
convert all, but not less than all, of such accrued but unpaid Preferred Stock Dividends into such 
whole number of additional shares of Ordinary Common Stock determined by dividing (x) the 
amount of such accrued but unpaid Preferred Stock Dividends by (y) the Conversion Price then 
in effect for such series of Preferred Stock. Notwithstanding the foregoing, in the case of a 
Qualifying IPO, to the extent legally permitted, the Corporation, at its option, may pay such 
Preferred Stock Dividends out of the proceeds of such Qualifying IPO in lieu of conversion into 
additional shares of Ordinary Common Stock. 

G. Fractional Shares of Common Stock. No fractional shares of Ordinary Common 
Stock or scrip shall be issued upon conversion of Preferred Stock or Class A, Class B, Class C, 
Class D or Class E Common Stock. Instead of any fractional shares o f  Ordinary Common Stock 
which othenvise would be issuable upon any such conversion, the Corporation shall pay a cash 
adjustment in respect of such fractional interest based upon the fair market value (if Ordinary 
Common Stock is publicly traded on a national exchange, based on the closing price for a share 
of Ordinary Common Stock on such exchange on the date of conversion and if not publicly 
traded, as determined in good faith by the Board) of a share of Ordinary Common Stock. 

H. Taxes. All shares of Ordinary Common Stock issued upon conversion of 
Preferred Stock or Class A, Class B, Class C ,  Class D or Class E Common Stock will be validly 
issued, fully paid and nonassessable. The Corporation shall pay any and all documentary stamp 
or similar issuance or transfer taxes that may be payable in respect of any issuance or delivery of 
shares of Ordinary Common Stock on conversion of Preferred Stock or Class A, Class B, Class 
C, Class D or Class E Common Stock pursuant hereto. 

I. Surrendered Stock. All certificates representing Preferred Stock surrendered for 
conversion or redemption shall be appropriately retired and canceled on the books of the 
Corporation, and the Preferred Stock so converted or redeemed represented by such certificates 
shall be restored to the status of authorized but unissued Preferred Stock. All certificates 
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representing shares of Class A, Class B, Class Cy Class D or Class E Common Stock surrendered 
for conversion shall be appropriately retired and canceled on the books of the Corporation, and 
the shares so converted represented by such certificates shall be restored to the status of 
authorized but unissued shares of Class A, Class By Class C, Class D or Class E Common Stock. 

J. Available Common Stock. The Corporation shall at all times reserve and keep 
available out of its authorized but unissued shares of Ordinary Common Stock, solely for the 
purpose of effecting the conversion of Preferred Stock and Class A, Class B, Class Cy Class D 
and Class E Common Stock, such number of shares of Ordinary Common Stock as shall from 
time to time be sufficient to effect a conversion of all outstanding Preferred Stock and Class A, 
Class B, Class C, Class D and Class E Common Stock under Section D.4.B. and D.5.A., and if at 
any time the number of authorized but unissued shares of Ordinary Common Stock shall not be 
sufficient to effect the conversion of all then outstanding Preferred Stock and Class A, Class B, 
Class C, Class D and Class E Common Stock, the Corporation shall promptly take such 
corporate action as may, in the opinion of its counsel and subject to any necessary approval of its 
stockholders, be necessary to increase its authorized but unissued shares of Ordinary Common 
Stock to such number of shares as shall be sufficient for such purpose. 

6.  Mandatorv Redemption 

On or before March 15,2005, the Corporation shall provide notice (in accordance with 
Section D.6.A.) to the Preferred Holders that they have the right to cause a mandatory 
redemption of all of the outstanding Preferred Shares according to the schedule below if they - 

deliver written notice of at least a majority of the Preferred Shares to the Corporation approving 
such mandatory redemption on or before April 15,2005. If the Corporation receives such notice, 
the Corporation must redeem, out of funds of the Corporation legally available therefor, one third 
of the then outstanding Preferred Shares held by each Preferred Holder (rounded down to the 
nearest whole share) within thirty days of April 30,2005, one half of the then outstanding 
Preferred Shares held by each Preferred Holder (rounded up to the nearest whole share) within 
thirty days of April 30,2006 and all of the remaining outstanding Preferred Shares held by each 
Preferred Holder within thirty days of April 30,2007 (such dates are collectively referred to as 
the “Redemption Dates” and each such date, a “Redemption Date”) for a cash amount equal to 
the liquidation preference of such share. 

A. Notice of Redemption. Notice of redemption of Preferred Shares shall be mailed 
by first class mail, postage prepaid, addressed to the Preferred Holders at each Preferred Holder’s 
address as it appears on the books of the Corporation and shall set forth the place at which such 
Preferred Holder may obtain payment and surrender such Preferred Holder’s certificates 
representing the Preferred Shares redeemed. Such mailing must be given at least 30 days prior to 
each Redemption Date. Any notice which is mailed in the manner herein provided for shall be 
conclusively presumed to have been duly given, whether or not the Preferred Holders receive 
such notice. 

- 

B. Rights upon Redemption. I f  notice of redemption is duly given, and if, on or 
before each Redemption Date, all finds necessary for such redemption are set aside by the 
Corporation, separate and apart from its other funds, in trust for the benefit of the Preferred 
Holders, so as to be and continue to be avaiIable therefor, then, notwithstanding that any 
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certificate for shares so called for redemption are not surrendered for cancellation, all shares so 
called for redemption will no longer be deemed outstanding on and after each such Redemption 
Date, and all rights with respect to such shares shall forthwith on each such Redemption Date 
cease and terminate, except only the right of the Preferred Holders to receive the amount payable 
on redemption thereof, without interest. If there are insufficient legally available funds to 
redeem all the Preferred Shares, payment will be applied first to redeem all of the outstanding 
Series D Preferred Shares and then allocated pro rata among the Series A, Series B and Series C 
Preferred Holders based on the amount such Preferred Holder has a right to receive. Any funds 
so set aside by the Corporation and unclaimed by the second anniversary of each Redemption 
Date shall revert to the general funds of the Corporation. 

C. Status of Redeemed Preferred Stock. Shares of Preferred Stock acquired by the 
Corporation by reason of redemption, purchase, conversion or otherwise shall be restored to the 
status of authorized but unissued Preferred Stock. 

7. Consolidation, Merger, etc. 

If the Corporation enters into any consolidation, merger, combination or other transaction 
in which the shares of Common Stock are exchanged for or changed into other stock or 
securities, cash andor any other property and the holders of the Series D Preferred Stock have 
not elected to treat such consolidation, merger, combination or other transaction as a Liquidation 
pursuant to Section D.4.A., then in any such case the Preferred Stock, or the stock issued in 
substitution for the Preferred Stock pursuant to the following sentence, will be convertible into 
the same kind and amounts of stock, securities, cash and/or any other property (payable in kind), 
as the case may be, which were issuable or distributable upon such event to holders of the 
number of shares of Common Stock into which the Preferred Stock could have been converted 
immediately prior to such event. Other than as set forth in the preceding sentence, the Preferred 
Stock will continue to be outstanding on the same terms and conditions as set forth herein, 
except that if the Corporation does not exist after such event, the successor corporation will issue 
to the Preferred Holders securities with the same rights, preferences and privileges as the 
Preferred Stock with the same amount of accrued and unpaid dividends owing to each Preferred 
Holder on such securities as is owed to such Preferred Holder on such Preferred Holder’s 
Preferred Shares. 

. 

8. Rank 

The Series D Preferred Stock shall rank senior in all respects, including, without 
limitation, as to dividends or upon liquidation, dissolution or winding up, to (i) the Series A 
Preferred Stock, the Series B Preferred Stock and the Series C Preferred Stock, (ii) all classes of 
Common Stock of the Corporation and (iii) any other equity securities of the Corporation that by 
their terms are not made senior to or on a parity with the Preferred Stock (the securities described 
in the foregoing clauses (i), (ii) and (iii), collectively, the “Series D Junior Securities”). The 
Series A Preferred Stock, the Series B Preferred Stock and the Series C Preferred Stock shall 
rank pan passu in all respects including, without limitation, as to dividends or upon liquidation, 
dissolution or winding up. Except with respect to the Common Stock Liquidation Preference 
described in Section D.4.B., the Series A Preferred Stock, the Series B Preferred Stock and the 
Series C Preferred Stock shall rank (i) senior to all classes of Common Stock of the Corporation 
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and (ii) senior to any other equity securities of the Corporation that by their terms are not made 
senior to or on a parity with the Series A Preferred Stock, the Series B Preferred Stock and the 
Series C Preferred Stock (the securities described in the foregoing clauses (i) and (ii), 
collectively, the “ABC Junior Securities”), 

FIFTH: The Corporation is to have perpetual existence. 

SIXTH: In furtherance and not in limitation of the powers conferred by 
statute, the board of directors shall have the power without the vote or assent of the stockholders 
to adopt, amend or repeal the by-laws of the Corporation. 

SEVENTH: The personal liability of the directors of the Corporation and the 
personal liability of the Preferred Holders acting (or failing to take action) pursuant to Section 
D.3.E. are hereby eliminated to the fullest extent permitted by paragraph (7) of subsection (b) of 
Section 102 of the General Corporation Law of the State of Delaware, as the same may be 
amended and supplemented. 

EIGHTH: The Corporation shall, to the fullest extent permitted by Section 145 
of the General Corporation Law of the State of Delaware, as the same may be amended and 
supplemented, indemnify any and all persons whom it shall have power to indemnify under said 
section from and against any and all of the expenses, liabilities or other matters referred to in or 
covered by said section, and the indemnification provided for herein shall not be deemed 
exclusive of any other rights to which those indemnified may be entitled under any By-Law, 
agreement, vote of stockholders or disinterested directors or otherwise, both as to action in his 
official capacity and as to action in another capacity while holding such office, and shall 
continue as to a person who has ceased to be a director, officer, employee or agent and shall 
inure to the benefit of the heirs, executors and administrators of such person. 

NINTH: From time to time any of the provisions of this certificate of 
incorporation may be amended, altered or repealed, and other provisions authorized by the laws 
of the State of Delaware at the time in force may be added or inserted in the manner and at the 
time prescribed by said laws and as required by the terms of the Corporation’s Certificate of 
Incorporation as then in effect, and all rights at any time conferred upon the stockholders of the 
Corporation by this certificate of incorporation are granted subject to the provisions of this 
Article NINTH.” 

The foregoing Amended and Restated Certificate of Incorporation has been approved by 
the Board of Directors of the Corporation. 

The foregoing Amended and Restated Certificate of Incorporation has been approved by 
the outstanding shares of the Corporation in accordance with Sections 242 and 245 of the 
Delaware General Corporation Law. 
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Dated: December -, 200 1 

U.S. TELEPACIFIC HOLDINGS COW. 

By: 
Name: Richard L. Kimsey 
Title: Chief Executive Officer and President 

80 199523-7 DOC 
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This Series D Prefei-rsd Stock Purchase Agreement (this “Agreement”) is made 
and srlteisd irito as of Dccerriber . 2001 by and among U S .  TcIefxif ic  NoTdings Carp., a 
Delaware corporation (the “Co..nipany”j, arid the persons and entities (each. an “Investor” and 
co:leclively, th: “’ lnves t~rs” )  listsd on the Schedule of Investors att -1 ;lied hereto as Eshibii ,A- 

jthz “Sc?iedule d’ iai .?&WS”). 

- 

E. The Company &sires to sell? and I& hvcstors desire to p r c h a s z .  shar;.,- L3 

of t h s  Ccmpany‘s authorized but unissued shares of S: -Ies D Preferred Stock for CIne Thousand 
Ddlars ( S  1~100) per share, pursuant to the terns arid subject to the conditions ofthis , k p e m e n t .  

ARTICLE I 
DE FIN IT 1 sc3 Pis 

In this ilgreement, the following dehi t ions  apply: 

”Accountants” is defined in Section ’7.4. 

“Affiliate’’ means any person directly or indirectly controlling or controlled by or 
under direct or indirect common control with another person. 

“Agreement” is defined in the introduction to this Agreement. 

“Amended and Rcstated Registration ;Rights Xg reement” is defined in 
Section 5.12 

“Amendr?d and Restated Shareholders’ Agreement” is defined in Section 5.1 1. 

“Ancillary Agreements” is defined in Section 3.1. 
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‘?&itrator” is defined in Section 10.12(b). 

“C!osing” means the cunsurrmation of the sale cf the shares of Series I) Pret‘crr-ed 
Stock sold by the Company under this Agrement, 

“Closing Date” is def~ned in Section 2.2. 

“Code” is defined in Section 3.16. 

“GE Eq~z’.  ” nitfans GE Capital Equity InJies:ments? h c . ,  a Eelaware 
corporatmn. and its designees. 

”lnvesicorp” is defined in S e ~ t i o ~  -!,I.l(b). 

“Inv - ;fcorp Parties” means TslsPacific Holdings Limited, a Cayman Islands 
covoration, and TelePacific Investmenis Limited, a Cayman Islands corporation, and 
TslePacific Equity Limited, a Cayman Islands corporation. 

- 

“Xnves+or” is defined in the introduction to this Agreement. 

“Losses” is defined in Section 9.1. 

“Material Contracts” means the contracts set forth on Section 3.13(b) of the 
Schedule of Exceptions. 

“Preferred Stock” means the Series A Preferred Stock, the Series 3 Preferred 
Stock, the Series C Preferred Stock and the Series D Preferred Stock, collectively. 



“Registration Rig!: 5 A4greement” means the Aniendcd and Restateil 
Registratiori Rights Agrecnient, datzd as of November 9,  1999, between the Cor;rpany. t k  
!iulders of the Series A4 Prcfcn-ed Stock, the holders of the Series B Preferred Stock and the 
holders of the Tennenbaum Warrants. 

“Restated Certific2ate” is defined in §ection 3 . 2 ,  

“ScrLes 
the company. 

“Series D 

”Series D 

Preferred Stock‘ ’  means the Series A Conxrt ible  Preferrxl Stock cf 

“Sharehsfderz’ Agreement” means the Third lanirznded arid Kzstated 
Sbarcholders’ Agrecnnent, dated as of December 2?> 2060, by arid among the Company and the 
persons or entities party thereto as “Shareholders.” 

“Significmt Series D Bnveskor” is defined in Section 7.4. 

“Temcnbasarai Warrants” means the warrants to purchase an aggregate of 
1,800,000 shares .-.f thc Company’s Comnion Stock. 

2.1 Purchase anc!_Sale of Series D Preferred Stock. Upon the terrns and 
conditions contained herein, each Investor will purchase from the Company at the Closing, and 
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the Company will sell and issue to each Inwstor at the Clcsing, the number of shares of Series D 
PreTerred Stock set forth opposite such Investor’s name on Exhibit A attached hereto at a 
prchase  price of One Thousand Dollars (Sl.000) per share. The Series D Preferred Stock and 
the Common Stock to be issued upon conversion thereof shall have the rights, prefei-exes, 
privile~es and restrictions set forth in the Amex’-.d and Restated Certificate of Inccrporation of 
the Compeny in the folm attached hereto as Exhibit ’3 (the “Restated Certificate”). 

The Company hereby r s p x c n t s  and warrants to each Investor that as o f  the d r e  
of this ;ILigrcs.r:, ::it, esce;:t 2s set fonh Gn the Schsdule of Exceptions delivered herewrh (;he 

e~cep t ions  shall be deerned to bc reprssentations and warranties as if made hercunder: 
..- s c h e y-i 31 e o f X :5: c e p t iu AI s ”1, sp e 2 i fi c a1 1 y id en t i @in g the re 1 want subparagraph( s her eo f, 1%. hi ch 

3.1 Orennizat iy iGood Stanc:ing; Qaaalific:.tt. The Con-: any is a 
co-r-porztion duly organized, validly existing, and in good standing under the laws of the State of 
Delawars. The Company has all requisite corporate power and acrhority to own and operate its 
progenies and assets and to carry 01: its business as now conducted and as presently proposed to 
be cone icted, t o  execuie and deliver this Agreement, the Anended and Rcstated Sf:. -cholders’ 
L4greement, the BLmended and Restatsd Registration Rights Agreement and any other agreement, 
instmment or other document to which the Company is a party the execution and deIivery of 
which is cmtemplated here by (collectively, with the Amended and Restated Shaxholders 
Agreement and the Amended and Restated Registration Rights Agreement, the “Aracilfar,;~ 
Agreements”), to issue and sell the Series D Preferred Stock and the Common Stock issuable 
upon conversion thereof, and to carry out the provisions of this Agreement, each Ancillary 
Agreement and the Restated Certificate. The Company is duly qualified and is authorized to 
transact business and is in good s tading as a foreign corporation in each jurisdiction in which 
the failure so to qualify would have a material adverse effect on its business, properties, 
prospects, or financial condition. 

N SD-DOCS‘i6749 6[W2000] 

-4- 



3.2 C a pi t 2 k a t i  o II. 

(a) As of the date of this Agrement  2nd prior to the filing of the Restxed 
Certificate, the authorized capital c f  the Conipany consists of (i)  1,750 shares of 
Prefzrred Stock. of which, (A) 150 shares haire been designzted Series A Przferred Stock, 
all of which are issued and outstanding, (E$) 100 shares have been designated Sc- x s  B 
Prefxred Stock, all of which are issued and outstanding and (C )  1 :500 shares have been 
designated Series C Prcfcrrzd Stock, 1,440 of itrhich are issued and outstanding and (ii) 
i 00.000.1!130 shxes  of Common Stock, of which 21,355,135 are issued and oLitstarLdirig 
(the “Exk,-%g Coli:inon’’). S u c h  shares of Exisiifig Common are owned by the 
stockholders: 2nd in the numbers. set forth in Exhibit C .  L A J l  outstanding shares of 
Existir,? Csmriiori hzve been duly arr+Lhorizecl x d  vdidly iss:ltd: are h H y  paid and non- 
assessable. and were i s x e d  in x c ~ r c h n c ~ :  xjili 1;7r: -xSi:,ira:ion an3 cp”ii‘ication 
crovisions of chz Sccwiics  A c t  and z r q ~  rei . .-an: s;;!~e securiiios laws or pursuant to i.aIiii 
e s snip t 1 o n s the re fr 0 I n . 

(b) tmmediaceiy prior to the Closing under rhe terms of thz Rcstated 
Cenificate, the authorizxl capital of the Conipany wiif consist clf (i) 3 1,690 shares of 
Preferred Stcck, df which (A) i 50 shares will b: dzsigilated Series i4 Preferred Stock, all 
of which will  be issued 2nd outsrmdinz, (8,) 136 shares will be dzsignatd Series 3 
Preferred Stock, all of u.hich will  be issued and outstanding, ( C )  1,440 shares will be 
designated Serw C Prefm-cd Stock. 2.11 of 13a/hich will be issued and outs::ir--%g and 
p j  40,OOQ shares will bc designaied Serics D Prcftm-cd Stock, none of which w i l l  bc 
isslcbed and ~utstandirig and 311 of ivh id i  nil1 be available to be sold pursuant hereto and 
(ii) 850,000,000 shares of Corruncn Srock, of which (A j  l‘i,GOO,OOO will be < dsignated 
Class -4 Ccimmon Stock, nene of which will be issued and outstanding and all of which 
n4l be amilable for issuance to the holders of Existing Cclmnion who elect 10 partkipat? 
in thc Exchange Offer and exchange the sliares of Exisrin. Common acquired by such 
holder,. from the Comp~iny at a price of $0.0005 per share, (-;>I 200,000 will be designated 
C!ass E3 Common Stock, none of which will be issued and cvltstand’. i i  and all of which 
will be available for issuance to the holders of Existing Conrzon who elect to participate 
in the Exchange Offer and exchange the shares of Existing Common acquired by such 
holdeis from the Company at a price of $1.00 per share, (C) 3,199,860 will be designated 
Class C C o m o ~ i  Stock, none of which will be issued and outstanding and all of which 
will be available for issuance to the holders of Existing Convnori who elect to participate 
in the Exchange Offer and exchange the shares of Existing Common acquired by such 
holders from the Company at a price of $1.455 per share, (D) 1,945,383 will be 
designated Class D Common Stock, none of which will be issued and ou!:.tanding and all 
of which will be available for issuance to the holders of Existing Common who elect to 
participate in the Exchange Offer and exchangc the shares of Existing Common acquired 
by such holders from the Company at a price of S 1.75 per share, and (E) 828,654,756 will 
be designated Ordinary Common Stock, 21,355,135 of which will be issued and 
outstanding. 

I 

(c) The rights, privileges and preferences of the Series A Prefmed Ytock, 
Ssries B Preferred Stccl.;, Series C Preferred Stock and Series D Preferred Stock will be 
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as stated in Article Fourth of the Restated Certificate. All outstanding shares of Series A 
Preferred Stock, Series B Preferred Stock and Series C Preferred Stock have Seen duly 
authorized and vslidly issued, and are fiiily F::id and non-assessable. All  outstanding 
shares of Series A Preferred Stock, Series B Preferred Stock and Series C Preferred Stock 
were issued in accordance with the registration and qualification provisions of the 
Securities ,Act and m y  relevant state securities laws or pursuant to valid exemptions 
t h sr e fr c m. 

(d)  E.icept for (ii the conversion privileges of the Fie5zI-r-d Stock, ( i i )  the 
options to purch . shares of Existing Ccnir-zm set fonh in Exhibit D arid ail additional 
sh;ircs of Existing Common reserved far issuance under the Compan:j’s stock op tiori 
plans, which oprions have been or will be issued to employees of the Company or other 
ehgh le  rccipiens, ( i i i )  the iw.?rrc?rt~ described in Eyhibit -E and (iTbr ; )  ;he preernrjtive rights 
y-ai:ted to the holders of the F %xred Stock, no opens, calls, warrants, conversiorL 
privileges. preemptive rights, ri$is of first r s h s a l  or othtzr corrmitrrlents or rights, of any 
character what:? . -.veri a x  prescxly outstan:!kg or ir; existence w i d 1  respcct to the 
purchase cr othei acquisitim of any of h e  authorized bu: unissued capital stock of the 
Co:npany. Except as set forth in the Shreholdcr-s’ Agreement and as conternplzted by 
this ,\Freemeat, the Company is not a pariy or subject ti3 ai:)i agreement or understanding, 
and, tl.. rhe best of the Corripaay’s knowledze? there is n3  qreement or knderstanding 
between any persons that affects or rchtcs ta the ya ing  or giving of written consents 
with respect to any x c u r i k s  or the voting by a dirsctor of the Company. 

. .  

~ 

( e )  Emcepr for anti-dilurion aclju.;rments with respect to the Preferred S .sck 
2nd the warrants iden-iified on Eshibit E as providing anii-dilution benefits tc: the holders 
tnereof, neirher the offer nor the issuance or sale of the Series D Preferred S ~ o c k  in 
accordance with the rems hereaf or the Cunmon Stock issuable upon conversion tficreof 
constitutes or wil l  constitute an v ent, under any capmi s‘to;’:k or convertibls sr::urixy or 
any anii-dilution or similar provision of any agreement or instrument to which the 
Company is a party or by which i t  is bound or affected, which shall either increase tile 
number of shares of capital stock issuable upon conversion of any securities or upon 
exercise of any warrznt or right to subscribe to or purchase any stock or similar security, 
or decrease the consideration per share of capital stock to be received by the Company 
upon such conversion or exercise. 

3.3 S:-%$diaries 2nd Affiliates. The Company has no subsidiaries and has no 
interest, direct or indirect, in any other corporation, joint venture, partnership, limited 
partnership, association or other business entity. 

3.4 Corporate Rgx&. The corporate minute books and stock record books 
of the Company contain minutes of all incetings of directors and stockholders and all actions by 
wri;ten consent without a meeting by the directors and stockholders since the d?...ts of 
incorporation and accurately reflect all actions by tki : directors (and any committee of directors) 
and stockholders with respect to all transactions referred to in such minutes. 
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3.5 A u h r f z t f t i o n .  ,411. corporate action on the part of the Company, its 
offic; s, directors and stockholders necessary for the authorizal :on, execution, delivery and 
psr fgmmce of this Agreemsi-ii and the Ancillary Agreements, the ccnsummation of the 
transactions contemplated herein and therein, and for the authorization, issuance (or reservation 
for issuance) and d e h w y  of the Series D Preferred Stock being sold hereunder and Common 
Stock issuable upon cmversion of the Series D Preferred Stock has been taken or will be taken 
b&re the Closing, and this Agreement and the Ancillary A4green~ents when executed and 
dclivzred by the Company, will constimte the legal, valid and binding obligations of the 
Cunipmy: enforceable against the Conipany in accordance with their respective t e m s ,  except as 
iirnited by (i) applicable bankruptcy, insolvency, reorganization, moratorium or other laws 01 
general application relating to or affecting the enforcement of creditors’ rights and (ii) general 
eqeitable principles. The sale of the Series D Prefemd Stock and rhe issuance of the Common 
SmE: upon the conversion o f t h e  Series Il Prefe‘erxd Stock in accordance with the terms hereof 
ar! che Rsitated Czr-iificace are not 2.nd will not be subject to any preemptive rights, rights of 
iIrst reIliisal, rights of firs1 offix or o h -  sirnilar rights thgt Ixwe not been properly waived or 
c o IU;I 1 i i: c! w i t h . 

3.6 Valid Isstzamx of the Series D Fre&l-red S;tock and C o q ~ c s r  Stw& 
The S:ries D Preferred Stock that is being purchased by the Investors hereunder, u i x n  issued, 
sold, ~?nd delivered in accordance with the t e m s  of this Agreement for the aggregate 
corls:dci;i:ion expresed here: 2,  ill be duly and \-alidly issued: fr :e of all liens or encumbrances,. 
ar-d f1-1[1;; paid and ixm-assessable and will  be free of restrictions on transfer other t h m  
; - e > : r : l c t ~ ~ s  on t r x x  rer ufidzr this Agreement and the Amended and Restated Shareholders’ 
--bgcenient and mdc * applicable  ate and fzdsral ss . xities 1 2 ~ .  The C o m o n  Stock issuabie 
upon conversion of the Series D Preferred Stock has been duly and validly reserved for issuance 
and, upon issuance thereof, will be duly and validly issued, fully paid and non-assessable, and 
Y%viil be free of restrictions on transfer oth-x thm restrictions on transfer under this Agreement 
and the ,427-ie -. ded and Restated Shareholders’ Agreement and under applicable state and federal 
szcuriries laws. Based in part u p m  the representations of the Investors in Artick IV of this 
,4zreener,t, the Series 7; Prefm-ed Stock, when issued and delivered pursuant to this Agreement, 
and the Common Stock issuable upon conversion :hereof, will be issued in complianse with 
fcdzral and all zpplicable state securities laws. 

3.7 Financial Statements. The Conipany h;:s delivered to the Investors 
( i )  audited financial statements (balance sheet, income stai !:merit, statement of stoc-kholders’ 
equity and statement of cash fl;..vs) at December 31, 2000 for the 12 months ended 
December 3 1, 2000 and unaudited income statements and a balance sheet for the month ended 
October 3 I ,  2001 (together, the “Financial Statements”). The Finaiicial Statements have been 
prepared in accordance with generally accepted accounting principles applied on a consistent 
basis throughout the periods indicated and with each other. The Financial Statements fairly 
present the financial position and operating results of the Company, as of the dates, and for the 
periods indicated therein, subject to normal year-end adjustments for thc income statements and 
balance sheet for the month ended October 31, 2001. Except as set forih in the Financial 
Statemcnts, the Company has no liabilities, contingent or otherwise, other than (i) liabilities 
incurred in the ordinary course of business after October 3 I ,  2001 and (iij obligations under 
contrace- and commitments incurred in the ordinary course of business and not required under 
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generally accepted accounting principles to be reflected in the Financial Statements, which, 
individually or in the aggregate, are not material to the financial condition or operating results of 
the Company. The Company maintains and wil l  ccmtinue to maintain a standard system of 
acccunting established and administered in accordance with gsnerally accepted ac.:.;lunting 
principles. 

3 .s c I1 3 n E P5. Since Octobe: 3 1,  200 1, there has not been: 

. *  
(a) any change I n  the  assets, liabilities, financial condition or operxing resulis 

of t h e  Company from That rzflected in the Financial Statemenis, except changes in t k  
ordinary course of business ~ ~ h i c h  haye not teen.  cr are not sxpected to be, in rhe 
aggregate, mzteridiy adverse; 

(c) any camxllaticr:, wailw or ccmpromise by the Company of a material 
right c)r o f a  matzrial debt owed to it: 

([d) any satisfaxion or discharge oi" any lien, claim or encumbrance or - --- 

7aymr: t ~ E a r l ; ~  obligatim by the Cornpar,;v, esccpt ir; the ordinary course of business and 
li,f;ich i <  not material thc assets, i::3pei%es7 financial c c -  $tion. opcst ing rzsults or 
Susii : .xS of tlis C O I Y ~ ~ ~ E ~  (35 such bilsiness is Picsently conducted and as it is preseiltly 
proposed to be conducted); 

(r) any inaterial change i11 any compensation arrangsnient ur agreement with 
any employee, off iw-,  directm or stockholder or ar,y direcr OT indirect loans made by the 
Company to any stcckholder? employee, officer or director of the Company in excess of 
S 100,000~ other than advances made in the ordinary course of business; 

(g) any sale, assignment, or transfer of any patents, trademarks, copyrights, 
trade secrets, or other intangible asssts of the Company; 

(h) any resignation or termination of employment of any executive officer of 
the Company; and the Campany, to the best of its knowledge, does not know of the 
impending resignation or termination of emi-:oyment of any such officer; 

(i)  receipt of notice that there has been a loss of, or material order 
cancellation by, any major custcmer of the Company; 
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6 )  any mortgage, pledge, transfer of a security interest in, or lien, created by 
the Company, with respect to any of its material properties or assets, except liens for 
taxes not yet due or payable or contested by the Company in good faith; 

(kj Any declaration or paymerit of any dividsnd or other distribution of the 
assets of the Company or m y  purchase or redemption of any of its outscanding capital 
stock; 

(1) Any sale, transfer or lease of any of the zssets of the Company, exc-zpt in 
the ordin;! ry course of business; 

in> any agrement or eor?xni;n-i.;=ni by thz Company to do any of thc thin,..:; 
desczi'oed in this Section 3.8; or 

3.9 ---- Cor-! - d iazce  wlai Law. The operations of the Company have not alictated 
m y  f ~ d e r a l ~  state or local laws, regulations or orders. Thc Company has all franchises, ! iccses? 
permits, certificates and any similar znthurity necessary for the conduct of its business as now 
being conduc:ed by it, except for those which if not obt ined  would not have a material adverse 
affect on the busiriess, properties, prospects or financial condition of the Company, and tbs 
Company believes it crin obtain, without undue ]--;Arden or expense, any similar autlioiity far the 
conduct of its business as presently planned to b - conduc: .-;d. 

3,10 Governmental andl Third Partv Cora,w~~!?. All canssnts, appro\.aIs, 
orders, authcnzations, registrations, quahficatmns, designations, dechratkms or filings with or 
from any federal or state governmental agency ci' authority or any other person or entity required 
on the part of the Company in connection with the execution, dsiivery or performance of this 
Agreement and the consummation of the transactions contemplated herein have btt :n obtained, 
except that any notices of sales of securities reqcired to be filed with the Securities :-Id Exchange 
Commission pursuant to Regulation D or the securities laws of any stats pursuant to any 
applicable state securities laws may be filed within :he applicable periods for such filings. 

3.11 Compliance with Other Instruments, The Company is no: in violation 
or default of (i) any provision of its Restated Certificate or By-laws, (ii) any provision of any 
mortgage, indenture, agreement, instrument, or contract to which it is a party or by which it is 
bound, except for any violaticln or default the result of which would not hrwe a material adverse 
effect on the Company, (iii) any state statute, nile, regulation or restriction applicable to the 
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Company, except for any viohtion or default the resuit of which would not have a material 
adverse effect on thi. Company or (iv) any federal judgment, order? writ, decree, statute, rule, 
reguiation or restriction applicab! 2 to the Company. The execution, delivery, and performance 
by the Company of this Agreement, and any Ancillary Agreernent, and the consumniation of the 
transactioiis contemplated hereby and thereby? including the issuance and sak  of the Series D 
Preferred Stock pursuant hereto an6 ctf the Common Stock issuable upon conversion thereof, will 
riot resuit in aily such violatim SI- be in conflict wirh or constitute, with or without the passage of 
time or gitving of notice, either a dehult  under any such provision or an event that results in the 
creation of any lien, charge, or encumbrance upon an\- assets of the Company or the suspension, 
r,zvocarioa, impairmsni, forfeiture, or nm-renewal of any permit, license, authorization, cr 
approval applicable to the Compmy, its business or operations, or any of its assets or propcrties. 

- 3.12 Lxiz&;. 1 here is no x t ion ,  suit, proceeding or investigation pending 
or, to the Company‘s k-i;.c\\,I?dge. curren:ly threatened against the Company that  questions ths 
;,slidity of ibis ilgrcei-ficnt, or 3 1 1 ~  Ancillary Agreement or the riglit of the Company to 6:i:ter into 
such agreoaents, or to C O ~ S U T T I I ’ ~ ~ ~ ~ ~  the traiisactions con! . -nplzted hereby cr thereby, or that 
might r-ssa!t. either individua!ly or in the aggregate, in any ri;aterial adlrerse change in the asseis? 
condition, affairs or prospects of the Ccmpany, financially or othemise, or any change in the 
cun’e:nt ~ q u i t y  ownership of the Company, nor is the Company aware of any basis for the 
fxegoing. The b r ~ p n y  is not a parly or subject to the provisions of any order, writ, injunction, 
judgment ci- decrez of any c m r ;  G r  gV.WmY:it a g ~ c y  or instrumentality. There is no action, 
suit, pmceeding or m m t i g n t i c n  by the Corripany currently pending or which the Company 
;r-,rencis :o initials. There is no action, suit, p rocxding  G r  investigation pending or, to :a:-:-; 

C~rnpr,ii\/~’s kno-xledge, Ihres-tened (or, to the finowledge of the Camp - y, any bask ihcrefx) 
miiolving the prior emplcyment of a r y  of the Company’s officers, employees or consuitaits, 
their use in connection witb t ‘ k  Company’s business of any information or techniques allegediy 
proprietary to any of their Zbmicr employel-: I or their obligations under any agreements with 
prior employers. 

. .  

- 

--- 

3.13 Contracts. 

(a) Except far agreements explicitly contemplated hercby, there are no 
agreements, undet.standings cr proposed transactions between the Company and any of i t s  
sfficers, director;, affiliates or any af‘fhte  thsreof, 

(b) There are no agreements, understandings, instruments, contracts or 
proposed transactions to which the Company is a party or by which it is bound that 
(i) obIigate the Company to pay an amount in excess of Five Hundred Thousand Dollars 
(S500,000), (ii) involve the license of any patent, copyright, trade secret or other 
proprietary right to or from the Company, (iii) contain provisions restricting or affecting 
the development, manufachm or distribution of the Company’s products or services or 
(iv) require indemificatiw by the Compny with respect to infringements of proprietary 
rights (other :han indemnification obligations arising from purchase or sale agreements 
entered into in :he ordinary course of business). 

3SD_DOCS:6719 SjWZOOO] 
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(c) Each of the Cumpany's Material Contracts, copies of which have been 
made available to thc Series D Jnvestcorp Party, is valid and srrbr.;stinp; the Company has 
duly performed all its obligations thereunder to the extent that such obligatims to 
perform have accrued; and IICI breach or defzi11, nliegecl breach or default, or event which 
would (with the passage of time, notice or both) constitute a bre2 .'I or default thsrei-inder 
by the Company, or, to the best knowledge of the Company, by any other party or obligor 
1,i;ich respect therzio, or wl i ch  wodd  result i l l  a canccllation, susperision, or inaterial 
alteration thereunder, has occurred or will occiir as ii i'ctsult of tills A g r z m m  or ax:: 
LA n c i 1 i a ry A g e e  ~ l i  e II t . 

-. 

(d) Since Ociober 3 1, 2001, rhe Company has not (i)  declared or  pzid any 
brvidenbs, or authorized ai made any dismbuticn upm or with respect to any class or 
szries of its capital stock? (ii) ificul-red my incl,ubrTdn.sss for money bcrrowed O r  incurred 
any other liabilities individwi!!y in excess of $IOC>,OOO or in excess of S500,OOO in tlie 
:iggregatc, (iii) made any !oans or :xnces io any persori in e:cczss of S5O7CjOO, cihcr than 
ordinary advances fdr t r a i d  expenses, or [ i ~ )  sold, exchanged or Gther-wis disposzd af 
an!/ of its assets or r lghk ,  other than the sate of  its i n v c n t o q  in the ordinary course af' 
business. 

3.15 Environments! and E e  ,:jh m d  Safety _-;%attej-:. The Company is not 
in vioIatiori of any qplicable s~atute, law or regulation relating t o  the environment or 
occupational hedth arid safety, excegt for any violation that individually or in the aggregate 
woukj not have a m,zterid zdverse effect on the Conrpa-*,/, and no material expenditures are or: to 
the best of its knowledge, will be required in order to coinply with any such existing st,:. tule, law 
or regulation. 

3.16 Taxes. The Company has timely filed, or caused to be timely filed, all 
federal, state and local tax returns for income taxes, fi-: ichisa taxes, sales taxes, withholding 
taxes, property taxes a d ,  to the best of the Company's knowledge, all other taxes of every kind 
7.vhatsoever requirsd by iaw to be filed, and all such tax returns are complete and accurate and in 
accordance with all legal requirements applicable thereto. AI1 taxes shown to be due and payable 
on such returns, any assessments im;.:Qsed? and, tu the Company's knowledge, all other taxes due 
and pzyable by the Company on or before the Closing have been paid or will be paid prior to the 
time they become delinquent. The tax remms of the Company have never been audited by 
appropriate governmental authorities, and the Company does not know of any additional tax 
liabilities, deficiencies or proposed adjustments for any period for which any such returns have 
been filed. The provision for taxes of the Company shown in the Financial Staterne :'s is 
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adequate for taxes due or accnied as of the date thereof. The Company has not elected pursuant 
to the Internal Revenue Code of 1986, as amended (the “Code”), to be treated as an S 
corporation or a collapsible corporation pursuant to Sectioil 1362(a) or Secrion 341(f) of the 
Code, nor has it made any other elections pursuant to the Code (other than elections that relate 
solely to methods of accouaring, depreciarion, or amortization) that would have a material 
adverse effcct on the business, properties, prospects or financial condition of the Company. The 
Compai:y has withheld or collected from each payment made to each of iis employxs,  the 
amount of all taxes, including federal income taxes, Federal Insurance Contribution Act taxes 
and Federal Unemployment Tax Act taxes required to be withhdd o r  cdlected therefrom, zncl 
has paid the same to the proper tax receiving officers or authorized depositories. 

3.1’9 ~ , . Z e n t s . . . ~ ~ ~ ~ d e r n a ~ ~ . . , ,  Etc. The Company owns or has the right to me. 
free and d e a r  of all lierts, charges, c!aims I. ,-3 restrictiors, all patents, tradexiark, service marlis, 
rrade names, copyrights, propriernry information, licenses and rights necessary to its business LS 
now conducted or as proposed to be conducted, and, to the best of the Company’s knowledge, 
will not,  when so acting, infringe upon or cther\,tfise act adverzsly tc the right or cl3imed right of 
any person mder  or with respect to any of the fcjregoing. The Schedule :if Exceptions ccntatiiil: a 
conipkte list of all pat. nts and pendins pa-tent applicaticns of the Conpznlj. ‘The Compmy is 
not 3 p a m  to any agsement coscerning a license for proprietary information, nor does it 
currently intend to enter into any such agreement. The CGrnpany has not received any 
cornrriunicat.ions alleging that the Company has -4iol2ted cr? by conducting its busimss 2s 
propcsed would LY. !e, the propristary or  intellectuzl propei:.y righis of any other person or 
snriiy. i ne  Compmy is nor a\rtarz of any  i.iohtior, or infringement by a thiid p a q  of any of the 
Coriipar,>;’s licenses, patsnts. trademarks! servicz marks, trade names. copyrights: trade secreis or 
other proprlctary rights. 

r- 1 

3.19 Mlsleading Statements. KO represei: tation, warranty or statement by the 
Company in this Agreement nor in any writter, stat:-.;nent or cenificate fUmish8:d or to be 
furnished to the Investors pmsuant hereto or in connection with the transactions contenplated 
hcrsby, Lthen taken together, conteined when made any untrue statement of a material fact or 
omitt.;.l to stare a material fact necessary in order t o  make the statemc-its made, in Iight of the 
cilcumstances under which they were made, not misleading. To the best of the Company’s 
kr,;:wled,oe, every fact that materially and a d v a e l y  affects the business, prospects, condition, 
affairs or ope<. ;ions of the Company or any of its properties or assets has been disclosed to the 
Investors in this Agreement or the Schedule of ExceptioRs. 

3.20 EmpIovees. To the best of the Company’s knowledge, no employee or 
direcror of the Company is in violation of any t e m  of any employment cwtract, patent 
disclosure agreement qr any other contract or agreement with any third j -z ty ,  the terms of which 
would restrict the ri$t of any such employee or dirc-:tor to be employed by, or to serve as a 
director of, the Company because of the nature of the business coiducted or to be conducted by 
the Company or for any other reascn, and the continued employment by, or service as a director 
of, the Company of its present employees and directors will not result in any such violations. 
Except as set forth in the Schedule of Exceptions, the Company has no oral employment 
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agreements, other than at-will employment agreements, and no written employmerlt agreements 
w i h  any of its employees. The Company is not a party to or boui.3 by any coliectiw bargaining 
acpxment or othcr labor agrcei31cnt with any bargaining agect (exciusive or otherwise) of any of 
its employees. To the best of  the Company's knowledge, no strike, labor d i s p t e  or union 
orgaaizaiion activities are pending or Threatened between it and its employees. No employee of 
the Company has been granted the right to cmtinued employment by rhe Company GP to any 
mzte:!al compensation fo!lowii1g termination of employment with the Company. The Company 
lias ncJ pressnr intention to terminate ;he smploymenr or' any officer, key employee or group of' 
key employees. 

3.2% Em;:w;e Conmg~s;:,~:~'on Plans. The Cmnpany is not a p a q i  to or bound 
bv d .  3nv cun 'ent!~~ effective. deferred compensation agrsernent, bonus plan, incentive pian, profit 
shuing pian or retirsmei-jt agecriient, nor has the Company contracted ai" agreed to establish  fly 

3uch plan. The Company does i:at have any Employe:: Eenefit Pian 3s defined in the Employce 
Retirzment i1icome Security Act of 974, as eizended. 

3.22 ~ J I : < Y I ~ ~ E C L  'I'hers is i n  h 1 1  fGrce and efrect ons CT moi? poiicies of 
insurance issued by insurers of recsgnized responsibility, insuring the Company and its 
propertics and Susincss against such losses and risks, and in such amomxs, as are customary in 
the case of companies of established rzputation engaged in ;he same or similar business and 
sinilxlji siruatecl including, wirhout limitation, insurnnce on all material assets in an amount 
sufficisilt (siibject to deductible amc. :It. ii4iich are standard and custon~ary In the Company's 
industry) tu p a - v i t  it io rcplace any CI its pf-/,sicai properties ;;vi?:. 1 might be damagrd G P  

destroyed, cfivering propezy damage by fire oi' other casualty. The Company has not been 
refused any insu~ance ccverage sought or zpplied for, a d  the Company has no reason to believe 
that i t  will be ufiable to renew its existing insurance coverage as and when the same shall expire 
qm?i terms at least as favoriible to those presently in effect, other than possible increases in 
preniums that do no result from any act or omission of the Company. The Company rnzintains 
m d  shall naixiiain in full force and effect, directors' and officers' liability insurance, key man 
insuracce and such other pollcies of insurance, issued by insurers of recognized responsibility: 
;\itfi such coverage and in such amounts as are customary in the case of companies of established 
reputation engaged in the same Oi similar business and similarly situated. 

. .  

3.23 Keektration E ~ h t s .  Except as sst forth in the Kegl::..ration kglits  
Agreement (as amended or restated from time to time), the Company is not under any obligxion 
to register under the Securities Act or register or qualif47 under any state securities laws ai:Y of its 
presently outstanding securities or any of its securities which may hereafter be issued. 

3.24 Certain Transactions. The Company is not indebted, either directly or 
indirectly, to any present or former affiliate, stockholder, officer or director, or, to the best of its 
knowledge, to any of their respective affiliates, spouses or children, in any amount whatsoever, 
other Than for payment of salaries or director fees for services rendered, employee benefits and 
reasonable expenses incurred on the Company's behalf. No present or former affiliate, officer, 
director or stockholder of the Company (nor any person in the immediate family of any such 
officer, director or stockholder) or any of their respective affiliates is indebted to the Company 
or, to the best of the Company's knowledge, after due inquiry, has any material direct or indirect 
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ownership interest in any firm or corporation with which the Company is affiliated or with which 
the Company has a business re la th  h i p  that is material to the Company or which competes with 
the Company. No affiliate, officer, director or stockholder of the Company (or, to the best of i t s  

knowledre, u any of their affiliates or any niembsr of their imr;,ediate families) is, directly or 
indirectly: interested in any contract with the Company (other than as contemplated by the 
Agreement or such contracts as relate to any such person’s ownership of capitdl stock or other 
securities of the Company). The Company is not a gilarantcr or indemnitoi. of any indebtedness 
of any person, firm or corporaillon. 

3.25 S h a n . e l ~ l d ~ ~ ~ - ~ ~ ~ _ . c e i n e r s t . . ; .  Escspt as set forth in the Shareholders’ 
,-!igrcenvmt and as provided in this Agreement, there are no agreements or arrangements between 
the Company and any of the Company’s stoclkholders. or to the best of thc Campany’s 
knowledge. betw:.en 01 arnong any of the Campany’s stockholders, which grant special rights 
wlth respect to any shares of the Company’s capital scock or which in any way affect m y  
stockiiolder’s ability or righi freely to alieiiate cr vote such shares. 

3.26 8.:1kers 01- Fiadp:j. The Company has not engaged any brokers, 5ndcrs 
or agents, and the Company has not iitcxrred., and will not incur, directly or indlrcctly, 3ny 
lialjilib for brokerage or finders’ fer=$ or agents’ commissians or placement fees or any similar 
charges in connection with this 14greement zzd the transactions contemplated hereby. The 
Company agrees to indemnify m c !  10 hold the h ‘e s to r s  hamless  of and from any liability for 
any ccxmission or compensation in  the 2atur-e of a finder’s fee or placement fee to any broker or - 

other person or f%mi ( m d  the c ~ i s  and zxpenses of deFccndin-L agaiiist such liability or  sssc’rted 
liability) for which the Company, or any of its empioyees or rf-presentatives, is responsiblc. 

. 

3.24 Foreign C m ~ q : .  P * :icti$. . s Act. Yeither The Company ncr any 
subsidiary hzs nade,  offzred or agreed IO offer ari>qhi:!g OF value to any gcwerm”!  official: 
political party or candidate For government o f f k  nor has talieii any action which would cause 
the Com; any to be in violation of any law of any foreign ji; .,sdiction or the United States, 
including the For,eign Corrupt Practices Act ctf 1977, as amended. There is not nor has there 
been any employnient of or beneficial ownership of the Company by any governmental or 
political official in any country. 

3.28 Licenses. Ai! licenses, permits, and authorizations issued to the Company 
by the Federal Cornmuiiications Commission or any state utility commissions are in full force 
and effect. The Company has no knowledge of facts that would cause the Federal 
Communications Commission or any state utility commissions not to renew any of the 
Company’s licenses, permits or authorizations. 

3.29 ConfidentiaBitTr A$ .~~ments .  --. . .- Every employee, o f f i m  and consultant of 
the Company is subject to the terms of a confidentiality or non-disclosure agreement that 
obligates such employee, officer o f  cor?sultant to maintain the confidentiality of the Company’s 
confidential infomation as and to the extent set forth therein. 
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4.1 TelePacific Equity Limited, a Cayman Islands corporation (the “Series D 
fnvestcorp Party”), hereby represents and warrants severally to the Company as follows: 

4.1-1 A u t h o r i ? . . ‘ ! ~ .  X l  corporste action on the part of the Series D 
Investcorp Party necessary for i ~ i  authorization? csscution, dsIivery and prrforinance of 
this Agreement, tlic Amended a d  Restated Siiare1:dders’ Agreerrient ar.d the Amended 
and Rcsntc Registration h g h :  . Agrement ,  and the consummation of the transactions 
contemplated h s x i n  2nd therein has b e m  taken or wi l l  be taken before the Closing, and 
this Agreemsn-r, the i” i led  and Restated Shareholdtxs’ -4gree:nent and the Amended 
2nd X s x i t z d  Rezis tration Rights Azreernent, urhen executed and delivered by the Series 
D In i .estcorp Party, will  constitute the valid and legally binding obligations of thc S s r x s  
D Investcorp Pariy, enforceabk against the Series D Investcorp Party in accordance wi:h 
their respective t erms ,  oxcey t as 1h;- ;Led by (i) applicable balljj-uptcy, insolvency. 
reorg:i.-m izaticn, rnoraicrrium or other laws ~f gensr:;l application reiatinz tc; or a f f x  tin? 
rile enfarcement of credicors’ rights and (ii j general equitable principles. 

(b) The Series D Investcgrp Party is acquirizg the Series D Preferred 
Stock and the Common %ock issuable upon conversion thereoi’ ( i >  fcr its own 
x c c :  :It anct.‘c;r for the account of kiffiiiiate: of investcorp S.A. ( “ h 7 e s t c o ~ p ” )  arid 
certain other investors with whom Invesicoi-p has administrative relationships 
with and who have zcquiier‘ or may acquire e q w y  interests ~n the Series D 
Invi.:tcorp Party for investment purposes only and not with a view to, or for resale 
in connzction with, any “distribution” of all or any portion thereof in a manner 
which iwu td  violate the Securities r\cc and (ii) not for the account of, as a 
nominee or agent for, or on behalf of any U.S. Person. 

(c) At the time of t k  execution and delivery of this Agreement, tht- 
Series D Investcorp Party was outside the United StzLtes. 

(d) None of the Series D Investcorp Party, the other Investcorp Parties, 
Investcorp or any person acting on their behalf has taken or will take any action in 
connec cion with the transactions contemplated by this ,4greemer,t or the offering, 
sale or issirance of any equity interests in the Series D Investcorp Party which 
would subject the offering, issuance or sale of the share. of Series D Preferred 
Stock to the provisions of Section 5 of the Securities Act. 

(e) The Series D Investcorp Party: 
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(i) understands that the Series D Preferred Stock and any 
Common Stock issued on conversion thereof (collectively, the 
“Sew-ities”) ;ire distributed under Regulation S under the Securities Act, 
and the Series D Investcorp Party v i l l  not, during the period co:nmencing 
on the daLe hereof and ending on the first anniversary of such date, or such 
shorter period as may be permitted by Regulation S or other applicable 
securities law (the “Resiricted i3eri0d7’), offer, sell, pledge or othenvise 
Iransfcr the Eecurixies in the United States, or to a US. Person for the 
trccount or beriefit of a US. Person; and 

(iij undsrstaxds that the Securiiies are being offered in a 
rrarmction not invdving  any pcblic offering w i t h  the meaning of rhe 
Securities Act and that the Securities have nct beer! registered under the 
Securiti2.s Act,  and will, during the Restricted Period, offer, sell, pledge or 
othenvise transfer thc Sxurities o-rliy i n  accordance with R L ~  90.1 of 
Regulatior, S under the Securities Act: pun:.  ;.nt to rezistrxim under the 
Secilri tics : k t  or pursuanl tu an available exemption frcm the registration 
requiremeats of the Securities Act (and based upon an opinion of counsel 
i f  the Company so requests, acting re: sonably), aRd in accordance with all 
appiicabl;: stail; and foieigr, securities iaws. 

(fj Thc Series B In~estzorp Party covenants and zgrees t h a r  
Investcoy or ; 3 ~ i  AA’lffiiizte of in\,estcorp will control. directly or indirt?c?ly, a 
majority of the Toting and disposi!ive p G l V e i  with respect to the shares of S e t i z s  D 
Prei’xred Stock (and the shares of Comrxlon Stock into which any such shzres 
have been convensd) which continue to be held by the Series D Investcorp Party 
and its Affiliates. 

44.3 ~ : k A o s u r e  of InfolsmatioG. -The Series D Investcorp Party 
believes that it has received all the information that the Series D Investcorp Party 
considers necessary or aFpropriate for deciding whelher to purchase the Series D 
F;s!er;:d Stock. The Series D Investcorp Party hrther represents that the Series D 
Investr:xp Pnrty has had an opportunity to ask questions and receive answers from the 
Company regarding the terms and conditions of the offering of the Series D Preferred 
Stock and the bcsiness, prcperties, prospects, and financial condition of the Compari .I and 
to obtain additional inffiii-iiation (to the extent the Company possessed such information 
or could acquire it without unreasonable effort or expense) necessary to veri@ the 
accuracy of any information funG;hed to the Series D Investcorp Party or to which the 
Series D Investcorp Party had acczss. The foregoing, however, does not limit or modify 
the representations and warranties of the Company in Article 111 of this Agreement or the 
right of the Series D Investcorp Party to rely thereon. 

4.1.4 Expericnce. The Series D Investcorp €*..:fly represents that by 
reason of the business or financial experience of Investcorp and its Affiliates, and the 
business and financial experience of each of the orher international investors who have or 
may acquire equity interests in the Series D Investcorp Party, the Series D Investcorp 
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Party and its shareholders have the capacity to protect their own intemts  in connection 
with the transaction contemplated in this Agreement. 

4.1.5 Restricted Securitie?. The Seriss D Investcop Party understands 
that: the Series D Prefen-ed Stock and any Common Stock issued on conversion thcreof 
are characterized as “restricted securities” under the federal securities laws since they are 
being acquired from the Company in a transaction not inyolving a public offering and 
that Linder such ~ U ~ S  and applicable regulations SLiCh securities n a y  not be sold, 
transferred or otb.5 vise disposed of without registr2tiijg under lhz Securities Act or an 
tlsemption thcrr?fri;m. The Series D Investcorp P,; i-ty represents tha t  i t  is faniliar bvitt.1 

Rule 144 promu.’@ated by the Securities a d  Exchange Commission, as presently in 
effect, and Lindsrstznds the resale iimitarions i m p e d  tiicr?by s ~ c l  by the securities :Act. 

(a) a reg.kraiion :zten:ent under ;he S e c u r i t k  Act is then in effect 
covering such propo:,ed disposition and such disposition is nmck In accordcace 
with such regisIration statement; 

jb) 
Securities Act; or 

such disposition is made in accordance with Rule 144 under the 

( c )  the Series D Investcorp ?arty shall have notified the Company of 
the proposed disposition and shall have fumished the Company with a statement 
of the circumstances surrounding the proposed disposition, and, if requested by 
the Company, the Series D Investcorp Party shall h 2 . i ~  furnished the Company 
w j  th an opinion of counsel acceptable to the Company, that such disposition will 
not require registration under the Securities ,4ct and will be in com;.iiance with 
applicable state securities laws. 

- 

4.1.8 Legends. The Series D Investcorp Party understands and 
acknowledges that each certificste evidencing Series D Preferred Stock purchased by the 
Series D Investcorp Pa:ly hereunder or Common Stoc’.: acquired upon conversion thereof 
(or evidencing any other securities issued with respect thereto pursuant to any stock split, 
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stock dividend, merger or other form of reorganization or recapitalization) will bear, in 
addition to  any ::;her legends which may be required by this Agreement or applicable 
state securities laws? the following legend: 

The Company is not obligated IO register a traisTer af2 zlnd may instruxi its 
iransfer agent not tu resister a transfer of, Series D Preferred Stock cr C o , m o n  Stock 
acquired upon conversion of a :rim D Prefsrred Stock unless the conditions specified in 
thz foregoing legend . :e satisfied. 

4.2.9 Finders’ Fee?. The Ssries D Investcorp Party has not engaged any 
brokers, finders, or agsnts and has not incurred, and will not incur, directly or indirectiy, 
any liability for brokerage or finders’ fees or agents’ cormi.iissions or a ry  similar charges 
in cornection with  his Agreement and the transactions contempked hereby and agrees 
to indenmi@ and to hold tht.. Company hamless of and from any liabilit; for any 
com::i;ission or comi:*mation in the nature of a finder’s fee to any broker or other person 
or fin11 (and the costs and expenses of defending against such liability or asserted 
liability) for which the Ssrir., D Investcorp Party, or any of its employees or 
representatives, is responsible. 

41.18 Hart-Scott-Rodino Antitrust h p n w e m e n t s  Act -1f 1976,_25 
amended. The Series D Investcorp Party (a) is a recently formed entitj, (bj has no 
regularly prepared balance sheet (as such term is used in the Rules, Regulations, 
Statements and Interpretations under the HZrt-Scoft-Rodino Antitrust Improvements Act 
of 1976, as amended (the ”HSR Regulations”)), (c) is its own Ultimate Parent Entity (as 
such term is defined in the HSR Regulations) and (d) does not have $50 million or more 
in assets in exsess of the cash to be used as consideration for the acquisition of the 
Series D Preferred Stock and to pay fees and expenses related thereto. 
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4.2 Representations and Warrmrties of Other investors. Each Investor 
other than the Series D lnveslcorp Party hereby represents and warrants severally to the 
Company as follows: 

42.1  Authorization. All corporate action on the part of the Investor 
nccessar;: for the authorization, execution, delivery and performance of this Agreement, 
the Xmnded and Restated Shareholders‘ Ageenlent and the Amende . and Kestaied 
Registration Rights A,orecment, and the consummation of tiit: transactions contemplated 
herem and therein has been taken or will  be taken befo1.e the Closing, and this 
.“lgee:-:iW, the A; * mded and Restated Shareholders’ Agreement and the Ammded and 
Resrated Xegistrat1c.n Rights A,oreement. when executed and delivered by the Investor, 
wiil constitute tiis valid and legaiiy biiiding obligations of such Irciestor, enforceable 
against such Investor in acmrdance with their respective tenns, except as limited by 
( i> applicable bankrupIcy, insolvency, rcorgsnization, nma to r ium or other laws of’ 
gcncxl applicatior! re kin^ to or af‘fecting the enforcement of creditors’ r i g k  :rid 
( i i )  g~risi-al zquitabls principles. 

3.2.2 I n  s;estnient. The Investor is an “accredited investor” within the 
meaning of Regdation D prescribed by the Securities and Exchange Commission 
pursuant to the Securitjes Act. The Investor is acquiring the Series D Preferred Stock and 
th; C c m i o n  Stock i.:r,-tlable upon conyyersion thereof for its own account for investment- 
pErpc.jes only and i - : ~ t  with a vicvi T O ,  or fGr resde  in connectim with. any “distrib1-ation” 
of all or any portion thereof wirhin t k  nieaning of the Securities -2ct, subject, 
nevertheiess. to the conditicn that thz disposition of the property of the Investor shall a r  
all times be within iics control. The Investor understands that the Series D Preferred Stock 
io be purchased has not been rqistered under thc Securities Act by reason of c specific 
exemption from the registration provisions of the Secui-i~ijx Act that depends uL*.m, 
among other things, the bona fide natu-e of the investment intent as expressed herein. 

- -- . 

4.2.3 D ~ s c ~ Q s w - - .  of Informati-.-. The Investor believes that it has 
rsceived all the i-;lfomc.rion that the 1nvestc;r considers necessary or appropriate for 
deciding whether to purchase the Series D Preferx-ed Stock. The Investor further 
represents that the Investor has had ai. opportunity to ask questions and receive answers 
from t k  Company regarding the terms and conditions of the offering of the Series D 
Preferred Stock and the business, properties, prospects, and financial condition of the 
Company and to obtain additional information (to the extent the Company possessed such 
information or could acquire it  without unreasonable effort or expense) necessary to 
verif) the accuracy of any information furnished to the Investor or to which the Investor 
had access. The foregoing: however, does not limit or modify the representations and 
warranties of the Company in >sticle III of this Agreement or the right of the Investor to 
rely thereon. 

- 

4.2.4 Experience. The Investor is experienced in evaluating and 
investing in private placement transactions of securities of companies in a similar stage of 
development as the Company and acknowledges that it is able to fend for itself, can bear 
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the economic risk of its investment, and has such howledge  and experience in fi:.ancial 
and business matters that the Investor is capable of evaluating the merits and risks of the 
inlrestment in the Series D Prefcrred Stock. 

4.2.5 Restricted Securitieie. The Investor understmds that the Series D 
Preferred Stock and any Conmon Stock k:;ued on conversion thereof are characterized as 
..restricted securities" under the federal securities laws since they are being acq-iiired from 
the Company i n  a transaction not involving 3 public offering and that under such laws 
and applicable regulalions such securities may not be sold, transferred or othenvise 
d,isposed of ivicfiout registrarion under the Securities Act or an exemption Ihersfroni. The 
Investor represents that it is familiar with Rule 143 promulgated by the Securities and 
Exchange Commission, as presently in effect, and undersmnds t k  reszle limitatiors 
imposed thereby and by the Securities Act. 

4.1.6 I .4d~csiisirag. --- The Xnvesror has not agreed to purchasc the Series C 
Preferred Stock as a result of any general solicitation or general advertising, il;ciuding 
advertisements, zrticles, notes or other communications pubiishc- ! in any newspper:  
magazirie or similar media, or broadcast over radio or television, or agy seminar or 
meeting whoss attendees have been inaiitsd by general solicitation or general advertising, 

4.2.7 F2rtI:cr Limitations --I---~----- on Dispssition. Withcut in any w2y limiting 
the representations set fori11 above and except for any disposition to an Affiliate, t he .  
I~vesto: 5 * tier a g x s  1-131 to n z k e  any disposition of ill1 or 2.ny portion or' the Scries D 
Preferred Stfick beizg purchased hereunder- (fir of Cornrcm Stock issuable upon 
conversion ihereof) except in compliance with sppiicsble state securities la~xs and unless 
and until: 

-. 

(a) a registration sta.temmr under the Sscuriires Act is then in effect 
covering such proposed dispositic:; and such disposition is made in zzcordance 
with such regisration statement; 

(b) 
Sccurities Act; or 

such disposition is made in accordance with Rule i44 under the 

(cj the Investor shall have notified the Carrqxny of the proposed 
disposition and shall have fumished the Company with a statement of the 
circumstances surrounding the proposed disposition, and, if requested by the 
Coni-:,sny, the Investor shall have furnished the Company with an opinion of 
counsel acceptable to the Company, that such disposition will not require 
registrarion under the Securities ,4ct and will be in compliance with applicable 
state securities Iaws. 

4.2.8 Legends. The Investor understands and acknowledges that each 
certificate evidencing Series D Preferred Stock purchased by such Investor hereunder or 
Common Stock acquirtd upon conversion thereof (or evidencing any other securitks 
issued with respect thereto pursuant to any stock split, stock dividend, merger or other 
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form of reorganization or recapitalization) will bear, in addition to any other legends 
which may be required by this Agreement or applicable state securities laws, the 
folloxving legend: 

The C'orr?p.-.y is not obligated to register a transfcr of, and may instruct its 
transfer agenl ngt to registcr a transfer et', Series D Prefexed Stock cr Corrmon Stock 
Fqquired upon convcrsion of Series D Preferred Stock ucless the cor*cli;ions specified in 
thl; fgrcgoing legend ai-s satisfied. 

4.2.9 Finders' Fees. Thc Investor has r a t  engazed any brokers, findcis, 
01- agents and has m t  incurred. and will not incur, directly or indirectly, any liabiiity f I x  
brokerage or fincles' fees or agents' commissions or any similar chargcs in connection 
with this Ageenlent and the trans2ctions contemplated hereby and agrc..: 5 to i n d e m i e  
ar,d to hold the Ccmpany harmless of and from any liability for any commission or 
compensation in the nature o f a  finder's %e to any broker or other person or firm (and the 
costs and expensss of defendhg against such liability or asseried liabili-;;) for which the 
Invesror, or any of its employees or represent,- Ives, is responsible. 

The obligations of each Investor under this Agreement are subject to the 
hlfillnient of each of the follov-ing conditions at or before the Closing, each of which the 
Company will use its best eff'orts to fidfill: 

5.1 &presentations and Warranties True at C h i n g .  The represen::itions 
and \\,ananties of the Company contained in Article 111 shall be true and correct when mace arid 
shall be true and correct on and as of the applicable Closing Date. 

5.2 Performance. The Company shall have performed and satisfied all 
agvements and conditions contained herein reqL;ired to be performed or satisfied by it on or 
before the applicable Closing Date. 
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5.3 Q n s e n t s .  The Company and the Investors shall have obtained all 
consents, permits and waivers necessary for consummation of the transactions contemplated by 
this Agreement ihat need to be obtained by the Company or the Investors, respectively, prior to 
the Closing Date, including the obtaming of all consents, approvals, authorizations, registrations 
and qualifications referred to in Section 3.10. 

5.4 F i h e  of Re ;tared Certii7icate. The FLeseated Certificate shall have beon 
filed v d i ,  a i d  accepted by, the Secretary of State of the State oFDelawars. 

5.5 Re-te-valion sf Cmvcrsiora S h a s - .  The Common Stock issuable upon 
conversion of the S-?rres D Prsferred Stock shall have been duly xithorized 2nd rsserved for 
Issuance upon such conversion. 

5.4 m g & m c c  Certificates, The Cornpan;; shall have delivered to the 
Investors 2 csrtificate, dzLted the Closing Date, signed by the Ct.:r,pany’s Chief Executive Ofiker 
01- lhe Chief Financial Officer, cefcifyinp that the conditions spezified in Sections 51, 5.2, 5.3, 
5.4 and 5-5  h2T;e been peihlmed or satisfied In all respects. 

5.7 h-ct...-edirags snd Eocumer!!?. All corporate and other proceedings in 
connection with the transactions conteniplated by this Agreement and all documents incident 
thereto s h ! l  be satisfxtory in form and substance to the  inlrestor, which shall have rzceivsd 
complcte and correct capies of such docwnents as i t  may reasoilabl;: request. 

5-8 Qunl iGc~ t i ang .  .All authorizarions. apprcvals or permi:s7 if any, of any 
2ovsmme:iral authority or rcgu1ator-y body of the trriited S t am or of any staw rhat are required in 
connection with the lawful issuancz and sale of the Series D Preferred Stock pursuart to this 
,L‘,greeme:it shall be duly obtained and effective as of the Closing. 

5.8 Le@ I x l v e s t m c ~ .  On the Closing Date, the sale and issuance of the 
Series D Prefen-ed Stock and the propvssd issuance of the Comnon Stock issuable upon 
conversion ihs-eof shall be legally permitted by a11 laws and regulations to which the Investor 
arid the Company are subject. 

5.10 Clpini~n of C;-.-;:.?arav Couwel.  The Investor shall have received from 
Latham c9L Watkins, counsel for the Company, an opinion, dated the Closing Date, in form and 
substance satisfactory to the Series D 1nve::corp Party, covering the matters set forth in Exhibit F 
hereto. 

5.1 1 Amended Sha $mlders’ &reenlent. The Company, the Series D 
Investcoiy Party and the parties to the Shareholders’ Azreement shall have entered into a Fourth 
Amended and Restated Shareholders’ Agreement in the form attached hereto as Exhibit CT (the 
“Am end e d and Rest at e d Share h o I d  ers ’ Agreement ”) . 

5.12 &Fended Reeistration Rights Agreement. The Company, RRCO, GE 
Equity, the holders of the Series C Preferred Stock, the holders of the Tennenbaum Warrants and 
the Investors shall have entered into a Second Amended and Restated R.rgistration Rights 
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L4g~eer!ient in the form at tachd hereto as Exhibit H (the “knendcd and Restated Registration 
Rights Agreement”). 

5.23 Board of Directors. At the Closing, the Company’s B .* ird of Directors 
shall be comprised of D a ~ i d  P. G l i c h a n ,  Dick Jalhi t ,  Stephen Rader, Governor Pete Wilson, 
the Compmy’s Chief Executive Officer and the following fcur (4) designees of the h e s t o r s :  
Marnoun Askxi ,  Lars Haegg, Christopher 0’Brien arid Christopher S tadier. 

5.11 _c Ameamdment of Locn and Security A g r g . g ~ { .  The Company shall 
haw, eritsred into an zgrsement with its seniix lsilder, purscant t o  which (i> that ccxlnin Loan and 
Security Agreement, dated as of September 20, I999 (the “Lo4211 and Security ,igrcerwnr”>, by 
and amon2 thz Company, certain subsidiaries of the Company and t he  senior lender shall be 
amended in a manner reasonably satisfx?ory io the Series D In\ves[corp Party ar?_S (ii) the senior 
lender shall waive any prior dehults of the Company and its subsidiaries m d z r  thz Lcan s:id 
S e c UTI t y A ,are cm en t . 

The oblii&ms of h e  Company undzr this Agreement are subject to the 
fLl f i l lnmt  a[ or before the CIosins of each of the following conditions: 

6.2 Q-~MGcati- .>n --, ,411 autfiorizaticns. appro-vals GI‘ pcrrni ts: if any, of any 
governmental au thr i ty  or regulatory body of the Unitid States or of any state that is required, in 
connection with the 1a.tvful isstlance and sale of the Series D Preferred Stock, shall be did? 
obtained and effective as of the Closing. 

4.3 P e r f o r m ” .  The investors shall have perforn?ed and satissed all 
agreements and conditions contained herein required to be performed or satisfied by them on or 
before the Closing Date. 

6.4 Consents. The Company and the Investors shall have obtained all 
consents, permits, and waivers necessary for consummation of the transactions contemplated by 
this Agree: . a t  that need to be obtained by the Company or the Investors, respectively, prior to 
the Closing Date. 

7.1 Accesg. Until the Closing Date, the Company will permit the Investors, 
their employees, agents and representatives to have continued reasonable access to the 
Company’s books and records, facilities, personnel and operations and to all documents in the 
Company’s possession or control that the Investors and their representatives reasonably r e q u w  



to examine the business and affairs of the Company. No examination by the Investors will, 
however, consticute a waiver or relinquishment by such Investors of their rights to rely on the 
Company’s covenants, representations and warranties made herein or pursuant hereto. 

7.2 Publicitv. Neither the Company nor any of the Investors shall issue, 
publish or disseminate or cause to be issued, published or disseminated any press release or 
Fublic coniniunication relating to this Agreement or any Ancillary Agreement or any of ths 
transactions contemplated herein or therein without the prior written consent of the Company ( in  
the cast of a press release or other public communication to be issued by an Investor) or the 
Stries D Ini iestcorp Party (in the case of a press release or othzr public communication tu be 
issued by the Company). 

7.3 Compliance with &>s. The operzlions of the Company will be 
conducted in  compliance with 211 federal, st;ite or local !aivs: regulations or orders. Thz  
Campany mill  maintain all franchises, licenses, permits, certificates and any similar authority 
necessary h r  the conduct of its business 2s presently conducted and will obtain any similar 
authority fc~r  the ccnduct of Its busicess as plar,ned to bc conducted. 

The Company will maintain t m e  books and records of account in which hli and 
correct entries will be made of d i  its business transaclions pursuant to a system of accoun:q  

p I‘ i n c i p 1 e s 
cansis:er,tiy applied, and will  ser aside GII its books 311 such proper accruals and reserves as shsll 
be rsqiiirsd under generaliy accepted accounting pr;.;iples consistently applizd. 

s t ii b i i s 11 c !3 and ad mini s t e r e d in 2 c cord 3-n c e i [l-1 gene r ;1 i l y zc c e p t e d a c c o u nt i n 

As soon as practicabk after the end of each fiscal year of the Company, and in 
any event within ninety (90) days t h e r e a h ,  the Company will himish each Investor who 
purchases at Ic::st one hundred (100) shares of Series 3 Preferred Stock (each such Iixestor, a 
“SEgnii’i.xmt Series D Investor”) a balance sheet of the Company, as at the erd of such fiscal 
ysar, and a statement of income and a statement of cash flows ofthe Company? for such year, all 
prepared in accordance with generally accepter! accounting principles consistently apFiied and 
setting forth in each case in comparztive form the figures for the previous fiscal year, all in 
reasonable detail. Such financial statements shall be accompanied by (1) a report and opinion 
thereon by independent public acco !!ntants of national standing selected by the Company’s 
Board of Directors (the “Accountants”) and (2) a letter from the Accountants to the management 
of the Company assessing the program of internal procedures and controls in place at the 
Company, determining the Company’s complisnce with the program and recommnding 
improvements to the program. 

The Company will furnish each Significant Series D Investor, as soon as 
practicable after the end of the first, second and third quanerly accounting periods in each fiscal 
year of the Company, and in any event within forty-five (45) days thereafter, a balance sheet of 
the Company as of the end of each such quarterly period, and a statement of income and a 
statement of cash flows of the Company for such period and for the current fiscal year to date, 
including a cornperison to plan figures for such period, prepared in accordance with generally 
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accepted accounting principles consistently applied, with the exception that no notes need be 
attached to such statements and ;.rear-eid audit adjustments may not have been madc. 

The Company will ISiniis'n each Significant Series D h e s t o r  (i) at least thirty 
(30)  days prior to the beginning of each fiscal year comiencing with calendar yzir  2003 an 
~ M U ~ I  budget and operating pians for such fiscal year (and, 3s soon as available, any subsequent 
revisions thereto); and (ii) as soon as practicable after the end of each month commencing with 
calendar ysar 3007: and in any event within thirty (30 )  days t h e r e d k r ,  a balance sheer of the 
Company as of the erid of each such monih, and a statement of income and a statement of cash 
i io~vs of the Compmy for such n-ionth and for the current fiscal year to date, including a 
comparison to $a:: figures for such period, prepared in accordance with generally accepted 
;iccounting principles consistently applied, with the exception that no n o t a  need be attached to 
s w h  statements and year-end audit adjustments may not have been nade .  

? "  ;,3 Ins?:: !inn Rights. The Series D Investcorp fare;i shall have the right 
visit 3 r d  inspect ar.y of the propc:.jxs of the Company or any ol' its subsidiaries, and to discuss 
thLc ZFEiirs, finances and accounts of the Company or any of its subsidiaries \villi its officers, and 
to obtzin a$ review such infomution 8s is rsisonably requested all a1 such rezsonable times and 
as often as may be rexmxbly  reqzested. 

7,6 3ke~.riatsrs~ A p p r o v ~ . ~ ~ .  The Compmy vvil! use its corrime:ciall?,- 
reasonable efforts to file appliczilions wiili and obtain any appisvals from the F'edcrni - -= 

Communicaticns Commission arid sitii? g o v e m e n t a i  authorities and regurarory ageiicies 
rzquired in connsction with ti.e proposed . otmg right5 and board conpxi t ion dcscribed in the 
Rejtatcd Certificate and the An!eildsd and Restated Sharehdders' Agreement a; prornptiy ';is 
pcissibk following the Closing. 

7.7 ,$$ck Option Matters. Xeither the Company nor its Board of Directors 
(irciuding any comminee thereof) s h d  take any action under the Company's stock option plans 
that would othzniiise be permitted therzunder upon a change OF control as a result of the sale and 
issuance of the Series D Preferred Stock to the Investors and any change of control resulting 
;hex from. 

The Company hereby covenants and agrees that it shall not make, offer or agree 
to offer anphing of value to any govemrnent official, political party or czndidate for government 
office nor will it take any action that would cause the Company or any subsidiary to be in 
violation of any law of any foreign jurisdiction or the Unitzd States, including the Foreign 
Compt  Practices Act of 1977, as ameLLded. 
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9.1. C o n q p w  ‘inc!emni5?catiorm. Until the earlier of: (a) the second 
anniversary of thc Closing Date and (bj  the date of the consunmation of a Qwlifying IPQ (2s 

d e h e d  in ths Restated Certificate), the Company covenants and agrees to defend, indemnify and 
save and hold harmless each of the Investors, together with their respective officers, directors, 
partners, employees, trustees, attorneys and rcpresentarives and each persor. who controls such 
Investor within the nisaning of the Securities Act or the Exchange Act, from and against m y  and 
a1 1 out-of-pocket costs, expenses: liabilities: claims or legal damages (including, \vi thc;it 
limitation, reasonable fees and disbursements of counsel and accountants and other costs and 
expenses incident to any actual or threatened claim, suit, action or prl.:eeding, whether incurred 
in connection with a claim azainst the Coriipany or a t.liird px ty  ciaiin) (collecti.:sly, b*Losszs’’> 
arising out of or resultin; from: (i) any marerial inaccuracy in or material breach of m y  
representaticn, warranry, covenant or ngrecmmt made by the Company in this Agreement, any 
Ancillary Agreemsnt or in any writing delivered pu-suant to this Agreemerit or at the Closin?; 
(ii) the failure of the Company to p::form or observe in all material respects any covenani, 
ayeement  or provision to be per?miied or observed by it pursuant to this Agreement or any 
ilnciilary Agreement; (iii) any legal, administralive or oiher proceedings brought by a third party 
arising out of the. transactions contemplated by this Agreement or any Ancillary Agreement: or 
(ivj any actual or threatened claim, suit. action or proceeding arising out of or m u l l i n g  from the 
coi;duct by the Company of its business or operations. or the Company’s ocxpancy  or L I S ~  of i ~ s -  
properiies or assets, oii or ?ria- to the Closing Date; other than Losses resulting directly fmn~ the 
negligence or w i l l h i  miscondiict of such Investcr or any of its respecive officers, diroctcrs. 
employees, or any person W ~ G  conlrols such 1nves:or withir, :he meaning of the Securities Act or 
the Exchmge Act; prG;;ided, however, that. if and to the extent that such indexmification is 
unsnforctxble for any xason, the Cor.’,jan;j shall maks the maximum contribution to the 
paymeni and satisfaclion of such indemnified liabilily which Syid11 be pemissibk undsr 
ap p 1 i c ab 1 e laws . 

-- 

9.2 j 3 ” w - e .  Each party entitled to be indemnified pursuant to Section 5.1 
(sach, an “In~\:!emnifilred Party”) shall notify the Company in writing of any action against such 
Indemnified Party in respect of which the Company is or may be obligated to provide 
indemnification on account of Section 9.1, promptly after tlic receipt of notice of the 
commencement thereof. The omission o f  any Indemnified Party so to notie  the Company of 
any such action shdl  not relieve the Company from any liability which the Company may have 
to such Indemnified Party except to the extent the Company shall have been materially 
prejudiced by the omission of such Indemnified Party so to notify the Company, pursuaflt to this 
Section 9.2. In case any such action shall be brought against any Indemnified Party and such 
party shall notify the Company of the commencement thereof, the Company shall be entitled to 
participate therein and, to the extent that the Company may wish, to assume the defense thereof, 
with counsel reasonably sat isfacay to such Indemnified Party, and after notice from the 
Company to such Indemnified Party of its election so to assume the defense thereof, the 
Company wiII not be liable to such Indemnified Party under Section 9.1 for any legal or other 
expense subsequently incurred by such Indemnified Party in connection with the defsnse thereof 
nor for any settlement thereof entered into without the consent of the Company; provided, 

- 
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however, that (i) if the Company shall elect not to assume the defense of such claim or action or 
{ii)  i f  the Indcnzified Party obtains written advice of counsel that lhere niay be a material 
conflict between the positions of the Coriipany and oE the Indemnified Party in defending such 
claim or action, then separate counsel for the indemnified Party shall be entitled to participate in 
and condwt the defense and the Company shall be liable for any reasonable legal or other 
expenses incurred by the Indei. iifiied Party in connection with the defense. 

(a) ?'he Company, and its q m s .  rspreseniaiives and affiliaies will keep the 
trmsactions contemplated by this Agreemxr confidential and will  not disclose any 
information pertaining thereto to any other person or entity without the prior written 
consent of the Series D Investcorp Party; provided rhe Company may circulate a 
con-munication as to the transactions contemplated by this Agreement, which  the 
Series D Investcorp Pafly has apprwed in advance in writing, to potential and existing 
investors and to its emploj 2es. 

(Sj Any information obtained by the Investors pursuant to Section 7.1 which 
is, or tvould rzasonably be perceived to be, proprietary to the Cdmpany or otherwise- 
clsnfidsntial wiil fiat be disciosd without the prior i+vritten consent ~f the Compan;, ; 
e:,rsept for such reasonable disclosure as is made by an Investor to its affiliates: members, 
accomrants, attorneys or banks so long as such persons agree to keep such inforrnerion 
ccnfidensial and to not disclose such information without the prior written conserlt of the 
Cmipuny. Notwithstanding the foregoing, an 'Investor shall have no duly of 
conficicniialiy with respect to any information or material which: 

-__. 

(i? is, through 110 wrongful act by the Investor or its affiliates, agents 
or representatives, known to such Investor prior to the first time it is disclosed to 
the Investor by any of the Company, the Company's affiliates, agents or 
representatives or any other person under a duyj of confidentiality to the 
Company; 

(ii) is or becomes publicly known through no wronghl act of the 
Investor, its affiliates, agents or representatives; or 

(iii) is required by court 0rder .x  governmental y n c y  to be disclosed, 
provided that the Investor has used all reasonable effofis to limit such disclosure 
and to obtain confidential treatment or a protective order with respect to the 
confidential information, has given prompt notice to the Company of any such 
order or request relating to such disclosure, and has allowed the Company to 
participate in all proceedings relating thereto. 
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(c) The confidential obligations of each Investor pursuant to 
subsection 10.%(b) shall survive until the later of (i) 18 months from the date of receipt 
by the Investor of the itifonnation to which subsection 10.1($) relates and (ii) the first 
anniversary of the date that the Investors cease to have a designee on the Company's 
Board of Directors. 

IC2 Further  Assurances. Each party agrees to cooperate fully with the other 
party iind to execut:: s x h  further instruments, documents and agrcements and to give such 
further written assurancesl as niay bc reasonably requested by the other party to evidence and 
reflect the transaccions described h e .  ,in and contmpiatsd hereby, and to carry into effect the 
intents and purposes of this Agreemeot. 

10.3 RJd-~ts .Qxnulat ive.  Each of the various rights, povvers and remedies of 
the parties hcreto shall be considered to be cuniulaiive \tith and in addition to any ctlier rights, 
poLv.tlt7rs and remedies which such partie,. may have at law or in equity in the event of the breach 
of m y  of the temis of this Agxenient. The exercise or partial ssercise of m y  rizht, power or 
remedy shall neither constitute the exclusive dectioii thereof nor the waiver of arry other right, 
power or remedy available to such party. 

10.4 --- Y~tltices. AI1 notices. dernands md requests reqYred by this Agreement 
shall be in writing and shall be decmed to h a ~  been given for all purposes ;I) upon personal 

and to locations within ths conrinemal United States, ( i i i j  fiivs days after posting when sciit by 
regislered or certified mail, or ( i l d r )  on the ?kit.: of transmission vhen  seat by facsimile 
iransmission, addressed to the addresses set forth belaw: 

~ 

delivery, ( i i )  one day after Seirip sent. when sent by professional owmight courier service from . - -  

If to the Series D Invcstcorp Party ta: 

c / o  TelePacific Equity Limited 
P.O. Box 11 11 
'Xeshvind Building, Znd Floor 
Harb,: tir Drive 
Ctearge town, Grand Cayman 
Cayman Islands, B.W.I. 
Attn: Sydney Coleman 

Telephone: (345) 949-5 122 
Telecopier: (345) 949-7920 

If to the Company: 

US. TelePacific Holdings Corp. 
5 15 S. Flower Street, 47'h Floor 
Los Angeles, CA 90071 
Attn: Chief Executive Officer 

Gibson, Dunn 5; Crutcher 
200 ?ark Avenue 
IYew kkk, NY 10 I66 
Attn: E. Michael Greaney, Esq. 

Telephone: (212) 351-4000 
Telecopier: (2 12) 3 5 1-403 5 

with a copy to: 

Latham & Watkins 
70 1 "€3" Street, Suite 2 100 
San Diego, CA 92101 
Attn: Thomas A. Edwards, Esq. 



Telephone: (2 13) 2 13-3300 
Telecopier: (2 13) 213-3 100 

Telephone: (619) 236-1234 
Telecopier: (6 1'9) 696-73 19 

If to another Investor, to the address of such Investor (and with such notice copies) as is 
maintained in the records of the Company. 

The adclrssses to which notices or demands are IO be given may be changed from time to time by 
notice served as prcvided above. De1iw-y of notice to the copied parties abo-~rs is aut notice to 
ail Investor or the Company, as the case may be. 

113.5 Fleadine.  The hsadings in this :\greenlent are only for cxnuiience and 
ease of reference and are not to be considered in construction or interpretation. 

10.4 Sevtrabilitv. The provisions gf this Agreement are severable. The 
invalidity, in whole or in part, of any provision of this Agreement shall r,ot affect the validity or 
enforceability of any other of its provisions. If one or more provisions hereof shall be declared 
invalid or unenforceable, ths remaining provisions shdl  remain in hi1 force and efiect and shall 
be consrnisd in the broadest possible manner to tffecruats the purposes hereof. The parties 
furthcr agree to replace such void or unenforceable provisions of:-his Agreement w t h  valid and 
enforceable proL'isions which will achieve, to the extent possible, the economic, business and 
other purposes of the void or unenforcezble provisions. 

- 

--- 

18.7 Q::nterparts. This Agrcenent is bzing signed in several counterpars 
Each ofthem is an original, and all of thcm coilstitute one agreement. 

18.8 Entire &;seenlent. This Agreement (together with its Exhibits and other 
documents referred to herein) is intended by the parties hereto to be the final expression of their 
agreement and constitutes and embodies the entire agreement and understanding between the 
parties hereto with regard to the subject matter hereof and is a complete and exclusive statement 
of the terms and conditions thereof, and shall supersede any and all prior oral alid written 
correspondence, convxsations, negotiations, agreements and understandings relating to the samc 
subject matte:. 

18.9 Amendments and Waivers. Any term of this Agreement may be 
amended and the observance of any term of this Agreerxnt may be waived (either generally or 
in a particular instance and either retroactively or prospectively), only with the written consent of 
the Company and the holders of at least 66 2/3% of the Common Stock issued or issuable upon 
conversion of the Series D Preferred Stock. Any amendment or waiver effected in accordance 
with this paragraph shall be binding upon each holder of any securities purchased under this 
Agreement at the time outstanding (inchding securities into which such securities are 
convertibIe), each future holder of all such securities and the Company. 
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9 0.10 Governing Law; Jurisdiction: Venue. This Agreement shall be 
Y qovemed by and construed in accordaxe wilh the laws of the State of California without 
reference to its rules as to the conflicts of law. 

10.11 Specific Performance. It is acknowledged that it wili be impossible to 
measure in noney  the damages that would be suffered if the parties fail to comply with m y  of 
the obligations herein imposed on them and that in the event of any such failure, an asgrieved 
party will bc irreparably damag’:d and will not have an ade .-rate remedy at law. Any such partlv’ 
sh;?H, therefore, in addition to all remedies at law, be cniitled to injunctive r e k f ,  inc iu4ng 
speciiic performsnce. to enforce such obligations, and if any action should b; brought in  L‘i1,Uity 
to enforce any of the provisims of this &reemeat, none of the parties hereto sfiail raise the 
defcnse that t h m  is 311 adequate remedy at law. 

(a) Any and all disputes of any nature (whether sounding in contract 01’ in 
tort) arising out of or relaling to this Agreemerit must be initiated, niaintaincd and 
detznnined exclusively by binding zrbitratio~l and, on a non-exclusive basis, in the 
Couilcy of Los Angdes, State of California, pursuant to Section 10.12(c). Each party 
agrees irrevocably to submit itself? in any suit to confirm the judgment or finding of such 
arbitratcr, to the jurisdiction h r  the E’nited States District Court for thc Centrsl Disrrict. of 
California and the jurisdiction of any court ~ l c  the State of California located in L G S -  
Angeles County a n i  waives any anci all objections to jurisdiction that it may h w e  cn&r 
t!ic l a w  of the Sta::: of Califomla 01- the United States. 

(b) In case of a dispute, any party may commence the arbitration by giving 
writren notice 10 the other pursuant to Section 10.4. The arbitrator (the “Arbitr;%r”) 
n4 l  be a retired judge or“ the U-.ited States Eistrjct Court for the Central District of 
Caiifomia or of tiI* Superior Court of the State of Califomic?. in and for the County of Los 
Xn,rcles. The arbitration proceeding will be conducted by means of a reference pursuant 
to California Code of Civil Procediire Section 638(1). Within 10 Business Days after 
receipt of the notice requesting a rbh t ion ,  the p;!.!-ties shall zttempt in good faith to agree 
Epon the Arbitrator to whom the dispute will be referred and on a joint statzment of 
contentions. Unless agreement as to an ,4rbitrator is theretofore reached, within Z 0 
Business Days after receipt of the nc1l:ice requesting arbitration, each party shall submit 
the names of three (3) retired judges who have served at least five ( 5 )  years as trial judges 
in the Superior Court of the State of California or in the United States District Court. 
Any px ty  may then file a petition seeking the appointment by the presiding Judge of the 
Superior Court of one of the persons so named as “referee” in accordance with said Code 
of Civil Procedure 638( I), which petition will recite in a clear and meaningful manner t k  
factual basis of the controversy between the parties and the issues to be submitted to the 
referee for decision. Each party hereby consents to the jurisdiction of the Superior Court 
in and for the County of Los Angeles for such action and agrees that service of process 
will be deemed completed when a notice similarly sent would be deemed received under 
Scrtion 10.4. 
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(c) The hearing before the Arbitrator will be held within thirty (30) days after 
the parties reach agreement as to the identity of the Arbitrator (or within thirty (30) days 
after the appointment by the court). Unless more extensive discovery is expressly 
permitted by the Arbitrator, each party 113s only the right to one do - iment production 
request, n a y  serve but one set of interrogatories and is only entitled to depose those 
witnesses which the Arbitrator expressly ymds? it being Y the intention of the parties to 
minimize discovery procedures and to hold the hearing on 2n expedited basis. The 
Arbitrator shall sskblish the discovery schedule promptly following submission of the 
joint statcnent or intentioris (or the filing of the answer to the petitionj, to which such 
sc!leduie will be strictly adhered. AH decisions o f t h e  Arbi'lrator will be in writing and 
will not be subject to appeal. The Arbitrator shall rnaks all substantive rulings in 
accordance with California law and will have authority equal to that of a Superior Court 
Judge to grant equitable relief in an action psnding in Los h g e l e s  Sliperior Court in 
which all parties have appeared. The Arbitrator shall use ils best ef'fbrts to hear the 
dispute on consecutive days and to render a decision and award within thirty (30) days. 
Unless otherwise agreed to by the parties to the dispute being arbitrated, a court reporter 
shall be present ai arid record the proceedin,<s of the hsaring. All motions will be hear .I. at 
the rime of the hearing. The Arbitrator shall determine which mles of evidence, and 
which procedural rules, will apply. in the absence of a determination thsteof by the 
Arbitrator, the rules of the American Arbl.-iation Association, not inconsiste! :T with this 
Section 10.12, bi l l  apply to the conduct d t h c  proceedins. 

jdj  The fces and costs of the Ahbi r rs tor  will be shared zqLial!v by all disputing 
pcrties. The Arbitrator will award l q a l  fe!..;, disbursemsnxs and other expenses to the 
prevailing party or parties for such amounts as dewmined  by the Arbitrator to be 
appropriate. Judgment upon ths Arbitrator's award may be entered as if after trial in 
accordance with Califomia law. Should a pa.? fail to pay fees as required, the other 
parry may advance the same and will be entitled to a judgment from the Arbitrator in the 
amount of such fees plus interest at thc prime rate as dcrmined  by the Bank of America. 
Any award issi-led by the Arbitrator will bear interest at the judgment rate in effect in the 
State of Delaware from the date determined by the Arbitrator. 

10.13 Successors land Ass-. Except 2s otherwise provided herein, the 
provisions hereof shall inure to the benefit of. and be binding upon, the successors, .:,;signs, heirs, 
executors and administrators of the parties hereto. Each Investor may transfer or assign its rights 
and obligations hereunder; provided that such transfer or assignment will not re l iex  such 
Investo;. of its obligations hereunder unless such transfer or assignment is io an afiiliate of such 
lnve s t or. 

10.14 Expenses. The Company shall pay the reasonable fees and expenses of 
Gibson, Dunn & Crutcher LLP, counsel for the Series D Investcorp Party, incurred in connection 
with the negotiation, preparation, execution and delivery of this Agreement and the Ancillary 
Agreements and the consummation of ths transactions contemplated thereby, provided that such 
fees and expenses do not exceed Ninety Thousand Dollars (590,000). 
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10.15 Tim? is of t h e  Essence. Time will be of the essence with respect to all 
matters set forth herein. 

1Q.46 Interpretation. If any claim is made by a party relating to any conflict, 
omission or ambig:!tty in the provisions of this Agreement, no presumption or burden of proof or 
persuasion will be implied because this Agreement was prepared by or at the request of any party 
or its counsel. Thz parties waive any statute or rule of law to the contrary. Unless the contest 
otherwise requires: (1) a tcmi has the meaning assigned to it; (iij is not exclusive; jiii) 
:.i.m-ds in the singuiar include the plural, and words in the plural include the singular; (iv} 
pronouns of either gender or neuter shall include, 2s appropriate, the other pl-onciin fomis (v) 
“herein,” “hereof’ and other words of similar import refer 10 this ,4greement as a whole and not 
to any particular Section, subsection, paragraph, clause or othsr subdivision; (vi> all references to 
bbSc‘ction,” “Schedule.” or LihiSit” ~ refer to ths particular Section, Schedule or Exhibit in or 
attached to this Agreement; and (vii) “including” and “includes,” v, i xn  following any general 
provision, sentence, clause, statement, temi or matler, will be deemed to be followed by “, but 
not limited to,” and “, but 1s no: limited to,“ respectively. 

10.18 ~ ~ . t ~ h d d i n g , .  The Series D h n w t c o r p  Party 3chowledy.:s and agrees 
that the Company will comply with all withholding recpirements of US. and o t im applicaLle 
law in connection with dividends and o t i m  distributions payabls on the St;:ies D Preferred 
Stock. 
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ZX WITNESS ’h;t7MERKlF, the parties hereto have executed this Agreeri:ent 
with the intent and agreement that the same shall be effective as of the day and year first above 
writ le n . 

U.S. TELEPACFIC HOLDINGS C O W .  
a Dclaware coi-poratiori 

B. :: 
Name: 
Title: 

Richard L. Kimsey 
Chief Executive Officer 

SIGNATURE PAGE TO 
SERIES D PEFERRED STOCK PURCHASE AGREEMENT 



SERIES D P R E F E W D  STOCK PURCFL4SE ,4GREEblENT 

[INVESTOR SIGNATURE PAGE] 

'"NVT, s T 8 w s " : 

- .. . --. 
(Print lijame of Investorj 

____- 
(Signature) 

_ _ _ _ _ ~  

(Ti tk. if applicable) 

Ad dr e s s : 

(Print N a n . ~  or' Investor) 

(Signature) 

(Title, if applicable) 

Address: 

COUNTERPART SIGNATURE PAGE TO 
SERIES D PlREFERRED STOCK PURCHASE AGREEMENT 



Schedule of Investors 

Number of Shares of 
Series D Preferred Stock 
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Ptirchase Price 



EX€hIB7IT R -- -- 

Form of Amended and Pcstated Ceriificate of Incorporation 

?;SD-DGCS ki749.6[W2000] 
B- 1 



EXHIBIT c 

Schedule of Holders of Common Stock 

_ -  
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Schedule of Holders of Options 
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Schedule of Warrants 

1. Viarrant to purchase I ,?08.0OO shares of conimon stock issued to Tennenbaum Br. Co., 
LLC. The agreement governing the terms of this warrant contains anti-dilution 
provisions nrhich will be triggsred by the sale and issuance oi? the Series D Preferred 
Stock at the Closing. 

_. 3 IVarrant to purchase 342.000 shares of common stock issued to Howard >A. Levlrowitz. 
The agreement governing the terms of this warrant contains anti-dilution provisions 
which ~ v i l l  bc triggered by the sale and issliance ofthe Series D Preferred Stock at the 
Closing. 

9 
3 . Warrant to purchase 198,000 shares of common stock issued to Mark Holdsworth. The 

agreement governing the terms of this warrant contains anti-dilution provisions which 
u ;i! be Triggered by the sale and issuance of the Series D Preferred Stock at the Closing. 

-1. Yhrrant to purchase ?6h:000 shares \sf common stock issued to Mark and Alyssa 
Tsnnenbaum. The agreement governing the t e m s  of this warrant contains anti-dilution 
provisions which n4l be tiiggcred by the sale and ~ssuance of the Series D P d i n - e d  
Stock at the Closing. 

J ,  .; Warrant 10 purchz-ii.: 26,000 shares of common stock isslued to  Andrew and Julie 
Tsnnenbaum. The agreement pveming the terms of this warrant contains anti-dilution 
provisions which wilt be triggered by the sale and issuance of the Series D Prefcrred 
Stock at the Closing. 

6. Warrant to purchas: 130,000 shares of commun stock issued to RRCO. The agreenent 
governing the terms of this viarrant contains anti-dilution provisions which will be 
triggered by the sale and issuance of the Series D Preferred Stock at the Closing. 

7 / .  Warrant to purchase 20,000 shares of common stock issued to David Flmm, a former 
director of the Company. The ag reenmt  governing the terms of this warrant contains 
anti-dilution provisions which will be triggered by the sale and issuance of the Series D 
Preferred Stock at the Closing. 

3. Warrant to purchase 150,000 shares of common stock issued to David Flaum. 

9. Warrant to purchase 66,600 shxes of curnmon stock issued io Heidrick & Struggles. 

E- 1 
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EXHIBIT F 

Form of Legal Opinion of Coinpany Coiinsel 
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F o m  of Fourth ,4niended and Restated Shareholders’ Agreement 
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EX" H 
_I_ 

Fomi of Second Aniended and Restated Registration Riehts Agreemenc 
Y v 
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