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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Review of GridFlorida Regional ) Docket No. 020233-EI
Transmission Organization Proposal ) Filed: September 24, 2002
)

PETITION FOR FORMAL HEARING OF
MIRANT AMERICAS DEVELOPMENT, INC. AND CALPINE CORPORATION

Come now, Mirant Americas Development, Inc. and Calpine Corporation (“Petitioners™) and,

pursuant to Rules 25-22.029 and 28-106.201, Florida Administrative Code and Qrder Determining

GridFlorida’s Compliance with Order No. PSC-01-2489-FOF-EI and Requiring Evidentiary Hearing

and Notice of Proposed Agency Action Order Regarding Specific Changes to the GridFlorida

Compliance Filing, Order No. PSC-02-1199-PAA-EI, issued September 3, 2002, (“Compliance
Order”) hereby file their petition for formal proceedings and in support thereof state as follows:

L Background.

In December of 1999, the Federal Energy Regulatory Commission (“FERC”) issued Order
No. 2000’ requiring, among other things, public utilities that own, operate or control transmission
facilities to file proposals to participate in a regional transmission organization by October of 2000.
In response to Order No. 2000, Florida Power & Light Company, Florida Power Corporation and
Tampa Electric Company (“Applicants”) launched an extensive stakeholder coliaborative process
that resulted in the GridFlorida Transco filing at FERC. Thereafter, Florida Public Service

Commission (“PSC” or “Commission”) Docket Nos. 001148-EI, 010577-EI and 000824-El were

! Regional Transmission Organizations, Order No. 2000, 89 FERC 461,285 (1999); 65
Fed. Reg. 809 (Jan 6, 2000), FERC Stats. & Regs. 31,089 (2000).
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established to review rates, earnings and the impact of the Applicants’ participation in GridFlorida
on retail ratepayers. The PSC investigation into GridFlorida commenced in earnest in June of 2001

with the issuance of the Order Granting in Part and Denying in Part Joint Motion to Establish a

Docket as to the Prudence of the Formation of and Participation in GridFlorida, Inc., Order No. PSC-

01-1372-PCO-EI, 1ssued June 27, 2001 (Phase 1). In October of 2001, an evidentiary hearing was
held to determine the prudence of the Applicants’ formation of and participation in GridFlorida.

Following the hearing, the PSC issued Order Finding Proactive Formation of GridFlorida Prudent

and Requiring the Filing of a Modified GridFlorida Proposal, Order No. PSC-01-2489-FOF-EI,

issued December 20, 2001. (December 20 Order) The March 20, 2002 Compliance Filing of the
Applicants which is the subject of this continuing litigation was in response to the December 20
Order.

JEA, an intervenor in this proceeding only since May 29, 2002, filed pre- and post-workshop
comments addressing, inter alia, the treatment of Capacity Benefit Margin (“CBM”) in the
calculation of Available Transfer Capability (“ATC”). Prior to the filing of its intervention and
comments, JEA had not participated in either the extensive collaborative process that resulted in the
FERC filing or Phase 1 of this proceeding preferring instead to participate fully in the SeTrans RTO?.
JEA now raises the issue of CBM for the first time in the final stages of this investigation and
threatens not to join GridFlorida if its demands are not met. Petitioners will demonstrate that their

substantial interests will be adversely affected by a PSC determination made as JEA proposes. In

?Order Granting Intervention, Order No. PSC-02-0726-PCO-EL issued May 29, 2002.

*JEA is a SeTrans Sponsor. See e.g. May 24, 2002 letter to FERC Secretary Salas in
SeTrans Docket Nos. RT01-100, RT01-75 and RT01-77 from Robert Weinberg.
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addition, the threat of nonparticipation in GridFlorida is an inappropriate basis upon which to make

a decision regarding CBM.

IL. Affected Agency.

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

III.  Petitioner Information.
1. The names and addresses of the Petitioners are:

Mirant Americas Development, Inc.

Beth Bradley, Director, Market Affairs Southeast
1155 Perimeter Center West

Atlanta, Georgia 30338-5416

(678) 579-3055

(678) 579-5819

beth.bradley@mirant.com

Calpine Corporation

Joseph Regnery, Esq.

2701 North Rocky Point Drive
Suite 1200

Tampa, Florida 33607

(813) 637-7300
JRegnery@calpine.com

2. The name and address of the Petitioners’ representative is:

Leslie J. Paugh

Leslie J. Paugh, P.A.

2473 Care Drive, Suite 3 (32308)
P.O. Box 16069 (32317-6069)
Tallahassee, Florida

(850) 656-3411

(850) 656-7040
Ipaugh@paugh-law.com



3. Notice:

Petitioners received notice of the agency decision by their presence, through their

representative, at the August 20, 2002 Agenda Conference.

4. Petitioners’ Substantial Interests:

In its Comments filed May 8, 2002* (“May Comments”), JEA alleges that it has an
“ownership entitlement” to 1228 MW of the State’s 3,600 MW of import capability, 375 MW of
which is reserved by JEA as CBM to meet part of its Florida Reliability Coordinating Council
(“FRCC”) imposed operating reserve requirement. (May Comments, pg. 4) JEA further states that
the amount of CBM varies with dispatch and loading conditions and “[t]hat being the case, JEA
routinely makes its CBM capacity available for non-firm, short term transmission service,...” (May
Comments, pg. 5) In other words, JEA has profited by controlling access across the intertie and
selling its CBM.” In order to protect its interests both in the calculation of operating reserves and
the earnings from the sale of that capacity, JEA threatens not to participate in GridFlorida. “Without
a favorable resolution of this issue, JEA will find it extremely difficult to participate in the
GridFlorida ISO.” 1d. The threat is repeated in JEA’s Post-Workshop Comments, filed June 21,
2002.¢ (“June Comments”™) JEA supplies specific language changes to the Open Access
Transmission Tariff (“OATT”) that it alleges must be made to maintain its operating reserves and

states: “[w]ithout these changes, JEA’s system integrity and its ability to meet its own emergency

“Document No. 04972-02, Docket No. 020233-EL

*In its June Comments, JEA alleges that it will loose 10 million dollars a year in short-
term wheeling revenues, (June comments, pg 11).

SDocument No. 06443-02, Docket No. 020233-EI.
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needs will be placed in great jeopardy and its ability to join GridFlorida foreclosed.” (June
Comments, pg. 11) What JEA is attempting to do is hardwire CBM into the ATC calculation.

In the Compliance Order, the PSC states that it finds merit in JEA’s clarification even though
the “clarification does not appear to be necessary in order to comply with our December 20 Order,
it may help to mitigate concerns that JEA has in joining GridFlorida.” (Compliance Order, pgs. 41-
42) On that basis, the PSC orders the Applicants to include the language that requires that CBM be
taken into account in the calculation of ATC. Petitioners submit that this section of the Compliance
Order adversely affects their substantial interests, and that it is contrary to evolving FERC policy.
In addition, Petitioners contend that while it would be preferable for JEA to be a member of
GridFlorida rather than SeTrans, the mitigation of JEA’s concerns is not an appropriate basis on
which to order & noncompliant revision. JEA is continuing its SeTrans sponsorship and clearly
retains the option to not join GridFlorida regardless of the PSC’s action in this docket.

Fundamentally, CBM is a discriminatory physical and economic withholding of transmission
capacity that costs the ratepayers untold losses in foregone competitively priced generation and
unjustified subsidies to the holder of the CBM. In its Notice of Proposed Rulemaking, Docket No.
RM01-12-000, 18 CFR Part 35, issued July 31, 2002, the FERC recognizes this enormous problem
and proposes to eliminate it. The FERC states:

330.Capacity Benefit Margin is the set-aside of transmission capability by
a transmission provider to ensure the ability to import external resources
to meet generation reliability requirements or in case of a generation
capacity deficiency....

331. We propose to standardize the treatment of Capacity Benefit Margin
to ensure that (1) only customers benefitting from it pay for it, and (2)

transfer capability needed to access resources on a neighboring system is
treated consistent with all other portions of the transmission grid. Thus an



Independent Transmission Provider itself would not be permitted o set

aside transfer capability for generation reliability reasons. Rather, a load-

serving entity wanting access to resources on a neighboring transmission

system to meet its resource adequacy requirement should instead acquire

Congestion Revenue Rights from the interface to its load to ensure that

access. This will free up transfer capability now unavailable to wholesale

transmission customers and prevent cross-subsidization of transmission

customers that serve load within the Independent Transmission Provider’s

service area by point-to-point transmission system users.
Based on the foregoing, it is clear that a PSC order requiring that CBM be taken into account in the
calculation of ATC is directly contrary to FERC policy and market efficiency, as such, may create
inter-jurisdictional inconsistencies requiring further litigation to resolve as well as inter-RTO seams
issues. Moreover, even if it were appropriate to place a market participant like JEA in the position
of gatekeeper between Florida and the rest of the Southeast, a corresponding capacity adjustment to
such a transmission customer network service billing demand would need to reflect the full quantity
of such network facility reservation above and beyond its network service needs associated with
serving load in Florida in order to prevent other Florida transmission customers from subsidizing
such superior market privilege. The Compliance Order accepting JEA’s suggested change in ATC
determination language did not require a corresponding change to the calculation of JEA’s network
service charges.

CBM adversely affects Petitioners’ substantial interests because it denies access to the grid.

JEA’s reservation of 375 MW of CBM i1s a discriminatory physical withholding of valuable intertie

capability. Of the 3,600 MWs of total intertie capability, 1,623 MWs are under firm import

contracts’ leaving approximately 1,977 MW available for non-firm transactions. Of JEA’s 1,228

2002 FRCC Load and Resource Plan, pg. 26.
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MWs of ownership entitlement, 282 MWs are contracted firm imports® leaving approximately 946
MWs of JEA’s entitlement available for non-firm transactions. Based on these figures, JEA controls
roughly half of the intertie capability remaining after firm imports and more than a third of that
capability isreserved as CBM for exclusive use of JEA. This withholding of intertie capability, vital
to Petitioners’ existing and planned market activities, thwarts Petitioners’ access to markets on both
sides of the interface and frustrates the development of a wholesale competitive generation market.
Whether or not Florida’s RTO ever merges with another RTO in the Southeast, the Commission
should not allow a market participant, such as JEA, to be placed in the position of gatekeeper
between Florida and the wholesale market in the rest of the Southeast.

In addition, absent a corresponding increase to a CBM recipient’s network service charges,
Petitioners are further adversely affected because they and other users of the intertie subsidize JEA’s
specific reservation. This occurs because CBM withholds transfer capability from the market but
collectively wholesale transmission customers such as Petitioners or their wholesale customers
would be asked to pay the entire transmission cost - including the cost of facilities whose capabilities
are withheld by virtue of CBM through their transmission charges. Petitioners submit that only
customers benefitting from the CBM should pay for the CBM or the reservation should be
discontinued. In any event, all available transmission capacity on the network should be available
for delivery of the lowest cost generation to network customers on an equal basis. To do otherwise
is unjust, inequitable and adversely impacts all potential users of the transmission system.

IV.  Disputed Issues of Material Fact.

Petitioners have identified the following disputed issues of material fact in this proceeding:

*Id for the year 2002,



V.

Issue 1:

Issue 2:

Issue 3:

Issue 4:

Issue 5:

Issue 6:

Should the GridFlorida OATT specifically require that CBM be taken
into account in the calculation of ATC?

Does JEA sell its CBM at market-based rates?

Can JEA withhold transmission capability in real time or day ahead?
Can such authority compromise the efficiency of the GridFlorida
market or create the potential for JEA to inappropriately affect the
market price of energy inside Florida?

Will the cost of network facilities which make JEA’s CBM possible
be subsidized by the ratepayers of Florida?

Does JEA’s CBM reservation reduce the access to competitively

priced generation ratepayers could otherwise receive from the
Southeast?

Can JEA’s ability to withhold limited intertie capability and control
the price and timing of release of such capability be used by it to

manipulate market prices in Florida or the cost to access generation
outside of Florida?

Ultimate Facts:

Petitioners allege the following ultimate facts:

1.

The CBM reservation by JEA is a discriminatory physical withholding of valuable
transmission intertie capability.

As currently ordered, the CBM reservation is subsidized by other users of the
transmission system and is, therefore, an unjustified financial windfall to JEA.

The CBM reservation prohibits ratepayers from receiving competitively priced
gencration from the Southeast and limits the generating supply options of

competitors.

FERC policy is to standardize the treatment of CBM to ensure that only customers
benefitting from it pay for it and that transfer capability needed to access resources
in neighboring systems is treated uniformly with other portions of the grid.

JEA is a Sponsor of SeTrans.



6. JEA’s suggested clarification requiring that CBM be taken into account in the

calculation of ATC is not necessary in order to comply with the PSC’s December 20
Order.

V1.  Statement of Rule, Statute or Agency Action Requiring Modification.

Petitioners submit that the Compliance Order must be modified to omit the following finding
on page 41: “[t]herefore, we find that the Applicants shall include language that clarifies that CBM
is taken into account when calculating the ATC used by GridFlorida.” Petitioners further submit
that the PSC should omit the first phrase of the sixth ordering paragraph which states: “ORDERED
that GridFlorida shall adopt the language identified in the body of this Order to clarify that CBM is
taken into account when calculating the ATC used by GridFlorida; ...”

VIL. Relief Sought.

Petitioners respectfully request the Commission to set this matter for formal evidentiary
hearing and such other relief as the Commission deems appropriate.

Respectfully submitted this 24™ day of September, 2002.

o

Leshe J. Pa{gh = 7/

Leslie J. Paugh, P.A.

2473 Care Drive, Suite 3, 32308
Post Office Box 16069, 32317-6069
Tallahassee, Florida

Telephone: 850-656-3411
Telecopier: 850-656-7040
Ipaugh@paugh-law.com

Attorney for: Calpine Corporation and
Mirant Americas Development, Inc.



CERTIFICATE OF SERVICE
DOCKET NO. 020233

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
facsimile (*), electronic mail (**), and U.S. Mail to the following parties on this 24™ day of

September, 2002.

Jennifer Brubaker, Esq. **

William Keating, Esq.

Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, F1. 32399-0850

Mark Sundback, Esq.**
Kenneth Wiseman, Esq.
Andrews & Kurth Law Firm
1701 Pennsylvania Ave., NW
Suite 300

Washington, DC 20006

Lee L. Willis, Esq.**

James D. Beasley, Esq.

Ausley & McMullen Law Firm
227 South Calhoun Street
Tallahassee, FIL 32301

Thomas W. Kaslow **
Calpine Corporation

The Pilot House, 2™ Floor
Lewis Wharf

Boston, MA 02110

John W. McWhirter, Esq.**
McWhirter Reeves

400 North Tampa Street
Suite 2450

Tampa, FL 33601-3350

Lee E Barrett **

Duke Energy North America
5400 Westheimer Court
Houston, TX 77056-5310

David L. Cruthirds, Esq. **
Attorney for Dynegy, Inc.
1000 Louisiana Street
Suite 5800

Houston, TX 77002-5050

Michelle Hershel**

Florida Electric Cooperatives
Association, Inc.

2916 Apalachee Parkway
Tallahassee, FL 32301

Richard Zambo, Esq **
598 SW Hidden River Ave
Palm City, FL 34990

David Owen, Esq. **
Assistant County Attorney
Lee County, Florida

P.O. Box 398

Ft. Myers, FL. 33902



Frederick M. Brvant**
FMPA

2061-2 Delta Way
Tallahassee, FL. 32303

Michael B. Twomey, Esq.**
P.O. Box 5256
Tallahassee, FL 32314-5256

Natalie B. Futch **
Bill Bryant, Jr.

Katz, Kutter

106 E. College Avenue
12" Floor

Tallahassee, FL. 32301

Pete Koikos **

City of Tallahassee

100 West Virginia Street
Fifth Floor

Tallahassee, FL 32301

Ed Regan **

Gainesville Regional Utility Authority

P.O. Box 147117, Station A136
Gainesville, FL 32614-7117

Douglas John**

Matthew Rick

John & Hengerer

1200 17™ Street, N.W.

Suite 600

Washington, DC 20036-3013

John Giddens **

Reedy Creek Improvement District
P O Box 10170

Lake Buena Vista, FL 32830

Joseph A. McGlothlin, Esq. **
McWhirter Reeves

117 S. Gadsden Street
Tallahassee, FL. 32301

Russell S Kent

Sutherland Asbill & Brennan LLP
2282 Killearn Center Blvd
Tallahassee, FL. 32308-3561

Marchris Robinson *

Manager, State Government Affairs
Enron Corporation

1400 Smith Street

Houston, TX 77002-7361

Florida Retail Federation **
100 E. Jefferson Street, Suite 900
Tallahassee, FL. 32301

Daniel Frank, Esq. **
Sutherland, Asbill & Brennan
1275 Pennsylvania Ave., N.W.
Washington, DC 20004-2415

Robert Miller **

Kissimmee Utility Authority
1701 West Carroll Street
Kissimmee, FL 32746

Paul Elwing **

Lakeland Electric

501 East Lemon Street
Lakeland, FL. 33801-5079



Ron LaFace/Seann M. Fraizer **
Greenberg, Traurig Law Firm
101 E. College Avenue
Tallahassee, FL. 32301

Wade Litchfield *

Office of General Counsel
700 Universe Boulevard
Juno Beach, FL. 33408-0420

Paul Lewis, Jr, **

Florida Power Corporation

106 E. College Avenue, Suite 800
Tallahassee, FLL 32301-7740

Jack Shreve **

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Suite 812
Tallahassee, FL. 32399-1400

James A. McGee, Esq. **
Florida Power Corporation

P. O. Box 14042

St. Petersburg, FL. 33733-4042

Linda Quick **

South Florida Hospital
and Healthcare

6363 Taft Street
Hollywood, FL 33024

Kenneth Hoffman, Esq. **
Rutledge Law Firm

P. O. Box 551

Tallahassee, FI. 32302

Alan J. Statman **

General Counsel

Trans-Elect, Inc.

1200 G. Street, NW, Suite 600
Washington, DC 20005

Thomas J. Maida *

N. Wes Strickland

Foley & Lardner Law Firm

106 E. College Avenue, Suite 900
Tallahassee, FL. 32301

Harry W. Long **
Angela Llewellyn

Tampa Electric Company
P.O0.Box 111

Tampa, FL 33601

Michael Briggs **

Reliant Energy Power

Generation, Inc

801 Pennsylvania Avenue, Suite 620
Washington, DC 20004

Timothy Woodbury **

Seminole Electric Cooperative, Inc.
16313 North Dale Mabry Highway
Tampa, FL 33688-2000

William T. Miller, Esq. **
Miller, Balis & O’Neil, P.C.
1140 Nineteenth Street, N.-W.,
Suite 700

Washington, DC 20036-6600

John T. Butler, Esq.

Steel, Hector & Davis, LLP
200 South Biscayne Boulevard
Suite 4000

Miami, FI. 33131-2398



Lee Schmudde *

Walt Disney World Co.

1375 Lake Buena Drive
Fourth Floor North

Lake Buena Vista, FL 32830

Suzanne Brownless, Esq. **
1975 Buford Boulevard
Tallahassee, FL. 32308

Steven H. McElhaney, Esq.
2448 Tommy’s Turn
Oviedo, FL 32766

David E. Goroff, Esq.

Peter K. Matt, Fsq.

Bruder, Gentile & Marcoux, LLP
1100 New York Avenue, NW
Suite 510 East

Washington, DC 20005

Michael B. Wedner **
Assistant General Counsel

117 W. Duval Street, Suite 480
Jacksonville, FL 32202

Wayne A. Morris, Esq. **
Thomas E. Washburn
Orlando Utilities Commission
Post Office Box 3193

500 South Orange Avenue
Orlando, FL 32802

Beth Bradley **

Mirant Americas Development, Inc.

1155 Perimeter Center West
Atlanta, GA 30338-5416

Jon C. Moyle, Esq. **
The Perkins House

118 North Gadsden Street
Tallahassee, FI. 32301

Thomas A. Cloud, Esq. **

W. Christopher Browder, Esq.
Gray, Harris & Robinson, P.A.
P. O. Box 3068

Orlando, FL. 32802-3068

William G, Walker *

Florida Power & Light Company
215 S. Monroe Street, Suite 810
Tallahassee, FL. 32301

P. G. Para **

Director of Legislative Affairs
JEA

21 West Church Street
Jacksonville, FL 32202

Dick Basford **

Dick Basford & Associates, Inc.
5616 Fort Sumter Road
Jacksonville, FL. 32210



CPV Atlantic Ltd. Florida Industrial Power Users Group **
145 NW Central Park Plaza, Ste. 101 ¢/o McWhirter Law Firm
Port Saint Lucie, FL. 34986 Vicki Kaufman/Joseph McGlothlin

117 S. Gadsden Street

Tallahassce, F1 32301

Gary L. Sasso, Esq. ** Florida Municipal Power Agency (Orl) **
James M. Walls, Esq. Robert C. Williams

Carlton, Fields Law Firm 8553 Commodity Circle

P O Box 2861 Orlando, FL. 32819-9002

Saint Petersburg, FL. 33731

Dr. Marc C Bruner ** LeBouf Law Firm *
Solid Waste Authority 1875 Connecticut Ave., NW., Ste 1200
7501 North Jog Road Washington, DC 20009

West Palm Beach, FL 33412

Melissa Lavinson ** Cynthia Bogorad/D Pomper/J. Schwarz **
PG&E National Energy Group Company Spicgel & McDiarmid

7500 Old Georgetown Road 1350 New York Ave, NW, Ste 1100
Bethesda, MD 20814 Washington, DC 20005-4798
Wright/LaVia *

Landers Law Firm

310 West College Ave.

Tallahassee, FL 32301
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