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4PPEARANCES : 

LAWRENCE HARRIS and MARY ANNE HELTON, FPSC Of f ice o f  

the General Counsel , 2540 Shumard Oak Boul evard, Ta l  1 ahassee, 

32399-0850, appearing on .behalf o f  the Commission F1 orida 

S t a f f .  

Pensaco 

Company 

F7 orida 

JEFFREY A. STONE, Beggs & Lane, P. 0. Box 12950, 

a Flor ida 32591-2950, appearing on behalf o f  Gulf Power 

MICHAEL 3. TWOMEY, P. 0. Box 5256, Tallahassee, 

32314-5356, appearing on behalf o f  Flor ida Action 

Loa l i t ion  Team. 

GARY SASS0 and SUSAN CLARK, P. 0. Box 2861, S t .  

Petersburg, Flor ida 33731-2861, appearing on behalf o f  Flor ida 

Power Corporation. 

JOE McGLOTHLIN, McWhi r t e r ,  Reeves, McGl oth l  in, 
Davidson, Decker, Kaufman & Arnold, P.A., 117 South Gadsden 

Street , Tal  1 ahassee , F1 orida 32301, appearing on behal f o f  

Flor ida Partnership f o r  Affordable Competitive Energy and 

Re1 i ant Energy Power Generation, Inc. 

JAMES D. BEASLEY, Ausley McMullen, P. 0. Box 391, 

Tallahassee, Flor ida 32301, appearing on behalf o f  Tampa 

E lec t r i c  Company. 
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SPPEARANCES CONTINUED: 

RICHARD ZAMBO, 598 S.W. Hidden River Avenue, Pa lm 

3 t y ,  Flor ida 34990, appearing on behalf o f  the City o f  Tampa 

and Solid Waste Author i ty  o f  Pa lm Beach County. 

ROBERT SCHEFFEL WRIGHT, Landers 81 Parsons, 310 West 

:allege Avenue, Tallahassee, F lor ida 32301, appearing on behalf 

D f  Calpine Eastern Corporation. 

V I C K I  GORDON KAUFMAN, McWhi r t e r  , Reeves, McGl o th l  in ,  

Davidson, Decker, Kaufman & Arnold, P.A., 117 South Gadsden 

Street, Tallahassee, Flor ida 32301, appearing on behalf o f  the 

Florida Indus t r ia l  Power Users Group. 

JON C. MOYLE, JR., Moyle, Flanigan, Katz, Raymond 81 

Sheehan, P.A., 118 North Gadsden Street, Tallahassee, Flor ida 

32301, appearing on behal f o f  CPV Gul fcoast . 
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P R O C E E D I N G S  

CHAIRMAN JABER: Good morning. Le t ' s  c a l l  t h i s  

iearing t o  order. And s t a f f ,  i f  you could read the notice, 

11 ease. 

MR. HARRIS: Thank you, Chairman. Pursuant t o  notice 

issued December 3rd, which i s  a not ice o f  rescheduled hearing 

i f t h i s  hearing which was o r i g i n a l l y  scheduled f o r  

Iecember 5th, 2002, t h i s  time and place has been noticed fo r  a 

;ommi ssion workshop on r u l  emaki ng on proposed rev i  s i  ons t o  Rul e 

?5-22.082, Flor ida Administrat ive Code, select ion o f  generating 

:apaci ty. 

CHAIRMAN JABER: Thank you, Mr. Harris. Now, i n  

terms o f  taking appearances, you want me t o  go ahead and take 

appearances for a l l  o f  the par t ies tha t  intend t o  speak and 

sart ic ipate today; correct? 

MR. HARRIS: Yes, Chairman. 

CHAIRMAN JABER: Ms. Clark, l e t ' s  go ahead and start 
d i th  you, and w e ' l l  j u s t  work our way down the Bench. And i f  

there's anyone s i t t i n g  out i n  the audience tha t  needs t o  make 

an appearance, you can come up t o  the tab le and do so. 

MR. CLARK: Susan Clark representing Flor ida Power & 

Light and also w i l l  be speaking on behalf o f  the IOUs. 

MR. SASSO: Gary Sasso representing Flor ida Power 

Corporation, and I w i l l  be speaking on behalf o f  the IOUs. 

MR. STONE: Jef f rey A. Stone o f  the l a w  firm Beggs & 

FLORIDA PUBLIC SERVICE COMMISSION 
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Lane i n  Pensacol a representing Gul f Power Company. 

MR. BEASLEY: James D. Beasley o f  the l a w  f i r m  o f  

Ausl ey & McMul 1 en, Ta l  1 ahassee, F1 o r i  da , representi ng Tampa 

E l  e c t r i  c Company. 

MR. ZAMBO: Rich Zambo representing Sol id  Waste 

Authority o f  Palm Beach County and the City o f  Tampa, Florida. 

MR. GREEN: Michael Green representing Florida PACE. 

MR. McGLOTH .IN: Joe McGlothlin representing Florida 

PACE and a1 so Re1 i a n t  Energy Power Generation, Inc. 

MR. WRIGHT: Schef Wright representing Calpine 

Eastern Corporation. 

MS. KAUFMAN : Vicki Gordon Kaufman representi ng the 

Flor ida Indust r ia l  Power Users Group. 
MR. TWOMEY: Mike Twomey representing the Florida 

Action Coal i t ion Team, and wi th  me today i s  Ernie Bach, the 

executi ve d i  rector o f  t ha t  organi za t i  on. 

MR. MOYLE: Jon Moyle, J r . ,  Moyle, Flanigan 

representing CPV Gul fcoast . 
CHAIRMAN JABER: I s  there anyone else tha t  needs t o  

make an appearance t h i s  morning? 

Okay. S t a f f .  

MR. HARRIS: Larry H a r r i s  on behalf o f  the Florida 

Public Service Commission. With me i s  s t a f f  member Tom 

B a l l  inger who, I bel ieve, has some comments. 

CHAIRMAN JABER: Okay. I would note for the record 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

7 

that  t h i s  hearing i s  conducted according t o  the rulemaking 

provisions o f  Section 120.54, Flor ida Statutes. The proposed 

r u l e  tha t  we're concerned wi th  today i s  Rule 25-22.082, Florida 

Administrative Code. I t ' s  the selection o f  generating 

capacity. 

The amendments t o  the r u l e  were proposed i n  a notice 

that  was published i n  the Flor ida Administrat ive Weekly on 

October 25th, 2002. The purpose o f  t h i s  hearing i s  t o  allow 

the Commission t o  inform i t s e l f  o f  matters bearing on the 

proposed r u l e  amendments by g iv ing affected persons an 

opportunity t o  present evidence and argument on the merit  o f  

the amendment s . 
I n  a rulemaking proceeding, any person may make 

comments o r  make suggestions concerning the proposed rule. 
do understand tha t  par t ies have worked w i th  s t a f f  on a proposed 

order f o r  presentations. I do want t o  say from the outset t ha t  

I appreci a t e  everyone ' s cooperati on in tha t  regard . We w i  11 

proceed informal ly without swearing witnesses. The Commission 

s t a f f  w 11 make i t s  presentation f i r s t .  

I 

I t ' s  my understanding tha t  on November 27th a l i s t  o f  

issues and an order of presentation was issued t o  the part ies 

pursuant t o  an order establ ishing procedure, and both the order 

and i n  the notice, the par t ies were put on not ice tha t  

fo l lowing the staff par t i c ipa t ion  par t ies would have an 

opportunity t o  present evidence and make comments. 

FLORIDA PUBLIC SERVICE COMMISSION 
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I t  may be necessary, as we go along the way, t o  

impose time l i m i t s  on presentations, although I don't expect t o  

do so. This has been noticed for a two-day hearing, and I 

would encourage par t ies t o  l i m i t  . t h e i r  comments as appropriate. 

Understand tha t  the Commission i s  very aware o f  the issues t h a t  

have been presented i n  t h i s  proceeding and tha t  we've read a l l  

the comments tha t  were f i l e d  i n  t h i s  proceeding. 

Do note tha t  Commissioners may ask questions and tha t  

par t ies may ask questions o f  each other. 

f l e x i b l e  i n  al lowing a l l  o f  that .  Persons who wish t o  

par t i c ipa te  a t  the hearing need t o  go ahead and reg is ter  a t  the 

beginning of the hearing. I th ink  we've addressed tha t  j u s t  by 

taking appearances, or i s  there something more you need? 

I'm going t o  be 

MR. HARRIS: That's f ine.  And we also have a sheet 

o f  paper over here tha t  people can sign t o  make sure tha t  - - 
w e ' l l  go back and check i t  a t  the end t o  make sure everybody 

who signed the l i s t  w i l l  be given a chance t o  part ic ipate.  

CHAIRMAN JABER: Great. Now, I ' m  also aware tha t  one 

o f  the orders on procedure indicated tha t  the post-hearing 

comments - -  whether there 's  a need for post-hearing comments 

would be taken up a t  the hearing. 

Commission's a t tent ion a t  the conclusion o f  the hearing. I 

have t o  t e l l  you, though, j u s t  as one Commissioner where I 

stand r i g h t .  I ' m  interested i n  not having post-hearing 

comments. I th ink  tha t ,  Commissioners, we've heard so much 

I want t o  br ing tha t  t o  the 
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related t o  the proposed ru le  amendments concerning t h i s  ru le ,  

but I j u s t  - -  i n  the in te res t  o f  d isclosing t o  fo lks where my 

preference i s ,  I wanted t o  go ahead and put tha t  i n  the record 
but not take tha t  issue up u n t i l  . the conclusion o f  the hearing. 

And wi th  that ,  s t a f f ,  I understand tha t  the notebook 

that  you've prepared for the Commissioners and the par t ies 

needs t o  be i d e n t i f i e d  as a composite exhib i t?  

MR. HARRIS: That's correct, Chairman. We have a 

composite Exhib i t  Number 1 which consists o f ,  I believe, 17 

tabbed items. We have a copy per presenter or per party. S m 

have been passed out already, but we do not have enough copies 

fo r  each indiv idual  person i n  the audience t o  receive one. The 

exh ib i t  contains a l l  o f  the items t h a t  need t o  be i n  the 

record: The not ice o f  proposed rulemaking, a copy o f  the rule, 
and then the comments tha t  we've received, including responsive 

comments received through the end o f  l a s t  week. 

CHAIRMAN JABER: Are there any modifications or 

corrections t o  the composite exhib i t?  

MR. HARRIS: I don't bel ieve so. Mr. B a l l  inger has a 

few modifications t o  h i s  testimony t o  b r ing  i t  i n  l i n e  w i th  the 

composite exhib i t ,  but no modifications tha t  I ' m  aware o f  t o  

the substance* 

CHAIRMAN JABER: Okay. Then l e t ' s  go ahead and 

iden t i  fy  composite Exhib i t  Number 1 as s t a f f ' s  notebook 

containing a l l  the comments, the notices, and i t  looks l i k e  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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orders on procedure re1 ated t o  t h i  s proceedi ng. 

Exhibi t  Number 1. 

It ' s composite 

(Exhibi t  1 marked fo r  i den t i f i ca t i on . )  

CHAIRMAN JABER: And i s  i t  appropriate t o  go ahead 

and admit t h a t  i n t o  the record now or a t  the - -  

MR. HARRIS: I believe so, yes. 

CHAIRMAN JABER: Hearing Exhib i t  Number 1 - - 

MR. McGLOTHLIN: Chairman Jaber? 

CHAIRMAN JABER: M r .  McGlothlin. 

MR. McGLOTHLIN: I do have a correction i n  the form 

o f  a short addi t ion t o  one o f  the attachments t o  PACE'S 

comments and exhib i ts .  

proceeding today. I f  you want t o  w a i t ,  a t  tha t  po int  I'll j u s t  

add a short sentence a t  tha t  po int .  

CHAIRMAN JABER: I t ' s  a sentence tha t  goes i n t o  your 

I do intend t o  address tha t  during the 

comments? 

MR. McGLOTHLIN: I t ' s  a sentence tha t  w i l l  be added 

t o  one the attachments t o  our comments . 
CHAIRMAN JABER: Le t ' s  go ahead and deal w i th  tha t  

now, so I can admit the exh ib i t  i n t o  the record. Which 

attachment i s  it? 

MR. McGLOTHLIN: Attachment Number 9. And by way of 

quick explanation, PACE i s  going t o  sponsor i t s  own d r a f t  ru le  

language, but we also i n  the a l ternat ive submitted a markup t o  

the amendments tha t  were published. And it was pointed out t o  

FLORIDA PUBLIC SERVICE COMMISSION 
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me j u s t  t h i s  morning tha t  there was an omission i n  tha t  markup. 

I t ' s  a t  Page 7 o f  tha t  attachment. 

CHAIRMAN JABER: . Okay. I ' m  on Exhib i t  Number 9 which 

looks l i k e  your modif icat ions t o  .the proposed ru le .  

MR. McGLOTHLIN: That ' s correct. 

CHAIRMAN JABER: I'll f i n d  i t  fo r  you i n  j u s t  a 

second, Commissioner Bradley. Let me make sure I have it. 

Your changes t o  the proposed r u l e  and Page 7 o f  those changes? 

MR. McGLOTHLIN: That 's correct, and what i s  

i d e n t i f i e d  as ( 9 )  of tha t  page. 

CHAIRMAN JABER: Hang on. Let me get the 

Commissioners caught up. Commissioner Bradley, i f  you look a t  

I t em Number 7 i n  the notebook, and go t o  the very back o f  Item 

Number 7, yeah,. Page 7 o f  that .  Those pages you're on r i g h t  

now, Page 7 i s  what you want. And I th ink  the change i s  t o  

(9); i s  t h a t  correct? 

MR. McGLOTHLIN: That 's correct . 
CHAIRMAN JABER: Commi ssi  oners, are we a1 1 there? 

What ' s  the change, Mr. McGlothl in? 

MR. McGLOTHLIN: The change i s  t o  add t o  tha t  

sentence, i n  order t o  complete the thought, there would be a 

comma a f t e r  score a l l  proposals, comma, and add the fol lowing 

language, including tha t  o f  the publ ic  u t i l i t y ,  comma. 

COMMISSIONER BRADLEY: Repeat that ,  please. 

MR. McGLOTHLIN: Yes. Including tha t  o f  the public 

FLORIDA PUBLIC SERVICE COMMISSION 
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i t i l i t y ,  comma, and shall submit i t s  proposal a t  the same time 
md i n  the same manner as other participants, period. And I 

ipologize for t h a t  having escaped my attention earlier than 
today. 

CHAIRMAN JABER: Would you read the enti r e  sentence 

flow? 
MR. McGLOTHLIN: Yes. "In those circumstances, the 

public u t i l i t y  shall engage i n  an independent evaluation f o r  

all proposals, including t h a t  of the publ ic  u t i l i t y ,  and shall 
submit i t s  proposal a t  the same time and i n  the same manner as 
other participants. I' 

CHAIRMAN JABER: Thank you. 

COMMISSIONER BRADLEY: Madam Chair? 
CHAIRMAN JABER: Commissioner Bradley. 
COMMISSIONER BRADLEY: I have a suggestion for a 

manner t o  deal w i t h  this i n  the future. Would i t  be possible 
i n  the future f o r  you t o  submit these changes i n  writing so 
tha t  - -  

MR. McGLOTHLIN: I certainly would have done so had I 

been alert enough t o  know t h a t  before this morning, 
Comm ssioner. I regret f o r  the inconvenience. 

COMMISSIONER BRADLEY: Okay. B u t  I would hope t h a t  
any changes t h a t  you would want t o  submit t h a t  you would be 
alerted t o  i t  before the hearing and just take the time t o  type 

i t  up and give it t o  us. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 
5 

6 

7 
8 

9 

10 

11 
12 

13 
14 
15 

16 
17 
18 
19 

20 
21 
22 

23 

24 

25 

13 

MR. McGLOTHLIN: Sure, tha t  would be my ambition. 

COMMISSIONER BRADLEY: I f  a t  a l l  possible, I would 

appreciate tha t  . 
CHAIRMAN JABER: So tha t  sentence: In those 

c i  rcumstances, the pub1 i c u t i  1 i t y  shal l  engage an independent 

evaluator t o  score a l l  proposals, including tha t  o f  the publ ic 

u t i l i t y ,  and shal l  submit i t s  proposal a t  the same time and i n  

the same manner as the other part ic ipants.  

MR. McGLOTHLIN: Yes. 

CHAIRMAN JABER: Okay. A n y  other modifications t o  

the comments? Okay. With that ,  Exhib i t  Number 1 i s  admitted 

i n t o  the record. 

(Exhibit  1 admitted i nts the record. ) 

CHAIRMAN JABER: M r .  Bal l inger,  I understand you have 

a presentation you need t o  make, and then w e ' l l  tu rn  t o  the 

par t ies . 
MR. BALLINGER: Yes, ma'am. I t ' s  very b r i e f .  Before 

I summarize the ru le ,  I need t o  make a few corrections i n  my 

p r e f i l e d  comments t o  j i v e  w i th  the s t a f f  composite exhib i t .  I 
handed out these corrections t o  the Commissioners l a s t  week, so 

your assistants could have marked them up i n  the exhib i t .  I 

hope they did. If not, I ' l l  j u s t  run through them r e a l  quick. 

I guess it would be on Tab Number 9 i s  where my 

comments are contained. On Page 1 o f  the comments, on Line 23, 

t ha t  l a s t  sentence needs t o  be str icken since now the proposed 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

14 

revisions t o  the r u l e  a re  i n  the composite exhib i t .  The one I 

had attached t o  my p r e f i l e d  comments was a l i t t l e  e a r l i e r  

version, and there was some numbering changes tha t  came about. 

The other changes are on Page 3, Line 16. 

COMMISSIONER BRADLEY: Which exhib i t?  

CHAIRMAN JABER: This i s  Exhib i t  9. Exhibi t  9 ,  the 

change t o  Page 1. 

MR. BALLINGER: Str ike the l a s t  sentence on Line 23. 

CHAIRMAN JABER: The sentence readi ng, "The proposed 

r u l e  rev is ion i s  contained i n  Exhib i t  Number TEB-1" i s  

str icken? 

MR. BALLINGER: Yes. 

CHAIRMAN JABER: Page 3? 

MR. BALLINGER: Page 3, Line 16, j u s t  change the 

number 6 t o  a number 5, and change the number 12 t o  a number 

13. 

COMMISSIONER BRADLEY: Change 6 t o  what, 5? 

MR. BALLINGER: Five, and then 12 t o  13 on those 

number references o f  the r u l  e. 

That same page on Line 25, again, change the 6 t o  a 

5. 

On Page 4, Lines 2 and, 4, again change the 6 t o  a 5. 

And on Line - - 
COMMISSIONER BRADLEY: Which 1 ine? 

MR. BALLINGER: A t  Lines 2 and 4, y o u ' l l  see two 
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references t o  the r u l e  there. Change the number 6 t o  a number 

5. 

COMMISSIONER BRADLEY: And Line 4? 

MR. BALLINGER: Yes. That same page, Lines 17 and 

19, changing the 12 t o  13. And tha t  completes my corrections. 

COMMISSIONER BRADLEY: And I would also make the same 

request t o  s t a f f .  

MR. BALLINGER: And they were. I submitted them t o  

your assistant 1 ast  week. 

COMMISSIONER BRADLEY: Okay. 

CHAIRMAN JABER: Mr. Bal l inger,  go ahead. 

MR. BALLINGER: The ex is t ing  r u l e  has been i n  place 

since 1994, and i n  January o f  2080, the Commission directed the 

s t a f f  t o  analyze expansion ~f the current r u l e  t o  require RFPs 

fo r  repowering projects. A t  the September 30th, 2002 agenda 

conference, the s t a f f  presented such a r u l e  tha t  would require 

RFPs f o r  repowering projects and other non-Power Plant S i t i n g  

Act projects. A t  the conclusion o f  the agenda, the Commission 

decided not t o  expand the scope o f  the current r u l e  but 

continue RFPs for Power Plant S i t i n g  Act projects only. 

The proposed revis ion t h a t  i s  before us today w i l l  

enhance the ex is t ing  r u l e  based on experiences gained over the 

past e ight  years. The overal l  i n t e n t  o f  the revisions are t o  

ensure a c l  ear  and understandabl e process whereby information 

is p l a i n l y  i d e n t i f i e d  up front.  The major i ty  o f  the revisions 
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codi fy ex is t ing  regulatory practices which should add c l a r i t y  

t o  the ru le .  

The requirement t o  conduct a meeting p r i o r  t o  the 

release o f  the RFP should help t o  i d e n t i f y  concerns and, 

hopefully, streamline the en t i re  process. As wi th  the ex is t ing  

ru le ,  the IOUs s t i l l  make the f inal  decision and must j u s t i f y  

tha t  decision before the Commission a t  a determination o f  need 

proceedi ng . 
I n  a memo dated - -  from Ms. Brubaker dated 

December 5th, which was a rev is ion t o  the 11/27 memo tha t  the 

Chai rman referenced, i ncl uded a 1 i s t  o f  ten ta t i ve  i ssues. 

Issues 1 through 3 were discussed a t  the 9/30 agenda. 

and 5 are new issues tha t  s t a f f  has gleaned from the comments 

submitted so far by the part ies.  And since the purpose o f  t h i s  

hearing i s  t o  educate the Commissioners and the part ies,  I ' m  

prepared t o  discuss a l l  these issues as wel l .  And tha t  

concludes my summary. 

Issues 4 

CHAIRMAN JABER: Thank you, M r .  Bal l inger.  Now, 

before we tu rn  t o  the IOUs - -  Ms. C l a r k ,  I know you want t o  

s t a r t  on behalf o f  the IOUs - -  are the members o f  the publ ic 

here? Any customer par t i c ipa t ion  before we get started w i th  

the IOUs? 

Okay. Ms. Clark, go ahead. 

MR. CLARK: Madam Chairman, M r .  Sasso w i l l  make the 

comments f o r  the IOUs. 
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MR. SASSO: Madam Chai rman, Commi ssioners, we are 

very mindful o f  the Chairman's remarks tha t  the Commission has 

heard a great deal about the proposed amendment t o  the ru le .  

I n  fac t ,  the Commission has had the benef i t  o f  many comments 

and arguments and input by s t a f f .  There have been extensive 

discussions, even negotiations, workshops, agendas and so on, 

and the culmination o f  a l l  o f  t h a t  i s  the proposed r u l e  tha t  

M r .  Ba l l inger  described. 

I t ' s  not  exact ly what others wanted, but i t ' s  our 

understanding, based on the discussion a t  the agenda 

conference, t ha t  t h i s  r e f l e c t s  the Commission's best sense 

about how t o  balance the many views, interests,  and 

considerations on the key issues a t  least  t h a t  have been 

presented t o  the Commi ss i  on. 

I t ' s  not  exact ly what we wanted. 

We are not here today t o  debate issues o f  statutory 

author i ty  and t o  attempt t o  go back t o  square one on t h i s ,  

although we ce r ta in l y  stand on the comments we have submitted. 

Judging from the comments submitted by other part ic ipants,  

we ' r e  not confident t h a t  everyone agrees t h a t  we ' ve passed 

square one. I n  fact, the Commission i s  being urged by many t o  

r e v i s i t  what i n  our view are some o f  the most fundamental 

issues t h a t  we believe the Commission has entertained, worked 

through i n  the process o f  developing the proposed ru le ,  and i n  

many cases rejected 

The s p i r i t  of our comments today i s  r e a l l y  t o  o f f e r  
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some proposals t h a t  would incrementally clarify and improve the 
proposed rule, not t o  start  from a clean slate. Although, we 
do feel obliged i n  the course o f  our remarks t o  address some o f  

the proposals and arguments put forward by others i n  this 
process. 

Turning t o  our comments on the particular provisions 
o f  the proposed rule beginning w i t h  Section 1, this concerns a 
statement of scope and intent. And as we read it, i t  reflects 
language t h a t  i s  really a vestige of some early drafts of the 
proposed rule. As M r .  Ballinger was describing, staff started 
o f f  w i t h  some straw proposals t h a t  were much broader i n  scope; 
and, therefore, i t  was pertinent t o  discuss different issues of 

statutory authority which, i n  our view, have now been 
beneficially mooted out by the evolution o f  this rule. And 

we're concerned t h a t  by retaining some of this far-reaching 
discussion about scope, t h a t  we will have some ambiguity, and 

we may face issues i n  the future about w h a t  the rule was 

intended t o  accomplish. And so we've proposed paring back the 
statement o f  scope and intent t o  w h a t  is tailored t o  the 
current scope o f  the rule t o  avoid disputes i n  the future about 
what the rule was intending t o  accomplish. And o f  course, 
we've submitted a marked up version o f  the proposed rule 
reflecting those changes which simply eliminates some o f  the 
language i n  the current statement of the scope and intent of 

the rule. 
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Turning t o  Section 5B o f  the proposed ru le .  This 

i rov is ion st ipulates a new requirement tha t  u t i 1  i t i e s  provide 

je ta i led  information regarding the u t i l i t i e s '  ten-year 

i i s t o r i c a l  and ten-year projected net energy f o r  load. And 

Me've suggested here t h a t  we omit t h i s  requirement because 

Me're confused by what's meant by it. We don ' t  know what 

je ta i led  information refers  to .  The IOUs already publish 

je ta i led  information and data about t h i s  matter i n  the ten-year 

s i t e  plans. And so we're concerned tha t  incorporating an 

indefined requirement o f  providing detai led information i n  t h i s  

v l e  w i l l  only give r i s e  t o  disputes i n  the future and 

innecessarily so because the information i s  provided i n  the 

ten-year s i t e  plans which are matters o f  publ ic record. 

Section 5F i s  a central par t  o f  t h i s  proposed r u l e  

iecause i t  deals w i th  the content o f  the RFP. And 5F i n  

)a r t i cu la r  requires tha t  we i d e n t i f y  c r i t e r i a  tha t  w i l l  be 

jppl ied t o  select the f i n a l i s t s  i n  the process and spec i f i ca l l y  

pefers t o  a l l  c r i t e r i a ,  including a l l  weighting and ranking 

factors. We're concerned about t h i s  because i t  implies a 

legree o f  precision t h a t  doesn't ex i s t  and shouldn't ex i s t  i n  

the best in terests  of the customers. 

I n  h i s  testimony tha t  he's f i l e d  w i th  the Commission, 

Tom Bal l inger describes tha t  the purpose o f  t h i s  i s  not t o  

imp y numeric scoring values, necessarily; t ha t  weighting and 

ranking could include c r i t e r i a  tha t  are qua l i ta t i ve  i n  nature; 
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and he says tha t  the basic premise i s  t ha t  the IOU describe the 

evaluation methodology and c r i t e r i a  t o  the best o f  i t s  

knowledge as par t  o f  the RFP and not change the evaluation 

process without good cause. And .we have no r e a l  quarrel wi th  

t h i s  statement o f  the i n ten t  o f  the ru le ,  but frankly, other 

statements have been made about the current r u l e  and have been 

forgotten w i th  the passage o f  time. And we're concerned tha t  

the language o f  the r u l e  may take on a l i f e  o f  i t s  own. And so 

we're concerned about the inclusion o f  t h i s  reference t o  

weighting and ranking factors i n  t h i s  proposed ru le .  We're 

especial ly concerned i n  view o f  the comments o f  some o f  the 

other part ic ipants.  For example, PACE's comments re fe r  

repeatedly t o  weighting systems and ranking c r i t e r i a .  And i n  

fac t ,  we bel ieve tha t  i t ' s  important t o  the overal l  effl icacy o f  

PACE's proposal t ha t  there be numeric weighting, because when 

they' r e  proposi ng an independent eval uator , what they envi si on 

i s  tha t  the independent evaluator w i l l  simply t a l l y  up the 

numerical scores and give an answer, sor t  o f  l i k e  a calculator. 

And so we're very concerned about how t h i s  language 

might be construed and the arguments tha t  might occur over t h i s  

i n  the future. Even assuming tha t  the Commission re jects  t h e i r  

proposal t o  go w i th  an independent evaluator, as we suggest the 

Commission should, we're s t i l l  concerned about t h i s  language. 

The bidders frequently ask f o r  precision o f  t h i s  

nature i n  RFPs because i t  does and can help a bidder win a b id ,  
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]ut the question i s ,  i s  winning a b i d  necessarily i n  the best 

in terest  o f  the customer? The two are not synonymous. It's 
J i f f i c u l t  t o  address t h i s  i n  the abstract, so we've brought 

nJith us today an expert i n  the area o f  power procurement and 

:ontract negotiation, Alan Taylor,  who's t e s t i f i e d  before t h i s  

zommission. And we would l i k e  him t o  provide some discussion 

to the Commission on t h i s  issue. We understand i t ' s  an 

important issue t o  the Commission t o  help the Commission have 

an understanding i n  more concrete terms about our concerns 

about wei gh t i  ngs and ranki ngs . 
M r .  Taylor i s  t o  my r i g h t .  As I mentioned, he i s  a 

consultant i n  t h i s  area, an expert i n  the area o f  power 

procurement and contract negotiation. He's been working w j t h  

u t i l i t i e s  and independent power producers since 1980 i n  t h i s  

area. He has degrees from MIT and the Universi ty o f  Cal i forn ia  

a t  Berkeley. 

M r .  Taylor. 

MR. TAYLOR: Mr. Sasso, thank you. 

Madam Chairman, Commissioners , i t  Is nice t o  be able 

t o  be before you t o  address you again. 

months ago t e s t i f y i n g  as the independent evaluator i n  the FPL 

case, and as Mr. Sasso has indicated, I want t o  give some 

ins ights  i n t o  these issues as f a r  as formulaic or 

weighting-based scoring systems i n  RFPs. 

I was here about two 

By way of a quick introduct ion,  j u s t  t o  refresh your 
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memory as f a r  as my background, I ' v e  been involved i n  the 

u t i l i t y  arena since 1980. Over most o f  t ha t  time I have been a 

consultant i n  tha t  area o f  economic and f inanc ia l  analysis, 

focusing much of my e f f o r t s  on system planning and integrated 

resource planning issues. For the l a s t  f i v e  t o  ten years, I ' v e  

r e a l l y  been focussing most o f  my energies on competitive 

bidding. 

I 've reviewed hundreds o f  proposal s f o r  power suppl ies.  

assisted c l i en ts  i n  negotiations f o r  these power supplies. 

Much o f  t h i s  and i n  many states around the country coast t o  

coast I I ve advi sed commi ss i  ons. 

independent evaluation processes f o r  u t i l i t i e s  or, i n  some 

cases, been retained by u t i l i t i e s  t o  come i n  and manage the i r  

en t i re  s t a f f  on these processes. And I ' v e  t e s t i f i e d  on behalf 

o f  I P P s  i n  states where competitive bidding was being 

considered and the adoption o f  ru les very much l i k e  the 

ex is t ing  r u l e  tha t  Flor ida already has i n  place were being 

considered. 

I ' v e  been involved i n  developing dozens o f  RFPs. 

I 've 

I ' ve performed both 

My focus on a l l  o f  these e f f o r t s  has always been on 

making sure tha t  the best resources are acquired fo r  the 

benef i t  o f  the customers. And from my work i n  the trenches, 

I ' v e  seen what works and what doesn't work. 

So turn ing now t o  the issue a t  hand as f a r  as the 

scoring-based system tha t  some par t ies i n  t h i s  case are 

systems were considered and used pr imar i l y  proposi ng, these 
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lack i n  the ear ly  1990s a t  the very e a r l y  stages o f  the power 

rocurement process i n  the u t i l i t y  industry. Ostensibly, they 

uere adopted t o  develop an objective process, but as you w i l l  

see as I describe things further,  they don' t  r e a l l y  ult imate 

subject iv i ty .  They have an appearance o f  ob jec t i v i t y ,  but I 

think t h a t  t h a t ' s  an incorrect  appearance. Ult imately, they 

Mere abandoned by the u t i l i t y  industry because these scoring or 
formulaic approaches ended up being too r i g i d .  They real l y  

Mere unresponsive t o  the r e a l i t i e s  o f  the b i d  evaluation 

irocess, and invar iably,  they stood the chance o f  coming up 

M i  t h  the actual wrong resu l t .  

I ' m  reminded o f  some examples. I n  the ear ly  199Os, 

I wasn't involved wi th  there was a s i tua t ion  i n  Cal i fornia.  

the s o l i c i t a t i o n ,  but I remember hearing tha t  a formulaic 

approach was adopted i n  an RFP, and a rather clever bidder saw 

the formula and saw a way t o  engineer t h e i r  p r i c i n g  such tha t  

they, quote, unquote, won the s o l i c i t a t i o n  by pu t t i ng  i n  

negative prices in some categories and high pos i t i ve  prices i n  

other categories. The way the formula worked, though, t h i s  

bidder ended up coming out wi th  the top score, but c lea r l y  from 

stepping back and looking a t  the various proposals, t h i s  was 

not the least -cost  bidder. I 've been involved in developing - - 
COMMISSIONER DEASON: Madam Chai rman, are we going 

t o  - -  I ' m  sorry. 

MR. TAYLOR: Uh-huh. 
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COMMISSIONER DEASON: Are we going t o  be allowed t o  

ask questions during the presentations, or would you rather 

j u s t  w a i t  u n t i l  a f t e r  the conclusion? 

CHAIRMAN JABER: My preference wou 

a f t e r  each par ty  completes i t s  presentation. 

r i g h t ?  Okay. 

MR. McGLOTHLIN: Chairman Jaber, I 

d be t o  w a i t  u n t i l  

I s  tha t  a l l  

don ' t  l i k e  t o  

in te r rup t ,  but we've been conferr ing among ourselves. 

the subject o f  p r e f i l e d  comments? Because I don' t  have 

anything from t h i s  gentleman. 

Is t h i s  

CHAIRMAN JABER: What i s  - - Mr. Harris, t h i s  has gone 

beyond the scope o f  what I read i n  the p r e f i l e d  comments, but 

i t  ' s my understanding tha t  the r u l  emaki ng proceeding i s p re t t y  

informal . 
MR. HARRIS: That 's my understanding also, Chairman. 

CHAIRMAN JABER: Okay. So, M r .  McGlothlin, I 

understand your concern, but I th ink  the lack o f  formal i ty o f  

t h i s  process lends i t s e l f  t o  t h i s  k ind o f  discussion. 

MR. McGLOTHLIN: Very wel l ,  Chairman Jaber. I was 

j u s t  going by the order on procedure which says - - which 

d i rec ts  persons t o  p re f i  l e  comments or testimony and then gives 

a responsive round. And o f  course, we have no abi 1 i t y  t o  

respond t o  anything t h a t  may come from t h i s  gentleman a t  t h i s  

po int  . 
CHAIRMAN JABER: Ms. Helton, how i s  a l l  o f  tha t  
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responsive comments 
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iandl ed? 

MS. HELTON: I ' m  not sure - - could you read me the 

1 anguage from the order establ ishing procedure? 

MR. McGLOTHLIN: Interested persons may p r e f i l e  

comments or testimony no l a t e r  than November 15th, 2002. Then 

there's something about each f i l i n g  must c lear ly  i d e n t i f y  the 

e rules such as being addressed. Then 

o f  the issues fo r  which additional comments 

then the next page, any person may p r e f i l e  

o r  responsive testimony t o  the comments o f  

the testimony that  are f i l e d  by November 15th, 2002, and giv ing 

a date for the responsive round. 

So i t  was. our understanding tha t  the Commission 

wanted substantive comments t o  be pre f i l ed  and provide f o r  an 

opportunity t o  respond i f comments were received. 

MS. HELTON: I agree wi th  you tha t  rulemaking 

proceedings are very informal i n  nature. 

understood that  part ies must be 1 imited t o  discussing only 

t h e i r  p re f i l ed  comments when a t  a rulemaking proceeding. I 

th ink i t ' s  wi th in  your discret ion t o  hear the u t i l i t y ' s  witness 

i f  you so choose. What we are bound by i s  that  any changes 

tha t  are made t o  the r u l e  that  was proposed must be part  o f  the 

rulemaking proceeding record. So any changes must be included 

i n  the comments or must be a part  o f  the t ranscr ip t  o f  t h i s  

proceeding or be contemplated i n  any exhibi ts tha t  become par t  

I have never 
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if t h i s  proceeding. So I believe it i s  w i th in  your d iscret ion 

to hear the u t i l i t y ' s  witness i f  you so chose. 

CHAIRMAN JABER: . Okay. And, i n  fact ,  any substantive 

:hanges t o  the proposed r u l e  actual ly  have t o  go back through 

the FAW not ice process; r i gh t?  

MS. HELTON: Right. We w i l l  have t o  f i l e  a not ice o f  

Zhange i f  the Commission u l t imate ly  decides t o  make any changes 

to i t s  proposed ru le .  And those changes must be based upon the 

zomments tha t  were f i l e d ,  any responsive comments tha t  were 

f i l e d  or  what you hear today. 

CHAIRMAN JABER: Okay. 

MR. TWOMEY: Madam. Chai r? 

CHAIRMAN JABER: I can' t  t e l l  who's speaking. 

Mr . Twomey, go ahead. 

MR. TWOMEY: Yes, Madam Chairman, j u s t  b r i e f l y .  I 

would l i k e  t o  f o r  FACT j o i n  Mr. McGlothl in's objection. While 

i t ' s  clear tha t  the Commission and the Chairman have great 

discret ion i n  the rulemaking proceedings, i t ' s  clear t o  me, I 

think, t ha t  the Taylor presentation i s  not only beyond the 

s p i r i t  o f  the prehearing order on procedure but the l e t t e r  as 

well .  I t ' s  a form o f  ambush un fa i r  t o  a l l  other part ic ipants,  

and I would urge you not t o  allow i t  t o  continue. Thank you. 

CHAIRMAN JABER: M r .  Twomey and Mr. McGlothl i n ,  I am 

going t o  allow Mr. Taylor t o  f in- ish h i s  comments w i th  some 
di rect ion tha t  I'll give i n  a minute. 
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But, Mr. McGlothlin, t o  your po int  wi th  respect t o  

the order on procedure on the i d e n t i f i c a t i o n  o f  issues, those 

Mere absolutely the issues we wanted t o  make sure got covered 

i n  t h i s  proceeding. They were not designed t o  l i m i t  any 

Eomments tha t  were f i l e d .  

But, Mr. Taylor, I have t o  t e l l  you, l i s ten ing  t o  

your comments, it was c lea r l y  outside the scope o f  what I 

danted t o  hear, so take tha t  for whatever i t ' s  worth t o  you. 

You can spend the res t  o f  your time commenting on what we're 

here t o  hear, or you can complete your presentation which I ' m  

going t o  l e t  you do. 

MR. TAYLOR: Thank you, Madam Chairman. I simply 

mean t o  provide the Commission w i th  the benefi ts o f  my 

experience i n  th-is area and reinforce various considerations 

that  are on the record r i g h t  now. 
as t h e i r  formulaic approach tha t  they adopted back i n  the l a t e  

'80s and some o f  the problems tha t  they encountered there. And 

tha t ' s  very s imi lar  t o  what I encountered i n  a l a t e r  

s o l i c i t a t i o n  tha t  I performed i n  Texas on behalf o f  the 

Southwestern Pub1 i c  Service where we a1 so adopted a very 

formulaic approach mathematical process. 

FPL had made comments as f a r  

These processes can become very complicated, and I 

j u s t  th ink  tha t  the Commission needs t o  be aware tha t  not only 

i s  there the opportunity for gaming on the par t  o f  a clever 

bidder, as was seen i n  the Cal i forn ia  s o l i c i t a t i o n  I j u s t  
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referred to ,  but i n  the case o f  t h i s  Texas s o l i c i t a t i o n ,  any 

sort  o f  formulaic approach bas ica l ly  needs t o  take two worlds 

and marry them: A pr ice world tha t  i s  invar iab ly  denominated 

i n  do l la rs  and a nonprice world tha t  generally i s  denominated 

i n  terms o f  some sor t  o f  points or r e l a t i v e  ranking. You need 

t o  e i ther  take dol lars  and convert them i n t o  points i n  order t o  

combine them wi th  the nonprice factors or take nonprice 

qua l i t ies  and somehow convert them i n t o  do l la r  bases. 

I n  the case o f  the s o l i c i t a t i o n  tha t  I d i d  i n  Texas, 

we converted from the dol lars  i n t o  a point-based system and 

scored a l l  proposals on a 1,000 point  system where 600 points 

had been set aside f o r  pr ice-re la ted issues. But as far as how 

you took a bidder's pr ice and converted i t  i n t o  those points on 

a 600-point system was a rather involved e f f o r t  i n  f ind ing the 

r i g h t  formula. We kept f ind ing ways t o  break our own formula 

before we issued the RFP and eventually ended up wi th  a rather 

esoteric mathematical function ca l led the hyperbol i c  tangent 

function for converting prices i n t o  a point-based system. 

The so l i c i t a t i on ,  I th ink,  was a successful one i n  

Texas, but we d i d  not get many bids. And one concern, I think, 

may have been the complexity o f  the formula and may have 

discouraged par t ic ipat ion.  We w i  11 never know because there 

wasn't a broad enough array t o  r e a l l y  sense whether we had come 

up w i th  exactly the r i g h t  formula. But I simply b r ing  up t h i s  

experience t o  l e t  the Commission rea l ize tha t  t h i s  i s  not an 
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easy process o f  designing these types o f  formulaic o r  

weighting-based so l i c i ta t ions .  

On the nonprice side, as FPL had included i n  the IOU 

comments, there i s  the problem o f  establ ishing i n  the case o f  

t h i s  Texas s o l i c i t a t i o n  the 400 nonprice points i n t o  discrete 

categories. And we d i d  rea l i ze  a t  the end o f  t ha t  e f f o r t  tha t  

our preconceptions i n  designing how many points should be set 

aside f o r  evaluating bidder experience, f o r  example, or the 

permitabi l  i t y  o f  a pro ject  o r  the feas ib i l  i t y  from a financing 

perspective, tha t  these were perceptions tha t  we i d e n t i f i e d  a t  

the beginning tha t  r e a l l y  were not we1 1 -su i ted f o r  what we saw 

once we had a l l  the proposals open and i n  f ron t  o f  us. And I 

th ink  t h a t ' s  the major  lesson tha t  was learned overal l  i n  the 

industry, and cer ta in ly  by myself spec i f i ca l l y ,  was tha t  the 

evaluation team needs t o  have the f l e x i b i l i t y  i n  order t o  

employ i t s  professional judgment. 

There are things tha t  you simply won't rea l i ze  a t  the 

outset o f  the process i n  designing some sor t  o f  formulaic 

approach tha t  become very apparent once you've got a l l  the 

proposals, and you can r e a l l y  see what are the key r i sks  tha t  

d i  f f e r e n t i  ate those proposal s. 

So i n  concluding, I simply want t o  emphasize that  I 

believe tha t  the evaluation team, the u t i l i t y  needs t o  be l e f t  

w i th  s u f f i c i e n t  f l e x i b i l i t y .  I th ink  tha t  the current process 

does r e s u l t  i n  the Commission reviewing decisions a t  the end o f  
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the process. The u t i l i t y  i s  accountable f o r  i t s  decisions, but 

i t  needs t o  have the f l e x i b i l i t y  t o  employ professional 

judgment. 

be prone t o  gaming. They do not .remove sub jec t i v i t y  from the 

process, because even w i th in  these various categories where 

points have been set aside, there i s  s t i l l  a judgment i n t o  how 

many points any par t i cu la r  proposal should be given fo r  bidder 

experience or f inanceabi l i ty  or so fo r th .  

I th ink tha t  scoring and formulaic-based systems can 

I th ink tha t  u l t imate ly  i t  would not reduce the 

number o f  challenges, but i t  could ac tua l l y  introduce 

challenges t o  have a scoring-based system or some sor t  o f  

weighting, and I th ink  as the Florida Supreme Court indicated 

i n  i t s  Panda decision, i t  can also hinder c r e a t i v i t y  as f a r  as 

seeing new types o f  issues emerge from bidders. That concludes 

my statements. 

CHAIRMAN JABER: M r .  Sasso. 

MR. SASSO: Yes. Thank you, M r .  Taylor. The reason 

we brought M r .  Taylor here today was because i t  was our 

impression, perhaps erroneous, but we bel ieve i t ' s  accurate 

tha t  even a f te r  a l l  o f  the wr i t ten  submissions were made, tha t  

t h i s  continues t o  be a concern t o  indiv idual  Commissioners. 

And, also, when Susan Clark talked t o  Mike Green about t h i s  

proposed ru le ,  we understood tha t  t h i s  continues t o  be a 

concern on the par t  o f  PACE. And i t  i s  very d i f f i c u l t  a t  times 

t o  deal w i th  t h i s  issue of  weightings and rankings and the 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 
' 14 

15 

16 

17 

18 

19 

20 

21 

22 

23 
24 

25 

31 

spec i f i c i t y  o f  the c r i t e r i a  and the precis ion o f  the process 

md  the transparency o f  the process i n  a vacuum, because there 

i s  a t  the end o f  the day a need on the part o f  the u t i l i t y  t o  

lave f l  exi  b i  1 i t y  t o  use professional judgment. 

This cannot be reduced t o  a completely objective 

irocess, nor i s  i t  necessarily advantageous t o  the customer t o  

lave an over ly precise set o f  c r i t e r i a ,  weightings, rankings, 

md  factors because t h a t  a1 lows pe r fec t l y  ra t ional  economic 

w t i t i e s  on the other side o f  the table,  namely, the bidders, 

to t a i l o r  t h e i r  bids t o  win the bids which i s  not necessarily 

the same th ing  as providing the most value t o  the customer. 

Ind t h a t ' s  the th rus t  o f  our comments there. 

So, again, we propose the el iminat ion o f  weightings 

and rankings. Now, having discussed t h i s  w i th  M r .  Green and 

laving heard the concerns o f  the Commissioners, we have 

zontinued t o  struggle w i th  how can we provide greater 

transparency and so on. And the discussion came up between 

4s. Clark and Mr. Green about the p o s s i b i l i t y  o f  incorporating 

some idea o f  t i e r s  o f  importance. The most important c r i t e r i a ,  

the next most important c r i t e r i a  and so on. And i t  i s  possible 

i n  the context of par t i cu la r  RFPs t h a t  the u t i l i t y  might be i n  

a pos i t ion  t o  communicate what threshold requirements must be 

met, what mandatory d i  squal i fying c r i t e r i a  need t o  be taken 

i n t o  account i n  the proposal, and then there may be a t h i r d  

bucket o f  other c r i t e r i a ,  and tha t  may be appropriate i n  the 
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context o f  par t i cu la r  projects. But we bel ieve tha t  the 

proposed r u l e  does i n  fac t  permit t h a t  and allow that ,  and 

u t i l i t i e s  can and may well  do that .  But beyond that,  we're 

very reluctant t o  suggest that  we can go beyond what s t a f f  has 

proposed and what the Commission has proposed i n  i t s  current 

proposed r u l e  w i th  respect t o  the issue, and we would even 

suggest we e l  iminate weightings and rankings. 

Now, we also understand t h a t  the Commission wants t o  

ensure tha t  the u t i l i t y  s t i ck  w i th  the c r i t e r i a  i d e n t i f i e d  i n  

the RFP when determining the winning bid.  As Mr. Bal l inger 

said, we want t o  i d e n t i f y  them up f r o n t  and not change them 

except fo r  good cause. And we understand and accept tha t  

concern, but we do bel ieve i t  i s  important t o  incorporate some 

kind o f  ma te r ia l i t y  standard, and we have suggested tha t  i n  our 

proposed c l a r i f i c a t i o n s  or changes t o  the proposed r u l e  tha t  we 

incorporate a materi a1 i ty  requirement w i th  respect t o  t h i s  

issue about being bound t o  the c r i t e r i a .  

woul dn t change any materi a1 c r i t e r i o n  without good cause. We 

don ' t want d i  sputes over the s l  i ghtest 1 i ttl e arguable 

discrepancy between what was i n  the RFP and what was actual ly  

done i n  the review process. 

I n  other words, we 

Section 5G. Section 56 proposes that  an appl icat ion 

fee be cost-based. We have proposed the el imination o f  t ha t  

requirement because we're concerned tha t  t h i s  s t a r t s  t o  get us 

i n t o  the process of micromanaging the process. We bel ieve tha t  
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the issue o f  se t t ing  a fee should be l e f t  t o  the good f a i t h  and 

the judgment o f  the IOUs and not be the subject o f  rulemaking. 

Although we generally agree wi th  the idea tha t  these 

application fees should be cost-based, we're concerned tha t  

se t t ing  these fees i s  not a science. Ne're concerned about 

engendering disputes over t h i s  issue. Before an RFP i s  issued, 

the u t i l i t y  doesn't know how many proposals i t ' s  going t o  

receive, how much time they ' re  going t o  take t o  evaluate, so 

the best a u t i l i t y  can do i n  advance o f  the project  i n  set t ing 

the fee i s  t o  engage i n  a reasonable estimate o f  what's a 

sensible fee. And, again, we simply don' t  want a requirement 

that  i s  going t o  g ive r i s e  t o  disputes wi th  the benef i t  o f  

hindsight now tha t  the bidders know how many people were there . 

and SO on, was t h i s  r e a l l y  s t r i c t l y  cost-based. 

Section 5H requires any information regarding 

system- speci f i c conditions be i ncl uded i n the RFP , i ncl udi ng 

transmission constraints and the l i k e .  Our concern w i th  t h i s  

requirement i s tha t  system conditions and other features 

i d e n t i f i e d  i n  t h i s  proposed r u l e  provision are a moving target.  

Now, M r .  Bal l inger has acknowledged t h i s ,  as I said e a r l i e r  on, 

i n  ind ica t ing  tha t  h i s  main concern i s  tha t  u t i l i t i e s  provide 

information t o  the best o f  t h e i r  knowledge. And we appreciate 

that, but again, we're concerned tha t  t ha t  i s n ' t  expressly 

re f lected in the language o f  the ru le ,  and we a re  anxious about 

how the r u l e  may be interpreted i n  the future. So we would 
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suggest incorporating in Section 5F a requirement that we 
i ncl ude the best avai 1 ab1 e i nformati on on system constrai nts, 
and again, that we incorporate a materiality requirement. And 
so we've proposed some 1 anguage t o  that effect 

Section 9. This is a requirement that utilities 
eval uate a1 1 proposal s submitted And, again, reading 
Mr. Ballinger's comments, we're comforted to know that he 
doesn't expect us to do a full-blown evaluation of all 
proposals. He acknowledges that some proposals may be 
eliminated based on a screening at the outset o f  the process, 
but in keeping with the spirit o f  our comments, we're concerned 
about how this rule will be interpreted in the future and 
evaluation to some imp1 ies a more extensive process than 
perhaps a threshol d screeni ng which might be appropri ate in 
particular cases. And so we're being concerned about the use 
of the term "evaluation" or "evaluate" as a potential term of 
art. We've asked to change that t o  consider, recognizing that 
sometimes we will need to do a full-blown evaluation o f  

technical and economic criteria, and in other cases, there may 
be some threshold disqualifying features that are dispositive. 
And we also understand, o f  course, that anytime a utility 
eliminates a proposal during the process, it will have to have 
a good explanation for that to the Commission at the 
appropriate time. 

Section 10. This requires that the utility conduct a 
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post-RFP meeting w i th in  two weeks o f  the issuance o f  the RFP. 

Now, we understand tha t  i n  the context o f  the other aspects o f  

the proposed r u l e  t h i s  i s  intended t o  provide an ear ly  t r igger  

date for the point  o f  ent ry  f o r  a challenge t o  the Commission. 

And as I 'm about t o  explain, we have a l o t  o f  concerns about 

tha t  process, and so you have t o  understand our comments on 

Section 10 are i n  the context o f  our proposing we el iminate 

tha t  so-cal led point  o f  entry. But we're concerned about 

establ ishing a r i g i d  timetable f o r  t h i s  post-RFP meeting. Some 

u t i l i t i e s  might want t o  do i t  sooner, some might want t o  do i t  

l a t e r ,  but  i f  we are not going t o  use i t  as a t r i gge r  f o r  a 

po int  of entry, an opportunity f o r  l i t i g a t i o n ,  then we believe 

there shauld be more f l e x i b i l i t y  there and no need t o  mandate 

the date by ru le .  

interested persons w i l l  be aware o f  the schedule. 

It w i l l  be i d e n t i f i e d  i n  an RFP, so 

Now, Section 11 provides for ear ly  challenge t o  the 

RFP and a Commission resolut ion o f  t h a t  challenge. And a f te r  

much consideration, we have resolved t o  ask the Commission t o  

delete t h i s  provision. We have given t h i s  a l o t  o f  thought and 

consideration and debate among the IOUs. A t  f i r s t  blush, t h i s  

seemed t o  o f f e r  some advantages. As we've a l l  discussed i n  

p r i o r  workshops and so on, there i s  some v i r t u e  i f  we can 

achieve closure on some issues ear ly  on, but we've concluded 

t h a t  the o f f e r  o f  closure i s  i l l u s o r y ,  and there are many 

negatives tha t  w i l l  come out o f  t h i s  change. 
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we are convinced t h a t  t h i s  w i l l  

e unnecessary challenges early i n  the 

process simply t o  protect  t h e i r  r igh ts .  Because i f  you're 

going t o  have closure, you have t o  have a waiver i n  the event 

t ha t  people don't  f i l e  challenges, which i s  exactly what the 

proposed r u l e  suggests. You don't  f i l e  your challenge, you 

waive some arguments, and we a l l  know how lawyers are very 

concerned about waiving t h e i r  arguments. So we're going t o  see 

bidders f i l i n g  challenges tha t  would not o rd ina r i l y  be f i l e d  

j u s t  t o  protect t h e i r  r i gh ts .  So we th ink  t h i s  w i l l  ac tua l ly  

convert the RFP process i n t o  a l i t i g i o u s  process even more so 

than i t  i s  now. I n  fact ,  we th ink t h i s  would encourage bidders 

t o  use the pre-b-id meeting as an opportunity t o  take discovery 

and again convert. the process i n t o  a contentious one. I n  fact ,  

I th ink  there are already signs o f  t h i s  under the current 

system . 
What benef i t  do we get from t h i s ?  Do we get closure? 

Well, we would suggest we don' t  get closure through t h i s  

process. As the proposed r u l e  i s  set up - - and t h i s  i s  

consistent wi th  M r .  Green's comments on behalf o f  PACE - -  i t ' s  

envisioned tha t  bidders would challenge the RFP as wr i t ten  but 

not as applied. So what the bidders would have available t o  

them a t  the t ime  they f i l e  t h i s  challenge i s  the RFP. And so 

they could f i l e  a challenge, and they can quarrel wi th  the 

terms o f  it, the way i t ' s  l a i d  out, but  l a t e r  i n  the process, 
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or  tha t  provision u n t i l  we saw how i t  was actua 

Now we know how i t  was applied, and we have had 

we see what you d i d  w i th  i t  and so on. So they 

back challenging the same provisions as applied 

a f t e r  they have gone through the evaluation and we f i n d  out who 

the winner i s  and so on, we can v i r t u a l l y  guarantee tha t  we're 

going t o  have those same bidders back saying, oh, we1 1, we 

d i d n ' t  know tha t  these c r i t e r i a  were going t o  be applied t h i s  

way or i n  t h i s  fashion, and we couldn' t  possibly have 

challenged t h i s  c r i t e r i o n  or tha t  c r i t e r i o n  or  t h i s  provision 

l y  applied. 

d i  scovery, and 

re going t o  be 

rather than on 

the i  r face, and we' r e  real  1 y not going t o  buy any peace by 

v i r t ue  o f  t h i  s 

And what. i s  the scope o f  the challenge? Well, i n  the 

proposed rule, i t ' s  undefined; i t ' s  unl imited. And we have 

every reason t o  bel ieve tha t  t h i s  w i l l  be taken as an 

opportunity t o  throw open wide the gates on t h i s  l i t i g a t i o n .  

I n  fac t ,  PACE'S comments suggests tha t  they want t o  be able t o  

challenge the reasonableness o f  the terms o f  the RFP. They 

don ' t  want t o  simply challenge compliance w i th  the ru le .  They 

want t o  chal lenge the reasonableness, the onerousness o f  the 

terms. So you can envision the challenge. There's going t o  be 

experts on commerci a1 reasonabl eness . There ' s goi ng t o  be 

discovery. And we're going t o  have one side o f  the tab le 

arguing, we1 1, t h i s  term i s  onerous and i t ' s  not reasonable; 

the other side of the tab le arguing, wel l ,  i t  i s  reasonable and 
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the Commission in the middle. And the Commission is going to 
be called upon t o  decide, well, what's onerous and what's 
reasonable in a vacuum without having seen how it's being 
applied. And if it sounds a lot-like a negotiation, it is 
because what's going to be going on is the bidders are going to 
be trying to gain some ground in the process that actually 
should be left t o  the negotiation process as the RFP evolves. 
And the Commission is going to be asked to come in on the side 
of the bidders to take some ground essentially from the 
customer and push it over to the bidder on these terms because 
in a sense i t ' s  a zero sum gain. What's reasonable and onerous 
to the bidders may well be beneficial to the customer. 

As I understand the Commission's intent in going into 
this rulemaking process, i t ' s  t o  take your best shot at what 
the Commission should be doing with respect t o  an RFP, how 
intrusive you should be in telling us how t o  draft our RFP, how 
much flexibility to leave us, how much transparency to order, 
and the Commission will make its best judgment in promulgating 
this rule on those issues. 

So what's left t o  be dune in this challenge? The 
Commission is going t o  be asked on a case-by-case basis now to 
extend that judgment or  to change it or  to intrude further into 
how the RFP should be drafted or constructed. So we don't see 
this as being consistent with the spirit o f  this rulemaking 
effort, and we see it as creating a great deal of litigation 
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and controversy unnecessarily. 

What happens t o  the RFP i n  the meantime? Well, the 

ru le  i s n ' t  absolutely clear about that .  And PACE complains 

about t h i s .  They say, wel l ,  i t ' s  not clear tha t  while t h i s  

challenge i s  going on tha t  the RFP i s  going t o  be abated. We 

dant i t  t o  be abated. So tha t  means the whole th ing  comes t o  a 

screeching hol t . The process o f  devel opi ng t h i  s power resource 

i s  stopped while t h i s  l i t i g a t i o n  takes place. And they want a 

fu l l -b lown hearing, make no mistake about that .  They say it, 

we want a fu l l -b lown hearing. We don ' t  simply want the 

Commission reviewing objections. So the RFP i s  stopped. The 

Commission i s  ca l led upon t o  review t h i s  thing. And suppose 

the Commission decides we need t o  make some changes. Well, we 

go back t o  square one. We s t a r t  over issuing a new RFP, and 

we're caught i n  a do loop, and then t h a t ' s  subject t o  review 

and so on. 

We have prepared a t ime l i n e  which we suggest i s  a 

conservative estimate o f  the amount o f  time tha t  may be 

required by the proposed r u l e  and by PACE's suggested 

incremental addit ions t o  the process. And i f  we could 

d i s t r i bu te  tha t  

Mr. S t i l e s  has been good enough t o  prepare a CASR 

essent ia l ly  o f  how i t  might look i f  the proposed r u l e  were 

adopted or  i f  PACE's procedural suggestions were adopted and 

implemented very, very aggressively on a rocket docket 
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rocedure. This provides no addit ional time, no special time 

ror discovery, no special time f o r  reconsideration o r  

inter locutory appeals. And I know t h i s  i s  very d i f f i c u l t  t o  

inderstand a t  f i r s t  glance, and we have also prepared a legend. 

3ut the bottom 1 ine o f  t h i s  is  a1 1 that - - the proposal ru le  

Ionservatively would add about 148 days t o  the time f o r  

jeveloping a power resource project .  With PACE'S changes t o  

that, conservatively we, estimate t h i s  would add an additional 

195 days t o  the development o f  a power resource. Now, tha t ' s  

iery, very conservative. That assumes the best case i n  terms 

i f  no special time a l l o t ted  for discovery, no continuances, no 

in ter locutory  review, no motions f o r  reconsideration and so on. 
Ind o f  course, we have a l l  seen those things occur. So t h i s  

M i l l  force u t  

wocess. 

The 

nore d i  v i  s i  ve 

l i t i e s  t o  b u i l d  months more i n t o  the regulatory 

regul atory process w i  1 1 become more contentious, 

more cost ly ,  more r i sky .  What happens t o  the 

qua l i t y  o f  the data, the forecasts, negotiations w i th  t h i r d  

part ies, planning assumptions as you bu i l d  i n  these additional 

months i n t o  the process? We suggest tha t  upon re f lec t ion ,  the 

Lommission may conclude, as we have concluded, tha t  the e v i l s  

associated w i th  t r y i n g  t o  incorporate an ear ly  opportunity for 
l i t i g a t i o n  i n t o  the process f a r  outweigh any potent ia l  and we 

would submit i l l u s o r y  benef i ts tha t  might f low from that .  

MR. TWOMEY : Madam Chai r? 
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CHAIRMAN JABER : Mr . Twomey . 
MR. TWOMEY: Yes, ma'am. May I make the observation, 

please, t ha t  the reason tha t  Mr. S t i l e s  and Ms. Clark were 

passing out t h i s  co lo r fu l  s t u f f  j u s t  r i g h t  now i s  f o r  the 

obvious reason tha t  i t  wasn't submitted ea r l i e r .  And I would 

make the same objection tha t  Mr. McGlothlin made ea r l i e r ,  and 

note tha t  Commissioner Bradley's good point  raised t o  

Mr. McGlothlin tha t  a smal l  sentence should have been submitted 

e a r l i e r  i n  wr i t i ng  would carry greater weight w i th  respect t o  

t h i s  s t u f f .  I object. 

CHAIRMAN JABER: Mr. Twomey - - we1 1, i t  I s  an 

objection. So, Mr. Sasso, l e t  me l e t  you respond before I - - 
MR. SASSO: Yes, Madam Chairman. Our i n ten t  i s  not 

t o  sandbag anybody here. This i s  something tha t  has been under 

consideration and discussion f o r  many months. 

evolving. We have been encouraged by a1 1 concerned t o  continue 

discussions and analysis, and we have done so w i th  the benef i t  

o f  the wr i t t en  comments. We have sat down and we've looked a t  

it a l l .  And we've t r i e d  t o  consider how we can best help the 

Commission i n  t h i s  proceeding understand some o f  the issues, 

and frankly,  these are some ideas tha t  occurred t o  us la te .  

This i s  i n  the nature o f  a demonstrative exhib i t ,  

I t ' s  been 

something tha t  we th ink  helps i l l u s t r a t e  graphical ly what i s  i n  

the testimony t h a t ' s  been f i l e d ,  and we submit i t  i n  the s p i r i t  

d o f  ass is t ing the Commission and providing information. I cou 
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make the same points o ra l l y .  

i f  you add up the time contemplated by the proposed r u l e  and 

make cer ta in  assumptions, you w i l l  have 148 days on one hand or 

one issue and 195 on the other, but we thought i t  would be more 

helpful  t o  provide something graphical ly. 

I could have simply t o l d  you tha t  

CHAIRMAN JABER: M r .  Harris, when were rep ly  comments 

due? 

MR. HARRIS: Chairman, I'm sorry, the rep ly  comments 

according t o  the prehearing order - -  I'm sorry, I d i d n ' t  expect 

t ha t  question, so I don't have the information immediately i n  

f ron t  o f  me. 

MS. HELTON: Madam Chairman, whi le Mr. Harris i s  

looking tha t  up, may I say something? 

CHAIRMAN JABER: Sure. 

MS. HELTON: We are i n  a l eg i s la t i ve ,  you know, 

function a t  the moment. We are  not bound by 120.57 and 120.569 

as f a r  as s t r i c t  ru les o f  evidence, s t r i c t  ru les o f  procedure. 

I f  you want t o  consider t h i s  information when you are deciding 

whether t o  make changes t o  your proposed ru le ,  you have the 

d iscret ion t o  do that .  This i s  your day. The next two days 

are your days t o  get a l l  o f  the information tha t  you can t o  

decide whether the r u l e  tha t  you have proposed i s  the r u l e  tha t  

you want t o  go forward w i th  and adopt. 

CHAIRMAN JABER: I c lea r l y  understand that .  I th ink  

M r .  Twomey's concern goes more t o  surprise as i t  re lates t o  the 
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par t ies  and the a b i l i t y  t o  respond. And t h a t ' s  something I ' m  

sympathetic t o  always i n  an e f f o r t  t o  make sure tha t  the due 

process and fairness requi rements are met. 

M r .  Harris, what d id  you say? 

MR. HARRIS: Chairman, the answer i s  November 28th o f  

2002 was the date f o r  responsive comments and testimony. 

Mr . Sasso, obviously the exhibi ts,  

the handouts I'm going t o  allow you 

CHAIRMAN JABER: 

they ' re  not even exhibi ts,  

t o  discuss. 

M r .  Twomey, I wo i l d  note t h a t  we w i l l  have plenty o f  

time f o r  you t o  take these documents i n t o  account and respond 

as appropriate during your presentation. 

But l e t  me caution the part ies.  N r .  Sasss, you said 

i t  yoursel f .  There has been ongoing dialogue and discussion, 

and knowing how we1 1 you work, I can ' t imagine you didn ' t 

envision having some sort o f  time l i n e  a t  leas t  discussed, much 

less an exh ib i t  prepared. So i f  there are other things l i k e  

t h i s ,  I don ' t  mind taking a break and l e t  you a l l  show the res t  

o f  the par t ies documents. 

MR. SASSO: Certainly, I understand. 1 wish I could 

claim c r e d i t  f o r  t h i s  good idea, but i t  was something tha t  

occurred t o  us l a t e .  

nothing else that we intend t o  hand out or submit. 

something tha t  we thought tha t  might be a useful aid, and i t  

took some time t o  develop. And we have i t  for what i t ' s  worth, 

I can assure the Commission tha t  we have 

I t ' s  j u s t  
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I f  i t ' s  and we hope t h a t  i t  w i l l  help i l l u s t r a t e  our point .  

not  useful t o  the Commission, we ce r ta in l y  understand tha t  too. 

CHAIRMAN JABER: Okay. Le t ' s  move forward. And, 

Mr. Twomey, I am going t o  allow the discussion, but your 

objection i s  du ly  noted. 

MR. TWOMEY: I appreciate tha t ,  Madam Chair. I j u s t  

danted t o  po int  out the obvious. Thank you. 

CHAIRMAN JABER: Thank you. 

Go ahead, M r .  Sasso. 

MR. SASSO: Again, the bottom l i n e  on t h i s  i s s i e  i s  

Ne are concerned tha t  while the provis ion f o r  ear ly  review and 

chal l  enges may appear t o  o f fe r  some benef i ts,  those benef i ts 

are both i 19 usory and demonstrably outweighed by the negatives 

an the other side. 

Section 12. This requires a minimum o f  60 days 

between issuance o f  the RFP and the due date for proposals t o  

the RFP. And we are not cer ta in  why t h i s  i s  being mandated by 

rule.  This has not been an issue i n  the past. I t ' s  not been a 

concern. The appropriate time frame i n  t h i s  regard, we 

believe, w i l l  vary w i th  the circumstances o f  the project ,  and 

so we suggest t ha t  t h i s  should be deleted. 

Section 14 o f  the proposed r u l e  provides t h a t  i f  the 

Commission approves a power purchase agreement, the u t i  1 i t y  can 

recover costs absent fraud, mistake, e t  cetera. I t  also 

provides t h a t  we can recover costs o f  the s e l f - b u i l d  over any 
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i r i g i n a l  estimates on the project  only i f  they were prudent and 

inforeseen and beyond the control o f  the u t i l i t y .  

Looking f i r s t  a t  the i n i t i a l  par t  o f  t h i s  provision 

that provides for cost recovery i n  certain circumstances, we 

lrould suggest that  t h i s  i s  not an appropriate subject f o r  t h i s  

v l e .  The b i d  r u l e  should not be addressing cost recovery 

issues. This subject mat ter  goes t o  cost recovery clauses, not 

the b i d  process as such, and so we propose delet ing that.  

The second aspect addresses the concern that  has been 

liscussed i n  p r i o r  workshops about cost overruns. And we 

suggest tha t  the Commission use the prudent standard on t h i s  

issue. I t ' s  a t ime-tested standard. It served the Commission 

vel 1 for decades i n  control 1 ing  and monitoring u t i  1 i t y  costs, 

!nd we bel ieve i t ' s  inappropriate t o  impose the addit ional 

zonditions tha t  overruns be, quote, unforeseen and beyond the 

:ontrol , close quote, o f  the u t i l i t y .  Somebody's going t o  

argue tha t  whatever happens could have been foreseen. You can 

always wi th  the benef i t  o f  hindsight say, w e l l ,  somebody could 

qave seen tha t  happening. At least  categor ical ly i t ' s  the kind 

If th ing tha t  should have been anticipated, or there may be a 

nemo or an e - m a i l  tha t  ta lks  about the p o s s i b i l i t y  o f  something 

accurring. And they w i l l  say, see, they actual ly knew about 

it, and they saw i t  coming. When, i n  fact ,  u t i l i t i e s  have t o  

make reasonable judgments based on the facts and information 

known t o  them a t  the time they make t h e i r  decisions, and t h a t ' s  
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standard i s  a l l  about. Likewise, beyond our 

11 always argue tha t  costs were w i th in  our 

control.  What does tha t  mean? We bel ieve tha t  the body o f  

case l a w  and Commission decisions about prudence over the years 

provides a good established framework fo r  monitoring u t i 1  i t y  

costs in t h i s  context. 

We have suggested tha t  the Commission add the 

language t h a t  the prudent standard w i l l  be applied taking i n t o  

account t h a t  the s e l f - b u i l d  option was based on lower cost 

estimates. We bel ieve t h i s  d i r e c t l y  addresses Commissioner 

Baez's concern tha t  the Commission should not lose sight o f  the 

fac t  t h a t  a t  the time the need order was granted, t ha t  lower 

estimates were submitted. And t h i  s woul d expressly recognize 

for 

wou 

that  the prudent standard should be applied taking i n t o  account 

the fac t  t ha t  the project  was i n i t i a l l y  based on lower 

estimates, and we are comfortable w i th  that .  But we do bel ieve 

tha t  the time-honored prudence t e s t  should be used and tha t  we 

shouldn't  attempt t o  engraft upon tha t  other conditions tha t  

w i  11 only 1 ead t o  contenti ousness. 
Now, Mr. Ball inger has suggested i n  h i s  comments or 

testimony tha t  the proposed r u l e  would l i m i t  the necessity f o r  

reg out clause i n  a power purchase agreement by v i r t u e  o f  

providing f o r  cost recovery, and it would provide an incentive 

IOUs accurately t o  assess t h e i r  costs. Well, f i r s t ,  we 

d be inc l ined t o  suggest tha t  t h i s  w i l l  not el iminate the 
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.reed for a reg out clause. Reg out clause serves an important 

Durpose f o r  u t i l i t i e s  t o  ensure tha t  i n  the event t ha t  there 

w e  regul atory disapproval s u t i  1 i t i e s  are not bound t o  pay 

those costs, and those provisions would s t i l l  be appropriate 

snd would s t i l l  be used i n  contracts. 

As regards t o  the incentive issue, the importance o f  

r o v i d i n g  an incentive t o  u t i l i t i e s  t o  ensure tha t  t h e i r  cost 

2stimates are accurate, tha t  a1 ready exi  sts.  There i s prudence 

review o f  a l l  o f  the u t i l i t i e s '  expenditures. The u t i l i t i e s  

understand f u l l  wel l  t ha t  t h i s  Commission has the author i ty  t o  

review our costs, review the reasonableness o f  those costs. 

9nd we would submit tha t  the Commission's ex is t ing  author i ty  

has provided aniple assurance over the years i n  d isc ip l in ing  the 

u t i l i t i e s  t o  ensure tha t  the estimates they make t o  t h i s  

Commission are reasonable and accurate t o  the best o f  t h e i r  

knowledge, and we bel ieve the proof i s  in the pudding. 

The rates i n  t h i s  state have fa i red  very well  

compared t o  national averages as a resu l t  o f  t h i s  oversight 

function. And tha t ' s  the greatest testimony t o  the fac t  tha t  

the u t i l i t i e s  have been incent iv ized t o  provide accurate cost 

information and control those costs. 

Now, there are some other issues tha t  have been 

iden t i f i ed .  Again, we bel ieve tha t  these have been debated, 

and i t  i s  our understanding the Commission has worked through 

these t o  i t s  sa t is fac t ion  and resolved these i n  the many 
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occasions we've had t o  discuss these issues and most 

importantly i n  the most recent agenda conference, but they have 

been flagged again f o r  discussion. We bel ieve tha t  the 

posit ions being urged t o  the Commission are not new. They have 

been argued before, and they have been discussed before, but i n  

the in te res t  o f  being complete, we w i l l  address the issues 

i d e n t i f i e d  i n  the notice. 

The f i r s t  i s :  Should the r u l e  be expanded t o  include 

non-Power Plant S i t ing Act plant additions? Our answer t o  tha t  

i s  no. There are several reasons for tha t .  As we've discussed 

repeatedly i n  past workshops and the agenda, i t ' s  our f i r m  view 

tha t  the Commission's statutory author i ty  t o  promulgate a r u l e  

i s  most subject t o  challenge outside the confines o f  the Power 

Plant S i t i n g  Act. When we t a l k  about these power resource 

additions, i t ' s  important t o  keep i n  mind we're ta l k ing  about 

repowerings, basical ly,  and peaking un i ts .  As we discussed 

l a s t  time, the repowering issue i s  not a great pract ical  

importance. None o f  the IOUs are pro ject ing repowerings i n  

t h e i r  ten-year s i t e  plans. Yes, t ha t  i s  subject t o  change, but 

the Commission should not be exercising i t s  rulemaking e f f o r t s  

p a r t i c u l a r l y  i n  an area where author i ty i s  subject t o  great 

debate t o  deal w i th  issues tha t  do not have real pract ical  

signif icance. 

As fo r  peakers, t h i s  i s  the area i n  which u t i l i t i e s  

exi b i  1 i t y  i n  managing the i  r systems. Peakers 
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provide u t i l i t i e s  w i th  the opportunity t o  adjust f o r  

discrepancies from load forecasts and other exigencies tha t  

arise. And i t ' s  most important tha t  we not burden the 

u t i  1 i ty '  s abi 1 i ty  t o  serve the i  r -customers ' needs and best 

interests and provide r e l i a b i l i t y  i n  t h i s  area where they need 

the most f l e x i b i l i t y  by creating addit ional regulatory 

processes. So we would suggest the Commission has 

appropriately made the judgment i n  connection w i th  promulgating 

th i s  proposed r u l e  not t o  go i n  tha t  d i rect ion.  

Second i ssue: Shoul d an independent eval uator be 

retained t o  select the RFP winner? Again, our answer i s  no f o r  

several reasons. F i r s t ,  we re jec t  the premise tha t  t h i s  

argument i s  b u i l t  on. The premise i s  tha t  u t i l i t i e s  can ' t  be 

trusted t o  make a good decision fo r  the-ir customers; tha t  we 

can't act  i n  good f a i t h ;  tha t  we have a c o n f l i c t  o f  in terest ;  

vJe're not going t o  make the best decision f o r  our customers. 

hle re jec t  t ha t  premise. We don ' t  bel ieve there's one w i t  o f  

evidence t o  bear out tha t  al legation. 

The only evidence c i t ed  i s  tha t  i n  RFPs conducted by 

IOUs s e l f - b u i l d  has prevailed, but the Commission has had the 

opportunity t o  review a l l  o f  those decisions. And i n  each 

instance where the Commission has conducted tha t  review and 

made a decision, i t ' s  upheld the decision based on the actual 

evidence i n  the case, not conjecture or  innuendo. To say tha t  

u t i l i t i e s  have a c o n f l i c t  o f  in te res t  i n  operating thel'r 
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systems f o r  the benef i t  o f  the customer doesn't make a whole 

l o t  o f  sense t o  the IOUs. That 's l i k e  saying, i f  I have some 

abi 1 i t y  t o  do some plumbing work, I have a confl  i c t  o f  in te res t  

i n  deciding whether I ' m  going t o - f i x  my sink myself or h i r e  a 

plumber t o  do it. 

fo r  the best project ,  as are the u t i l i t i e s  i n  managing t h e i r  

systems. 

I have no c o n f l i c t  o f  in terest .  I'm looking 

Further, we would submit t h a t  t h i s  argument about 

turning t h i s  process over t o  an independent eval uator would 

stand the current statutory and regulatory framework on i t s  

head. Currently, u t i l i t i e s  have the obl igat ion t o  make these 

decisions. We're held accountable f o r  them. I f  we're going t o  

be held accountable f o r  these decisions, the u t i l i t i e s  have t o  

have the responsi b i  1 i t y  t o  make these deci s i  ons . 
Independent evaluators cannot be expected t o  know as 

much as the u t i l i t i e s  about the u t i l i t y  systems and the u t i l i t y  

system needs. I n  fac t ,  i t ' s  evident i n  examining PACE'S 

comments t h a t  in order t o  tee th i s  up f o r  an independent 

evaluator, you have t o  have some object ive scoring c r i t e r i a .  

So a l l  the evaluator does i s  t a l l y  up the score. That 's 

evident. Which i s  why we wanted t o  spend some time t a l k i n g  

about how t h a t ' s  unwise. 

I f  judgment i s  t o  be used, how i s  an independent 

evaluator going t o  exercise the judgment tha t  i t ' s  the 

u t i l i t y ' s  respons ib i l i t y  t o  make, and who's going t o  be held 
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accountable f o r  the outcome? 

Further, there w i l l  be end ess disputes about whether 

the evaluator i s  t r u l y  independent. As Mr. Bal l inger has 

pointed out before, nobody i s  independent i n  t h i s  industry 

except the Commission and i t s  s t a f f .  There w i l l  be arguments 

over whether t h i s  person worked f o r  the u t i l i t i e s ,  or d i d  t h i s  

person work f o r  the I P P s ,  or  where do they want t h e i r  next job 

t o  be or something along those l i n e s  about the independence o f  

t h i s  independent evaluator. And so t h a t ' s  an issue too. And 

so f o r  a l l  o f  these reasons, we would suggest t ha t  the 

Commission re jec t  the i n v i t a t i o n  t o  bas ica l l y  t ransfer  the 

u t i  1 i ty '  s responsi b i  1 i t y  t o  an independent eval uator . 
Next issue i s :  Should 'an I O U  be held t o  i t s  costs i n  

the RFP for the l i f e  o f  the project? Again, we would submit 

the answer i s  no. In making the argument tha t  u t i l i t i e s  should 

be held t o  the costs i n  t h e i r  estimates f o r  the l i f e  o f  the 

pro ject ,  the bidders are essential l y  mixing apples and oranges. 

The bidders a ren ' t  held t o  t h e i r  costs f o r  the l i f e  o f  the 

pro ject .  They propose a pr ice.  They don ' t  t e l l  the Commission 

or the u t i l i t y  what t h e i r  costs are. Their costs are not 

transparent. The Commission cannot monitor t h e i r  management o f  

those costs. They b i d  a pr ice.  U t i l i t i e s  provide f u l l  

transparency t o  the Commission about t h e i r  costs, and we are 

accountable for the management o f  those costs. 

I f  you want t o  have apples t o  apples, then u t i l i t i e s  
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should be bidding a pr ice,  not t h e i r  costs. 

there's a $100 m i l l i o n  dif ference between a s e l f - b u i l d  i n  terms 

3 f  the cost and a power purchase agreement pr ice,  tha t  doesn't 

qecessarily mean i f  the u t i l i t y  were bidding a pr ice,  there 

Mould be tha t  $100 m i l l i o n  difference. The pr ice  b i d  might be 

nuch higher than that .  And t o  provide an apples-to-apples 

:omparison, i f  we r e a l l y  want t o  t r e a t  u t i l i t i e s  the same as 

Didders, the u t i l i t i e s  shouldn't  show t h e i r  costs t o  the 

:ommission, no longer provide the transparency. And i f  the 

u t i l i t i e s  are successful i n  managing t h e i r  costs, they br ing 

home a l o t  o f  money t o  t h e i r  shareholders. And i f  they are 

not, they accept the r i s k  o f  some loss. But i f  what I ' m  

descri b i  ng sounds 1 i ke i t ' s not cost o f  sesvi ce segul a t i  on , 

that's correct, i t ' s  not, because tha t  i s  what essent ia l ly  the 

bidders are asking f o r  when they ask you t o  t r e a t  the IOUs the 

same as the bidders. They are asking fo r  a change o f  the 

regulatory compact where there i s  no longer cost o f  service 

regulat ion o f  the u t i l i t i e s  i f  we're t ru ly  going t o  be held on 

the same level  and operating on the same basis as bidders. And 

that  i s  a change o f  the regulatory compact. 

For example, if 

Currently, under the regulatory compact , i n  exchange 

for accepting a regulated ra te  o f  return, we are e n t i t l e d  t o  

ask for cost recovery o f  a l l  costs prudently incurred. That 

system has i n teg r i t y ,  and a l l  parts o f  i t  are important t o  

maintain tha t  i n teg r i t y .  And we bel ieve i t  provides a l o t  o f  
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protection t o  the customer. You have over on the other side 
the system o f  commercial contracts, which the bidders are 
understandably tout ing ,  but  t h a t  system o f  commercial contracts 
provides a l o t  of risks t o  customers as a t  least my client has 
experienced over the years as this Commission is  well aware. 

Nobody is  going t o  eat significant cost overruns. 
There are no absolutes i n  the world of commercial contracts or 
i n  the world of u t i l i t y  regulation. 
substantial cost overrun i f  i t ' s  going t o  put the bidder i n t o  
the red? What actually happens i n  the real world is the bidder 
comes back t o  the u t i l i t y  and invokes some condition or some 
term or  finds some ambiguity i n  the contract, and there's an 
argument. There may be l i t i g a t i o n ,  or they invoke force 
majeure or something else, and there's an argument, maybe 
renegotiation, maybe l i t i g a t i o n .  

Is a bidder going t o  eat a 

After we get far enough down the line and we've 
abandoned - -  we've been forced by the passage of time t o  
abandon the self-build opt ion,  there's no leverage over the 
bidder anymore. And we need t h a t  power p lan t ,  and we need t h a t  
bidder, and we're forced t o  come t o  the table sometimes and 

renegotiate t h a t  contract. So there are no absolute 
guarantees Contracts provide certain protections. The 
regulatory system provides certain other protections. And we 
believe the track record shows t h a t  the regulatory system works 
we1 1 i n  this state. And you c a n ' t  piecemeal dismantled pieces 
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o f  the regul atory compact without understanding tha t ' s  what's 

happening. So we suggest again the answer t o  t h i s  question i s  

no, and the Commission should respectful ly decline the 

i n v i t a t i o n  t o  change the regulatory compact . 
Fourth: Should RFP appl icat ion fees be reduced fo r  

local  government en t i t i es?  Our answer t o  tha t  i s  probably not. 

Somebody has t o  pay the costs o f  reviewing these bids. And 

i t ' s  e i ther  going t o  be the other bidders o r  the u t i l i t y ' s  

customers. And so i n  fairness t o  the customers, we suggest 

tha t  the bidders pay the costs or defray the costs. I n  

pract ical  appl icat ion, the bidder appl icat ion fees do not 

completely cover the costs. And unless the other bidders, the 

nonmuni c i  pal b i  dders are w i  1 1 i ng t o  accept subsi d i  z-I ng the 

municipal bidders, we suggest the answer t o  that  question 

should be no. 
F i f th :  Should an IOU be allowed t o  perform an 

electronic auction i n  1 ieu  o f  an RFP process? Our answer t o  

t h i s  i s  t h i s  should be l e f t  up t o  the u t i l i t y .  The proposed 

r u l e  as wr i t ten  would not foreclose t h i s  option. I n  

appropriate c i  rcumstances , a u t i  1 i ty  might want t o  experiment 

wi th  an auction w i th in  the confines o f  the rule,  but as a 

pract ical  matter, we bel ieve t h i s  would be infeasible i n  the 

context o f  1 ong- term capacity additions because o f  the 

compl exi t y  o f  those i ssues. 

New Smyrna has submitted some comments indicat ing 
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t ha t  i t ' s  used the auction procedure i n  the case o f  some 
zontracts, but  i f  you look a t  those contracts, they are 10 

negawatts, 15 megawatts, seasonal, or energy sales, a very 
iifferent kettle of fish t h a n  long-term capacity addi t ions  t h a t  
Me're t a lk ing  about i n  the cases o f  the IOUs. 

We woul d certai n l  y reject Cal pi ne ' s proposed rul e 
zhange i n  this regard because t o  begin w i t h  i t ' s  engrafted on 
DACE'S proposed rule, and for the reasons I 've discussed today, 

Me have many difficulties w i t h  PACE'S proposed rule. I t ' s  also 
Dffered up i n  1 ieu of an RFP. So i t '  s not a type o f  an RFP 

process. 
the RFP process. I t  contemplates preclearance of bidders and 

terms by the Pub1 ic  Service Commi ssion such t ha t  the' winner 
dould be presumptively entitled t o  a determination o f  need 
dhich really fundamentally changes the need case, the need 
proceeding, and i s  not w h a t  is contemplated under 403.519. I t  

v~ould call upon the Commission t o  look a t  everything except 
price i n  the i n i t i a l  determination. So on this issue, we t h i n k  

the best approach is ,  leave t h a t  t o  the u t i l i t y  working w i t h i n  

the parameters set by the rule i n  the context of an RFP. 

I t  would be included i n  a rule as a substitute for 

And t h a t  concludes our remarks. I understand from 
the latest notice on December 5th t h a t  there are four 
addi t i  onal i ssues t h a t  the Commi ssi on had previ ousl y i ndi cated 
i t  might like t o  hear from the parties about,  or maybe i t  

was - - four, yes, and t h a t  you would 1 ike t o  take those up a t  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 
11 

12 

13 
14 

15 

16 

17 

18 

19 
20 

21 

22 

23 

24 

25 

56 

the end o f  the process, time permi t t ing and i n  your discret ion.  

And I would intend t o  proceed i n  t h a t  fashion unless the 

Commission would l i k e  t o  do i t  d i f f e r e n t l y .  

CHAIRMAN JABER: That 's b i d  protest  and dispute 

resol ut ion;  the need for an equity adjustment? 

MR. SASSO: Yes, ma'am. 

CHAIRMAN JABER: Ut i1  i t y  s t a f f i n g  o f  b i d  proposal 

evaluation, and sharing o f  benef i ts f lowing from under-budget 

sel f - bui 1 d projects? 

MR. SASSO: Yes, ma'am. 

CHAIRMAN JABER: Commissioners, I propose we take a 

ten-minute break and come back f o r  Commissioner questions 

and - - because, M r .  Sasso, you were done w i th  your 

presentation - - 
MR. SASSO: Yes, t h a t ' s  correct. 

CHAIRMAN JABER: - -  on behalf o f  a l l  o f  the IOUs; 

r i gh t?  

MR. SASSO: Yes, ma'am. 

CHAIRMAN JABER: We're going t o  take a ten-minute 

break and come back w i th  Commissioner questions. 

(Br ie f  recess . ) 
CHAIRMAN JABER: Okay. L e t ' s  get back on the record. 

Commissioner Deason, you said you had questions, so 

l e t ' s  s t a r t  w i th  you. 

COMMISSIONER DEASON: I ' d  l i k e  t o  ask M r .  Sasso 
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f i r s t  about Section 5F. And t h i s  section deals wi th  the 

requirement - -  t h i s  i s  i n  the proposed ru le ,  and it includes 

the terminology weighting 'and ranking factors. And, Mr. Sasso, 

from your comments I take i t  t h a t  you feel t ha t  tha t  i s  - -  
f i r s t  o f  a l l ,  i t ' s  your pos i t ion tha t  tha t  reference t o  

weighting and ranking should be deleted. And according t o  the 

testimony which M r .  Taylor provided, there 's  some concern tha t  

that  - -  t ha t  re ly ing  upon tha t  type of evaluation i s  not 

workable, and you a l so  made the point  tha t  the evaluation team 

needs f l e x i b i l i t y .  To tha t  l a s t  point ,  f i r s t ,  l e t  me ask you 

t h i s .  

where do you see a lack o f  f l e x i b i l i t y  f o r  the evaluation team? 

I n  the language as i s  contained i n  the proposed ru le ,  

MR. SASSO: I t '  s more a matter o f  concern about how 

t h i s  language might be applied and construed i n  the fut'ure, and 

i t  i s  the use o f  the term weighting and ranking which has 

cer ta in  connotations. Weights, ranks are of ten thought o f  

numeric terms. And, again, judging from PACE'S comments and 

t r y i n g  t o  discern what t h e i r  pos i t ion i s  and where they are 

going on t h i s ,  i t ' s  my understanding tha t  they are looking f o r  

as much s p e c i f i c i t y  and o b j e c t i v i t y  i n  the process as possible. 

And so I envision arguments i n  the future tha t  weighting and 

ranking means numeric, or i t  means objective. 

We have t o  have some type o f  designation w i th  numbers 

associated or what may be the same thing, some type of 

preference which would spel l  a lack o f  f l e x i b i l i t y .  I t  would 
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create the problems tha t  M r .  Taylor was t a l k i n g  about, creating 

the potent ia l  f o r  gaming o f  the RFP so tha t  maybe the winning 

b i d  i s  not the best b i d  f o r  the customer. 

There ' s another concern about f l  exi  b i  1 i t y  further on 

down where the proposal says, no c r i t e r i o n  shal l  be employed 

tha t  i s  not expressly i d e n t i f i e d  i n  the RFP absent a showing o f  

good cause. Again, on i t s  face, good cause requirement i s  not 

a l l  t ha t  t roubl ing,  and the u t i l i t i e s  a ren ' t  attempting t o  

change the rules i n  midstream, but bids come i n ,  projects come 

in,  proposals come i n ,  and they may not always look l i k e  what 

the u t i l i t y  thought they were going t o  get. They may have some 
features t h a t  weren't anticipated. And so i f  they take i n t o  

account somethilng or  they i d e n t i f y  something i n  t h e i r  work 

papers t h a t - t h e y  looked a t  t ha t  i s  a function o f  the b i d  that  

came i n ,  an argument i s  going t o  be made while we're applying a 

d i f f e ren t  c r i t e r i o n  from what was i n  the RFP. So we suggested 

pu t t ing  i n t o  tha t  a materi a1 requi rement , a materi a1 i t y  

q u a l i f i e r ,  so no material c r i t e r i o n  shal l  be employed that  i s  

not expressly ident i f ied ,  so we avoid fussing over any 

discrepancy tha t  a bidder who is  interested i n  challenging the 

pro ject  can ident i f y .  

COMMISSIONER DEASON : How woul d you def i ne 
"materi a1 'I? 

MR. SASSO: I th ink  the Commission - -  wel l ,  and the 

u t i l i t y  i n  the f i r s t  instance, subject t o  Commission review, 
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w i l l  make tha t  judgment on a case-by-case basis. And m a t e r i a l  

i s  generally something or  thought o f  as something tha t  can 

change the outcome or  s ign i f i can t l y  inf luence the outcome. 

COMMISSIONER DEASON: Let me ask you t h i s  question. 

I th ink  the objective here i s  t o  t r y  t o  provide as much 

information up f ron t  t o  the bidders so tha t  they can put 

together the most responsive b i d  and, hopefully, bids tha t  

most benef ic ia l  t o  customers. I think we a l l  agree t h a t ' s  

the en t i re  - -  t h a t ' s  the real motivation fo r  t h i s  ru le ,  i s  

t r y  t o  maximize benef i t  t o  customers. 1 th ink  we a l l  agre 

are 

t o  

wi th  that .  And the idea i s  tha t  i f  t h i s  information i s  shared 

up f ront ,  tha t  t ha t  - -  i t  could have tha t  resu l t .  

Let me ask, i s  i t  your understanding when a u t i l i t y  

issues an'RFP tha t  a t  the t ime  o f  the issuance tha t  they know 

generally what weighting and rankings they are going t o  use t o  

scrut in ize the resul ts ,  or are those weightings and rankings 

not used, are they not formulated u n t i l  a f t e r  bids are 

received? 

MR. SASSO: I couldn't  say tha t  weightings are ever 

formul ated dur i  ng the process ; 1 i kewi se, w i th  ranki ngs . Now , 

there may be a situat. on as you go through the process where 

the u t i l i t y  w i l l  look a t  the d i f f e ren t  bids and rank them based 

on an exercise o f  professional judgment about t h i s  one being 

stronger than tha t  one on t h i s  factor.  

environmental Is i t  stronger on environmental? This i s  

Le t ' s  say i t ' s  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 
14 

15 
16 

17 

18 

19 

20 

21 

22 

23 
24 

25 

60 

stronger on - -  
COMMISSIONER DEASON : Let ' s take an exampl e . There 

probably i s  going t o  be some evaluation as t o  the probab i l i t y  

t ha t  the pro ject  woul d receive envi ronmental permits, and 

there 's  some sub jec t i v i t y  involved i n  tha t .  So we a l l  rea l i ze  

tha t  t h a t ' s  going t o  be par t  o f  the review. You would agree 

with that ;  i s  tha t  - -  

MR. SASSO: Yes, tha t  i s  one factor  tha t  the u t i l i t y  

may look a t  and then i n  tu rn  the Commission w i l l  look a t .  

COMMISSIONER DEASON: Okay. Now, wi th  t h i s  

terminology tha t  i s  i n  the proposed ru le ,  what would be the 

obl igat ion t o  divulge t o  bidders how the u t i l i t y  was going t o  

make an evaluation on the l i ke l ihood o f  a project  being 

permitted envi tonmental 1 y? 

MR. SASSO: We would construe i t  as not t o  impose an 

obl igat ion,  because frankly,  I don' t  know how t o  apply tha t  by 

coming up wi th  weightings o r  rankings i n  the sense tha t  I th ink  

a bidder would l i k e  t o  know about them. I n  my experience i n  

working on a couple o f  these projects, i t ' s  my understanding 

tha t  i t ' s  very, very d i f f i c u l t  f o r  a u t i l i t y  t o  form 

preconceptions about the r e l a t i v e  importance o f  one c r i t e r i o n  

versus another i n  a vacuum. You want t o  see the whole project .  

I th ink  M r .  Taylor gave an example o f  a s i tua t ion  

where i n  advance you may say tha t  we ant ic ipate tha t  one factor  

w i l l  be less important than another factor ,  and l e t ' s  suppose 
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tha t  we were forced t o  assign some weight. So you say, one 

factor w i l l  be given a weight o f  ten. 

times some other value. Another factor w i l l  be given a weight 

o f  two. But then i n  the context .of a par t i cu la r  proposal t ha t  

th ing tha t  we were going t o  give a two t o  i s  presented i n  a way 

tha t  we d i d n ' t  qu i te  anticipate. 

or more deleterious t o  the overal l  d e s i r a b i l i t y  o f  the project ,  

and i t ' s  r e a l l y  not a two. 

context o f  tha t  par t i cu la r  proposal . And t h a t ' s  always been 

the concern o f  the u t i l i t i e s ,  t ha t  i t ' s  very, very d i f f i c u l t  t o  

prejudge these things and specify up f ron t  what the weighting 

and ranking will be. 

So we mul t ip ly  tha t  

I t ' s  e i ther  more a t t rac t i ve  

I t ' s  r e a l l y  more important i n  the 

I n  the in te res t  o f  making the best decision from the 

u t i l i t y ' s  point '  o f  view - -  now, there's another side o f  t h i s  

th ing tha t  Mr. Taylor was ta l k ing  about. 

matter o f  the u t i l i t y  wanting t o  make the r i g h t  decision. You 

can imagine i f  the Commission had t o  give weights and ranks 

t o  - - you are going t o  give so many points t o  an argument i f  i t  

touches t h i s  issue or so many points t o  a presentation i f  i t  

touches tha t  pos i t ion and you add them a l l  up, and you decide 

who wins, i t  would be very, very d i f f i c u l t .  And the u t i l i t y  

1 i kewi se wants t o  have the judgment. 

It's not j u s t  the 

But the other side o f  tha t ,  too, i s  tha t  as much as 

the bidders want t o  have s p e c i f i c i t y  in advance, i t  may not be 

i n  the best in te res t  o f  the customer t o  give i t  t o  them, 
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because once a ra t ional  economic en t i t y ,  not impugning 

anybody's motives, anybody's good f a i t h ,  but a ra t ional  

economic e n t i t y  t r y i n g  t o  maximize i t s  chances o f  winning the 

b id  w i l l  so shape i t s  b i d  t o  score the highest on the numeric 

values or the r e l a t i v e  rankings or weightings tha t  are 

ident i f ied .  And tha t  might not r e s u l t  i n  the best b i d  f o r  the 

customer, the best value t o  the customer. It may give you a 

winning bid,  but tha t  may not be i n  the best in te res t  t o  the 

customer . 
We want t o  encourage the bidders t o  take i n t o  account 

a l l  factors, a l l  matters o f  value t o  the company, t r y  t o  

i d e n t i f y  them i n  the RFP, t r y  t o  provide some explanation, look 

a t  the b i g  picture,  give us the. best value. And then the 

u t i l i t y  looks a t  t ha t  i n  the context o f  i t s  system needs and 

says, w e ' l l  p ick the project  t ha t  gives the best value t o  the 

customer. That's the bottom l i ne .  

COMMISSIONER DEASON: The second sentence o f  t ha t  

section which refers  t o  nonprice considerations, how do you 

contrast t ha t  w i th  what i s  required i n  5H o f  the proposed ru le? 

Is tha t  the same general subject matter, o r  i s  tha t  two 

d i  f ferent t h i  ngs , i n your opi n i  on? 
MR. SASSO: We1 1 , there arguably i s  some redundancy 

even under the ex is t ing  ru le .  I mean, s t r i c t  y speaking, i f  

you say tha t  we should i d e n t i f y  a l l  p r i ce  and nonprice 

considerations tha t  w i l l  be relevant, you don't  need anything 
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else, because tha t  should subsume c r i t e r i a ,  t h a t  should subsume 

vJhat's i n  H. And I understand the i n ten t  o f  H i s  t o  spel l  out 

vJith more s p e c i f i c i t y  some par t i cu la r  issues tha t  s t a f f  would 

l i k e  us t o  comment on or the Commission would l i k e  us t o  

comment on i n  the process through the RFP, but there i s  some 

redundancy arguably. 

COMMISSIONER DEASON: Well, l e t  me ask you t h i s .  If 

there were a requi rement upon the investor - owned u t i  1 i t y  t o  

give as much information as possible t o  the bidders as t o  the 

expectations, the general parameters o f  the review, i f  you go 

i n  beforehand wi th  a general idea tha t  you have an importance 

on environmental permi tab i  1 i t y  as opposed t o  fuel divers1 t y  or 
whatever, share tha t  information, and then once you get the 

bids, you rea l i ze  tha t  'there are some a t t r ibu tes  o f  a 

par t i cu la r  b i d  which a re  more important than others and tha t  

gives t h a t  an - - you have the ab i l i t y  under t h i s  language, do 

you not, t o  deviate from t ha t  general expectation or general 

a p p l i c a b i l i t y  o f  the review? The only th ing  i s  you have t o  

present a showing o f  good cause for deviation. Is tha t  

unworkable? 

MR. SASSO: That 's correct. We have two concerns. 

And t h i s  i s  - - t h i s  cuts across a l l  o f  our comments. One i s  a 

leg i t imate concern about what the r u l e  does mean without regard 

t o  advocacy or  argument, what does t h i s  mean, how can we 

comply? And the other concern i s  t o  t r y  t o  avoid l i t i g a t i o n ,  
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t o  t r y  t o  ant ic ipate and avoid as many disputes as we can over 

things t h a t  don' t  mat te r ,  tha t  r e a l l y  shouldn't mat te r  t o  the 

customer and t o  the Commission. And so t h a t ' s  why we suggest 

i ncorporati ng a materi a1 i t y  consideration, so we ' r e  not going 

t o  get i n t o  end1 ess d i  sputes about some arguable technical 

discrepancy between the RFP and what appears i n  some document, 

f o r  example. That 's why we want t o  s t r i k e  weighting and 

ranki ng because there ' s arguabl y some ambi gui t y  there. And 

we've already seen it, as I say, i n  the comments o f  some other 

part ic ipants.  We th ink  tha t  the in terpretat ion o r  the s lant 

being put on tha t  i s  more precise than we th ink  i s  appropriate. 

So, one, we're concerned tha t  the r u l e  states c lear ly  

what the u t i l i t y ' s  obl igations are; and, two, we want t o  t r y  t o  

avoid l i t i g a t i o n  i n  the future i n  future need cases. 

COMMISSIONER DEASON: Let me share t h i s  w i th  you. I t  

seems t o  me tha t  there are two competing considerations here, 

and the other competing consideration i s  the need fo r  an 

independent evaluator. And i t  seems t o  me tha t  - - and please 

share w i th  me if you disagree because - - we1 1, I ' m  sure you 

w i l l .  You never have - - you always share your disagreements. 

If the Commission i s  t o  take the posi t ion,  and I 

don' t  know what the Commission w i  1 do, but i f  the Commission 

takes the pos i t ion tha t  we're not going t o  require a 

t h i r d - p a r t y  independent evaluator t ha t  the ul t imate decision 

i s  going t o  res t  w i th  the IOU and they have the obl igat ion t o  
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j u s t i f y  t h e i r  decision. So i f  we take tha t  posi t ion,  don't  you 

see tha t  there i s  a competing concern tha t  i f  there's not t o  be 

a t h i r d - p a r t y  independent evaluator, t ha t  the process needs t o  

be as independent, objective, transparent as possible but not 

taking away the ul t imate decision away from the IOU and the 

f l e x i b i l i t y  t o  make tha t  decision considering a l l  o f  the inputs 

from the various bids? 

Now, do you see tha t  there i s  a need f o r  tha t  i f  

there's not going t o  be an independent evaluator? 

MR. SASSO: I understand completely the issues y u ' r e  

posing. Now, you have put a l o t  o f  terms i n  tha t  sentence. 

COMMISSIONER DEASON: And I apologize for the length 

o f  the question. 

MR. SASSO: No, t h a t ' s  f ine.  But there's a l o t  o f  

substance i n  each one of those terms. We share the 

Commission's concern. We bel ieve we share the Commission's 

ul t imate goal i n  t h i s ,  which i s  t o  get the best decision fo r  

the customer. You have t o  understand tha t  from the u t i l i t y ' s  

po int  o f  view, they need t o  have the judgment. They need t o  

have the l a t i t ude  t o  make the best judgment. These are 

d i f f i c u l t  choices. They involve professional judgement. And 

t o  use the same analogy, j u s t  as the Commission struggles 

w i th in  issues w i th in  i t s  respons ib i l i t y  and you have t o  make 

judgment, and sometimes t h a t ' s  arguably subjective, but you're 

drawing on your professional expert ise and your good f a i t h  and 
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your judgment t o  make the best decision you can, the u t i l i t y  

fee ls  i n  the same posi t ion.  And we're not arguing t h i s  simply 

as a matter o f  advocacy or points o r  anything else. 

The u t i l i t i e s  adamantly bel ieve tha t  they are capable 

o f  making good f a i t h  judgements fo r  the customer. They have 

always done it. They w i l l  continue t o  do it. And they want t o  

do it. That's t h e i r  goal . But they want t o  be able t o  do i t  

without a r t i f i c i a l  1 imitat ions tha t  ac tua l l y  can be detrimental 

t o  the process and the customer. So, you know, those are the 

competing considerations. 

We understand the accountabi 1 i ty  i ssue. We 

understand tha t  the u t i l i t y  i s  going t o  have t o  open up i t s  

process t o  the Commission, show i t s  analysis, show i t s  

material,  show i t s  conclusions, explain them, answer any 

questions the Commission has about how the decision was made, 

how the process was made. 

Commission. We would submit tha t  transparency t o  the bidder i s  

a more complex issue, because i f  you make completely 

transparent again a l l  o f  your c r i t e r i a  and so on, you open up 

the p o s s i b i l i t y  o f  gaming by rat ional  economic e n t i t i e s  who 

want t o  t r y  t o  use t h a t  information t o  shape t h e i r  b i d  t o  win 

it, which i s  not necessari ly the same th ing  as get t ing the best 

pro ject  f o r  the customer. And i t ' s  not bad f a i t h .  

ra t ional  economic behavior by these f irms. And t h a t ' s  what we 

have seen i n  instances i n  the past. And so there i s  a 

I t ' s  completely transparent t o  t h i s  

I t ' s  j u s t  
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bal anci ng act there. 

So, yes, we want transparency t o  the Commission. We 

bel ieve we provide it. Yes, the u t i l i t i e s  understand, they get 

the message tha t  they need t o  be-making these decisions based 

on appropriate considerations w i th  the customers' in te res t  i n  

mind. They need t o  be able t o  explain tha t  t o  the Commission, 

withstand cross - exami nation by the Commi s s i  oners , withstand 

scrut iny by the s t a f f .  We understand tha t  completely. But 

looking f o r  the best way t o  get t ha t  job done, the u t i l i t i e s  

have t o  f a l l  back and say, a t  some point ,  we have t o  have the 

judgment. At some point ,  we have t o  have the a b i l i t y  t o  do our 

job i n  running t h i s  system and deciding, should we b u i l d  it, or  

can we do bet ter  by outsourcing it, essent ia l ly? We have t o  

have tha t  judgment subject t o  your review. 

Now, i s  i t  a perfect world? Is i t  completely 

foolproof? No, i t ' s  not. You know, probably u t i l i t i e s  make 

mistakes. They are not clairvoyant. They don' t  have perfect 

knowledge any more than the Commission does, but they do the 

best job they can, and i t  i s  reviewable by you which i s  very 

d i f f e ren t  from the world o f  commercial contracts. You wind up 

i n  court,  and you don' t  know where t h a t ' s  going. 

COMMISSIONER DEASON: I want t o  s h i f t  now t o  

Section 11, and t h i s  section allows f o r  there t o  be objections 

f i l e d  t o  the RFP. 

MR. SASSO: Yes, s i r .  
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I t h ink  the terminology i s  COMMISSIONER DEASON: 

w i th in  ten days o f  the post-issuance meeting. F i r s t  o f  a l l ,  

i t ' s  your pos i t ion  tha t  t h i s  should be deleted. And I th ink  

tha t  you made reference t o  the f a c t  t h a t  you th ink  i t ' s  j u s t  

going t o  encourage objections t o  preserve posit ions and r igh ts ,  

and tha t  you don ' t  th ink  tha t  i t  provides any closure, and tha t  

i t  i s  going t o  add time t o  the process. 

summarized your concerns. Did I miss any? 

I th ink  I p r e t t y  much 

MR. SASSO: That's correct .  

COMMISSIONER DEASON: Okay. I guess I 'm concerned 

wi th  your concern tha t  i t  doesn't provide any closure, tha t  i t  

doesn't - -  we're jus t  adding time t o  the process w i th  no 

benef i t .  And I don ' t  mean t o  be pu t t i ng  words i n  your mouth, 

but  I k ind o f  get t ha t  t o  be the bottom l i n e  o f  YQW concern. 

You see no benef i t  - - if there i s  some concern w i th  a provision 

o r  requirement i n  the RFP, t ha t  t h a t  gets determined up f ron t  

before you go through the RFP and the evaluation process. You 

see no benef i t  t ha t  it could encourage or  streamline the 

process on the back end, t ha t  we don ' t  have as many issues i n  

the need determination proceeding perhaps, or we don ' t  have as 

many issues i n  a cost recovery proceeding? 

MR. SASSO: Not i n  the real  world, i n  a l l  honesty. 

And a f t e r  much, much debate and consideration, we don' t .  Now, 

I should say tha t  t h i s  i s  not a l l  or nothing, because the 

proposed r u l e  does provide f o r  pre-RFP meeting where the 
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u t i l i t y  w i l l  discuss w i th  part ic ipants what the RFP i s  going t o  

be. So there's an opportunity there i n  an informal way t o  work 

out some issues 

The proposed r u l e  also-provides f o r  a post-RFP 

bidders conference which provides a fur ther  opportunity fo r  

questions and answers, which has worked well  i n  the past, t o  

f lush out questions and get things on the tab le and have 

communication between the u t i l i t y  and the bidders. So we're 

not saying tha t  there i s  no opportunity or value t o  be gained 

from some discussion. I t ' s  re f lected i n  the proposed rule.  

The concern we have i n  the r e a l  world i n  

incorporating t h i s  provision i s  t ha t  we've already been gut on 
notice. by the comments f i l e d  tha t  some part ic ipants are going 

t~ want a ful l- 'blown hearing. They're going t o  want to- ra ise 

a l l  kinds o f  issues about the reasonableness o f  the terms and 

the onerousness of the terms. And based on our experience, my 

experience as an attorney and hundreds o f  proceedings, 

contested proceedings, I can only predic t  the worst ,  tha t  we're 

going t o  have increased l i t i g a t i o n .  We are going t o  have a 

s i tua t ion  where what i s  now an informal e f f o r t  t o  work through 

the process, an informal Q&A wi th  representatives who are not 

lawyers ta l k ing  t o  u t i l i t y  people who are not lawyers, we're 

going t o  wind up i n  a more adversarial s i tua t ion  where counsel 

come i n  ear ly,  and they ' re  serving discovery i n  these meetings. 

And i t ' s  going t o  cause a breakdown, I th ink,  i n  a proper 
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admi n i  s t r a t i  on o f  a power p l  ant devel opment pro ject  . 
The closure issue has an a l l u r e  t o  it, and fo r  tha t  

reason, the IOUs discussed t h i s  a t  some length and i n i t i a l l y  

saw some value i n  t h i s .  But the-more we thought about it, the 

more we were convinced tha t  there was going t o  be no meaningful 

closure, because the idea o f  closure means you've l i t i g a t e d  i t  

once. You can' t  l i t i g a t e  again i n  a meaningful way, meaning 

you reduce the cost, you reduce the r i s k ,  you reduce the delay 

i n  a meaningful, s ign i f icant  way. But l e t ' s  suppose there's a 

fac ia l  challenge t o  some terms o f  the RFP. Maybe some o f  those 

get resolved, and we move forward i n  the project .  Especially 

now tha t  everybody i s  squared o f f ,  and they've got t h e i r  

lawyers, and they've got t h e i r  discovery and everything else, 

we're.-going t o  r o l l  i n t o  the need hearing and we're go-ing t o  

s t i l l  have a challenge. And we're going t o  have a bunch o f  

other i ssues about how those were appl ied, how those terms were 

appl i ed . 
Let I s suppose the Commission expressed some concerns 

i n  the i n i t i a l  challenge about the RFP. Now we're going t o  

have another round o f  arguments i n  the need case. We d i d n ' t  do 

what the Commission said you were supposed t o  do i n  tha t  

i n i  ti a1 chal 1 enge. The Commi ssion expressed a concern about 

t h i s ,  t h a t  or the other thing, and you d i d n ' t  appropriately 

implement that .  So we compound the complexity o f  the process. 

And somewhere i n  t h i s ,  we 'lose s ight  o f  the object ive which i s  
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to b u i l d  a power p lant  o r  t o  buy a power resource for the 

i e n e f i t  o f  the customer and move on w i th  it and do it without 

Andue regulatory delay. We lose sight o f  tha t ,  and i t  becomes 

3 b a t t l e f i e l d  fo r  other issues and other in terests  and things 

that r e a l l y  sidestep us from where we're supposed t o  be going. 

COMMISSIONER DEASON: Let me ask you t h i s .  You have 

a concern tha t  t h i s  would j u s t  i n v i t e  objections t o  be f i l e d .  

Do you th ink  there 's  any benef i t  tha t  i t  would - -  t o  avoid tha t  

l i t i g a t i o n ,  and I don' t  th ink the IPPs necessarily l i k e  

l i t i g a t i o n  any more than you do, but do you th ink  tha t  there's 

any benef i t  i n  knowing tha t  there i s  an opportunity fo r  an 

objection t o  be f i l e d ,  tha t  i t  would a l l o w  the par t ies i n  the 

pre-RFPmeeting t o  t r y  t o  get as much worked out as possible so 

as t o  avoid tha t  possi b i  1 i ty? 

MR. SASSO: Again, looking a t  i t  from a s t r i c t l y  

pragmatic po int  o f  you, we'd have t o  say the answer i s  no. 

COMMISSIONER DEASON: Let me ask you t h i s  question. 

If there i s  t o  be some opportunity f o r  a bidder or a potent ia l  

bidder t o  f i l e  an objection t o  the proposed RFP, i s  there any 

way t o  do i t  bet ter  than what's contained in s t a f f ' s  proposed 

1 anguage? 

MR. SASSO: F i l i n g  an objection contemplates a po int  

of entry, Commission review, Commission decision, and so the 

answer would be no. 

issues i n  a common sense way, i n  a pract ica l  way, get t ing on 

If what we're interested i n  i s  working out 
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with the project ,  making sure people understand the 

expectations, i f  there are any ambiguities, we clear i t  up, we 

provide f o r  t ha t  now. We provide f o r  t ha t  i n  the proposed r u l e  

through a pre-RFP meeting and a post-RFP bidders conference. 

The bidders conferences have worked very well i n  

these projects. There i s  a l o t  o f  discussion. There i s  a l o t  

o f  give and take. Again, the lawyers generally haven't been 

involved. You have engineers t a l  k ing t o  engineers. You have 

planners ta l k ing  t o  planners, and there i s  good communication 

about what do you guys r e a l l y  want? What's t h i s  issue? What 

do you want on t h i s  issue? And there's communication back and 

for th ,  answers are given, c l a r i f i c a t i o n s  are made. It works t o  

work through the issues and achieve a real  valuable 

understanding. ' 

I don' t  t h ink  tha t  the Commission has seen too many 

challenges t o  the RFPs themselves i n  these cases tha t  have been 

l i t i g a t e d ,  not too many. The challenges generally concern 

something tha t  occurred during the evaluation process, not the 

l e t t e r  o f  the RFPs. I th ink  t h a t ' s  revealing. I f  we provide 

f o r  an opportunity t o  challenge the l e t t e r  o f  the RFPs, we're 

goi ng t o  s t a r t  seeing those chal 1 enges. 

COMMISSIONER DEASON: Sh i f t i ng  now t o  Section 14 and 

t h i s  area addresses cost recovery generally. And i t ' s  your 

pos i t ion tha t  t h i s  i s  (inappropriate for a b id  rule.  And you 

also made reference t h a t  there i s  s t i l l  a need f o r  a reg out 
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clause. Can you expand upon that? I f  I understood you 

correct1 y. 

MR. SASSO: Yes, s i r .  This language does not take 

away the r i s k  completely o f  an adverse regulatory decision 

about cost recovery. There i s  always tha t  r i s k ,  and a reg out 

clause i s  an e f f o r t  on the par t  o f  the u t i l i t y  t o  protect 

i t s e l f  against t ha t  r i s k ,  because i t  operates on the assumption 

that  i f  j t  makes good decisions, i t ' s  going t o  get cost 

recovery. But o f  course, we can ' t  always predict  w i th  complete 

cer ta in ty  what's going t o  happen i n  the future and what the 

Commission w i l l  do i n  any given case. And so a reg out c la  

i s  again j u s t  a sensible way on the part o f  a business t o  

protect i t s e l f  .against r i s k .  

COMMISSIONER DEASON : Are you proposing 1 anguage 

which achieves that? 

Ase 

MR. SASSO: Wel l ,  we're proposing the delet ion o f  the 

f i r s t  por t ion o f  t h i s  which would essent ia l ly  leave us wi th  a 

status quo. We understand tha t  cost recovery i s  always 

examined under prudent standards. We understand tha t  there's 

always some r i s k  tha t  i f  the u t i l i t y  mismanages something or 
makes bad decisions, there w i l l  be consequences. There i s  some 

r i s k  tha t  even i f  the u t i l i t y  makes good decisions, a decision 

w i l l  be rendered adverse t o  the u t i l i t y .  And reg out clauses 

have been used i n  these situations. And we would suggest by 

delet ing t h i s  information tha t  we s t i c k  wi th  the status quo on 
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that. 

COMMISSIONER DEASON: And what i s  your understanding 

o f  the status quo again? 

MR. SASSO: As I mentioned, we understand tha t  cost 

recovery i s  subject t o  prudence review, and a t  the same t ime, 

u t i l i t i e s  generally do use reg out clauses i n  contracts o f  t h i s  

nature. 

COMMISSIONER DEASON: Well, l e t  me s h i f t  then t o  the 

question concerning - - wel l ,  these are the issues tha t  you 

addressed a f t e r  you addressed the speci f ic  sections, and it was 

the t h i r d  one which, I th ink,  p r e t t y  much addresses the 

question o f  binding bids. And I don' t  th ink t h a t ' s  the 

terminology you used, but t h a t ' s  the nomenclature which I used 

when I was making my notes. Bo you reca l l  tha t  par t i cu la r  

section? I th ink i t  was the t h i r d  question which you answered 

a f te r  the you addressed the speci f i  cs. 

MR. SASSO: Yes, s i r .  

COMMISSIONER DEASON: And you made the po in t  tha t  the 

IOUs, t ha t  you b i d  your cost; i s  tha t  correct? 

MR. SASSO: We wouldn't use the  term "bid."  

COMMISSIONER DEASON: You're held t o  your cost 

standard, prudent cost standard. 

MR. SASSO: We evaluate - -  i n  deciding whether t o  go 

forward w i th  a power purchase agreement or a se l f -bu i l d ,  the 

u t i  1 i t y  evaluates i t s  costs o f  the project .  
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CHAIRMAN JABER: You said "b id  your costs," though. 

You d id  say that .  

MR. SASSO: Well, I may have misspoke. What I was 

mentioning i n  the context o f  my remarks was tha t  i t ' s  our 

be l i e f  tha t  the argument that  we should be held as having the 

same standing or status o r  posi t ion as a bidder would mean that  

vrle would be bidding a pr ice l i k e  they b i d  a pr ice.  Nobody bids 

cost. We don' t  b i d  a cost; they don' t  b i d  a cost. I may have 

misspoke i f  I said we b i d  cost. We make our costs known t o  the 

Commission. Bidders don' t  make t h e i r  costs known t o  anybody. 

Nobody real 1 y bids cost .  

COMMISSIONER DEASON: Wel l ,  would that  be a 

preferable way t o  a l l o w  the u t l l i t y  t o  b id  a pr ice and expect 

the u t i l i t y  t o  s t i ck  by that  pr ice? And i f  you achieve the 

construction and operation o f  the plant a t  parameters better 

than the price, that  you keep the difference? That's part  o f  

the reward o f  being an e f f i c i e n t  u t i l i t y .  

MR. SASSO: Well, i t  r e a l l y  would amount t o  

restructur ing leg is la t ion ,  because as I was explaining, i t ' s  

inconsistent fundamentally wi th cost o f  service regulation. We 

announce our costs. We estimate our costs. We t e l l  the 

Commission what they are. We are e n t i t l e d  t o  co l lec t  rates 

based on recovery o f  our costs. I f  we change the whole concept 

and say, we are going t o  operate l i k e  an unregulated e n t i t y  and 

simply quote a price, the Commission doesn't know what our 
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costs are. And i f  we achieve tha t  pr ice,  i t  may have good 

consequences or  bad depending on how - - 
COMMISSIONER DEASON: Well, l e t  me ask you t h i s .  If 

i t  i s  the best pr ice and t h a t ' s  the best p r i ce  avai lable f o r  

the customers, why should we be concerned w i th  what your costs 

are? 

MR. SASSO: Well, i t  does change the whole regulatory 

compact, and, frankly, we would have t o  th ink  through the whole 

system t o  see i f  i t  added up and made sense. But t h i s  i s  what 

the Commission would be accepting i f  i t  d i d  tha t .  Le t ' s  again 

suppose t h a t  we have a pro ject  where the u t i  1 i t y  has cer ta in  

costs. And the next closest bid i s  $100 m i l l i o n  above those 

costs. Right now, the customer gets the benef i t .  If the 

u t j l i t y  can b u i l d  tha t  pro ject  a t  the-costs  t h a t  are estimated, 

the customer gets the benef i t  o f  the discrepancy between the 

$100 m i  11 i o n  higher power purchase agreement versus the 1 ower 

s e l f - b u i l d  option. The customer gets that benef i t .  

Now, l e t ' s  suppose we switch t o  a regime where the 

u t i l i t y  quotes a pr ice.  Suppose the u t i l i t y  quotes a p r ice  

t h a t  eats up $85 m i l l i o n  of t ha t  dif ference, and says, well ,  we 

beat the power purchase agreement by $15 m i l l i o n ,  plus there's 

some other advantages on some o f  the other factors. Now, the 

u t i l i t y  takes fo r  i t s  shareholders $85 m i l l i o n  tha t  would under 

the current system o f  cost o f  service regulat ion go t o  the 

customer. Is tha t  r e a l l y  what we want t o  do? 
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We haven't seriously contemplated tha t  because we 

d idn ' t  bel ieve tha t  the Commission e i the r  had the power t o  do 

that or  i t  would have the in te res t  i n  doing tha t ,  but t ha t  i s  

s s e n t i a l l y  the system tha t  we're t a l  king about. 

COMMISSIONER DEASON: We1 1 , 1 e t ' s  put out another 

hypothetical. Le t ' s  say tha t  your b i d  - -  the IOU's bid  has - -  
i s  $10 m i  11 i on  be t te r  on a net present value o f  revenue 

requirements basis than the next best bidder. And you go 

forward w i th  your project .  The Commission determines there i s  

need and t h a t  i t ' s  the most cos t -e f fec t i ve  u n i t ,  and you go 

forward w i th  tha t  project .  And then there i s  some unforeseen 

event outside the control o f  the u t i l i t y ,  and you react t o  tha t  

i n  a prudent manner, but  the r e s u l t  i s .  t h a t  instead o f  being a 

$10 m i l l i o n  savings in net present value o f  revenue 

requirements, i t ' s  a $10 m i l l i o n  excess i n  net present value o f  

revenue requirements. Under tha t  scenario, i s  the customer 

$10 m i l l i o n  less or hur t  t o  the tune o f  $10 m i l l i on?  

MR. SASSO: Not necessarily, because, again, there 

are no absol Utes e i ther  under regul a t i  on or  commerci a1 

contracts. There i s  always some r i s k ,  and the u t i l i t y  and then 

the Commission makes the best judgment on the best avai lable 

information a t  the time. There are no guarantees i n  e i ther  

regulat ion or commercial contracts. 

Le t ' s  suppose tha t  t ha t  happens i n  the case o f  

regulation, and the u t i l i t y ,  bu i ld ing  i t s  own u n i t ,  encounters 
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a problem as you ' ve described, Commi ssi oner Deason, that i s 
qualify as a prudent cost overrun. 
y that the power purchase agreement 
Let's suppose we had actual 1 y gone 
power purchase agreement that was $10 
the presumption that that was 

submit that that is an erroneous ri sk- free. We woul d 
presumption 

In the wor 

power producers enco 
d o f  commerci a1 contracts, independent 
nter problems, too. Maybe the problem we 

would have encountered with self-build is exactly the same as 

they would have encountered i n  building their own power plant. 
Very few power suppliers are prepared t o  go ahead and build a 

losing project. So you immediately get into the world'of 
contract interpretation, conditions, cl auses, perhaps 
renegotiation. Again, i f  we're close enough to the deadline 
for the in-service date of the project, we've lost our 
self-build. We've walked away from that. We have no leverage. 
We need the plant. So they come back t o  us, and they say, we 
need your help. You need the plant. We ran into this problem. 
We di dn' t anticipate i t  . I t  ' s beyond our control . Can we 
renegotiate this? We can't do i t  for this. And companies have 
found themselves in that situation before, and they have been 
asked to step forward to help the contracting party. 

Worse case, you wind up in litigation. And as you're 
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aware, Commissioner Deason, our company has had a number o f  

these disputes wi th  contracting par t ies over p r i c ing  terms and 

other terms. So you wind up in l i t i g a t i o n ,  and the Commission 

may choose not t o  get involved i n  deciding tha t  dispute. 

which event, the par t ies go over t o  the state court, and they 

present t h e i r  case t o  a judge who i s  not f a m i l i a r  w i th  the 

industry issues and so on. And we have no confidence tha t  the 

customer w i l l  always win tha t  dispute. So there are a number 

of exigencies tha t  can happen in the world o f  commercial 

contracts. There are some tha t  can happen under regulat ion. 

So a l l  we can do i s  make the best decision tha t  we have a t  the 

time on the facts avai lable t o  us a t  the time, recognizing tha t  

there are r i sks  i n  both worlds. 

I n  

CHAIRMAN JABER: Did you get an answer t o  your 

question? 8ecause I was very interested i n  hearing the answer. 

COMMISSIONER DEASON : P1 ease, Madam Chai rman, i f you 

need t o  - - you want t o  i n t e r j e c t ,  please feel free t o  do so. 

CHAIRMAN JABER: I didn' t understand Commissioner 

Deason's question t o  make a presumption o r  a comparison t o  

purchased power agreement and the r i s k  associated w i th  tha t  

versus s e l f - b u i l d  option, Mr. Sasso. So saying tha t ,  I th ink 

the question was, you made the po in t  tha t  there are current 

benefi ts and savings t o  consumers when the s e l f - b u i l d  option 

comes i n  w i th  the most cos t -e f fec t i ve  al ternat ive.  So the 

question posed by Commissioner Deason i s ,  are you suggesting 
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by the consumer through rates? That's what I understood the 

question t o  be. 

MR. SASSO: Well, i n  answer t o  tha t  question, the 

answer i s  very l i k e l y  so. I f  the cost overrun i s  incurred 

through the prudent management o f  the pro ject  by the u t i l i t y ,  

the u t i l i t y  under the regulatory compact and again i n  exchange 

f o r  accepting a regulated ra te  o f  re turn should get cost 

recovery on costs prudently incurred. 

I understood Commissioner Deason t o  be asking, would 

the customer necessarily be $10 m i  11 i on  worse o f f  when it 

appeared a t  the s t a r t  tha t  they were going t o  be $10 m i l l i o n  

bet ter  o f f ,  and my answer t o  tha t  i s  no, not necessiwily. 
COMMISSIONER DEASON: We1 1 , l e t  me pu t  a qual i f i e r  i n  

the question, o r  an assumption, and say tha t  the I O U  bid  comes 

i n  a t  $10 m i l l i o n  less than the next most a t t rac t i ve  bid. But 

i n  tha t  next most a t t rac t i ve  b id ,  tha t  bidder rea l izes tha t  

there are r i sks  tha t  a f fec t  them l i k e  they a f fec t  a l l  

par t ic ipants  i n  the energy markets. They b u i l d  i n  i n  t h e i r  

b id,  you know, a fudge factor, contingency factor,  whatever you 

want t o  c a l l  it, because they have t o  l i v e  w i th in  the 

constraints o f  t h e i r  b i d  and the contract tha t  resul ts .  

And I understand, you rea l i ze  tha t  you - -  you argue 

tha t  there are cer ta in  parameters w i th in  the contract which 

allows some f l e x i b i l i t y .  8ut l e t ' s  j u s t  assume tha t  t h e i r  b i d  
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i s  $5 m i l l i o n  higher than i t  had t o  have been because they 

b u i l t  i n  t h i s  contingency factor because o f  the r i s k  tha t  they 

feel l i k e  they ' re  taking on as opposed t o  - -  t ha t  t h e i r  

shareholders are taking on as opposed t o  your shareholders 

taking tha t  r i s k  because you f e e l  l i k e  you can demonstrate tha t  

you acted prudently, and under tha t  standard, you would recover 

cost overruns. 

So there's $5 m i l l i o n  more than i t  had t o  have been 

because o f  that ,  and tha t  i f  it had not been f o r  t ha t  - -  I need 

t o  change my numbers. I f  i t  had not been for tha t  contingency, 

say i t  was $15 m i l l i on ,  tha t  they would have been $5 m i l l i o n  

less than the IOU's bid. Now, under tha t  scenario, i s  tha t  an 

even, pl ayi ng f i  e l  d? 

MR. SASSO: Well, you're never going t o  have a l l  

things completely equal because we do have two d i f f e ren t  

paradigms. We have a commercial contract and we have 

regulat ion. And each pro ject  is  going t o  be a l i t t l e  

d i f f e ren t .  I th ink  you could get the numbers close enough t o  

where i t  becomes a judgment c a l l  f i r s t  by the u t i l i t y  and ther 

by the Commission about which i s  the most cos t -e f fec t i ve  

al ternat ive.  The u t i l i t y  might look a t  t ha t  contract tha t  

you're describing and conclude, we1 1, maybe they do have some 

contingencies b u i l t  i n  there, but we don' t  l i k e  some other 

hooks i n  the contract which present other r i sks  t o  us and t o  

our customers. So i t ' s  a very complex decision. 
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On the other hand, on the s e l f - b u i l d  side, the 

u t i l i t y  may have done sensit v i t y  runs t o  assure i t s e l f  tha t  i t  

fee ls  real  good about i t s  numbers. So you get t o  a point  

where, yes, the numbers get close enough, and somebody has t o  

make a judgment, subject t o  t h i s  Commission's review, about 

which i s  the best pro ject  f o r  the customer. I t ' s  not 

necessarily - -  t h i s  i s  the point  we're t r y i n g  t o  make. I t ' s  

not necessarily something tha t  can be decided by a computer. 

COMMISSIONER DEASON: Well, l e t  me kind o f  change the 

d i rec t ion  o f  the question a l i t t l e  b i t .  Do you feel that  under 

the current process tha t  there i s  the a b i l i t y  t o  transfer r i sks  

from your shareholders, IOU shareholders t o  customers i n t o  tha t  

same p o s s i b i l i t y  o f  s h i f t i n g  tha t  r i s k  does not - -  i t  i s n o t  

avai lable t o  the I P P s  such tha t  they are - - don' t  have the 

a b i l i t y  t o  - -  they ' re  already kind o f  behind the a b i l i t y  t o  put 

i n  a competitive b i d  because they have t o  take on a l l  the r i s k ;  

whereas, the IOU can s h i f t  tha t  r i s k  i f  they can prove tha t  i t  

was a prudent th ing t o  do? 

MR. SASSO: I don' t  th ink  I would disagree with that .  

I t  ' s a very complex - - I don' t  know how 1 answered that .  I ' d  

say I don' t  th ink I would agree wi th  that .  

COMMISSIONER DEASON: I was going t o  say, I d i d n ' t  

th ink  you were going t o  agree. 

MR. SASSO: I t ' s  a complex set  o f  issues about 

whether IPPs are s h i f t i n g  or  not s h i f t i n g  r i s k .  They w i l l  t ry, 
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again, as ra t ional  economic e n t i t i e s  t o  s h i f t  as much r i s k  as 

they can. Generally speaking, they are going t o  have a higher 

cost o f  capi ta l  than u t i l i t i e s .  Which does i t  put them a t  a 

cost advantage? Yes, i t  does. It puts them a t  a cost 

advantage, but t h a t ' s  the whole purpose o f  regulat ion. You 

have a regulated r a t e  o f  return which i s  supposed t o  benef i t  

the customer, and i n  return, you have recovery o f  prudent 

costs. So regulat ion i s  supposed t o  provide some benefi ts, and 

we should not apologize fo r  the fac t  t ha t  i t  has been providing 

benefi ts t o  customers 

Now, can somebody who doesn't operate under 

regulat ion compete e f fec t i ve ly?  That r e a l l y  i s n ' t  the 

fundamental issue, whether they should compete e f fec t i ve ly .  

The fundamental issue i s ,  what's the best deal f o r  the 

customer? Now, maybe - - 

COMMISSIONER DEASON : Let me in te r rup t  , please, 
because t h i s  i s  very, very c r i t i c a l .  I agree wi th  what you're 

saying, but i f  there i s  some fundamental advantages f o r  the 

regulated u t i l i t y ,  and the I P P s  are not ever able t o  put i n  a 

winning b id ,  wel l ,  then i n  the fu ture we're not going t o  have 

bids  because they never are going t o  have the opportunity t o  

win a bid; and, therefore, we don ' t  have the benef i t  for 
customers t o  make sure tha t  we're u t i l i z i n g  a bidding process 

t o  get the maximum amount o f  savings and e f f i c iency  f o r  

customers 
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MR. SASSO: That i s  a theoret ica 

r e a l i t y ,  there are a l o t  o f  power purchase 

concern, but i n  

agreements i n  t h i s  

state. F lor ida Power Corporation has a very substantial 

p o r t f o l i o  o f  power purchase agreements. We would ant ic ipate 

tha t  a bidder can make a v iable bid. Whether they have - -  
whether they feel they are a t  a cost disadvantage i s  r e a l l y  a 

business decision f o r  them. They can be more aggressive i n  

p r i c ing  t h e i r  proposals t o  us. 

o f  t h e i r  shareholders, how they want t o  manage t h e i r  r i s k ,  what 

k ind o f  p o r t f o l i o  they want t o  assemble. They do pass t h e i r  

r i s k  t o  our customers through recovery clauses. In a sense, 

the customers are absorbing the cost i n  a much more transparent 

and immediate iay than most sel f - bui 1 d a1 te rna t i  ves which are 

worked i n t o  rates a t  some point. And there may be regulatory 

delay or drag i,n tha t  process. 

I t  depends on the expectations 

So t h a t ' s  why I would not agree tha t  the u t i l i t i e s  

are able t o  pass t h e i r  r i s k  on t o  customers and the TPPs are 

not. They have a d i f f e ren t  set o f  strengths and a d i f f e r e n t  

set o f  weaknesses. They can compete i f  they choose t o  compete, 

and sometimes they do. And we would expect them t o  do so i n  

the future. But i t ' s  a question o f  t h e i r  deciding based on an 

assessment o f  t h e i r  own s e l f  in te res ts  what r i sks  they ' re  

w i l l i n g  t o  assume, what re turn they want, and how aggressively 

they want t o  p r ice  t h e i r  projects. 

COMMISSIONER DEASON: Let me ask you t h i s  question, 
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md t h i s  i s  - -  please don' t  read any more i n t o  t h i s  question 

than what's there. I'm j u s t  t r y i n g  t o  t r y  t o  understand the 

general framework tha t  we're working i n  here. You mentioned 

the need f o r  a regulatory out clause, and what bas ica l ly  tha t  

neans i s  t ha t  i f  t h i s  Commission disallows amounts tha t  

Dtherwise go through a cost recovery clause, t ha t  you no longer 

have the obl igat ion t o  pay those amounts t o  the independent 

generator. 

it; correct? 

I may be oversimpli fying, but i n  a nutshel l ,  t h a t ' s  

MR. SASSO: That's correct. 

COMMISSIONER DEASON: Should we look a t  the 

p o s s i b i l i t y  o f  having a reverse regulatory out clause? And 

what I mean by t h a t  i s  t h i s :  That i f  a bidder comes i n ,  wins a 

bid, and they encounter some unforeseen change tha t  was beyond 

t h e i r  control ,  and they acted prudently i n  trying t o  minimize 

tha t  impact, and they come forward t o  the Commission and 

demonstrate tha t  t ha t  was the best a1 ternat ive t o  undertake, 

and they feel  l i k e  there should be some addit ional amount 

passed through the cost recovery clause, and tha t  i t  i s  i n  the 

long term, i t ' s  t o  the benef i t  o f  customers t o  do so, tha t  then 

you would have an obl igat ion t o  pay tha t  amount, even though i t  

may be i n  excess o f  the s t r i c t  terms o f  the contract. 

MR. SASSO: I have two responses t o  that .  F i r s t ,  t o  

some extent, we would probably submit t o  the appropriate extent 

tha t  ex is ts  now because the u t i l i t y  manages i t s  contracts wi th  
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i t s  contracting part ies,  taking them t o  court, i f  necessary, 

and t h a t ' s  happen qui te  a b i t .  But the u t i l i t y  makes a 

judgment, does the contracting par ty  have a good case? Have 

they stated good grounds t o  renegotiate, ask f o r  additional 

consideration, ask f o r  special consideration? And i f  the 

u t i l i t y  concludes tha t  the answer i s  no, they j u s t  don ' t  l i k e  

the bargain they struck, but we're e n t i t l e d  t o  the benef i t  o f  

it, or  t h a t  the arguments they have given are specious, we take 

them t o  court.  And we enforce the contract f o r  the benef i t  o f  

the customer. And i t ' s  s t r i c t l y  f o r  the benef i t  o f  the 

customer because it ' s a1 1 a pass -through. 

Le t ' s  suppose tha t  the Commission entertained t h i s  

idea tha t  you're suggesting. 

meaningfully enforced i n  the case o f  a power purchase agreement 

where we don ' t  have t h e i r  costs? Unlike a regulated u t i l i t y  

where we have t o  open up our books t o  the Commission and show 

you our costs, we don ' t  see t h e i r  costs. So we would have no 

idea about the i n t e g r i t y  o f  t h e i r  estimates o r  whether t h i s  

overrun they say they are incurr ing i s  legi t imate or what the 

circumstances were tha t  created i t  or  what have you. So, 

again, i t ' s  very d i f f i c u l t  t o  impose e i ther  a regulatory model 

on unregulated e n t i t i e s  or a deregulated model on regulated 

en t i t i es .  They both have t h e i r  place i n  the system, but i t ' s  

hard t o  s t a r t  mixing and matching. 

I would ask, how could i t  be 

COMMISSIONER DEASON: Okay. Thank you, Mr. Sasso. 
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That's a l l  my questions, Madam Chair. 

CHAIRMAN JABER: Commissioners, do you have any other 

questions? 

MR. SASSO: Oh, I ' m  sorry. Ms. Clark j u s t  reminded 

me o f  one other responsive fact ,  and t h a t  i s ,  under the current 

regime we do tend as a r e s u l t  o f  these comments t o  focus on the 

downside r i s k  t o  the customer, but  there i s  an upside t o  these 

commercial contracts. And i f  the vendor quotes a cer ta in  

price, and they have got an appropriate cost structure where 

they can manage those costs and do rea l  wel l ,  and l e t ' s  suppose 

they beat some o f  what they estimated t h e i r  costs were going t o  

be, those benefi ts go t o  t h e i r  shareholders, not t o  the 

customer, which i s  a s ign i f i can t  di f ference again between the 

power purchase agreement -.and the regulated model . 
CHAIRMAN JABER: Commissioner Baez, I saw you had 

questions. 

COMMISSIONER BAEZ: Just a couple. F i r s t ,  a 

theoret ical  question. 

have already stated t h a t  you probably can never get there, but 

i f  it were possible f o r  a s e l f - b u i l d  option and a par t i cu la r  

bid t o  have graded out equally, and, again I may misstate tha t  

you grade yourself, but  I guess f o r  argument's sake tha t  they 

both grade out equally, what then? Do you f l i p  a coin or - -  I 
mean, i s  i t  as simple'as that? 

I f  i t  were possible, and I know tha t  you 

MR. SASSO: I ' m  not sure I can answer tha t  honestly 
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aecause I don' t  know that I'm s u f f i c i e n t l y  expert t o  do so. 

4nd I t h ink  I ' m  having trouble w i th  the assumption because 

there's not going t o  be any s i tua t ion  where there i s  complete 

?qual i ty.  And so i f  you assume that ,  then we're paralyzed 

3ecause we can ' t  make a decision i f  a l l  things t r u l y ,  t r u l y  are 

:qual. And there would be nothing wrong w i t h  f l i p p i n g  a coin, 

perhaps, i f  they were t r u l y ,  t r u l y  equal. But chances are, the 

evaluator being f i r s t ,  the u t i l i t y ,  and then the Commission 

dl then go t o  another order o f  de ta i l  in i t s  evaluation. 

They w i l l  say, based on the i n i t i a l  set o f  c r i t e r i a  or  

standards, they graded out equal. Now, we need t o  go t o  the 

next order. Perhaps we look a t  imputed debt. Perhaps we look 

a t  some other r i s k .  Perhaps we look a t  some other 

consideration. Perhaps we look a t ,  you know, our system 

d ivers i ty .  Do we want some power purchase agreements? Are 

there some advantages i n  terms o f  the d ivers i ty?  

And so you may s t a r t  looking a t  another set o f  

c r i t e r i a  which i s  one o f  the reasons we're concerned about 
havi ng t o  speci fy with compl ete preci  s i  on everything up f ron t  

i n  the RFP and how i t  w i l l  be applied i n  the par t i cu la r  

circumstances o f  t h a t  project .  You have t o  have some 

d iscret ion t o  use your judgment. Then we would be accountable 

f o r  t ha t  judgment. We'd come before the Commission, and we'd 

explain on the f i r s t  run they graded out equally, and then we 

broke the t i e  by looking a t  t h i s ,  t ha t  or the other thing. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

wi th 

too. 

econ 

89 

COMMISSIONER BAEZ: One o f  the statements tha t  I am 

having a l i t t l e  b i t  o f  trouble wi th  i s  when you re fe r  t o  the 

rat ional  economic en t i t y .  How do you - -  what does t ha t  mean? 

I t  means w i th  respect t o  the bidders i n  MR. SASSO: 

these projects, they want t o  win the bid.  Their obl igat ion i s  

t o  make money f o r  t h e i r  shareholders. There's nothing wrong 

that .  The u t i l i t i e s  are interested i n  tha t  doing tha t  

COMMISSIONER BAEZ: So the u t i l i t i e s  are rat ional  

mic e n t i t i e s  as wel l .  

MR. SASSO: U t i l i t i e s  are rat iona 

but we have a d i f f e ren t  se t  o f  rules. 

COMMISSIONER BAEZ: I understand . 

tha t  means t o  you? Have you 

minds a t  1 east? 

MR. SASSO: Again, 

precise about t h i s  or t o  imp 

economic en t i t i es ,  

MR. SASSO: And our accountabi l i ty  t o  the Commission 

f igures hugely i n  the long-term a b i l i t y  o f  a u t i l i t y  t o  prosper 

i n  t h i s  state. 

COMMISSIONER BAEZ: You said - -  you alluded t o  the 

f l e x i b i l i t y  and the problem tha t  you-all have wi th  the 

c r i t e r i a .  In your i n i t i a l  comments, you mentioned some concept 

o f  t i e r i n g .  Have you given any thought t o  how - -  exactly what 

formulated tha t  i n  your co l lec t i ve  

i t ' s  very d i f f i c u l t  t o  be too 

y a leve l  o f  precision tha t  

doesn't ex is t ,  but i t  may be possible i n  the context o f  a 
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par t icu lar  pro ject  t o  i d e n t i f y  threshold requirements. 

COMMISSIONER BAEZ: And by "threshold," you mean the 

screening requirements? 

MR. SASSO: Yes, i t  might be the screening 

requirement. If the bidder doesn't demonstrate cer ta in  basic 

at t r ibutes,  they'd be d isqual i f ied.  Now, you could say those 

are i n  the sense tha t  are the most important, but maybe they 

they - - 
COMMISSIONER BAEZ: That wou 

MR. SASSO: - -  yeah, they e l  

d n ' t  be accurate. 

minate a pro ject ,  but 

hopefully people get past the gate. Okay? Now they get i n t o  

another order o f  c r i t e r i a ,  and maybe you can say, now we have 

some mandatory requirements once you get past the threshold 

screening which we hope everybody w i  11 ,do. Now there 's  some 

other must-haves or  mandatory requirements, and we might be 

able t o  i d e n t i f y  those. There may be some tha t  we can ' t ,  you 

know, some tha t  are i n  between tha t  might tu rn  out t o  be 

disqual i fy ing.  But there 's  some t h a t  maybe you can i d e n t i f y  up 

f r on t  and say, i f  you don' t  have these cer ta in  features, i t ' s  

d isqual i fy ing.  And maybe you could i d e n t i f y  those. Then you 

would have a l l  others and maybe the t h i r d  bucket. 

These are factors tha t  w i l l  a f fec t  our perception o f  

the value o f  your pro ject  f o r  our customer. We can ' t  t e l l  you 

exactly how. They are important enough f o r  us t o  i d e n t i f y  

them, but we can ' t  say up f ron t  t ha t  i f  you're not r e a l  strong 
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on one o f  these, i t  w i  11 be d i  squal i fying. The danger i n  tha t  

again i s  t ha t  i n  actual application, some o f  those might be 

outcome determinative. And so a t  the end o f  the day, you have 

a bidder who f i l e s  a challenge and says, wel l ,  they said i t  - -  

they d i d n ' t  i den t i f y  i t  as disqual i fy ing,  but look, t ha t ' s  what 

made the difference. When they graded out equally, they went 

down t o  that ,  and we l o s t  because o f  it. 

COMMISSIONER BAEZ: I guess i f  we go back t o  the 

o r i  g i  nal theoret ical  questi on, a1 1 c r i  t e r i  a are d i  squal i fy i  ng 

po ten t ia l l y .  

MR. SASSO: I n  some sense, yes. 

COMMISSIONER BAEZ: And 1 th ink  tha t  we a l l  have t o  

understand that .  But by what you j u s t  said, H mean, you could 

envision a world where the company can be - -  where the IOU 

could be perhaps general l y  spec i f i c  I guess i s  as close as I - - 
MR. SASSO: We're trying t o  f igure out how we 

could - -  oh, I'm sorry. 

COMMISSIONER BAEZ: You know, t o  say, these are 

things tha t  we're r e a l l y  taking a hard look a t  because these 

are, i n  essence, our p r i o r i t i e s ,  these are the - -  and while I ' m  

on tha t  5H, you said i t  may even be redundant, system speci f ic  

Does tha t  take on the character o f  

mean, could tha t  - - or are we t a l  king 

conditions and so on. 
mandatory c r i t e r i a ?  I 
d i f f e ren t  things? 

MR. SASSO: . 

FLORIDA 
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COMMISSIONER BAEZ: Yes, as an example, I guess. Are 

those the k ind o f  things tha t  i f  you do - -  

MR. SASSO: This - -  I ' m  sorry. I guess, you know, we 

were t a l k i n g  i n  5H about a possible constraint.  And as I 

understand the s t a f f ' s  in te res t  here or the Commission's 

in te res t  here, i t  i s  t o  help i d e n t i f y  some constraints on the 

system tha t  maybe a bidder should know about i n  shaping i t s  

bid. And I guess i n  cer ta in  circumstances, something l i k e  tha t  

could have an impact which i s  r e a l l y  the s p i r i t  o f  the 

suggested modif icat ion we've made, which i s  t o  say, l e t ' s  not 

j u s t  t a l k  about these things, but l e t ' s  t a l k  about those tha t  

the u t i l i t y  has i d e n t i f i e d  as l i k e l y  t o  have a material impact 

on i t s  evaluation. That's the q u a l i f i e r  we want t o  p u t  i n  

there because now we are t a l k i n g  about something tha t  might 

matter. And i t  would give more guidance t o  say, we l l ,  we've 

made a judgment tha t  these are l i k e l y  t o  have an impact on the 

evaluation wi th  the understanding tha t  ' s based on current best 

avai lable information today. 

COMMISSIONER BAEZ: But without accepting the 

q u a l i f i e r  o f  l i k e l y  f o r  the moment, i n  a t i e red  world, are your 

mandatory c r i t e r i a  going t o  sound a l o t  l i k e ,  you know, the 

proposal should avoid burdening an ex is t ing  constraint a t  X? 

MR. SASSO: They might. 

COMMISSIONER BAEZ: The proposal should address i n  

the most e f fec t i ve  way a par t i cu la r  load tha t  we're t r y i n g  t o  
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concentrate on i n  a - -  I mean, are those the kind o f  things? 

Is t ha t  the way i t  would translate? 

MR. SASSO: They might. They might. There might be 

some conditions tha t  again i t ' s  going t o  vary from project  t o  

pro ject  

COMMISSIONER BAEZ: Understood. 

MR. SASSO: And they might be general sometimes i n  a 

par t i cu la r  project. 

capacity need or the importance o f  a constraint.  Maybe we can 

say on a par t i cu la r  pro ject  t h i s  i s  unique f o r  t h i s  project, 

but i t ' s  d isqual i fy ing i f  you don' t  take t h i s  i n t o  account and 

deal w i th  i t  e f fec t i ve ly .  

It might be very spec i f i c  depending on the 

' But you put your f inger on the problem, and tha t  i s ,  

when:we're discussing c r i t e r i a ,  the Commission doesn't want t o  

encourage us t o  be over ly r i g i d  on the bidders and exclude bids 

unnecessarily by saying - -  wel l ,  you've got t o  say up front,  

you know, t e l l  us w i th  as much s p e c i f i c i t y  as you can tha t  you 

don ' t  want a cer ta in  project .  So we do tha t ,  and guess what 

happens? Maybe somebody doesn't put i n  a b i d  who could 

c rea t ive ly  work around tha t  issue. And so the tendency has 

been i n  some o f  these projects tha t  have been brought before 

the Commission l a t e l y  t o  allow more f l e x i b i l i t y  on the par t  o f  

the bidder, conversely, more f l e x i b i l i t y  on the par t  o f  the 

u t i l i t y ,  so they can work together t o  come up wi th  a project  

t h a t ' s  strong f o r  the customer and tha t  also avoids t h i s  
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possi b i  1 i t y  o f  gami ng , where you a r t i  f i  c i  a1 1 y speci fy some 

c r i t e r i a  i n  the RFP, and then somebody can shape t h e i r  b id  t o  

win i t  but not necessarily by giv ing us the best project .  

COMMISSIONER BAEZ: Concerning the re1 ationship 

between, fo r  instance, the t i e r i ng ,  while we're on it, and how 

you weight - -  how you would weight the t i e r i n g  so tha t  that  

k ind o f  gaming wouldn't take place without a proposal actual ly 

meeting your - - not j u s t  threshold requirements or screening 

requirements o r  even mandatory requirements but as you can see 

on down the l i ne ,  the problem that  I'm seeing i s  tha t  i f  we 

accept the notion tha t  every c r i t e r i a  i s  po ten t ia l l y  a 

d isqual i fy ing one, we're not o f fe r ing  an opportunity for  bids. 

And i f  ;you permit me f o r  a moment, I don' t  th ink we're sending 

a good-message t o  the potent ia l  bidders walking through the 

door and saying, you know what? I can be competitive here 

based on t h i s  hierarchy o f  c r i t e r i a  somehow. And I think i t ' s  

j u s t  as important for a bidder t o  not b i d  knowing why they are 

not bidding as t o  b i d  knowing why they are bidding. 

I th ink tha t  c l a r i t y  o r  tha t  type o f  information or 

transparency works both ways. And I'm not a t  a l l  concerned 

with the e f fec t  tha t  tha t  might have o f  someone staying away 

they d id  i t  knowingly. 

f a t a l i s t i c  view o f  the process, but tha t  they could actual ly 

get down t o  numbers i n  a perfect world, and I may have 

mentioned t h i s  before a t  some point ,  i n  a perfect  world, a 

I f  they d i d n ' t  do i t  based on a 
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bidder should have the opportunity t o  walk i n  probably already 

knowing h i s  score. I understand tha t  t h a t ' s  impossible. I 

believe tha t  i t  i s ,  i t  i s  an unperfect world, but t o  have that  

as a goal without giv ing up the type of f l e x i b i l i t y  that  I 

bel ieve tha t  you need a t  a given point  i n  time. So how do you 

go about iden t i f y ing  what c r i t e r i a  i s  perhaps more equal than 

the rest ,  you know, and how much r i g i d i t y  does that  cause you, 

how much lack o f  f l e x i b i l i t y  does tha t  cause you i n  the end i f  

everybody can sor t  o f  agree that  you do have needs that  are 

unquesti oned? 

MR. SASSO: I must say i t ' s  been my observation that  

the u t i l i t i e s  t r y  hard t o  provide the transparency. They t ry  

hard t o  communi,cate i n  the RFP what's important t o  the u t i l i t y  

and of ten why up t o  the point  where they can. I haven't seen 

anybody t r y i n g  t o  hide the b a l l .  It's a mat ter  o f  exercising 

the k ind o f  professional judgment tha t  we've been describing i n  

good fa i t h ,  and i t ' s  a d i f f i c u l t  balance t o  s t r i ke ,  but we 

r e a l l y  don' t  bel ieve that  there i s  a breakdown i n  the process 

tha t  the  u t i l i t i e s  are not put t ing out what needs t o  be put out 

f o r  people t o  make good bids, tha t  they're mixing up the 

c r i t e r i a ,  pu l l i ng  other ones out o f  the hat i n  the process. 

I t  has come done i n  these projects t o  - -  of ten t o  

f a i r l y  straightforward differences between the th i rd -pa r t y  

proposal s and the sel f - bui 1 d proposal s. Again, we cer ta in ly  

 understand the in te res t  i n  having a bidding community tha t  
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continues t o  be interested i n  providing bids, but a t  the same 

time, we make no apologies fo r  the fac t  t ha t  the u t i l i t i e s  have 

aggressively over the years been managing t h e i r  systems we1 1 

fo r  the benef i t  of t h e i r  customers, looking fo r  opportunities 

t o  achieve economies o f  scale, looking fo r  opportunities t o  get 

resources and contract options and so on t ha t  w i l l  benef i t  

t h e i r  customers. That 's t h e i r  business, and they have been 

doing i t  well  f o r  the benef i t  of the customers. 

And so, yes, i n  some o f  the recent projects, they 

have been able t o  put bet ter  proposals out there than the 

t h i r d - p a r t y  proposals. That w i l l  not  always be t rue.  But as 

somebody i n  our company l i k e s  t o  say, i t ' s  the prices, not the 

process. I 

I t  comes down t o  the proper management by the 

u t i l i t i e s  o f  t h e i r  system and t h e i r  ab i l i t y  t o  take advantage 

o f  opportunities t h a t  help the customer. It comes down t o  

perhaps the hesitancy o f  power suppl i e r s  t o  make a commitment 

o f  resources i n  a cer ta in  climate. Who knows? But we don' t  

th ink  tha t  there 's  anything s t ruc tu ra l l y  wrong w i th  the 

process. We believe the proposals t h a t  have been suggested i n  

the r u l e  do add some d e f i n i t i o n  t o  some o f  these issues, 

provide some c l a r i t y ,  some incremental benef i t  w i th  the 

modi f i c a t i  ons and excepti ons we ' ve suggested, but we are 

s t ra in ing  t o  achieve what i s  l a rge l y  i n  place. We are 

s t ra in ing t o  achieve a process where u t i l i t i e s  have an 
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incentive and are encouraged t o  put good RFPs out there tha t  

sommunicate real  information t o  the bidders tha t  they need. 

They encourage the bidders t o  respond. There's a 

irocess f o r  give and take back and f o r t h  so tha t  we can clear 

~p confusion and make sure everybody understands what s 

Zxpected . There I s a good competent eval ua t i  on process whi ch i s 

Zompletely transparent t o  who r e a l l y  matters, and t h a t  i s  the 

:ommission and i t s  s t a f f ,  who can come back and go over every 

step o f  the process and make sure tha t  we have looked a t  the 

r i gh t  things, and we've looked a t  them fa i r ly  and reached the 

r i gh t  conclusions. And tha t  gives assurance t o  the bidding 

zommuni ty. 

Yes, some are disappointed by the outcome o f  

par t icu lar  projects, but the Commission i s  uniquely situated t o  

know the facts  i n  those cases and can evaluate whether tha t  

disappointment i s  well -founded on the facts o f  the cases. 

COMMISSIONER BAEZ: I ' m  sure tha t  t h i s  question has 

been asked, but I s t i l l  need some c l a r i f i c a t i o n  today. Do IOUs 
regular ly  use - - forget independent th i rd -pa r t y  evaluators, but 

do you use th i rd -pa r t y  evaluators a t  a l l ?  

MR. SASSO: In some projects i n  t h i s  s ta te the IOUs 
have used them. We asked M r .  Taylor i n  the Hines 2 case t o  

shadow analyses and provide guidance. I n  the most recent 

project ,  we d i d  not, but  we had a d i  f ferent  team who had vast 

experience w i th  RFPs and so on, and f e l t  less i n  need o f  tha t  
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type o f  guidance. We understand tha t  i n  FPL's recent case, 

they also asked Mr. Taylor  t o  come i n  and assist  them on the 

project. 

necessary. 

But i t ' s  not always done, and i t ' s  not always judged 

COMMISSIONER BAEZ: Do you know i n  the cases where 

your company i n  par t i cu la r  d i d  use a t h i r d - p a r t y  evaluator, do 

they provide, say, a report t o  you? I ' m  assuming they do. I 

mean, there i s  something i n  wr i t ing ,  as i t  were, some type o f  

evaluation tha t  ' s formal ized? 

MR. SASSO: I n  our pro ject  - -  I ' m  not sure what was 

done on L igh t ' s  recent project ,  but i n  our pro ject  f o r  Florida 

Power Corporation, my recol lect ion i s  tha t  M r .  Taylor d id  not 

provide a report.  He d i d  provide p r e f i l e d  testimony a t  some 

point ,  but  -it was a more informal back and f o r t h  on that .  

COMMISSIONER BAEZ: To the extent t ha t  there are  

reports done, are those things normally discoverable? 

MR. SASSO: I suppose i t  would depend upon how the 

engagement was structured. I n  the case o f  t ha t  project ,  we 

anticipated tha t  everything tha t  M r .  Taylor d i d  would be 

discoverable. That ' s  the way i t  was established from the 

outset. Now, I cer ta in ly  am aware o f  s i tuat ions where 

businesses re ta in  consultants who are not going t o  be 
t e s t i f y i n g  and who are generally not subject t o  discovery f o r  

cer ta in  issues. But the fac t  i s ,  i n  these kinds o f  projects, 

u a t i  on, the we go i n t o  them wi th  the expectation tha t  the eva 
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jecisions are discoverable; tha t  what the company does t o  make 

i t s  evaluations and make i t s  decisions w i l l  be made known t o  

the Commission e i ther  vo lun ta r i l y  through the publ icat ion of 

testimony and exhib i ts  o f  the matters we deem most important o r  

through discovery by s t a f f  or  through discovery i n  the event o f  

an intervenor. We ant ic ipate tha t  those materials w i l l  come 

before the Commission. 

COMMISSIONER BAEZ: Another question. Do you believe 

that t h i s  Commission r i g h t  now has the author i ty  t o  order o r  t o  

issue an order abating the progress o f  an RFP? 

MR. SASSO: Well, we came here not t o  discuss tha t  

issue, but - -  and - -  
COMMISSIONER BAEZ: YOU can say yes or  no. We won't 

get i n t o  it. I j u s t  - -  
MR. SASSO: No. 

COMMISSIONER BAEZ: Okay. Let me see what else I 

have here. What costs exact ly are sought t o  be defrayed by the 

appl icat ion fees? Is i t  your development o f  the RFP and the 

evaluation, o r  j u s t  the evaluation? Is there a l i n e  - -  

MR. SASSO: I ' m  not sure I could answer tha t  because 

I ' m  not aware o f  whether w i th in  Flor ida Power Corporation, for 
example - -  I can ' t  speak about the other companies - -  the 

matter was discussed w i t h  tha t  degree o f  precision. And t h a t ' s  

one o f  our concerns because the process o f  eval uating 

proposal s , devel oping the RFP, then eval uat i  ng the proposal s, 
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having the bidders conferences, going back and fo r th ,  doing the 

runs and so on i s  very, very costly. And the fees tha t  have 

been charged i n  the past only p a r t i a l l y  defrays the cost. 

The advantage o f  an application fee is  i t  encourages 

only bidders who are serious about the projects t o  part ic ipate,  

who are substantial enough t o  f i l e  an appl icat ion fee, and then 

t o  take the process seriously and t o  par t i c ipa te  act ively,  be 

committed t o  the pro ject ,  respond t o  questions tha t  come up i n  

the course o f  the project ,  and i t  i s  a customer benef i t  because 

i t  does p a r t i a l l y  o f f se t  the cost o f  the process. 

COMMISSIONER BAEZ: I want you t o  understand 

something. 

see. So I appreciate the fac t  t ha t  i t  does stand as even 

perhaps one o f  those screening factors. And I appreciate that .  

But we also have t o  appreciate tha t  there i s  a potent ia l  

bar r ie r  there tha t  could possibly work t o  the detriment o f  the 

ratepayer a t  the end o f  the day. 

I don' t  ever want me t o  be able t o  a f fo rd  - -  you 

So i f  we were able t o  lend some c l a r i t y  i n  the r u l e  

i den t i f y i ng  when we say "cost-based'' exact ly what par t  o f  the 

equation, f o r  instance, i s  going t o  be - -  i s  the cost exactly 

t ha t  we're re fe r r i ng  t o ,  and then l e t  i t  be what i t  w i l l  be. 

I'm not so concerned about the pr ice  i f  everybody has an 

understanding o f  what t h a t ' s  going t o  be. 

i s  - - a t  least  a1 1 o f  .you are p r e t t y  we1 1 educated about what 

sounds r i g h t  and what doesn't. So i s  t ha t  a type o f  

I th ink  everybody 
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modification tha t  might lend you some comfort i f  i t  were t o  be 

c l a r i f i e d  tha t  t h a t ' s  what - -  those are the k ind o f  costs 

that  - - I mean, i t  opens up the door as much as anything else 

t o  - -  

MR. SASSO: P a r t  o f  our concern i s  philosophical and 

part  o f  i t  i s  pract ica l .  The philosophical part  i s ,  wi th 

respect t o  what i s  r e a l l y  an extraordinary exercise o f  power t o  

develop rules, tha t  should be reserved fo r  something tha t  

r e a l l y  matters and needs t o  be addressed by ru le .  As, f o r  

example, i f  there's been an established problem wi th  fees, we 

don't  bel ieve there has been; that ,  i n  fact ,  the amounts being 

discussed by s t a f f  were the amounts actual ly being used and 

practiced by u t i l i t i e s .  

I can say tha t  as f a r  as Flor ida Power i s  concerned, 

consideration was given t o  not wanting t o  set the fee too high 

t o  deter bidders who we'd want. And there was an attempt made 

t o  look a t  what i s  being used i n  the industry and t o  se t  a fee 

tha t  was w i th in  the realm o f  what's being used i n  practice. 

And so there i s n ' t  a problem. And so we're concerned 

phi losophical ly about the use o f  a r u l e  i n  an area tha t  real ly 

i s  a de ta i l  because i t ' s  micromanagement o f  so r t .  And then the 

pract ical  problem i s ,  which i s  k ind o f  re lated t o  that ,  we're 

t r y i n g  t o  avoid l i t i g a t i o n .  We're t r y i n g  t o  avoid disputes 

over things tha t  r e a l l y  don't  matter and shouldn't matter. And 

i f  there's a requirement, and there's going t o  be discovery 
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3bout how i t  was said, and what are our costs o f  evaluation 

low, and what are our costs o f  developing the pro ject ,  and give 

1s a showing of how you made the decision and what information 

you have, now we have got another round o f  discovery and 

mother round o f  disputes. 

COMMISSIONER BAEZ: And 1 th ink  t h i s  i s  my l a s t  

question. A t  the outset, you had mentioned tha t  - -  I guess 

i t ' s  5B, the information as an example o f  what's being required 

t o  be provided. 

spec i f i ca l l y  tha t  par t i cu la r  information - - the point  was made 

that i t  was redundant. 

s t a f f  t ha t  i t  was a matter o f  convenience rather than a 

substantive requi rement . Is i t  everybody's understanding or  i s 

i t  a t  least  your understanding tha t  the ten-year s i t e  plan 

information i s ,  i n  fac t ,  s u f f i c i e n t  f o r  tha t  requirement? O r  

are you in te rpre t ing  tha t  t o  be - -  
MR. SASSO: This i s  5B? 

COMMISSIONER BAEZ: Yes. 

MR. SASSO: Well, we were genuinely not sure what was 

1 reca l l  - - and I 'm p r e t t y  sure i t  was 

I th ink the point  was c l a r i f i e d  by 

intended by that .  

what's intended by tha t  then, yes, i t  would be redundant 

because t h a t  i s  already provided. And, again, I guess we'd 

j u s t  be concerned about everybody a year from now fo rge t t ing  

about t h i s  discussion and there being a debate or a dispute 

over whether the information we provided was s u f f i c i e n t l y  

I f  the ten-year s i t e  plan information i s  
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cletailed. And o f  course i t  can ' t  j u s t  be what's i n  the 

ten-year s i t e  plan because there would have been no need t o  

promulgate a r u l e  on tha t  because i t ' s  already out there. So 

D f  course i t  has t o  mean something else, and now we're in to  a 

3 i  spute over that .  

COMMISSIONER BAEZ: Would you accept - -  would you be 

Eomfortable w i th  c l a r i f i c a t i o n  tha t  sor t  o f  leans towards - -  
i t ' s  more f o r  e f f i c iency  sake? I mean, I th ink  we have less 

resources avai 1 ab1 e t o  us t o  go digging through ten-year s i t e  

plan information than you have p u l l i n g  i t  up, compiling it, and 

resubmitting i t  as par t  o f  your f i l i n g .  And I don' t  mean t o  

nake tha t  a po int  o f  argument between you and I . 
You know, i t  seems t o  me tha t  t h a t ' s  - -  I th ink 

tha t ' s  r e a l l y  what the purpose o f  the s t a f f ' s  inclusion or, 

certainly, the Commission's inclusion i n  the proposed rule.  I 

don't reca l l  i t  being a substantive dif ference between the 

information. And my memory i s  p r e t t y  bad. So i f  I can 

remember that ,  I th ink  tha t  there was a f a i r  amount o f  

c l a r i f i c a t i o n ,  cer ta in ly  enough f o r  me made tha t  t h a t ' s  r e a l l y  

vhat they meant, t ha t  i t  was more geared towards having i t  a l l  

i n  one place rather than i t  being requir ing something 

d i f fe ren t .  

Would you be comfortable w i th  some c l a r i f i c a t i o n  

possibly t h a t  substantively tha t  information and the 

information i n  the ten-year s i t e  plan are not, i n  fac t ,  
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j i  f ferent? 

MR. SASSO: I believe as I understand the u t i l i t i e s '  

:oncerns that would address tha t  concern. 

COMMISSIONER BAEZ: Okay. 

CHAIRMAN JABER: That was it, Commissioner Baez? 

COMMISSIONER BAEZ: That 's i t  f o r  me. Thank you. 

CHAIRMAN JABER: We're going t o  take a one-hour lunch 

weak and come back and f i n i s h  Commissioners' questions. 

(Brief recess 1 

(Transcript continues i n  sequence w i th  Volume 2.) 
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