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P R O C E E D I N G S  

CHAIRMAN JABER: Good morning. Let's go ahead and 

call this hearing t o  order this morning. Where we lef t  i t  last 

n ight ,  Mr. Green, you were doing-your presentation and 

Commi ssioners had questions, but  I understand t h a t  you' ve 
agreed t o  l e t  Mr. Bach go f i r s t  this morning, and we'll come 

back t o  you. 

MR. GREEN: That's fine, ma'am, yes. 
CHAIRMAN JABER: Mr. Bach, you have a short 

presentation, you said? 

MR. BACH: Yes, I do, Madam Chairman. Thank you very 
much, and I t h a n k  Mr. Green and staff over there f o r  allow-ing 

me. I have an early f l i g h t .  My name is  Ernie Bach, and I'm 

executive director of the Florida Action also known as FACT. 

The problem w i t h  speaking a t  the end usually is redundancy. 
And as the meeting yesterday dragged on, for the sake of 

brevity today my whole f i r s t  and second page three minutes t o  
four minutes is  going t o  be forgotten about. 

If I may, on the lighter side, I'm never disappointed 
when I come here. There's an awesome presence of corporate 
casting and fantastic scripts so capably acted ou t .  After a l l  

the comments from experts and attorneys t h a t  come down the line 
from t h a t  end o f  the table t h a t  eventually reaches this chair, 
I'm always concerned t h a t  my comments, although i n  clearly 
understandable English and sometimes naive-sounding 

FLORIDA PUBLIC SERVICE COMMISSION 
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terminology, may not be understood by those t o  whom i t ' s  

d i  rected . 
Sometimes a f te r  1 istening t o  a1 1 the corporate 

Ber l i t z ,  especial ly the very capable ta lents  o f  Mr. Sasso's 
command o f  c i rcui tous verbology, I wonder i f  I'm i n  the same 

country, especial ly since i t ' s  my task t o  in terpret ,  decipher, 

and rewr i te  the world o f  Tallahassee and take i t  back t o  the 

fo lks that  I do. 

For the record, there i s  an addit ion o f  another 

respected organization who has become an associate member o f  

the Flor ida Action j u s t  s i x  weeks ago. The 25-year-old Florida 

s i  1 ver - hai red 1 egi s l  ature whi 1 e i n  Tal 1 ahassee a t  the i  r annual 

session joined the cause on the Bid Rule process. We have 

provided f o r  your information i n  the record a copy o f  t he i r  

Senate B i  11 110 en t i t led ,  "Fai rness, Equity And Benefi t  To 

F1 o r i  da E l  e c t r i  c Consumers. 'I Thi s b i  1 1 passed unanimousl y 

through the i  r j o i  n t  committee, passed i n  the Senate unanimousl y 

and passed the House 52 t o  1 which lone vote was l a t e r  changed. 

I n  the f i n a l  process o f  t h e i r  session t o  p r i o r i t i z e  

t h e i r  b i l l ,  the s i lver-ha i red leg is la ture found that t h i s  was 

t h e i r  overwhelming number one p r i o r i t y  b i l l  t h i s  year. For 

future reference, please take note tha t  I w i l l  be representing 

tha t  organization and i t s  hundreds o f  members i n  11 area 

chapters throughout Flor ida as an associate member o f  FACT on 

t h i s  issue. 

FLORIDA PUBLIC SERVICE COMMISSION 
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I t ' s  our opinion that  the previous decision by the 

PSC t o  approve the recent need determinations presented by both 

FPL and FPC w i l l  most l i k e l y  end up costing Florida ratepayers 

o f  those corporations additional -mi l l ions  o f  do l lars  i n  excess 

rates. And we're here t o  object t o  the methodology leading t o  

those approval s , the monopol y preservi ng Bid Rul e. We ' ve 

researched the arguments and come t o  the conclusion that  

delaying the recent se l f -bu i l d  approvals u n t i l  a f t e r  t h i s  Bid 

Rule review would not have caused detrimental resul ts i n  

providing F lor ida 's  future e lec t r i c  needs. We found the IOUs'  

argument def ic ient  . 
As t o  the approval o f  the second plant f o r  FPL i n  

order t o  meet the ins ign i f i can t ,  a t  best, sho r t fa l l ,  i t  i s  our 

opinion tha t  the influence o f  the IOUs i n  obtaining that,  

notwithstanding the s ign i f i can t  evidence against i t s  immediate 

need, again personifies the pub l ic ' s  negative perception o f  the 

process. Unfortunately, a1 1 o f  that  i s  underwater - - i s  water 

under the bridge, and a l l  we can hope f o r  from t h i s  body i s  f o r  

you t o  do the r i g h t  th ing wi th  the current Bid Rule process so 

tha t  those same ratepayers may possibly benef i t  i n  the future 

from t h i s  current laughable process that  holds the pub1 i c  

hostage and gives the IOUs t h e i r  continued gold-plated 

profi t-making machine. Fa i l ing  t o  open up the process t o  make 

i t  f a i r ,  t o  give i t  the transparency tha t  we have been seeking, 

and t o  permit independent decisions t o  be made by someone other 

FLORIDA PUBLIC SERVICE COMMISSION 
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than the fox i n  the hen house w i l l  i n  the eyes o f  the public 

only expose the PSC and the public as hostages o f  the Florida 

u t i  1 i ti es . 
It i s  our hope tha t  you w i l l  act on the rea l izat ion 

tha t  t h i s  could well be the l a s t  chance t o  dera i l  the 

u t i l i t i e s '  luck and cartel  on bui ld ing power plants i n  Florida. 

What we have been asking you i s  no d i f f e ren t  than what i s  

prevalent i n  other states. And as I t e s t i f i e d  t o  you some 

months ago, i t  was a process used i n  Long Island, New York j us t  

t h i s  year where FPL was only too happy t o  part ic ipate i n  the 

process that  we seek here and which gained them a contract t o  

b u i l d  a merchant plant up there. And I don't hear them 

compl a i  n i  ng about that .  

Commissioner, we need t o  get real wi th  the facts, the 

facts as they r e a l l y  are, the t r u t h  and r e a l i t y ,  stop the smoke 

and mirrors of the IOUs. The ci t izens o f  Florida would l i k e  t o  

see t h i s  agency act l i k e  the pub l ic ' s  Service Commission. To a 

more posi t ive note, FACT would l i k e  t o  commend the Commission 

s t a f f  f o r  the most recent revisions tha t  i t  has proposed t o  the 

ru le .  They do represent a marked improvement over the ex-isting 

r u l e  and could c lea r l y  resu l t  i n  a higher 1 i kel i hood that  

F1 orida ' s e lec t r i c  consumers w i  1 1 receive overal l  1 ower - cost 

e l e c t r i c i t y  as a resu l t  o f  the PSC being more confident tha t  i t  

has approved only those generating projects tha t  are t r u l y  most 
cost-ef fect ive.  

~ FLORIDA PUBLIC SERVICE COMMISSION 
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While we bel ieve that  much more needs t o  be done t o  

the r u l e  i n  order fo r  the PSC t o  have the ab i l i t y  t o  f u l l y  

carry out i t s  statutory responsi b i  1 i t y  o f  approval 

appreciates the extent o f  the revisions already proposed by the 

Commission s t a f f .  

FACT 

Let me close by of fer ing some deta i l  t o  my 

suggestions fo r  essential further revisions. Redundantly but 

important enough t o  repeat, the bidding process must be f a i r ,  

impart ia l ,  and independently judged. Commissioners, i t  works 

i n  other states. The bidding process must be t r u l y  

competitive. The bidding process must resu l t  i n  the most 

cost-ef fect ive project. The Florida consumers must be the 

beneficiaries o f  t h i s  system. 

Af ter  reviewing the proposed r u l e  rev1 sions offered 

by PACE and by the IOUs, i t i s  our contention tha t  the PACE 

revisions a re  the better suggestions and should be adopted by 

the Commission i n  order fo r  the Commission t o  have f u l l  

confidence in the projects and for the consumers t o  have tha t  

same confidence as well  as respect f o r  the decisions made by 

the PSC. We ask tha t  you cu r ta i l  the current process which 

protects the IOUs '  monopolistic practices wi th  the guarantee o f  

higher p r o f i t s  f o r  those corporations and t h e i r  executive 

salaries but which continues t o  don Florida e lec t r i c  users wi th 

high rates and which have the potential t o  continue the highest 

rates i n  the Southeast and most o f  the USA. 

FLORIDA PUBLIC SERVICE COMMISSION 
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This i s  a tlme when the co l lec t i ve  hands o f  corporate 

Imerica, especial ly those who are considered involved w i th  the 

iecessi t ies o f  l i f e ,  those hands have t o  be removed from the 

jasping throats o f  a growing population o f  almost defenseless 

z i t izens who are d a i l y  drained o f  t h e i r  a b i l i t y  t o  meet those 

needs f o r  health and basic services f o r  a safe and respectable 

1 i fes ty l  e, i ncl udi ng affordable e l  e c t r i  c i  ty. These are my 

constituents and you, the PSC, are a guardian o f  some o f  those 

needs whom those c i t i zens  count on. Thank you, Madam Chair. 

CHAIRMAN JABER: Thank you, M r  . Bach. Commi ss i  oners , 

do you have any questions o f  M r .  Bach before he leaves? Thank 

you . 
MR. BACH: Thanks again. 

CHAIRMAN JABER: We need t o  go back t o  M r .  Green's 

presentation, and I think,  Commissioner Pa l  ecki , you were next 

in l i n e  w i th  questions. Did you have questions? 

COMMISSIONER PALECKI : NO 

CHAIRMAN JABER: Okay. I do, Mr. Green. But before 

I do tha t ,  s t a f f ,  you've passed out a one-page amendment t o  

Exhibi t  Number l? 

MR. HARRIS: That's correct, Commissioner. I n  the 

process o f  copying and producing the exhib i ts  a page was l e f t  

out, and i t  i s  from the City o f  Tampa and the So l id  Waste 

Authority o f  Palm Beach County which I believe i s  Tab Number 6. 

CHAIRMAN JABER: Okay. 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. HARRIS: And there's three numbered pages 

followed by a second set o f  numbered pages. This would be 

Page 4 o f  the second set, "Changes Suggested By City O f  Tampa 

And So l id  Waste Author i ty O f  Palm Beach County." We do have 

copies f o r  the par t ies tha t  I w i l l  be handing out. 

CHAIRMAN JABER: Thank you. M r .  Green, when you were 

speaking yesterday, you went back and f o r t h  between scoring 

factors and the IOUs should know which c r i t e r i a  are important, 

so tha t  brought me back t o  a question I asked Mr. Sasso 

yesterday. Are you more interested i n  having a numerical 

evaluation o f  the c r i t e r i a ,  or do your members - - i s  i t  enough 

fo r  your members t o  know which c r i t e r i a  are more important thar 

others? I need t o  n a i l  tha t  down f o r  purposes o f  my 

understanding. 

MR. GREEN: Yes, ma'am. I th ink  - -  what's important 

t o  PACE members i s  t o  know what are the important c r i t e r i a  by 

which the bids are going t o  be evaluated. And I th ink  there's 

some misconception yesterday. What PACE members are looking 

fo r  i s  not a detai led weighting 1 through 50 o f  a l l  50 c r i t e r i a  

tha t  could possibly be used in an evaluation. But what we are 

suggesting, tha t  there are probably f i ve ,  s i x  key areas o f  

evaluation c r i t e r i a  tha t  are consistently looked a t .  

Price i s  obviously one. You know, p r i ce  i s ,  i n  a l l  

l i ke l ihood,  a very heavi ly weighted and important c r i t e r i a  on 

a l l  these evaluations. And what we are suggesting - -  and I'll 

FLORIDA PUBLIC SERVICE COMMISSION 
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es o f  some o f  these c r i t e r i a  categories, i f  

are what we th ink should be weighted. And 

by "weighted,'' again, i f  you want t o  rank them 1 through 10, 

great. And I th ink I had suggested wi th  Ms. Clark i n  some 

o f f - l i n e  discussions tha t  maybe some t i e r s  o f  weighting i s  

acceptable. But what's important i s  i d e n t i f y  what i s  important 

such tha t  bids can respond accurately t o  what the t rue needs o f  

the u t i l i t y  and i n  the end run the consumers r e a l l y  are. 

Price i s  probably a very important c r i t e r i a .  And we 

th ink you ought - -  i f  i t ' s  important and i f  t h a t ' s  the heaviest 

weighting, say i t ' s  the heaviest weighted thing; that ,  you 

know, a1 1 things being equal , pr ice i s  going t o  determine i t , 

i f  t h a t ' s  what i t  i s .  

There are a bunch o f  operational parameters that  are 

always talked about. For example, ramp rates. Is ramp rate 

important? I f  it i s ,  say so. Personally, I don' t  care i f  

i t ' s  - -  i f  tha t ' s  more important than, say, run t i m e  per 

dispatch c a l l ,  I don' t  know. But i d e n t i f y  those things that  

are r e a l l y  c r i t i c a l  t o  you f o r  your operational needs o f  the 

system. Run time per dispatch c a l l ,  down time between dispatch 

ca l l s ,  quick starts.  Is i t  important t o  have a quick s t a r t  

capabi l i ty  o f  the u n i t  f o r  your operational needs, o r  i s  i t  

jus t  a nice t o  have? Yeah, i d e n t i f y  what's r e a l l y  c r i t i c a l  on 

the f ron t  end on operational characterist ics. And i f  there i s  

any bonus points t o  be given fo r ,  l i k e ,  transmission 

FLORIDA PUBLIC SERVICE COMMISSION 
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considerations, i d e n t i f y  that .  

I n  recent RFPs - - responses t o  RFPs, bidders were 

sometimes h i t  wi th $120, $140, $150 m i l l i o n  charges f o r  

transmission charges, not knowing tha t  there's a real benefi t  

i f  you could have located somewhere else on the system. If 

there are t rue benefi ts, i f  there are I call i t  bonus points, 

i f  you know you can get some - - i f  i t  r e a l l y  he1 ps system 

operational capabi 1 i t y  on voltage control o r  something e l  se t o  

be located i n  a certain region, say tha t  on the f ron t  end. The 

IOUs know t h i s  on the f ron t  end. They know i t cer ta in ly  when 

they s t a r t  evaluating bids because they're ranking people 

according t o  t h i s  c r i t e r i a  when you review t h e i r  evaluation 

process. And they s t a r t  ranking - - and they s t a r t  doing t h i s  

evaluation ten days a f te r  they receive the bids. 

So t o  suggest t o  me tha t  they don' t  know what's 

important when the bids are submitted but magically ten days 

l a t e r  now they know what's important i n  a l l  t h i s  c r i t e r i a  i s  

again a stretch. 

CHAIRMAN JABER: With the current proposed 1 anguage, 

a l l  c r i t e r i a  including a l l  weighting and ranking factors, i f  we 

leave tha t  language in ,  you would understand tha t  t h a t ' s  not a 

mandate tha t  the IOIs have a numerical weighting and ranking 

evaluation process. You're j u s t  saying - -  l e t  me make sure I 

understand, and you agree or disagree. You're j u s t  saying, i f  

you've chosen a numerical process, say tha t  up f ront,  and 
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lnlhatever the process you've chosen, say tha t  up f ront.  

MR. GREEN: Yes, ma'am. I f  the IOU has decided 

that - -  l e t  me l i s t  some o f  these other c r i t e r i a  I th ink are 

being used. Price i s  one; operational parameters which I ' v e  

already talked about are some others. There i s  usually a 

c r i t e r i a ,  a broad category which I would summarize as 

permi t tab i l i t y .  You have a fourth one tha t  i s  probably i n  

there usually, environmental considerations, and maybe a f i f t h  

one on fuel supply requirements. And I'll j u s t  use those f i v e  

as examples. 

But the investor-owned u t i l i t y  knows what i s  - -  you 

know, which o f  those are r e a l l y  the most important things. 

i t  r e a l l y  - -  f o r  example, i n  fuel supply, i s  i t  important, 

r e a l l y  important t ha t  the winning bidder be connected t o  two 

d i f f e ren t  pipelines or  j u s t  tha t  they guarantee tha t  there's 

going t o  be adequate fuel? These are the considerations they 

make i n  the evaluation process, but our point  i s  tha t  i d e n t i f y  

what the re la t i ve  importance o f  a l l  these broad categories o f  

c r i t e r i a  are. Then i d e n t i f y  what are the considerations y o u ' l l  

make i n  these broad categories. 

Is 

For example, i n  fuel supply, i s  dual fuel important? 

Yes or no? Is hooking up t o  two pipel ines important? Is the 

fac t  tha t  you have - -  i f  s i t e  control i s  a broad category, i s  

i t  important you own the land,  or i s  i t  adequate tha t  you have 

an option on the land, or i s  i t  good enough t o  know tha t  I ' v e  

FLORIDA PUBLIC SERVICE COMMISSION 
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come i n  w i th  a l e t t e r  o f  in tent  wi th  Farmer Brown, and he's 

going t o  l e t  me put an option on t h i s  land? But, you know, how 

are you going t o  evaluate that  c r i t e r i a ?  And I'm not 

suggesting tha t  i f  you own the land, you get a 10, and i f  you 

have a s i t e  option, you've got an 8, and i f  you've got a 

l e t t e r ,  i t ' s  a 4. I'm not saying that.  There w i l l  be some 

subject iv i ty  i n  t h i s  evaluation, and we accept that ,  but t e l l  

us the c r i t e r i a  by which the subjective evaluation i s  going t o  

be based upon. 

CHAIRMAN JABER: Now, i n  response t o  one o f  my 

questions t o  Mr. Sasso, he said i t  i s  so subjective that  a l o t  

o f  t h i s  determination can' t  be made u n t i l  we see the actual 

bids. Now, I know you've got a l o t  o f  experience, Mr. Green, 

and I don' t  want t o  put you i n  an awkward posi t ion o f  speaking 

o f  your past experience, but generally speaking, i s  tha t  

correct? Is that  a legit imate concern tha t  you r e a l l y  - -  the 

sub jec t iv i t y  comes i n t o  play a f te r  you see the bids? 

MR. GREEN: F i r s t  o f  a l l ,  1 respectful ly disagree 

with my good f r iend M r .  Sasso. The people tha t  are actual ly 

evaluating these bids and the people tha t  are actual ly 

submitting the RFPs and issuing the RFPs, they know what t h e i r  

system needs when they issue the RFP. They know what sor t  o f  

operational characterist ics they are seeking t o  maximize the 

ef f ic iency or the r e l i a b i l i t y  o f  t h e i r  system. They know what 

tha t  i s  on the f ron t  end when they issue t h i s  RFP. They know 
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how important i t  i s  f o r  run time or ramp time or ramp rates or 
any - -  they know how c r i t i c a l  i t  i s  t o  them. They know where 

the good spots are t o  put generation supply f o r  reactive power 

that  would help voltage control . - I mean, they know these 

things up f ront .  

There's nothing i n  the bids tha t  now awakens them and 

a le r ts  them, aha, hook i t  up a t  Lake Wales, and now i t ' s  a 

great buy f o r  us. They know t h i s  system better than anybody 

does. They're good companies. They know how t h i s  system i s  

run, and they know what would benef i t  the system when they 

issue the RFP. They don't  have t o  look a t  bidders who are 

throwing in ,  qu i te  frankly, shots i n  the dark, not knowing 

exactly what the most important t h ing  i s ,  tha t  somehow we're 

going t o  reveal something that  they don ' t  already know. They 

have been operating the system f o r  a hundred years and they 

know i t . 
CHAIRMAN JABER: You f i l e d  comments i n  t h i s  

proceeding, so I can ask you about your experience. And my 

question i s  simply th i s :  How do you know tha t  companies tha t  

should know that? Did you hold posit ions wi th  your - -  

MR. GREEN: Before I - -  I r e t i r e d  from Duke Energy 

t h i s  summer a f te r  I closed Duke's o f f i ces  here i n  Florida. 1 

was with Duke f o r  31 years. Twenty-seven o f  those years I was 

wi th  the regulated side o f  Duke, and I was very f a m i l i a r  and 

act ive i n  some o f  the RFPs tha t  were issued by regulated 
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u t i l i t i e s  i n  North Carolina. 

commissions i n  North and South Carolina i n  my previous 

positions. And an investor-owned u t i l i t y  knows what i t  needs 

when i t  issues an RFP. To suggest tha t  you can ' t  i den t i f y  i f  a 

ramp ra te  i s  r e a l  important o r  i f  a location on a transmission 

point i s  real c r i t i c a l ,  you won't know tha t  u n t i l  a f te r  a 

Calpine or  a Constellation or a Reliant issues a b i d  that  might 

propose some f a r - o f f  p lant  i s ,  qui te frankly, j us t  not true. 

You know t h i s  up f ront .  You know how important it 

1 spent t ime wi th  regulatory 

i s .  You know that  i f  you have a voltage control s i tuat ion on 

the gr id ,  you know tha t  i f  you had supply i n  t h i s  region, i t  

would help that ,  and you should i d e n t i f y  that  up f ron t  and say, 

t h i s  i s  what would r e a l l y  help our gr id .  And i f  you can locate 

t h i s  megawatt supply we're needing i n  t h i s  region, bonus points 

are given. I mean, i t  helps us. I t ' s  good f o r  consumers. You 

ought t o  i den t i f y  tha t  up f ront;  not say during the evaluation 

process, gee, guys, i f  you had put t h i s  over i n  t h i s  region 

over here, you r e a l l y  would have done we1 1. That's not the 

time t o  do it. You know it up f ront .  

CHAIRMAN JABER: Mr. Green, I need t o  move on t o  

Mr. McGlothlin f o r  questions on the legal aspect, but f o r  

purposes o f  developing this record, I want t o  put you on the 

spot. If  that  language, including a l l  weighting and ranking 

factors, remains i n  the rule,  I need t o  hear a commitment from 

you on behalf o f  your members tha t  you understand - -  t h i s  i s  
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me Commissioner speaking. This may not be the view o f  other 

Eommissioners. I need t o  hear tha t  you understand tha t  would 

not be a mandate on the companies t o  numerically score the 

c r i t e r i a ,  but  rather, i t ' s  my understanding, i t  would be 

dhatever method they use t o  i d e n t i f y  the importance o f  the 

c r i t e r i a  be disclosed up f ron t  i n  the RFP. 

MR. GREEN: Can you re fe r  where you're looking a t  i n  

the language? I ' m  sorry. I ' v e  l o s t  my b i g  green book. 

CHAIRMAN JABER: No problem. I n  the ru le ,  i t ' s  sub 

5 - - i t ' s  Paragraph 5 sub F. I s  tha t  the correct  c i t e?  A l l  

c r i t e r i a ,  i s  tha t  sub 5F? I t ' s  5 sub F, i s n ' t  it? 

MR. BALLINGER: Yes, Commissioner . 
CHAIRMAN JABER: 

COMMISSIONER DEASON: I bel ieve i t  ' s 5F, Madam 

It might be 6F. 

Chairman. 

MR. BALLINGER: Commissioner, t h a t ' s  a1 so taken w i th  

5E. That goes along w i th  it and a1 1 o f  - - above tha t  w i th  the 

methodology. Those things need t o  be taken i n  t o t a l .  

CHAIRMAN JABER: Okay. It ' s the paragraph, 

M r .  Green, tha t  reads, " A l l  c r i t e r i a ,  including a l l  weighting 

and ranking factors, t ha t  w i l l  be applied t o  select  the 

f i n a l i s t s .  " 

Let me f i n i s h  my questions, Commissioner Bradley. 

1'11 be r i g h t  wi th  you. 

MR. GREEN: And your question i s ,  i f  tha t  was t o  be 
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taken out or that  was - -  be remained? I ' m  sorry. 

CHAIRMAN JABER: No. I f  i t ' s  my in ten t  t o  leave that  

language in,  do I have a commitment from your members that  i t  

would be your understanding that  ~ weighting and ranking factors 

does not mandate tha t  the public u t i l i t i e s  numerically score 

those factors fo r  purposes o f  issuing an RFP, but rather, 

whatever evaluation process they use t o  grade the importance o f  

the factors be disclosed up front? So i f  they use t h e i r  

sub jec t iv i t y  t o  say, i t  looks l i k e  s i t e  control i s  r e a l l y  going 

t o  be important t o  us and obviously p r ice  i s  the most 

important, they so state, but that  they don' t  necessarily have 

t o  say, pr ice i s  number 1, and s i t e  control i s  number 10. 

MR. GREEN: Yes. The PACE members can support 

language i n  here. And I ' m  not the lawyer, so I'll assume that  

my attorney w i l l  look a t  i t  and make sure i t ' s  r i gh t .  But, I 

mean, i f  the language i s  such tha t  they w i l l  i d e n t i f y  what's 

important, not by exact numerical ranking, but i d e n t i f y  what's 

important, what's somewhat important and what's a nice t o  have, 

and I don' t  know how else t o  say it, and I ' m  a l i t t l e  simple 

probably i n  my I -  but i f  that  can be i den t i f i ed  on the f ront  

end, then the IOU must then s t i ck  t o  that .  They can ' t  come i n  

wi th  surprise c r i t e r i a  that ,  you know, i f  you had a fuel o i l  

storage tank there, t h a t ' s  what we're r e a l l y  looking for .  

As long as the c r i t e r i a  tha t  they are going t o  use is  
i den t i f i ed  c lear ly  up f ront ,  how you're going t o  make the 
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evaluations wi th in  tha t  c r i t e r i a  are summarized i n  a way tha t  

i s  c lear and can ' t  be gamed. The exact rank as 1 through 10 i s  

not c r i t i c a l  t o  us. However, I would suggest that  you can rank 

them i n  general categories. 

For example, I th ink pr ice i s  more important than 

perhaps s i t e  control ,  and i f  so, say that .  And i f  a numerical 

ranking works and i f  you ever th ink there's going t o  be some 
independents t o  the evaluation, tha t  would cer ta in ly  help the 

independent evaluation o f  these bids. And t h a t ' s  what we were 

s t r i v i n g  fo r  i n  our request f o r ,  you know, as much numerical 

ranking as possible. And i f  you r e a l l y  do know, I guess I 

wouldn't preclude them from - -  i f  they do know that  t h i s  i s  the 

f i r s t ,  second, t h i r d ,  fourth, and f i f t h ,  so i d e n t i f y  it. But 

t o  s i t  there and j u s t  say that  these are a l l  the c r i t e r i a  we 

a re  going t o  consider, and we r e a l l y  don' t  know which i s  most 

important yet, t h a t ' s  not qui te f a r  enough fo r  us. 

CHAIRMAN JABER: So saying a l l  o f  that ,  what I also 

heard you say i s ,  i f  they have i n  t h e i r  business decisions made 

the c a l l  t o  numerically rank, you want tha t  so stated. 

MR. GREEN: Exactly. Another good example i s  i n  a 

recent RFP, a bidder was dinged - - t h a t ' s  a technical term, 

dinged - -  f o r  a - -  
CHAIRMAN JABER: What d id  you say? 

MR. GREEN: Dinged. That 's a Tennessee thing, 

D-I-N-G-E-D. They were penalized for minimum a i r  standards, 
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for  example. The DEP might have minimum a i r  standards out 

there, requirements. Well, someone else was - - you know, 

perhaps d id  a l i t t l e  b i t  bet ter  than the standard. Well, i s  

that  important o r  not? Is i t  good t o  have something t h a t ' s  

better than the  minimum standard, or do you j u s t  have t o  meet 

the minimum standard? 

These c r i t e r i a  are known up f ront .  Say i t  up front.  

And i s  tha t  real ,  real important t ha t  you beat the standard, o r  

i s  i t  okay j u s t  t o  meet the standard? That's the type o f  

weighting we're ta l k ing  about, i s  what's important what's real 

important and what's a nice t o  have, but s t i c k  t o  it. And I 

guess t h a t ' s  the biggest thing, i s  s t i c k  t o  the c r i t e r i a  once 

you've established i t  i n  the evaluation process tha t  we a 

th i rd -pa r t y  evaluator w i l l  do. 

CHAIRMAN JABER: Now, M r  . McGl othl  i n ,  yesterday you 

said i n  your presentation you r e a l l y  don' t  believe we can have 

an objection mechanism. 

complaint mechanism, but the proposed r u l e  a l lows fo r  

objections t o  be f i l e d .  You r e a l l y  don' t  th ink tha t  k ind o f  

mechanism can be included i n  the r u l e  without an opportunity 

fo r  a hearing. Would your posi t ion s t i l l  be the same i f  i t  was 

between tha t  and having no objection mechanism i n  the rule? 

I think you referred t o  i t  as the 

MR. McGLOTHLIN: I th ink our preference would be t o  

have the complaint mechanism. However, i f  there i s  an 

al ternat ive that  has the e f fec t  o f  a le r t i ng  the Commission t o  
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the p o s s i b i l i t y  o f  terms and conditions tha t  are e i ther  by 

v i r tue o f  being infeasible o r  discriminatory bears on the 

a b i l i t y  o f  the potent ia l  bidders t o  part ic ipate,  and i f  the 

mechanism - - i f  i t  doesn't involve a complaint mechanism, a t  

least  reserves the a b i l i t y  o f  the bidders t o  raise tha t  a t  some 

point so tha t  there i s  a t  some point  an adjudication, then I 

think the more guidance we can have i n  the process, the better.  

hle've stated our druthers, but there may be something short of 

that  tha t  would be an improvement over no mechanism a t  a l l .  

CHAIRMAN JABER: Have you thought about what those 

al ternat ives are, or you haven't, you haven't r e a l l y  come a t  

from tha t  standpoint? 

MR. McGLOTHLIN: No. I'm aware o f  the discussion o f  

I ' m  not personally other states are looking a t  or doing. 

i a r  w i th  tha t  t o  the extent t ha t  1 can say i t ' s  a good 

or not, but Mr. Green may have more knowledge than I about 

the al ternat ives are. 

MR. GREEN: Clear ly,  we l i k e  the idea o f  - -  i f  there 

are onerous terms iden t i f i ed  or i f  we think there are some 

infeasible terms, 390 days keeping your b i d  open tha t  j u s t  make 

i t  commercially undoable, you know, we need t o  vet these 

concerns ear ly.  And we're looking fo r  a quick, expedient 

resolut ion o f  it. You know, hearings seem t o  be the best way 

we could see going about t h i s  as f a r  as providing evidence, you 

know, t o  whomever, the Commission, whatever. But i f  there's a 
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nore expedient way of doing i t  tha t  s t i l l  gets what we're 

;eeking - -  again, what we're seeking i s  an opportunity t o  raise 

l o t e n t i a l l y  onerous, in feas ib le  terms on the f ron t  end and get 

3 resolut ion t o  tha t  on the f ron t  end very quickly such tha t  we 

:an - -  so tha t  members o f  PACE or other independents can make a 

jecision consciously tha t  we're going t o  go forward and b i d  on 

th is  w i th  these terms, where the terms a re  going t o  get 

pevised, and we can b i d  on it, or, you know, we know up f ron t  

going in what the outcome o f  t h i s  i s  going t o  be. 
Other states are doing i t  d i f f e ren t  ways. 

llladam Chairman, you mentioned Louisiana on a couple cases, and 

they do i t  i n  - -  I ' m  not sure exact ly how they do it, but I do 

think they r e l y  on s t a f f  t o  hear the concerns. 

t o  a hearing o f f i c e r ,  I th ink,  and somehow i t  i s  worked out 

Mith the IOU. But there i s  a concern w i th  the Louisiana folks.  

4nd I th ink  some o f  the same members tha t  are s i t t i n g  on the 

other side o f  the tab le here f i l e d  comments i n  Louisiana 

against Entergy, t ha t  t ha t  process s t i l l  a l l ows  them, I think, 

i n  one o f  t h e i r  l e t t e r s  t o  manipulate the resu l t  or manipulate 

the terms i f  the s t a f f  i s n ' t  successful i n  get t ing them t o  

revise some onerous terms. 

I think,  

I th ink  they go 

CHAIRMAN JABER: I hear you say quick, expedient way 

o f  resolving the dispute. You want an expedited process, but 

in your comments, youralso ask us t o  consider holding i n  

abeyance any need case, and I can ' t  reconcile the two. If we 
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can come up with a mechanism tha t  allows us t o  resolve 

objections or complaints - -  I don' t  know what the ult imate 

1 anguage would be - - i n  an expedited process tha t  gives you the 

opportunity t o  address the objection i n  f ron t  o f  us and the 

IOUs an opportunity t o  respond t o  that  objection. would you 

withdraw your posi t ion related t o  holding the need cases i n  

abeyance? 

MR. McGLOTHLIN: May I speak t o  that? 

CHAIRMAN JABER: M r .  McGlothl i n .  

MR. McGLOTHLIN: The purpose o f  t h i s  port ion 1 f the 

PACE proposal that  would have the IOU hold the RFP proceeding 

i n  abeyance was very simply t o  enable the potent ia l  bidders t o  

br ing the objections or  complaints, however they're 

characterized, and get a resolut ion i n  time t o  be able t o  

submit t h e i r  bids before the deadline. I t ' s  a sheer matter of 

t i m i  ng . 
And i f  the mechanism tha t  i s  arr ived a t  i s  that  

expedient so tha t  the answer i s  given or the indicat ion i s  

given i n  t ime f o r  the bidders t o  be able t o  play. then there's 

no reason t o  hold tha t  RFP proceeding i n  abeyance. 8ut the 

only reason for  that  par t  o f  it was so that  a bidder who has a 

contention t o  present doesn't miss the boat by br inging it t o  

the Commission f i r s t .  

CHAIRMAN JABER: I understand your point .  How long 

do bidders usually have t o  b i d  t o  the RFP process? 
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MR. GREEN: Usually about 60 days. 

CHAIRMAN JABER: Okay. 

MR. GREEN: And tha t  was the purpose fo r  having tha t  

pu t t ing  i n  abeyance because we recognize i f  i t  went t o  a 

hearing, i t  might be 45 days, I don' t  know how long i t  takes, 

40 days. And i f  then a l l  o f  a sudden the bidder has t o  w a i t  

u n t i l  the resu l ts  o f  the hearing t o  see i f  there 's  going t o  be 

any change i n  terms or  conditions o f  the RFP, then a l l  o f  a 

sudden he's only got seven days or  something t o  complete it, 

tha t  would be k ind o f  a f i r e  d r i l l  t ha t  we would l i k e  t o  avoid, 

i f  possible. 

CHAIRMAN JABER: So i f  the whole process re la ted t o  

complaints or objections by some miracle could be resolved i n  a 

ten-day period, tha t  should work? 

MR. GREEN: I f  you had a magic wand and could resolve 

t h i s  i n  ten days, then we would drop our request f o r  abeyance. 

CHAIRMAN JABER: Those are a l l  the questions I have 

o f  you. Commissioner Bradley, you had a question, and then we 

w i  11 go t o  Commissioner Palecki . 
COMMISSIONER BRADLEY: Yes. My questions go t o  

scoring and the weighting. And I ' m  t ry ing  t o  f igure  out how i f  

a l l  o f  the bidders know what a l l  the variables are and what a l l  

the requirements are, how tha t  makes the process more 

competitive, because I ' v e  always been under the impression tha t  

an RFP i s  put out there t o  l e t  other experts p u t  before the 

~ FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

227 

biddee (phonetic) t h e i r  thoughts and t h e i r  ideas and t o  deal 

wi th  t h e i r  thoughts and t h e i r  ideas i n  terms o f  

cost-effectiveness, cost e f f i c iency  and other things. 

Now, i f  we're going t o . - -  i f  the IOU i s  going t o  

e f f e c t i v e l y  walk the bidder through and reveal a l l  o f  the 

variables tha t  they have ident i f ied ,  then 1 don' t  see how 

t h a t ' s  a competitive process. Would you explain t o  me how tha t  

increases competition? 

Also, i n  my opinion, what tha t  does also i s  t o  allow 

the bidder t o  lock the b i d  - -  the IOU i n t o  the process because 

i f  the'IOU l a t e r  on discovers tha t  there 's  another variable or 

another consideration tha t  needs t o  be out there, then tha t  

means then tha t  the bidder i s  going t o  say, wel l ,  you d i d n ' t  

t e l l  me what tha t  was now. And I'm assuming tha t  the IOUs are 

looking f o r  indiv iduals t o  b i d  on these projects who have the 

expertise t o  construct and t o  run a generation f a c i l i t y .  And 

I ' m  j u s t  not seeing the l og i c  behind scoring and weighting and 

having a l l  o f  these variables or  the things tha t  might be 

considered revealed up f ron t  t o  the bidder. And I'm t r y i n g  t o  

f igure  out how i f  you have four bidders, how i t  makes the 

process competitive i f  a l l  the bidders know what a l l  the 

var i  ab1 es are 

MR. GREEN: Commissioner Bradley, I th ink I've got 

several subportions i n  there, so I'll t ry  t o  h i t  them. I f  I 

don't,  please remind me. F i r s t  o f  a l l ,  f o r  the IOU t o  i d e n t i f y  
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what i s  specifically needed just helps bidders make more 
competitive b ids .  I would liken i t  t o  i f  you wanted t o  add a 
room on your house, and you solicited bids and say, I want t o  
add a room on my house, and i t  should be about 1,000 square 
feet. And then you got ten bids come i n ,  but  w h a t  you really 
wanted was a fireplace and maybe a hot t u b  i n  a corner. 
want a wet bar, b u t ,  I mean, i t ' s  - - you know, you as the 
bidder know what i t  i s  you're really seeking. So as much 
specificity as you can put  i n  your b id  request o f  w h a t  i s  
requested, you are going t o  get more viable b ids  coming i n .  

Because i f  you really wanted a fireplace and three of the 
bidders d i d n ' t  have a fireplace i n  their proposal, you are 

going t o  throw them out ,  but  you knew on the front end you 

needed a fireplace. 

I ' d  

The more specific wi thou t  just tying the hands of the 
IOU but  the more specific the IOU can identify their need and 

what 's  important t o  them i n  satisfying the need relative t o  
operational parameters or permi t t a b i  1 i t y ,  whatever el se, the 
more bids you are going t o  get t h a t  will meet t h a t  need. And 

the less bids will be thrown out  because they d i d n ' t  meet some 
minimum requirements t h a t  were stated i n  the b id .  So i t ' s  my 

belief t h a t  just standard economic theory would tel l  you t h a t  
the more specific you can be on the RFP, the more detailed and 

specific the bids  are'going t o  be t o  meet t h a t  need, and you'l l  

have a more competitive process. 
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The way i t  stands r i g h t  now i f  you don' t  t e l l  people 

what you want, f i r s t  o f  a l l ,  bidders won't b i d  because there i s  

so much uncertainty, or secondly, they w i l l  b i d  things that  you 

don' t  r e a l l y  want which adds no value t o  the consumers, o r  you 

w i l l  be bidding things tha t  j u s t  are r e a l l y  o f  no value, and 

what i s  r e a l l y  o f  value goes unknown. 

COMMISSIONER BRADLEY: But the purpose o f  a b i d  i s  

f o r  the bidder t o  display t o  the person who i s  l e t  t o  b i d  the i r  

level o f  expertise as i t  re la tes  t o  what they are bidding on, 

i n  my opinion. And d id  I hear you say, and you correct me i f  

I ' m  wrong, tha t  once these factors are put out there t o  be 

scored and t o  be weighted, that  no other factors can be 

considered? 

MR. GREEN: I believe tha t  once they have iden t i f i ed  

the factors of c r i t e r i a  t h a t ' s  important t o  them, and t h i s  i s  

the basis o f  the RFP, that  t h a t ' s  what the - -  tha t  should be 

the basis o f  the evaluation. Yes, s i r .  

COMMISSIONER BRADLEY: What i f  some unforeseen 

incident occurs that  requires tha t  other factors be considered? 

MR. GREEN: I f ,  fo r  example, that  you' ve sol i c i t e d  

bids and you've i den t i f i ed  f i v e  areas o f  c r i t e r i a  you think are 
important. You've i den t i f i ed  how important they are. And then 

a l l  o f  a sudden you've determined tha t  - -  I'm t r y i n g  t o  come up 

with an example t h a t ' s  feasible. You've decided tha t  you need 

t o  have something t h a t ' s  going t o  have much less  water use. 
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You want t o  now consider a i r  cool combustion turbines or  

something l i k e  that .  

then I th ink  you need t o  reissue the RFP because t h a t ' s  a 

dramatic change, a s ign i f i can t  change than what's being 

required, what's important. So i f  i t ' s  a s ign i f i can t  enough 

change tha t  changes the ent i re ,  you know, what's important and 

what's not important c r i t e r i a ,  then I think you need t o  reissue 

the RFP. 

If i t ' s  something s ign i f i can t  as that ,  

COMMISSIONER BRADLEY: Let me ask you t h i s  question. 

Would you agree tha t  t h i s  process i s  a science as well  as an 

a r t ,  bidding i t s e l f  i s ?  

MR. GREEN: 

COMMISSIONER BRADLEY: Well, there are cer ta in  things 

I'm not sure what you mean by that ,  s i r .  

tha t  would be - -  there are cer ta in  variables tha t  would ex i s t  

or be included i n  every b i d  which would make i t  a science, but 

then the th ing  tha t  makes the process an a r t  i s  those things 

tha t  would make tha t  b i d  d i f f e ren t  from subsequent bids or from 

other bids. Would you agree tha t  a l l  power plants are the same 

i n  terms o f  t h e i r  overal l  structure but very d i f f e ren t  i n  terms 

o f  other factors tha t  might make them cost -ef fect ive and 

e f f i c i e n t  producers o f  power and e f fec t i ve  producers o f  power? 

MR. GREEN: Again, I ' m  not sure 1 f u l l y  understand 

your question. AI 7 power p l  ants are - - what ' s being b i d  here 

i n  Flor ida fo r  a l l  o f * these  RFPs are combined-cycle plants. 

They're bas ica l ly  the same plant.  There are operationa 
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characterist ics that  are d i f fe ren t .  There are pr ic ing  

considerations that  are d i f fe ren t .  

COMMISSIONER BRADLEY: So tha t ' s  where the a r t  comes 

in .  

MR. GREEN: Well, no, s i r .  I s t i l l  th ink i t ' s  a 

science. I mean, your fuel pr ice i s  based on your heat ra te 

you actual ly  get and how good you are a t  operating the plant, 

things l i k e  that .  I mean, I'm not sure tha t ' s  an a r t .  

COMMISSIONER BRADLEY: Okay. Well, l e t  me state it 

l i k e  t h i s  then. Okay. You have Plant A, B, C, and D. Plant A 

i s  located i n  northwest Florida. Plant B i s  located i n  

northeast Florida. Plant C i s  located i n  central Florida. 

Plant D i s  located i n  south Florida, and they are 

combined-cycle plants. Are these plants going t o  be ident ical? 

MR. GREEN: Are these plants going t o  be ident ical? 

They could be ident ical  plants, yes, s i r .  Two and one 

combi ned- cycl e - - 
COMMISSIONER BRADLEY: I n  every shape, form, and 

fashion these plants are going t o  be ident ica l?  

MR. GREEN: The plant i t s e l f  could very well be a l l  

GE combustion turbines two and one combined-cycle wi th  the same 

size steam turbine wi th  aux i l ia ry  duc t - f i r i ng .  They could a l l  

be the exact same plant,  yes, s i r .  

COMMISSIONER BRADLEY: With no d i  fferences. 

MR. GREEN: No, s i r .  Not on the plant i t s e l f ,  no, 
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s i r .  Where they are located i s  d i f f e ren t  but  the p lant  

i t s e l f  - -  
COMMISSIONER BRADLEY: But the locat ion i t s e l f  would 

make fo r  some differences; r i gh t?  

MR. GREEN: The locat ion i t s e l f  - -  

COMMISSIONER BRADLEY: I n  terms o f  how you get fuel 

t o  the plant.  

d i f fe ren t  

I mean, there 's  some variables tha t  makes plants 

MR. GREEN: Yes, s i r .  

COMMISSIONER BRADLEY: I mean, we've got one, two, 

three, four, f i ve ,  s i x  men s i t t i n g  a t  the tab le here. You a l l  

look a l i ke .  

MR. CLARK: And only one woman. 

COMMISSIONER BRADLEY: And one woman. You a l l  look 

a l i ke ,  but, I mean, I wouldn't say tha t  you a l l  are ident ica l .  

You know, there are some things tha t  are very s imi lar  about 

you, but there are some things tha t  make you tu rn  you i n t o  

i ndi v i  dual s . 
MR. GREEN: I s  tha t  a question? 

COMMISSIONER BRADLEY: Because I wanted t o  b i d  - - 
COMMISSIONER DEASON: Maybe we should have - -  
COMMISSIONER BRADLEY: I f  I wanted t o  b i d  on Mike 

Twomey and Mike Green, could I b i d  the same pr ice? 

COMMISSIONER DEASON: - -  the beauty contest now tha t  

we've been t a l  k ing about. 
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MR. GREEN: My vote goes t o  Ms. Clark. 

COMMISSIONER BRADLEY: But r e a l l y  - - and t h a t ' s  what 

I ' m  get t ing a t .  1 mean, the process, i n  my opinion - -  t ha t ' s  a 

l i t t l e  facetious, but there i s  ascience t h a t ' s  a par t  o f  t h i s  

process, but there i s  also an a r t  which means that  there are 

some things that  are going t o  make each plant d i f ferent ,  which 

means that  i f  you have a s i tuat ion where no other factors can 

be considered, I don' t  see how that  makes a good pol icy. 

MR. GREEN: I f  I could t ry  t o  respond t o  you, though 

I had several good 1 ines about the beauty contest up here, but 

I w i l l  pass on that .  Your Plant A up i n  the northwest corner 

and B up near Jacksonvil le and C i s  near Orlando and D i s  down 

near M i a m i  , those plants - - and they are a l l  two and one 

combined-cycle plants. They are going t o  have d i f fe ren t  fuel 

providers. 

You know, FGT would be the only one t o  supply the 

plant up i n  panhandle up here. Gulfstream might be able t o  

supply the one i n  your Plant C. It probably can' t  get t o  D, 

and i t  won't get t o  B. So, I mean, C might have two pipel ines 

tha t  could serve it. I f  r e l i a b i l i t y  o f  fuel supply i s  a very 

c r i t i c a l  importance t o  the investor-owned u t i 1  i t y  and they 

know tha t  - -  you know, we're j us t  not sure i f  both o f  these 

pipe1 ines are always going t o  run, and i f  they can be 

interconnected t o  two.o f  them, t h a t ' s  r e a l l y  c r i t i c a l  t o  us and 

tha t  helps us; we need t o  i den t i f y  t ha t  up f ront.  And they 
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know tha t  up f ront  i f  t h a t ' s  important. 

COMMISSIONER BRADLEY: But woul dn ' t i t  be important, 

though, fo r  the IOU t o  understand tha t  the bidder understand 

that t h a t ' s  important and that  they j u s t  automatically include 

that in t h e i r  proposal t o  indicate tha t  they have the expertise 

t o  - -  they have studied the s i tuat ion t o  the extent tha t  i f  

they win the bid,  I mean, wouldn't tha t  be a manifestation or 

an indicator o f  tha t  fac t  that  they have studied t h i s  t o  the 

extent tha t  i f  they win the bid, t h a t  they could also operate 

the plant because they understand what there i s  that  they are 

gett ing in to?  

MR. GREEN: I ' m  not sure I followed your question 

again, s i r .  I th ink i f  you're saying, should the bidder be a 

viable company who can real ly operate the plant tha t  i t ' s  going 

t o  b id  on? Is that  what you're asking me? 

COMMISSIONER BRADLEY: Well, i n  my opinion, the 

bidder should have the expertise t o  Include those things on 

t h e i r  own because they should know exactly what they are 

gett ing i n t o  and what - - I mean, i f  you say no other factors, 

then l a t e r  on i t ' s  discovered tha t  something else needs t o  be 

included and we're locked i n t o  no other factors, then tha t  sets 

up an instant protest or  sets up l i t i g a t i o n  automatically. 

MR. GREEN: Let me respond t o  your l a s t  comment. 

COMMISSIONER BRADLEY: And what I ' m  t r y i n g  t o  f igure 

out - -  I'm looking a t  the three things tha t  you put on your 
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l i s t .  I ' m  t r y i n g  t o  f igure out what can be included. They 

seem l i k e  good ideas, but what can be included t o  make for a 

better process, but what should not be included? Because, you 

know, we may be stepping o f f  i n t o  - -  we may not understand the 

unintended consequences and what the impact may be upon the 

s i tuat ion here i n  the state o f  Flor ida,  because, you know, the 

bottom l i n e  i s  tha t  we do have a good s i tuat ion here in the 

s ta te  o f  Flor ida as i t  relates t o  generation. Now, I ' m  not 

disagreeing that  some things can ' t  be done t o  make the process 

better in terms o f  who's bidding and who's bui ld ing,  but we 

have t o  be very careful tha t  we don ' t  upset the apple car t  

here. We want t o  make sure that  we're going t o  add some apples 

t o  the car t  and not turn it over, i f  you understand what I'm 

The 

bui 

ng t o  get a t  i n  terms o f  pol icy.  

MR. GREEN: Yes, Commissioner, I think I understand. 

investor-owned u t i l i t i e s  are good companies, and they can 

d good plants. The PACE members are a l so  good companies. 

They also b u i l d  very good plants. 

COMMISSIONER BRADLEY: I agree . 
MR. GREEN: This whole discussion here t h a t ' s  been 

going on f o r  the l a s t  year i s  t o  f igure out how can the 

consumers a v a i l  themselves o f  the best o f  the best. These are 

a l l  good companies tha t  can a l l  b u i l d  good plants. How can the 

consumers be assured that  they are gett ing the best deal from 

t h i s  wide array of poten t ia l l y  very good companies tha t  can 
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m i l d  very good plants? The fac t  i s  t ha t  no one knows FPL's 

system bet ter  than FPL. No one knows FPC's bet ter  than FPC. 

do one knows TECO's system bet ter  than TECO. And when they 

issue RFPs f o r  capacity and/or energy, they are i n  the best 

l o s i t i o n  t o  know what i t  i s  they need spec i f i ca l l y  and what it 

is t ha t  i s  most important t o  them t o  maximize the e f f i c iency  

md the r e l i a b i l i t y  o f  t h e i r  g r i d  t o  the betterment o f  t h e i r  

2onsumers. 

And a l l  the PACE members are asking f o r  i s  t o  

i den t i f y  t ha t  c r i t e r i a  which i s  already known t o  be very 

important and tha t  which i s  most important, somewhat important, 

md nice t o  have up f ron t ,  and tha t  w i l l  allow these very good 

zompanies tha t  can b u i l d  very good plants t o  be t te r  hone * i n  on 

the speci f ic  need. And i f  i t  means tha t  i f  f o r  some reason 

being around Plant D, the s i t e ,  as you characterize it, i s  

r e a l l y  important for voltage control or whatever else, though a 

bidder has a 1 and option over i n  Pol k County or something 1 i ke 

that, they can make the conscious decision t o  f o r f e i t  tha t  land 

option and t r y  t o  get some property down i n  Dade County o r  

something. 

COMMISSIONER BRADLEY: And I understand where you're 

t r y ing  t o  get. Let me ask Mr. Sasso a question. Did you a l l  

yesterday agree t o  have a t h i r d - p a r t y  evaluator invol  ved? 

MR. SASSO: .No, s i r .  

COMMISSIONER BRADLEY: Okay. What was - - 
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MR. SASSO: There was some discussion that  i n  t h e  

event tha t  a u t i l i t y  chooses t o  ask a th i rd -pa r t y  evaluator t o  

assist the u t i l i t y ,  as i n  the case o f  some recent projects, but 

not t o  replace the u t i l i t y  i n  conducting the evaluation and 

making the decision but as a consultant, tha t  we would agree 

tha t  we would indicate i n  the RFP tha t  we reserve the r i gh t  t o  

use such a consultant i n  the process. It was more a matter o f  

disclosure i n  the RFP tha t  we were t a l  king about 

What PACE has been suggesting i s  an independent 

evaluator who would actual ly  conduct the evaluation and make 

the decision about which plant should prevai l .  

COMMISSIONER BRADLEY: I want t o  ask them: Is i t  

possible f o r  you a l l  t o  get together on some language that  you 

can agree t o  as a re lates t o  a th i rd -par ty  evaluator? Is i t  

possible t o  have a l i t t l e  give-and-take here? 

MR. SASSO: We have discussed tha t  issue a t  some 

length i n  the past several months wi th PACE, and we're not 

opt imis t ic  that  we can reach an agreement on that.  We r e a l l y  

have a fundamental d i  sagreement on whether tha t  ' s appropriate 

under the current system i n  Florida. We're adamant that  i t  i s  

not appropriate t o  supplant the u t i l i t y  wi th  some t h i r d  party 

t o  make the decision. 

the past few minutes, no one knows the IOUs' systems better 

than the IOUs and we agree completely. Plus i t ' s  simply our 

responsib i l i ty .  The u t i l i t y  i s  going t o  be held accountable 

I n  fact ,  Mr. Green said repeatedly i n  
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f o r  the decision, and so fo r  tha t  reason we're not w i l l i n g  t o  

enter ta in  the suggestion tha t  some t h i r d  par ty  make those 

decisions f o r  the u t i l i t y .  PACE i s  completely on the other end 

o f  the spectrum. They don' t  want the u t i l i t y  t o  make the 

decision. They don' t  t r u s t  the u t i l i t y  t o  make the decision. 

They want somebody else t o  take tha t  responsib i l i ty ,  and I 

don ' t know about accountabi 1 i ty. 

COMMISSIONER BRADLEY: Is there anything tha t  you a l l  

can agree to? 

MR. SASSO: Not on tha t  subject, Commissioner 

Brad1 ey. 

COMMISSIONER BRADLEY: What about scoring and binding 

bids? 
MR. SASSO: Again, we have discussed tha t  issue, and 

as I indicated yesterday, we believe the current version o f  the 

proposed r u l e  would accommodate the a b i l i t y  o f  a u t i l i t y  t o  

indicate, i f  the u t i l i t y  i s  i n  a pos i t ion t o  do so, tha t  some 
requirements are threshol d requirements, some requi rements are 

mandatory and d i  squal i fyi  ng and others are not necessari 1 y 

d i  squal i fy i  ng, but as Commi s s i  oner Baez pointed out yesterday, 

when a l l  other things are equal, any one c r i t e r i o n  can become 

d i  squal i fyi  ng . 
t h i s  idea tha t  we can i d e n t i f y  those things tha t  we r e a l l y  have 

t o  have i s  po ten t i a l l y  problematic. 

I t  coul d become the determi n i  ng factor . So 

Currently, i n  the current process under the current 
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ru le  wi th  recent RFPs, the u t i l i t i e s  have been ident i fy ing 

what's important t o  them. I don't th ink i t ' s  a secret t o  

anybody i n  t h i s  room, cer ta in ly  my sophisticated colleagues a t  

the other end o f  the table, that-economics are important. 

Anybody who's paid at tent ion t o  any o f  the need cases know that  

economics i s important 

A l l  the factors that  we're ta l k ing  about r e a l l y  

are - - haven't played a ro le  i n  the recent cases. The bidders 

haven't even come close on price. So some o f  these other 

issues simply haven't been determinative. 

project, s i t e  control was disqual i fy ing fo r  one bidder, and 

there was no bones made about that .  There was open discussion 

with tha t  bidder before they were eliminated. They were asked 

t o  provide evidence o f  s i t e  control.  They couldn't  do so, and 

they were eliminated. So a l l  o f  these factors are important. 

They are i den t i f i ed  as important. 

reach agreement on any approach t o  scoring and weighting that  

we haven ' t a1 ready d i  scussed. 

In our recent 

I don' t  know that  we can 

I think the Chairman today has helped us make some 

progress i n  f lushing out the part ies '  opinions on what they 

mean by the scoring and weighting, and I don't th ink we 

disagree with the thrust  o f  your questions or comments, 

Chairman Jaber, tha t  i f  a u t i l i t y  were going t o  use numeric 

weights or some type o f  scoring or ranking system, that  that  

could be disclosed i n  the descript ion o f  the evaluation 
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nethodol ogy. 

COMMISSIONER BRADLEY: 

:hairman, but  I th ink  t h a t  I heard her - -  i t  seems l i k e  she 

naybe i s  ge t t ing  a t  permissive language, may t o  include some o f  

;hese variables, not shal l .  Would you speak t o  the issue o f  

i inding bids? And then I'll ask M r .  Green t o  see i f  he has 

some ideas maybe tha t  might o f f e r  us some compromise. 

I don' t  want t o  speak f o r  the 

MR. SASSO: On the issue o f  binding bids ,  as we've 

indicated, i t ' s  our pos i t ion tha t  IOUs cannot be held t o  costs 

-egardless o f  whatever else w i l l  occur i n  the future. We 

le r ta in l y  recognize, as we've discussed, tha t  when we present 

2stimates o f  cost t o  the Commission, tha t  the Commission takes 

;hose seriously. We take those seriously; tha t  when we l a t e r  

jsk for cost recovery, the Commission w i l l  apply a prudent 

standard and w i l l  do so i n  l i g h t  o f  a l l  the facts and 

:ircumstances, including the or ig ina l  estimates. But tha t  i s  

the regulatory compact tha t  we're e n t i t l e d  t o  cost recovery o f  

:osts prudently incurred. 

With respect t o  whether the u t i l i t y  would be able t o  

nake some type o f  compromise on tha t  issue, again i t ' s  a very 

j i f f i c u l t  th ing  t o  address without discussing changing the 

pegulatory compact. I t ' s  a fundamental premise o f  the system. 

COMMISSIONER BRADLEY: Right. And what I ' m  - -  my 

woblem wi th  binding bids i s  the issue o f  p r ice  versus cost. 

MR. SASSO: Yes, s i r .  
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COMMISSIONER BRADLEY: And I'm concerned tha t  i f  we 

go t o  a price-based model, tha t  - - I don ' t  know i f  we have the 

author i ty t o  do tha t  because I believe the l a w  says, the 

statute says cost; r i gh t?  

MR. SASSO: Yes, s i r .  I n  fact ,  on the agenda fo r  

today i s  a discussion about cost-sharing, and Mr. Green or 

Mr. McGlothl i n  gave some examples yesterday o f  s i tuat ions where 

there i s  some type o f  l im i ted  cost sharing. A u t i l i t y  could 

agree t o  tha t  i n  a par t i cu la r  case. As i n  the case o f  the 

examples tha t  Mr. Green discussed, those were s t ipu lat ions by 

the u t i l i t y .  That 's where the u t i l i t y  agrees t o  essent ia l ly  

modify the regul atory contract w i th  the Commission or  the 

regul a tory  compact. And we ' ve i ndi cated i n our p re f  i 1 ed 

comments tha t  i n  a par t i cu la r  need case, a u t i l i t y  might be 
interested i n  entering i n t o  a s t ipu la t ion  f o r  some type o f  

sharing o f  the upside benef i t  i f  they manage t h e i r  costs 

especial ly well  and the sharing o f  the downside r i s k  i f  there 

are overruns, but tha t  would have t o  be something the u t i l i t y  

would need t o  agree to .  

COMMISSIONER BRADLEY: Deal ing w i th  cost and 

el iminat ing pr ice  i s  a concept. 

MR. SASSO: Yes, s i r .  I t  would be a s t ipu la t ion  by 

the u t i l i t y .  We essent ia l ly  have a contract with the 

Commission, the regulatory compact, and a u t i  1 i t y  can agree t o  

fy t ha t  and accept some downside r i s k  in exchange f o r  some mod 
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upside benefi t ,  but tha t  should be addressed appropriately on a 

case-by-case basis wi th  a par t icu lar  u t i l i t y .  We cer ta in ly  

dould answer your question whether the Commission has power i n  

the negative, and we don ' t  believe the Commission could impose 

that on a u t i l i t y ,  but i t  i s  something a u t i l i t y  could agree t o  

i n  an individual case. So i t ' s  not appropriate fo r  rulemaking, 

but i t  might be an appropriate subject o f  discussion with the 

u t i l i t y  in an individual case i f  they were interested i n  t h a t  

savings incentive or benef i t  sharing and r i s k  sharing. 

COMMISSIONER BRADLEY: Well, we as a Commission, i n  

my opinion, have the statutory author i ty t o  deal wi th costs and 

t o  examine costs t o  the extent that  we ensure tha t  the public 

i s  get t ing the best deal, and I wouldn't feel comfortable 

moving away from tha t  concept. S ta tu to r i l y  we can' t .  

And, Mr. Green, t h i s  i s  a question - -  I mean, I ' m  

going t o  ask you the same question. 

we get away from pr ice  and get t o  cost and deal wi th  some o f  

your binding i ssues? 

Is there something - -  can 

MR. GREEN: A l l  t h i s  i s  i s  t r y ing  t o  - -  I don't know 

i f  t h i s  i s  a pr ice or a cost. A l l  we are looking a t  i s  what 

the consumers are going t o  pay on the i r  b i l l .  What i s  the mos 

cost -ef fect ive plant t ha t  can be put i n  service t o  make the 

consumers as good as they can be? 

On binding bids, i f  recent examples, perhaps not 

Mr. Sasso's c l i en t ,  but on a recent RFP, they quote heat rates 
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o f  7,300, 7,350 f o r  the l a s t  three years i n  ten-year s i t e  plans 

through Apr i l  o f  t h i s  year. And when they issue an RFP, they 

say they are going t o  make 6,900 Btu per k i lowat t  or 6,950 or 
something fo r  an average o f  net operating heat rate, a p re t ty  

s ign i f i can t  swing i n  the heat rate. 1 th ink as I said 

yesterday on the largest need determination case that  you 

approved i n  t h i s  state i n  the h is tory  o f  your work here, 

$1.1 b i l l i o n ,  the spread on the to ta l  revenue requirements was 

$83 m i l l i on ,  I believe, including an equity penalty that  your 

s t a f f  said may o r  may not be most appropriate. Without that  

equity penalty, i t  was a $2 m i l l i o n  spread. And i f  you take a 

look a t  the t o t a l  revenue requirements - -  net present value o f  

the revenue requirements over the 30 years, t h a t ' s  $6 or $7 

b i l l i o n  depending on what you want t o  assume f o r  fuel o r  

whatever else. The spread i s  very, very smal l  i n  these bids. 

A heat ra te  d i f f e ren t i a l  i n  tha t  one case o f  200 

Btus, not the 350 tha t  was between ten-year s i t e  plans and what 

was used, but the d i f f e ren t i a l  of h a l f  that  much amounts t o  

about $100 m i l l i on  net present value, more than makes up j us t  

by tha t  alone. F i f t y  cents i n  O&M spread out over the 30 years 

makes up - - I th ink i t  was $50 or $60 m i l l  i on  i n  net present 

value. I mean, minor changes i n  these numbers make dramatic 

swings i n  who was winning and who was losing these RFPs. 

I f  a 6,900 average net operating heat ra te  i s  used t o  

win the b i d  and tha t  i s  not guaranteed t o  be the heat ra te as 
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charged t o  the consumers, then they d id  not get the best b id  i f  

an IOU would have beat tha t  wi th t h e i r  guaranteed heat rate,  

because when an I P P  signs the purchased power agreement, the 

contract that  goes wi th  that ,  they are binding themselves t o  

the heat ra te .  And tha t ' s  what, you know, fuel charges w i l l  be 

based upon. They are binding themselves t o  that  capacity 

payment which i s  bas ica l ly  t h e i r  construction costs. I f  the 

IOU says tha t  they are going t o  bu i l d  i t  fo r  $226 m i l l i on  but 

they spend $250 m i l l i o n  and they get recovery fo r  that ,  

consumers may not have gotten the best deal . Binding bids are 

very, very important. They are c r i t i c a l .  

And I ' v e  heard a l o t  o f  t a l k  today about a 

t h i rd -pa r t y  evaluator and whether or not tha t ' s  going t o  be 

granted or not. Again, using Mr. Sasso's words about rat ional 

economic en t i t ies ,  i t  cannot be questioned tha t  the IOUs have 

t h i s  overriding business r e a l i t y  tha t  almost a l l  o f  t he i r  

earnings come from a regulated return on invested capi ta l ,  that  

t ha t ' s  the r e a l i t y  o f  it. The best way t o  avoid that  con f l i c t  

i s  t o  take the opportunity fo r  a c o n f l i c t  away and have a 

th i rd -par ty  evaluator. I f ,  however, you decide i n  your wisdom 

tha t  a th i rd -par ty  evaluator i s  j us t  not on the table and i t ' s  

not going t o  happen fo r  whatever reason, then i t  just makes the 

c r i t e r i a  and the weighting as well as the binding nature o f  the 

bids tha t  win the RFP even that  much more important, because i f  

you take the evaluation independence away on the f ron t  end, 
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please make sure you're going t o  bind the winner t o  what they 

say they are going t o  do. 

COMMISSIONER BRADLEY: So i f  you could have your - - I 

mean, i n  your opinion, three variables tha t  you would l i k e  for 
us t o  consider should be referenced w i th  shal l  rather than may 

o r  coul d. 

MR. GREEN: I ' m  sorry? 

COMMISSIONER BRADLEY: I n  other words, you are 

i nterested i n  a mandate rather than permi ssive 1 anguage . 
MR. GREEN: 1 don't  know what you mean by that,  s i r .  

sorry. 

COMMISSIONER BRADLEY: Wel l ,  a mandate, i f  I say IOUs 

1 use scoring and weighting means tha t  i t ' s  a mandate. 

I say IOUs may use scoring and weighting, i t  means that  i t  

could be a consideration, and i t ' s  there f o r  them t o  use as a 

guideline or as a guide. 

I f  

MR. GREEN: No, s i r ,  I respectful ly disagree. I 

think i t  must be a w i l l .  I th ink the r u l e  must say that  the 

IOU w i l l  include the c r i t e r i a  tha t  w i l l  be used i n  t h i s  

evaluation, that  they w i l l  i den t i f y  the re la t i ve  weighting o f  

tha t  c r i t e r i a  ident i f y ing  what i s  most important and least  

important, and they w i l l  i den t i f y  the methodology by which 

t h e y ' l l  evaluate these bids. I th ink t h a t ' s  a w i l l .  I t ' s  not 

a may. 

it, they're not going t o  do it. They have an overriding 

I f  you jus t  say that  they might do i t  i f  they feel l i k e  
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d steer them towards picking 

s i n  t h e i r  economic 

CHAIRMAN JABER: Commission Bradley, I need t o  

pespond t o  a question you asked o f  me e a r l i e r  so tha t  we avoid 

:onfusion. I wasn't suggesting tha t  the language be 

lermissive. 

Mhat t h e i r  pos i t ion i s  related t o  what they bel ieve a l l  

: r i te r ia ,  including a1 1 weighting and ranking factors, mean. 

r'ou may reca l l  yesterday we heard from M r .  Sasso tha t  they 

le l ieved t h a t  PACE was i n s i s t i n g  on a scoring mechanism. And 

Mhat I believe we achieved t h i s  morning i s  recognition by PACE 

that whatever evaluation - -  l e t  me use a d i f f e ren t  word than 

w a l  uation, whatever technique the IOUs choose t o  evaluate the 

factors, whether i t  be a numerical mechanism or  some other 

nechanism, should be disclosed up f ront .  And t h a t ' s  what I 

1 was j u s t  seeking c l a r i f i c a t i o n  from PACE about 

think PACE has agreed to .  

And I wanted t o  make sure 

not suggesting tha t  we d ic ta te  t h a t  

t o  use a numerical value i n  ranking 

do, they should disclose i t  up f ron  

on the record tha t  PACE i s  

the publ ic u t i l i t i e s  have 

the factors, but  i f  they 

1 .  

MR. GREEN: I agree w i th  what you jus t  said, yes, 

ma'am. 

CHAIRMAN JABER: That might clear up some o f  the - - 
COMMISSIONER BRADLEY: Okay. And I want t o  make sure 
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tha t  I understand very c lea r l y  what Mr. Green i s  saying. What 

are you agreeing t o  M r .  Green? 

MR. GREEN: I ' m  sorry, s i r .  

COMMISSIONER BRADLEY: .What are you agreeing to? 

MR. GREEN: Excuse me? I ' m  sorry. 

COMMISSIONER BRADLEY: What are you agreeing to? 

MR. GREEN: To what the Chairman j u s t  said, tha t  we 

are not saying tha t  there must be speci f ic  weights i d e n t i f i e d  

1 through 50 or  1 through 20 or  whatever it i s ;  t ha t  t h i s  i s  

number 1, t h i s  i s  number 2, t h i s  i s  number 3. We are 

suggesting tha t  r e l a t i v e  weights are important , t h a t  the I O U  

does indeed know what's most important, and they should so 

i d e n t i f y  t h a t  i n  the RFP. And they do know what's a nice t o  

have, and they should i d e n t i f y  t h a t  i n  the RFP. And most 

importantly, they should s t i c k  t o  tha t  when the evaluation time 

comes. I f  they've said tha t  ramp r a t i n g  - -  a minimum downtime 

between s ta r t s  or  between - -  I don' t  know. I f  ramp rates - -  

minimal time t o  f i r s t  megawatt, i f  t h a t ' s  r e a l l y  important, say 

tha t  up f ron t ,  but when i t  comes time t o  evaluate it, don' t  say 

now i t ' s  not important. Make them s t i c k  t o  what - - 

I f  they say what? 

I f  they say a c r i t e r i a  i s  very important 

COMMISSIONER BRADLEY: 

MR. GREEN: 

on the f r o n t  end and bids are submitted on tha t  basis and the 

technique i s ,  I th ink  the Chairman says, tha t  the evaluation 

ows, t ha t  t ha t  c r i t e r i a  must remain i s  a very important f 01 
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c r i t e r i a .  They can ' t  go back there and say, hey, i t ' s  not 

important now. We've changed our m nd. They can' t  do that.  

That's as s imp l is t i c  as I can say it. 

COMMISSIONER BAEZ: Can I i n t e r j e c t  one quick 

question? But, Mr. Green, having said that ,  would you agree 

tha t  based on the surrounding proposals or based on the 

t o t a l i t y  o f  proposals, a c r i t e r i a  tha t  was said t o  be very 

important can essent ia l ly  become n u l l ,  a l l  things being equal? 

1 mean, tha t  i t  can no longer be counted because i f  you've got 

the same - -  and again, I'm going t o  use the term loosely, but 

i f  you've got the same scoring on a cer ta in  c r i t e r i a  as a l l  the 

other proposals, t ha t  somehow doesn't - -  you know, the re la t i ve  

d-ifferences are no longer there, so i t  doesn't provide - - do 

you see what I ' m  saying? I know I ' m  being - - I 'm using poor 

words here, but - - 
MR. GREEN: Yes, s i r .  I ' m  using simple examples, but 

i f  you determine tha t  - - l e t  me pick one tha t  might make some 

sense. 

COMMISSIONER BAEZ: 1 mean, i f  everybody had - - f o r  

instance, i f  environmental concerns were one o f  these c r i t e r i a  

tha t  were i d e n t i f i e d  as very important on a given RFP and 

everyone had the same - - every proposal, perhaps even including 

the s e l f - b u i l d  option, offered the same advantages i n  terms o f  

envi ronmental concerns, we1 1 , environmental concerns no 1 onger 

have the stature tha t  they once d i d  because you are working 
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vith an even f i e l d .  There are no differences between them. 

MR. GREEN: Yeah, 1 see where you' r e  headed, but I ' d  

submit t o  you a s l i g h t l y  d i f fe ren t  view o f  it. 

wvironmental considerations i s  determined t o  be up f ront  a 

rlery important c r i t e r i a  and a l l  the bidders come i n  with a 

2.0 parts per m i l l i o n  emission rate or  something l i k e  that  and 

they a l l  exceed th i s ,  you know, then they are a l l  the same. 

I t ' s  s t i l l  a very important c r i t e r i a .  And the weight o f  it, if 

you w i l l ,  was very important, but they a l l  meet it. And so 

re la t i ve l y  they're a l l  - -  i t ' s  a l l  the same, and so that  

+,rouldn't decide the winning bid .  Something else has been 

decided, but i t ' s  s t i l l  an important c r i t e r i a .  

If 

You know, my point  i s  that  you can ' t  - -  a f te r  you get 

i t  and i f  there i s  some differences, and I guess i t  wouldn't 

r e a l l y  matter i f  they a l l  submitted the same 2.0 parts per 

mi l l ion ,  b u t  i f  there are some differences i n  these things and 

there are some subjective rankings made 1 through 8 fo r  the top 

eight bidders perhaps i n  t h i s  category, and then a l l  o f  a 

sudden, they say, wel l ,  no, environmental considerations are 

not r e a l l y  that  important, t h a t ' s  what we want t o  avoid. They 

know up f ron t  i f  enviromental considerations are going t o  be 

important, and they know i t  when the bids are submitted. And 

t h a t ' s  not going t o  change ten days l a t e r  when they s ta r t  

evaluating the bids. I t ' s  j u s t  not going t o  change. 

COMMISSIONER BRADLEY: Preci sel y. And a1 ong that 
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thought, t h a t ' s  what I was get t ing a t  a t  the very beginning o f  

my discussing w i th  you. 

the factors are and a l l  the proposals come i n  and a l l  o f  them 

are doable and a l l  o f  them are excel lent proposals, then the 

IOU s t i l l  i s  going t o  have t o  use sub jec t i v i t y  i f  they want t o  

choose someone other than a s e l f - b u i l d  option t o  b u i l d  the new 

generation. So why wouldn't tha t  create a con f l i c t?  Because 

y o u ' l l  have a l l  ten bidders, you know, claiming tha t  they were 

discriminated against. Why d i d  you chose A over C? Why d i d  

you chose D over B? You know, I was close i n  my b i d  and my RFP 

was doable. You're being subjective, so we have ten protests. 

I f  a l l  o f  the bidders know what a l l  o f  

MR. GREEN : We1 1 , Commi s s i  oner . 
COMMISSIONER BRADLEY: And t h a t ' s  why I said tha t  i f  

some things are not on the table, t ha t  means then tha t  the a r t  

comes i n ,  the science i s  there, but the a r t  comes i n  because 

then tha t  means then tha t  tha t  indicates tha t  they have a 

d i f f e ren t  level  o f  expertise or t ha t  they have thought through 

the process more than thoroughly than, say, t h e i r  competition. 

MR. GREEN: Yeah, I ' m  not sure where your question i s  

there, but l e t  me make t h i s  comment, see i f  it gets t o  your 

point .  If  a l l  these - -  i f  a l l  parameters - -  
COMMISSIONER BRADLEY: Okay. I'll ask t h i s  question. 

You have ten bids. A l l  o f  the important variables are exposed 

t o  a l l  ten o f  the bidders. How does the IOU pick the best b i d  

i f  a l l  o f  the bids are doable and very close i n  terms o f  a l l  o f  
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the factors tha t  were put out there t o  be b i d  upon? 

MR. GREEN: If they are a l l  very close, you take tha t  

dhich i s  best o f  those close - - 

COMMISSIONER BRADLEY: . We1 1 , how do you determine 

vJhat's best? 

MR. GREEN: Again, you go down through the 

parameters. Heat ra te  i s  a parameter. If everybody else meets 

permi t t a b i  1 i ty, i f they' r e  a1 1 exact ly the same, and everybody 

else meets environmental, and they are a l l  exactly the same, 

and everybody meets the fuel supply requirements, and they are 

exactly the same - -  and f i r s t  o f  a l l ,  t h i s  i s  never going t o  

happen - - i f  they have a l l  the same ramp rates, and they a1 1 

have the same minimum downtime, and they a l l  have the same 

minimum time f o r  the f i r s t  megawatt t h a t ' s  going t o  be 

avai lable f o r  the gr id ,  i f  a l l  o f  t ha t  i s  exactly even, then 

you simply go t o  pr ice.  

What's the best price? Whether i t ' s  capacity p r ice  

or  energy pr ice.  That 's what you do. 

would do tha t  I 've never seen i n  my experience ten bidders 

come i n  with exactly the same bids. 

why i t ' s  important t o  i den t i f y  the r e l a t i v e  weighting o f  the 

d i f f e ren t  c r i t e r i a .  I f  they are rea l  close, say, i n  

environmental considerations but they are a l l  over the board on 

fuel supply requirements, but  fuel  supply requirements you've 

determined as being a very, very important c r i t e r i a ,  but 

I don' t  know how the I O U  

I f  they are close, t h a t ' s  
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considerations are k ind o f ,  you know, j u s t  meet 

and you've got it, wel l ,  then you are going t o  go 

with the bidder that  has the best o f f e r  i f  fuel supply 

requirements. That's why weighting i s  so important, so you can 

d i f fe ren t ia te  so that  you can use some subject iv i ty ,  qui te 

f rank1 y . 
COMMISSIONER BRADLEY: But i s n ' t  each bidder going t o  

feel tha t  h i s  or her b i d  i s  the best bid? Because, I mean, 

what they include i n  the b id  i s  going t o  be based upon what 

they consider as being - -  
MR. GREEN: Yeah, I ' m  sure every bidder - -  
COMMISSIONER BRADLEY: - -  what should be i n  the b i d  

i n  order t o  win the bid. So I ' m  j u s t  - -  well - -  

MR. GREEN: I believe every bidder i n  your example o f  

ten bidders, they a l l  feel they have the best b i d  when they 

submit it. They are a l l  submitting a bid. They're spending a 

m i l l i o n  dol lars  t o  submit a b id  on the hopes they ' re  going t o  

win the bid.  So they're put t ing f o r t h  t h e i r  best b i d  based on 

the c r i t e r i a  t h a t ' s  been established, and the methodologists 

are  going t o  explain how the i r  b i d  i s  going t o  be evaluated. 

Now, they don' t  know what the other bids are. So they don't  

know whether they are the lowest b i d  or not. And t h a t ' s  why 

the process has got t o  be as independent and as unbiased and 

overseen as much as possible t o  ensure that  the process i s  run 

fa i r l y  and equitably and consistent wi th  the c r i t e r i a  t h a t ' s  
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been established on the f ron t  end. 

CHAIRMAN JABER: You two are done? I'm going t o  

switch t o  Commission Pa l  ecki . Yeah, Commi ssioner Pa l  ecki and 

then Commi ssioner Baez. 

COMMISSIONER PALECKI: Yes. Mr. Green, one o f  your 

positions i s  tha t  a l l  bids - -  wel l ,  tha t  a l l  submitters, 

including the investor-owned u t i l i t i e s ,  place a binding b i d  a t  

the same time and tha t  a l l  bids are f i n a l .  The u t i l i t i e s  have 

argued tha t  over the course o f  the past several years they have 

been able, a f te r  the bids or the request f o r  proposal, the 

RFPs, are submitted, t o  negotiate w i th  the top bidders and 

reach a bet ter  deal . And they have also pointed out tha t  they 

have been able t o  sharpen t h e i r  own pencils and best a l l  o f  the 

bids. And then i n  tha t  manner, they have provided the 

customers w i th  the best deal, a much better deal than they 

would have received i f  they had j u s t  gone with one o f  the 

proposals. How do you respond t o  that? That tha t  l a s t  

opportunity t o  e i ther  negotiate or t o  sharpen t h e i r  own pencils 

i s n ' t  the best f o r  the ratepayers? 

MR. GREEN: Well, Commissioner, on the l a s t  two RFPs 

tha t  have been done here, I'm not sure tha t  the issuing IOUs 

ever got t o  a negotiation stage w i th  any o f  the bidders because 

they i d e n t i f i e d  p r i o r  t o  get t ing t o  the negotiation stage that  

they were the least  - 4  or  the most cost -ef fect ive option. And 

I don' t  th ink  they got t o  a negotiation stage. The way the 
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x r r e n t  ru le  i s  tha t  the IOU has the opportunity t o  take a look 

jt a l l  the other bids, and i f  they can see a way t o  better that  

l i d ,  they can make tha t  known and they do it. A t  l e a s t  t ha t ' s  

their  in terpretat ion o f  the ex i t i ng  ru le  and tha t ' s  what they 

we doing. I don't see tha t  in the ex is t ing ru le .  

rJhere the ex is t ing ru le  says they get a second b i t e  o f  the 

apple, but t ha t ' s  practice. 

I don't see 

And I ' m  not suggesting tha t  a second round o f  bids 

i s n ' t  good. I th ink i t  i s  a good th ing t o  do, but I th ink it 

r~ould be better t o  have a second round o f  bids o f  those folks 

that make t h e  short l i s t  or those folks tha t  meet the minimum 

z r i t e r i a .  I th ink you heard testimony yesterday from Mr. Vaden 

a t  New Smyrna Beach. Though i t  i s  a s ign i f i can t l y  smaller 

capacity or energy request and i t ' s  probably fo r  a shorter 

term, the pr inc ip le  i s  the same, that  they bas ica l ly  have a 

bidding process, and then they have a short l i s t  which was 

either three or  f i ve ,  I can ' t  remember what he said, and then 

they bas ica l ly  are a l l  sharpening the i r  pencil put t ing in the 

bids tha t  they th ink what i s  t he i r  best o f fe r .  

I f  you only have one e n t i t y  doing that ,  the 

investor-owned u t i l i t y  i n  t h i s  case doing it, cer ta in ly  that  

has some benefi t  t o  the consumers, but i f  you were t o  have f i v e  

en t i t i es  sharpening t h e i r  pencil and having a second round o f  

b-ids, I th ink you wou1.d better the lowest-cost b i d  that  the IOU 

i s  of fer ing.  
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COMMISSIONER PALECKI : SO 

;ubmi t t e r s ,  i ncl uding the IOUs , wou 

;ame time, but you would a l l o w  - -  I 

under your scenario, a l l  

d place t h e i r  bids a t  the 

guess t h i s  would be a t  the 

r t i l i t y ' s  discret ion,  a second or even t h i r d  round among the 

:op bidders? I see tha t  Mr. McGlothlin would l i k e  t o  respond. 

I think my attorney wants t o  say MR. GREEN: 

something. He's c l icked h is  button. 

MR. McGLOTHLIN: Let me answer f i r s t  i n  terms o f  the 

'ACE proposal t ha t ' s  re f lected i n  the d r a f t  r u l e  language. The 

'ACE proposal i s  tha t  there would be two rounds o f  bidding. 

rhere would be a f i r s t  round, and t h i s  also contemplates the 

Jse o f  a t h i r d -  par ty  i ndependent eval uator . 
COMMISSIONER PALECKI : We1 1 , l e t  ' s not go there. 

L e t ' s  j u s t  assume tha t  we're not going t o  have a th i rd -par ty  

independent evaluator. 

the evaluation. 

It w i l l  s t i l l  be the u t i l i t y  that  does 

MR. McGLOTHLIN: I n  that  event, I think the pr inc ip le  

o f  allowing i f  there i s  t o  be a second round, i t  should be 

applicable t o  a l l  bidders and not - -  the IOU s t i l l  applies. 

Our concept was the f i r s t  round would be the basis fo r  forming 

a short l i s t .  The u t i l i t y  would provide tha t  those who made 

the cut - -  
COMMISSIONER PALECKI: And would the u t i l i t y  b id  a t  

tha t  time on the f i r s t  round? 

MR. McGLOTHLIN: Yes, the u t i l i t y  would be one o f  the 
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iroposal s considered - - 
COMMISSIONER PALECKI: They are  i n  the same posi t ion 

1s any other bidder a t  that  point. 

MR. McGLOTHLIN: Yes. -Then those who made the short 

l i s t  would be provided with a detai led examination o f  

transmission integrat ion costs, information they would not have 

lad p r i o r  t o  that  po in t .  And those on the short l i s t  would be 

able t o  incorporate tha t  information i n t o  a second and binding 

l i d .  We th ink tha t  would be done simultaneously wi th  any 

sharpening o f  the pencil that  the IOU would want t o  do a t  that  

point . 
COMMISSIONER PALECKI : Would tha t  be mandatory, or 

dould i t  be discretionary wi th the u t i l i t y ?  

MR. McGLOTHLIN: The second round? 

COMMISSIONER PALECKI : The second round. 

MR. McGLOTHLIN: We envisioned that  would be a 

prescribed method o f  conducting t h e i r  RFP. 

COMMISSIONER PALECKI: So there would always be a 

s i tuat ion where the top bidders would be given an opportunity 

t o  do even better.  

MR. McGLOTHLIN: Yes. 

COMMISSIONER PALECKI : And the investor -owned 

u t i l i t y ,  i f  it had b i d  and was one o f  the top bidders, would be 

i n  the same posi t ion as the other top bidders who would be 

given tha t  opportunity. 
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MR. McGLOTHLIN: Correct. Now, we envision t h a t  t h a t  
;econd round would a l l  be simultaneously. What we're trying t o  
woid i s  a s i tua t ion  where the IOU has a unilateral opportunity 
ifter seeing the bids t o  decide t o  come under them after having 

;hat option no one else has. 
MR. GREEN: And i f  I could, Commissioner, le t  me add 

;o t h a t  point.  The reason why t h a t  is  so important is  t h a t  i f  

/ou have two rounds of bids but  then you are s t i l l  going t o  
jive the IOU the un lateral and sole right t o  lower t h a t  b id  

]gain, or i f  you're going t o  have three rounds of b ids  but  a t  
:he end o f  t h a t  you're going t o  le t  them undercut i t  by another 
ienny, quite frankly, there's no reason for I P P s  t o  submit a 

l i d .  

jet lower and lower but  we really never have the fair 
ipportunity t o  win  the b id  because someone else always has the 
j b i l i t y  t o  trump us, then t h a t  has, as I said i n  my testimony, 
3 very chilling effect on whether or not we want t o  invest 
noney t o  even submit the bid. Tha t ' s  why i t ' s  important t h a t  
i f  you have two - - make i t  three rounds, i t  doesn't matter, but  

werybody has got the same right on the t a i l  end. 

I f  a l l  we're doing i s  setting the target that 's  going t o  

COMMISSIONER PALECKI; So under your scenario, the 
u t i l i t y  would be able t o  sharpen their pencil t o  come up w i t h  a 
better deal, bu t  the other top  bidders would have t h a t  same 
opportunity as we1 1 . 

MR. GREEN: Absolutely. And w h a t  I hope i s  not the 
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zase, but as you said, assume there i s  no th i rd -pa r t y  

waluator .  A l l  - -  the IOU and the top bidders, i f  i t ' s  three 

3 r  f i ve ,  whatever, submitting a b i d  t o  some e n t i t y  t h a t ' s  going 

to  impar t ia l l y  and fa i r l y  evaluate those bids on pr ice,  and a t  

that time, they can ' t  come i n  and throw i n  some new c r i t e r i a  

ei ther tha t  would throw somebody out. 1 mean, once you've 

gotten t o  the point  you've got a short l i s t  o f  bidders, they 

are a l l  technica l ly  and operat ional ly feasible. They a l l  meet 

the minimum c r i t e r i a .  They have passed the go, no-go 

decision-making process, so then i t  should r e a l l y  be who's got 

the lowest pr ice.  

COMMISSIONER PALECKI: M r .  Wright, I saw tha t  you 

vere leaning up towards your microphone ea r l i e r .  Did you want 

t o  add something? 

MR. WRIGHT: No, s i r .  I th ink  I was leaning up t o  

read my notes. 

COMMISSIONER PALECKI: I wanted t o  j u s t  ask a few 

questions about other area, and tha t  i s ,  the objections t o  the 

b id  instrument and the hearing t rack and whether there i s  

adequate time f o r  a hearing track. The f i r s t  question I have 

i s :  Would discovery be avai lable t o  a par ty  tha t  objected t o  

the bid,  and whether o r  not t h i s  Commission can, through t h i s  

ru le ,  l e g a l l y  r e s t r i c t  or  not al low discovery? And tha t  would 

be f o r  Mr. McGlothlin. 

And l e t  me re f ine  my question. It seems t o  me tha t  
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we have a b i d  instrument. We have objections t o  the b i d  

instrument. So we have a known instrument. We have a party 

objecting t o  tha t  b i d  instrument. And I'm not sure - -  wel l ,  

the Rules o f  Administrative Procedure provide a hearing track 

and a nonhearing track, and the nonhearing t rack i s  where you 

do not have, l e t ' s  see, I guess the language i s  disputed issues 

o f  material fact .  So i f  you have a b i d  instrument and an 

objection t o  a b i d  instrument, what i s  the disputed issue o f  

material fact ,  and why do we need a hearing track? 

Couldn't we go on a nonhearing b r i e f i n g  t rack tha t  

would allow each par ty  t o  say - -  the u t i l i t y  t o  say why the bid 

instrument i s  f a i r  and the par ty  objecting t o  say why i t ' s  

unfa i r?  Why do you have a factual matter that ,  one, requires a 

hearing and, two, might require discovery as wel l? Because the 

discovery worries me. Discovery takes a l o t  o f  time and i t ' s  

somewhat burdensome as we1 1. 

MR. McGLOTHLIN: 1'11 take a f i r s t  crack a t  that ,  and 

l e t  me s t a r t  by saying, even i f  there i s  a hearing track, as 

you describe it, our f i r s t  pos i t ion i s  t ha t  t ha t  i s  t i m e  well 

invested when you consider the a l ternat ive which i s  the 

p o s s i b i l i t y  o f  a determination a t  the end o f  the ex is t ing  

process t h a t  the RFP was defective t o  the point  t ha t  there 

needs t o  be a revised RFP reissued. The IOUs c i rcu lated some 

time l i n e s  yesterday tha t  we recognized d i d  not include the 

hearing process on the ex is t ing  ru le .  
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Yesterday evening, as an exercise, I t r i e d  t o  f lush 

)ut the point  I made during the comments about the l ike l ihood 

that i f  you take tha t  i n t o  consideration, i t ' s  going t o  be on a 

l e t  basis a longer process than our PACE proposal. And i f  

you're interested i n  seeing that,  I have worked i t  up, and I 

think t h a t ' s  where i t  belongs i n  the overal l  equation o f  what 

rJe're ta l k ing  about. But what I determined i s  tha t  when you 

nap out what would have t o  be done i f  the Commission ordered an 

IOU t o  reissue an RFP and compare that  against the PACE 

roposal  which I - -  
CHAIRMAN JABER: Mr. McGlothlin, are you speaking 

from tha t  document? 

MR. McGLOTHLIN: Yes. 

CHAIRMAN JABER: I ' d  rather be looking a t  i t  as 

you're speaking t o  it. Thank you. 

MR. McGLOTHLIN: What I ' m  d i s t r i bu t i ng  i s  my longhand 

narkup. This morning it has been typed, but I have not had a 

chance since i t  was delivered t o  the hearing room t o  proof it. 

So a t  some point  p r i o r  t o  lunch, I could probably d is t r ibu te  

that  as w e l l .  

CHAIRMAN JABER: Go ahead, Mr. McGlothlin. 

MR. McGLOTHLIN: The f i r s t  th ing I did  was t o  review 

the assumptions tha t  the IOUs made regarding the PACE proposal 

which appear on the upmost r ight-hand columns. And y o u ' l l  see 

I made basical ly only two adjustments t o  the IOUs'  assumptions 
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lrhich resu l t  i n  a gain, a shortening o f  the time frames. The 

F i r s t  was t o  reduce the time frame for the submission o f  bids 

from 75 days t o  35. It i s  correct t ha t  the PACE r u l e  proposal 

:ontemplates a t  the outset tha t  there would be a minimum 

75 days f o r  the submission o f  bids fo l lowing the issuance o f  

the RFP. But tha t  has t o  do w i th  the or ig ina l  RFP, and i t  

Mas - -  the time frame was selected to ,  more o r  less, ensure 

that bidders would have a chance t o  f i l e  a complaint or  a 

wotest  a t  the PSC and have tha t  resolved before the deadline 

for submitting bids. 

It would not be our in ten t  t o  1 

l im i ta t i on  applied t o  a revised RFP tha t  

zomplaint process, because by tha t  time, 

ave the same 75-day 
culminates from the 

the par t ies have had 

the i r  say, the terms have been vetted, and there's no dispute 

a t  tha t  po int  regarding the RFP terms. And so I reduced the 

75 t o  35 and th ink  tha t  would be more ind ica t ive  o f  what we 

dould expect t o  see. 

And then Line 23, contract negotiations and 

announcement o f  RFP awards, values assume 63 days f o r  a 

negotiat ion process. Well, bear i n  mind tha t  under the PACE 

proposal, again, the RFP terms w i l l  have been vetted, and there 

would have been two rounds o f  bids, and the selection o f  the 

most cost -ef fect ive proposal o r  combination o f  proposals, we 

contempl ate tha t  the RFP terms would i n c l  ude the major contract 

terms, and so we envision tha t  i f  there have been two rounds o f  
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bidding and there has been the selection o f  the most 

cost-ef fect ive alternatives, there should be r e l a t i v e l y  less t o  

negotiate a t  tha t  point .  And so I reduced the 63 days t o  the 

35 days t o  r e f l e c t  our assumption on tha t  point. Which means 

that instead o f  677 days on the time l i ne ,  you're looking under 

the PACE proposal a t  609 or a t  least  an order o f  magnitude 

there 

I then on the le f t -hand side added t o  the IOUs'  

assumptions the par t  tha t  was missing yesterday which i s  the 

scenario which there i s  also an issue o f  the RFP terms tha t  

arises not i n  the ear ly  par t  o f  the process but l a t e  i n  the 

game. That could happen, fo r  instance, as an issue i n  the 

determination o f  need process. And i f  tha t  occurred and i f  the 

Commission determined tha t  the terms o f  the RFP were so 

defective as t o  t a in t  the process and there's a need t o  have a 

revised RFP, I assumed a time frame tha t  i s  roughly based upon 

the experience w i th  the FPL revised RFP, not day f o r  day but i n  

terms o f  order o f  magnitude, 30 days t o  issue the revised RFP, 

three weeks t o  submit bids t o  the rev-ised RFP, three more weeks 

t o  develop a short l i s t ,  seven days t o  i n i t i a t e  negotiations. 

And some o f  these time frames are exactly those tha t  the IOUs 

used i n  the columns above. And once you get t o  the 

announcement o f  the RFP award and you f i l e d  your determination 

o f  need, tha t  those time frames are dictated by PSC r u l e  and 

are exactly dupl icat ive o f  what the IOUs used above. 
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So when you consider the impact o f  the do-over, 

you're looking a t  not 609 days but 755, assuming tha t  the IOU 

jgain i s  determined t o  be the most cost-ef fect ive.  

i s  selected, then you have t o  factor i n  a longer time frame f o r  

the preparation o f  the determination - -  p e t i t i o n  fo r  

ietermination o f  need, but f o r  purposes o f  comparing the bottom 

l i n e  time frames, I took the shorter o f  the two, assuming tha t  

the I O U  i s  determined t o  win the RFP award. I f  tha t  happens on 

the back end o f  things instead o f  being determined ear ly  i n  the 

process, i t  i s  the current r u l e  and not the PACE proposal tha t  

i s  longer, and i n  t h i s  exercise longer by 146 days even i f  you 

consider a hearing process o f  being involved i n  the PACE 

proposal. So t h a t ' s  one way to ,  I th ink,  reinforce our 

contention tha t  when you consider the a1 ternatives, the hearing 

track i s  not necessarily a detriment t o  the PACE proposal. 

If the I P P  

COMMISSIONER PALECKI: Could you focus on Line Items 

5 through 10, and a t  the same time respond t o  my question about 

discovery and whether t h i s  Commission can a t  t h i s  time through 

t h i s  rulemaking take any action t o  r e s t r i c t  discovery or t o  

make it so i t ' s  not overly burdensome? 

MR. McGLOTHLIN: Our expectation is  t h i s :  If an I P P  

sees a term i n  a proposed RFP and contends tha t  i t  i s  e i ther  

commercially infeasible or discriminatory or onerous, the I P P  

has l i t t l e  needed discovery t o  make tha t  case, tha t  the I P P  has 

tha t  information. So I don't th ink  we had thought i n  terms o f  
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precluding discovery en t i re ly ,  but I th ink we could design a 

process tha t  i s  both expedited and yet provides an adequate 

opportunity for discovery wi th in  t h a t  expedited t ime  frame. 

COMMISSIONER PALECKI: -Te l l  me why discovery would be 

necessary. 

s ta t ing tha t  the b i d  instrument i s  overly broad, d idn ' t  define 

c r i t e r i a  t o  the extent tha t  you can understand what t o  b id  on. 

Why would you need discovery i n  tha t  scenario? I mean, 

wouldn't you make your argument? The IOUs would make the i r  

argument. 

witnesses i n  that  scenario. 

I'm t r y ing  t o  th ink o f  a scenario where you are  

I 'm not even sure why we would need t o  hear 

MR. McGLOTHLIN: And you may have cases l i k e  that .  

I ' m  re luctant t o  say there w i l l  never be a need. 

you could have a s i tuat ion where the IOU sponsors testimony 

supporting i t s  proposed term or condition and the IPP may wish 

to depose the witness p r io r  t o  hearing. That's a form o f  

discovery that  perhaps could be useful i n  a given context. 

But, by and large, I agree wi th  your point that  there should be 

l i t t l e  need fo r  discovery i f  the issue i s  whether the IPP i s  

correct i n  i t s  contention tha t  a term should be kicked out o f  

an RFP. 

For instance, 

COMMISSIONER PALECKI : I 'm  j us t  concerned about a 

s i tuat ion where there could be a - -  one o f  the part icipants i n  

the b i d  process tha t ' s  not as reasonable as you o r  Mr. Green 

and tha t  came i n  wi th  150 interrogatories and, you know, went 
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ahead and subpoenaed ten people fo r  depositions, and the next 

th ing you know, we are ta l k ing  about, you know, a two- or  

three-month discovery process. How can we prevent tha t  from 

happening a t  t h i s  time so tha t  we don ' t  have t o  worry about 

that  i f  we go ahead w i th  t h i s  t rack where there would be an 

opportunity f o r  objections i n  a hearing? 

MR. McGLOTHLIN: I believe the Prehearing Of f icer  

vllould have the author i ty  and the power t o  devise or  t o  l i m i t  

discovery t o  tha t  which would be reasonable under the 

circumstances, and by 1 imit ing the number o f  interrogator ies 

the number o f  depositions, I th ink  you could enforce 

reasonableness on the process in tha t  way. 

r 

COMMISSIONER PALECKI: Can we put a t ime l i m i t ,  a 7 - ,  

14-day time l i m i t  f o r  discovery tha t  would apply t o  a l l  

part ies? 

MR. McGLOTHLIN: I believe the answer i s  yes, as 

as i t ' s  reasonable under the circumstances. Yes, s i r .  

COMMISSIONER PALECKI : What I ' m  t r y i n g  t o  f igure out 

i s  some way we could reasonable assure tha t  the number o f  days 

between Line Items 5 and 10 remain where they are. And you 

have them a t  45 days both for your - - the PACE proposal as well 

as the proposed ru le ,  which I th ink  i s  reasonable, but  I ' m  

concerned about scenarios where we might see tha t  45 days 

through discovery alone be extended t o  a 90-day period and 

t h a t ' s  unacceptable. I j u s t  th ink  we need t o  look a t  these 
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things up f ron t  so tha t  we can ensure tha t  we don' t  have 

unintended consequences from what we do w i th  t h i s  ru le .  

MR. McGLOTHLIN: PACE proposes an expedited time 

frame f o r  resolut ion o f  t h i s  and-would be w i l l i n g  t o  accept 

those conditions necessary t o  make tha t  happen. 

COMMISSIONER PALECKI: So you would be w i l l i n g  t o  

accept a very short discovery period, perhaps even seven days 

maximum f o r  discovery. 

MR. McGLOTHLIN: Yes, s i r .  

COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JABER: Commi ssioner Palecki , I can ' t leave 

t h i s  po in t  because I want t o  make sure I understand PACE'S 

posi t ion.  

shorter than 45 days, you don' t  have an objection t o  i t  as long 

as you have an opportunity t o  respond - - t o  present your 

compl a i n t  and respond t o  any a1 legations you need t o  respond 

t o .  

I f  we f i n d  a creative way t o  make the process even 

MR. McGLOTHLIN: That's correct, Chairman Jaber. 

This i s  our proposal, but our objective i s  a process tha t  

enables us t o  have the opportunity t o  i d e n t i f y  problems wi th  

the RFP a t  the outset o f  the hearing - -  a t  the outset o f  the 

RFP process rather than the t a i l  end. We th ink  tha t  serves not 
only the bidders but it serves u l t imate ly  the ratepayers. And 

i f  there are var iat ions on t h i s  theme t o  get tha t  job done, 

we're cer ta in ly  receptive t o  that .  
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CHAIRMAN JABER: Commissioner Palecki , you were done 
rJith your questions? Commissioner Baez had some, and 
:ommi ssi oner Deason , you do? 

COMMISSIONER BAEZ: This question is t o  Mr. Green and 
4r. Sasso. Mr. Sasso, first, I heard you say when we were 
speaki ng about the independent eval uator and what your 
Dbjections were to it. 
zorrect me if I'm wrong, but your main concern with an 
independent evaluator has t o  do with the I O U ' s  ability to make 
the decision or who's going to be held responsible or who's 
responsible for making the ultimate decision on adding 
capacity; is that - -  

I guess my impression was, and you can 

MR. SASSO: Yes, that is correct. It's a question of 
Nhose project is it and who's held accountable for it. 

COMMISSIONER BAEZ: Okay. So if that ability o r  that 
responsibility was preserved in the IOU,  i s  there anything else 
that's objectionable about the existence of an independent 
evaluator, whether you're bound to it or  not? 

MR. SASSO: Yes, sir. As we've discussed yesterday, 
the independent evaluator is not going to be in a position to 
make an appropriate judgment for the utility even if somehow 
h i s  making that judgment could be compatible with the utilities 
retaining responsibility and accountability which, frankly, we 

don't t o  get. We still don't understand how the evaluator 
could make that decision, and it's still our decision, and 
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de're s t i l l  accountable for it. But l e t ' s  assume f o r  the 

moment, we ' l l  put  tha t  t o  one side. 

COMMISSIONER BAEZ: You're using the word "decision, 'I 

and I th ink  tha t  word or  tha t  concept should only be - -  a t  

least  f o r  purposes o f  t h i s  discussion, i t  i s  the IOU's decision 

t o  make. That's a given fo r  these purposes. I ' m  t a l k ing  about 

the existence o f  an independent evaluation. Without making 

comment on whether your adherence t o  tha t  evaluation or the 

weight tha t  you place on tha t  evaluation or  even the extent t o  

which you would ever be bound t o  tha t  evaluation, j u s t  I ' m  

ta lk ing  pure and simple the existence o f  an independent 

evaluation. 

MR. SASSO: Your question f s :  Would we have a 

problem wi th  the existence o f  an independent evaluation as long 

as we're s t i l l  making the decision? 

COMMISSIONER BAEZ: Based on those assumptions, yes. 

MR. SASSO: Well, the concern we have i s  tha t  i s  the 

Commission's ro le .  Currently, we make the decision. The 

Commission s t a f f  functions as the independent evaluator. The 

Commi ss i  on func t i  ons as the i ndependent eval uator . The 

Commission makes the decision. Now, i f  we introduce ye t  

another indiv idual  or  e n t i t y  i n t o  the picture,  what status, 

what stature, what weight does tha t  have? Does i t  have any 

impact on the Commission's decision? Who picks t h i s  person? 

What are h i s  credentials? How i s  t h i s  person going t o  be 
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the information and the c r i t e r i a  and the judgment 

edge o f  our system t o  provide a meaningful 

evaluation f o r  use by us or by the Commission? There's so many 

unknowns tha t  we th ink  are fraught w i th  r i s k .  And f o r  t h i s  

reason, we th ink - -  i f  anybody i s  going t o  make a decision t o  

use an independent evaluator, i t  should be l e f t  up t o  the 

u t i l i t y  as a consultant t o  assist  the u t i l i t y  i n  conducting the 

RFP, get t ing feedback on the process. As i n  the case o f  h i r i n g  

many consultants f o r  many o f  projects. But t o  i n j e c t  t ha t  

person somehow formally i n t o  t h i s  Commission's work so tha t  i t  

has evidentiary value or  the l i k e  i s  t roubl ing t o  us. 

COMMISSIONER BAEZ: To your knowledge, do you th ink 

tha t  the Commission's - -  you've cast the Commission or a t  least  

the Commission s t a f f  on some level  as the independent evaluator 

or t h i  s Commi s s i  on as the independent eval uator 

MR. SASSO: Yes. 

COMMISSIONER BAEZ: Do you bel ieve tha t  our function 

or the way we carry out our function i s  perhaps equivalent t o  

what, say, your consultant would be? Not discounting the fac t  

t ha t  they ' re  working f o r  you, i n  essence, but - -  
MR. SASSO: I n  many ways i t ' s  very much the same, i f  

not ident ica l ,  especial ly i f  there's more communication a t  the 

f ron t  end w i th  s t a f f .  I t ' s  very much the same. Now, i n  the 

case o f  our Hines 2 project ,  we asked M r .  Taylor t o  help us 

design the RFP because it had been many years since the company 
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had done it. There were d i f f e ren t  indiv iduals involved, new 

employees, and so we wanted some assistance by somebody who was 

p ro f i c ien t  i n  the area. We wouldn't ask the s t a f f  or  the 

Commission t o  help us design an RFP. We believe tha t  would be 

inappropriate. So there would be t ha t  difference. 

But apart from that ,  what s t a f f  does and what the 

Commission does i s  very, very s imi lar  t o  what M r .  Taylor did. 

He got the information, looked a t  the information, looked a t  

the programming tha t  was done and assessed the competence o f  

the evaluation and the fairness o f  the evaluation which i s  

essent ia l ly  what the s t a f f  and the Commission does. 

COMMISSIONER BAEZ: Now, i s  there - -  and I may have 

asked you t h i s  yesterday, but I j u s t  want t o  be clear.  

the t o t a l i t y  of the function o f  an independent evaluator, and 

forget the independent, o f  an evaluator hired by the u t i l i t y ?  

I n  t h a t  respect, I remember tha t  you said the charge could be 

Is tha t  

d i f fe ren t .  

MR. SASSO: 
because i t  real l y  i s  

by pro ject .  I f  you 

going t o  depend upon 

I would hate t o  be d e f i n i t i v e  about t h i s  

going t o  vary u t i l i t y  by u t i l i t y ,  project  

ook a t  an evaluator as a consultant, i t ' s  

the needs o f  the u t i l i t y .  Now, i f  a 

u t i l i t y  wants t o  re ta in  an indiv idual  t o  do some shadow 

programming o r  whatever else, t h a t ' s  one way t o  do it. 
u t i l i t y  wants t o  re ta in  a consultant t o  look a t  the outcome and 

look a t  the documentation t h a t ' s  been developed and give an 

I f  a 
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jssessment, does t h i s  look l i k e  the way t o  go, d i d  we do the 

r ight things, d i d  we miss something, t h a t ' s  another way t o  do 

it. So there are d i f f e ren t  ways a u t i l i t y  might want t o  do 

this. 

Now, cost i s  a factor. Do you involve somebody from 

the inception? Is t ha t  cost -ef fect ive on a par t i cu la r  project 

given the resources o f  the u t i l i t y ?  Because consultants cost 

noney. So there's tha t  judgment t o  be made. There's the 

J t i l i t y ' s  own comfort level  w i th  i t s  own internal  resources. 

In our most recent project ,  we had a high comfort level  because 

Me had people who were experienced i n  RFPs, and we've been 

through the Hines 2 project, and so there was a greater comfort 

level i n  managing the process wel l .  And so there are  a l o t  o f  

3 i  f ferences tha t  are goi ng t o  occur from project  t o  project , 

u t i l i t y  t o  u t i l i t y .  

COMMISSIONER BAEZ: And j u s t  one question o f  

c l a r i f i c a t i o n  f o r  me. Exactly when you develop - -  when an IOU 

develops the RFP, what i s  your understanding o f  what goes on 

dhen they submit i t  t o  the Commission s ta f f?  Is i t  f o r  

informational purposes, or  i s  there - -  and I'm not ta lk ing  

about some formalized process certainly,  but i s  there a 

informal back check? I mean, i s  there some time w i th  which the 

s t a f f  can - -  actual ly now has an opportunity t o  say, we're 

seeing something tha t  gives us concern? 

MR. SASSO: Under the current rule,  there was a 
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requirement o f  f i l i n g  the RFP formally w i th  the Commission, so 

tha t  was formally done, and that  was generally done a t  the 

inception o f  the project .  S t a f f  has been i n v i t e d  t o  bidder 

conferences. So a s t a f f  representative can attend and has been 

welcomed t o  attend the bidders conference where there's a l o t  

o f  Q&A and c l a r i f i c a t i o n  o f  issues tha t  ar ise on the RFP. And 

there was an opportunity f o r  communication by s t a f f  t o  the 

u t i l i t y  o f  any concerns or whatever. 

Now, I don ' t  know tha t  s t a f f  f e l t  f ree t o  i n j e c t  

i t s e l f  i n  the process because o f  a concern, wel l ,  what happens 

a t  the back end when we come i n t o  a need hearing, i s  what we 

say going t o  be taken as a green l i g h t ,  but under the proposed 

ru le ,  we have worked i n  an opportunity f o r  some more informal 

give-and-takes. Sort o f  l i k e  the Louisiana model. Before the 

RFP i s  issued, there 's  going t o  be a discussion wi th  potent ia l  

part ic ipants i n  the process and s t a f f  where, I think,  everyone 

w i l l  feel f reer t o  provide input. 

COMMISSIONER BAEZ: I guess I'm t r y i n g  t o  narrow down 

a po int  i n  t ime  i n  which the company i n  i t s  mind a t  least  says, 

you know, we can proceed forward because we haven't heard 

any - - you know, t h a t  there hasn't been anything t o  discuss, or  

i s  t ha t  an ongoing process? Because, you know, I th ink  I 

rea l ize  i f  there are concerns, then they ' re  going t o  have t o  be 

addressed a t  some point  . 
MR. SASSO: It i s  an ongoing process. I must say 
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that  i n  practice, the companies have had - -  or a t  least  I can 

speak fo r  Flor ida Power Corporation, has had a great deal o f  

comfort i n  going forward wi th  the process because we had the 

model o f  the Gulf RFP tha t  was approved by the Commission. 

We've read the ru le .  We believe we were very conscientious i n  

applying it, and there wasn't any r e a l l y  serious question i n  

the company's mind t h a t  the RFP was defective or  problematic. 

A l o t  o f  the concerns tha t  have been discussed are 

theoretical . I n  actual practice, the c r i t e r i a  have been 

ident i f ied .  We don't believe there's been any misunderstanding 

about the signif icance o f  c r i t e r i a .  There have been bidders 

conferences where bidders have been welcomed t o  come and 

there 's  Q&A. And i f  somebody has any question about what's the 

signif icance o f  t h i s  o r  the signif icance o f  that ,  they have 

been free t o  ask it. They have been encouraged t o  ask it, and 

those questi ons have been answered. 

And those discussions take place a l l  through the 

process. I t ' s  not just  we issue an RFP and then they respond 

i n  a vacuum and then we say, gotcha, i f  you d i d n ' t  comply w i th  

some c r i t e r i a .  There are discussions i n  both o f  these 

projects. They're ongoing discussions between the bidders and 

the operational people where there are c la r i f i ca t i ons ,  or they 

give us m a t e r i a l  i n  response t o  the RFP, and they may not have 

given us enough information about t h i s  aspect or t ha t  aspect, 

or the u t i l i t y  has a concern wi th  something, and there's back 
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and forth.  There's always back and forth.  

So there's always been a high degree o f  comfort that  

the process was okay, tha t  the bidders understood what the 

ground rules were and what the company's in terest  was. There 

vJas always a l o t  o f  communication. There was never i n  e i ther  

o f  our projects an objection during the process by any bidder 

t o  the procedure, t o  the a v a i l a b i l i t y  o f  information, t o  the 

point tha t  they may be confused or uncertain about what was 

expected o f  them. There was never an objection. There was 

a1 ways d i  scussi on and open d i  a1 ogue. 

So some o f  the concerns we are hearing, i n  our 

opinion, are highly theoretical.  And the company has f e l t  

comfortable going ahead with these projects through the 

process, confident tha t  the r e a l  issue was going t o  be a t  the 

end o f  the day which i s  the best project, and that  has come 

down t o  pr ice.  I mean, a l l  o f  these other things haven't - -  
you know, we've discussed what can put you on the bubble, what 

can be outcome determinative. Haven't had t o  get t o  that  f iner  

order o f  analysis because the bidders haven't come close on 

price. And everybody knows tha t  t h a t ' s  important. And so the 

issue has always been fo r  us when we come i n t o  the need 

hearing, have we done a good job, can we demonstrated t o  the 

s t a f f  and the Commission how we reached t h i s  conclusion, has i t  

been transparent, w i l l  you understand the considerations that  

went i n t o  the decision, i f  any bidder was eliminated, why, and 
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can we explain tha t  and do we have the documentation. That's 

always been the consideration. There's never r e a l l y  been an 

issue, do we feel okay now t o  go ahead w i th  the RFP. That 's 

real  l y  not been an issue. 

(Technical d i f f i c u l t y  w i th  audio system.) 

(Br ie f  recess. ) 

CHAIRMAN JABER: Le t ' s  get back on the record. 

Mr. Twomey. 

MR. TWOMEY: Thank you, Madam Chairman. 

Commi ssioners and Madam Chai r , again , I appreci ate your 

accommodation. 

par t ies  f o r  the inconvenience. 

the F lor ida Action Coal i t ion Team, and I: want t o  thank the 

Commission again f o r  the opportunity t o  appear here and f o r  a l l  

the e f f o r t  the Commission and your s t a f f  has put toward the 

proposed r u l e  we have before us today. 

I apologize t o  the Commissioners and the other 

I 'm Mike Twomey representing 

I ' d  l i k e  t o  take j u s t  a minute and recount how we got 

t o  where we are, a t  least  how FACT sees how t o  we got t o  where 

we are. The r e a l i t y  i s  tha t  the statutes i n  general i n  the 

Power Plant Si t ing Act and the need determination, i n  

par t i cu la r ,  require t h i s  Commission t o  see tha t  only the most 

cos t -e f fec t i ve  generating a l te rna t ive  i s  approved and tha t  tha t  

u n i t  o r  a1 ternat ive i s  re f1  ected through the customers ' rates. 

That 's a s ta tutory  ob l igat ion you have. You're aware o f  that .  

I n  most cases, for a l l  u t i l i t y  plant and supplies and expenses 
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md so forth, the best way we've seen through experience t o  
see - -  o r  be comfortable t h a t  the cost is  only t h a t  i t ' s  
irudent and reasonable i s  t o  see t h a t  the plant  or the service 
Mas obtained through a fair competitive bid process. I t ' s  easy 
to do those things for staples and vehicles and fuel supplies 
and t h a t  kind of thing. I t ' s  a l i t t l e  b i t  more troublesome t o  
io t h a t  for power plants, and as a consequence, apparently i n  

1994, the Bid Rule was promulgated t o  take a step toward 
interjecting competition as a safeguard, i f  you wi l l ,  and 

woviding you a l l  w i t h  some assurance t h a t  the plants t h a t  you 

Mere asked t o  f i n d  a need for were, i n  fact, the 
nost cost-effective. 

I t h i n k  the add i t iona l  reality is ,  i s  t h a t  the - -  o r  

a t  least a strong perception i s  i n  many quarters, i s  t h a t  the 
1994 rule was flawed sufficiently t o  the poin t  t h a t  i t  just 
doesn't work or you can ' t  be confident t h a t  i t ' s  working a t  a l l  

times. I t h i n k  another reality t h a t  would suggest t h a t  i s  t h a t  
I t h i n k  i t ' s  correct t h a t  no successful bid has won an RFP 

under the current rule i n  the eight years i t  has been i n  

existence. So t h a t  suggests a problem. 
The perceived problem from many of the vendors, the 

I P P s ,  and the customer community as well, a t  least as 
represented by FACT, was t h a t  the information i n  the RFP was 
inexact, was not specific, was not objective as i t  could be, 

1 w h a t  was and therefore, bidders had t o  guess a t  their per 
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desired by the u t i l i t y  i n  the end run i n  terms o f  what would 

make a winning bid.  There was the objection t h a t  the u t i l i t i e s  

served as the judge o f  t h e i r  own beauty contest, and tha t  they 

being rat ional  businesses, economic in terests ,  corporate bodies 

that  wanted t o  benef i t  t h e i r  shareholders, they would, i f  given 

the opportunity, make decisions tha t  benefited t h e i r  s e l f  

in terest .  And l a s t l y ,  there was a c r i t i c i s m  t h a t  the IOUs 

always got t o  take - -  they got t o  deal themselves the extra 

card, t ha t  concept o f  undercutting the successful bidders by 

sharping t h e i r  pencil and coming i n  w i th  the notion tha t  was 

somehow necessarily i n  the best in te res t  o f  t h e i r  customers. 

Now, those were the major perceived problems. You 

a l l  have considered those objections i n  a number o f  proceedings 

the l a s t  year or  more. And the work product we have before us 

now bas ica l l y  I see i t  i s  yours. And i t ' s  the r e s u l t  o f  an 

agenda conference a t  which you a l l  made a number o f  decisions. 

You made speci f ic  decisions. You directed your s t a f f  t o  t r y  t o  

incorporate those decisions i n t o  a proposed r 

the r u l e  we have i n  f ron t  of us. And I th ink 

t o  say tha t  the r u l e  represents a compromise. 

Ale, and t h a t ' s  

i t  would be f a i r  

Commissioner Bradley's wisely always looking fo r  

compromise. The r u l e  before you now incorporates some o f  the 

things tha t  the I P P  customer community wanted t o  see 

incorporated i n  a changed r u l e  but not everything they wanted. 

The r u l e  contains some o f  the things tha t  the IOUs d i d n ' t  want 
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in, but they d i d n ' t  get everything str ipped out t ha t  they would 

l i k e  t o  see removed. So the product i s  yours. 

compromise. And while FACT i s  interested i n  seeing the r u l e  

fur ther  improved by the adoption - o f  the fur ther  revisions 

sought by PACE, a primary concern we have r i g h t  now i s  not t o  

lose what we have attained. FACT would l i k e  t o  see there t o  be 

no backsliding on what improvements have been made i n  the r u l e  

thus f a r .  

It represents 

Now, yesterday, the IOUs i n  t h e i r  presentation 

started out and they said, a t  least  I thought I heard them say, 

t ha t  the PACE people and the others o f  us wanted t o  make 

sweeping changes, t h a t  the IOUs only wanted t o  make incremental 

changes i n  the ru le .  Having said tha t ,  M r .  Sasso proceeded f o r  

the next two hours plus t o  suggest ten major i n f i r m i t i e s  w i th  

the ru le .  Well, I went back and counted. I don' t  th ink there 

was more than ten major revisions o f  any substance t o  the 

en t i re  ru le .  

Bottom l i n e  being tha t  what the IOU said was tha t  i f  

you adopted t h e i r  changes, e f fec t i ve l y  you would gut the ru le ,  

we would be a t  status quo, we would have the current r u l e  which 

i s  la rge ly  suggested not t o  work. And I would add tha t  another 

r e a l i t y  I th ink  t h a t  you face, and I don ' t  th ink  i t ' s  

controverted, i s  t ha t  the I P P  community has t o l d  you tha t  

unless they have confidence tha t  the process i s  f a i r  and they 

have a chance o f  winning, they can ' t  a f fo rd  t o  cont inual ly come 
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i n  here and spend a quarter o f  a million dollars, a ha l f  a 
million dollars, a mill ion dollars,  whatever i t  takes i n  order 
t o  properly prepare a b id  year after year after year. And I 

t h i n k  aside from the other problems i n  the industry and w i t h  

the economy, the history demonstrates over the last eight years 
t h a t  the number of potential bidders i n  each successive need 
determination has been reduced. And eventually i f  there's no 
hope for these people t o  make a winning  b i d ,  i t  will stop. 
They can't throw good money after bad. 

Now, there are times when i n  these proceedings where 
sometimes you d o n ' t  believe what  you're hearing. I t ' s  almost 
like the emperor's new clothes. 
substance of what  the IOU sa id  was their problems w i t h  the 
draf t  rule t o  be i n  part t h a t  they d i d n ' t  like specificity, 
t h a t  they d i d n ' t  like objectivity, t h a t  they feared the 
unintended consequences of unreasonabl e bidders or vendors 
interpreting reasonabl e 1 anguage. I t h i  nk I heard t h a t .  

I thought I heard the sum and 

They were critical o f  the fact t h a t  bidders - -  t h a t  
vendors out there would try and fu l ly  utilize the criterion i n  

the RFP t o  win. Well, dah. I mean, t h a t ' s  the idea; right? 
The idea is  t o  win the bid.  And i f  you've got a bad bid - -  
pardon me, whether you've got a well-written RFP or a poorly 
written one, you can only expect the vendors t o  try and operate 
w i t h i n  the confines of t h a t  document. 

Now, I would suggest t o  you i n  contravention o f  w h a t  
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the IOU said yesterday that  when you a re  going t o  give somebody 

3 tes t ,  and t h i s  i s  the nature o f  a t e s t ,  you want them t o  

succeed, presumably. Like Mr. Green said, i f  you want t o  buy 

311 addit ion t o  your house and you want a wet bar i n  the thing, 

t e l l  them. Don't make them guess what your l i f e s t y l e  i s .  

1 believe wi th  the advent o f  the combined-cycle 

combustion turbine uni ts  that  many o f  these uni ts,  they're j us t  

basical ly b i g  widgets. You know, t h i s  i s  not rocket science. 

They are a l l  fed wi th  natural gas, by and large. They are a l l  

basical ly made by the same manufacturers. They are b i g  

didgets, and these u t i l i t i e s ,  as M r .  Green suggested t o  you, 

know what they need up f ront .  They can specify i t  t o  the Nth 

degree, and i f  they know they need a plant i n  a certain 

geographic local because i t  resul ts  i n -  certain transmission 

ef f ic ienc ies and tha t  kind o f  thing, they know tha t  up f ront ,  

and they can include tha t  i n  a b id.  

And I would suggest t o  you tha t  while we s t i l l  

mai n ta i  n tha t  you need an independent t h i  rd- party eval uator , 

you need a th i rd -pa r t y  evaluator less when you have an RFP tha t  

i s  speci f ic ,  objective, thorough, complete, and tha t  contains 

evaluation c r i t e r i a  that  t o  the greatest extent possible can be 

object ively o r  mathematically reviewed, t o  the extent tha t  you 

have things tha t  can be reviewed, whether i t ' s  access from two 

pipelines, i t ' s  bet ter than having j us t  one. To the extent you 

can put those things i n t o  math, then the Commission i s  better 
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able t o  audit and see i f  a f a i r  r esu l t  was obtained. 

So we would th ink tha t  you need t o  keep, t o  the 

extent you've already included i t  i n  your proposed ru le ,  

spec i f i c i t y  as much as possible in the RFPs. And t o  the extent 

that  you can make i t  audible, make i t  weighted and tha t  kind o f  

thing. We think tha t  the provision fo r  having an independent 

th i rd -pa r t y  evaluator i s  desirable. Whether you do it or not 

i s  a d i f f e ren t  issue. We th ink i t ' s  desirable. 

One o f  the other things, though, i s  that  the - -  wi th 

the c r i t i c i s m  that  the u t i l i t i e s  always undercut the l a s t  bid. 

Okay? Now, we've discussed a t  some length i n  previous 

proceedings why we don' t  th ink tha t  necessarily resul ts  i n  the 

lowest bid.  FACT thinks that  having two bids or three bids and 

allowing the u t i l i t y  t o  bid, too, simultaneously and jus t  

taking the lowest number would probably take care o f  any 

problems wi th  an evaluation l i k e  that .  

Lastly, though, we have t o  see tha t  the bid, i f  i t ' s  

se l f -b id ,  that  i s  won by the u t i l i t y  tha t  t h a t ' s  the amount 

tha t  ' s i ncl uded i n  ra te  base, absent extreme c i  rcumstances ; 

otherwise, they can af ford t o  lowball, win i n  the process, and 

then come i n  l a te r  and seek a higher recovery. 

So FACT, once again, appreciates the e f f o r t  the 

Commission has put i n t o  t h i s  document which i s  essent ia l ly  the 

e f fo r t s  o f  your s t a f f .  We'd ask you t o  re ta in  the improvements 

we see i n  the ru le  thus f a r  and consider improving i t  further 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

282 

by adopting the revisions proposed by PACE. Thanks fo r  your 

t ime. 

CHAIRMAN JABER: Thank you, M r .  Twomey. 

Commissioners, do you have questions o f  M r .  Twomey before he 

leaves? Thank you. 

MR. TWOMEY: Thank you. 

CHAIRMAN JABER: Okay. Commissioner Baez, you were 

f in ish ing  up questions t o  M r .  Green. 

COMMISSIONER BAEZ: Thank you, Madam Chai rman. Goi ng 

back t o  the questions tha t  I had asked Mr. Sasso. Do you 

bel ieve i n  r e a l i t y  tha t  an independent evaluation and the 

accountabi 1 i t y  or  the binding nature o f  tha t  independent 

evaluation are inexorably l inked? I mean, i s  t h a t  a nonstart, 

or they have t o  be l inked? O r  i s  there any value t o  

independent evaluation outside o f  actual ly making the c a l l ?  

MR. SASSO: Well - -  

MR. GREEN: 

independent evaluation again. I l i k e n  back t o  t h i s  overriding 

business r e a l i t y  the IOUs have, and they have t h i s  regulatory 

compact? and they make a l l  t h e i r  earnings on a return on 

invested capi ta l .  And t h a t ' s  a good thing. Don't get me 

wrong. But i t ' s  there and i t ' s  an overr id ing - -  i t ' s  j us t  an 

inherent c o n f l i c t  tha t  makes i t  awful ly hard t o  have an 
unbi ased i nternal eval ua t i  on o f  external bids. 

I th ink there's great value i n  

So again, our premise was what i s  the best way, the 
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nost transparent way t h a t  you can have a process, a rule i n  

Aace t h a t  would show the consumers t h a t  indeed very 
transparently you're ge t t ing  the best deal. 
i s  hidden i n  a black box w i t h i n  an internal evaluation, t h a t  
Mill always be a question i n  my mind. I t h i n k  your question 

i s ,  i s  a third-party evaluator a nonstarter or  - - 

I f  the evaluation 

COMMISSIONER BAEZ: We1 1 , I guess the 1 inkage 
between - -  the IOUs seem t o  make a va l id  poin t  t h a t  - -  I mean, 
there i s  the issue o f  accountability. There is the issue o f  

dhose project i s  it, and when time comes for cost recovery, 
certainly I for one wouldn't be want  t o  be having t o  stare the 
prospect of having the u t i 1  i t y  say, well, you know, i t ' s  not 
our f a u l t ,  i t  was the independent evaluator. So I guess on 
some level, I t h i n k  the accountability issue needs t o  get 

settled or perhaps remain where i t  i s .  
And my t h i n k i n g  i s  perhaps there is  some other 

incarnation of an independent evaluation t h a t  can lend - -  t h a t  
can create the proper tension. I mean, you' re real 1 y only 

using - -  the suggestion o f  an independent evaluator i s  really 
only t o  create some tension t o ,  quote, keep everyone honest, i f  

you will. And so is there some alternative incarnation o f  an 
independent eval uator t h a t  doesn't bring w i t h  i t  the 
accountability issues t h a t  we've identified? 

MR. GREEN: 'Well, once again,  our goal here is  t o  
have a fair and unbiased evaluation o f  the bids. That's our 
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goal And we thought what's the best way t o  do that  that  would 

be as transparent as possible, and i n  our view, a th i rd -par ty  

evaluator i s  the best way t o  do tha t  transparent, and the re ' s  

absolutely no con f l i c t  o f  in terest  anywhere. And I ' m  not the 

lawyer, and I ' m  not the regulatory expert. And I think my 

attorney i s  going t o  - - 
COMMISSIONER BAEZ: We can l e t  M r .  McGlothljn - -  

MS. GREALY: - - say something about that .  But i f  

tha t  creates accountabi 1 i t y  i ssues , again our goal hasn t 

changed t o  have a f a i r  and impartial evaluation o f  the bids. 

A couple terms have been thrown around about 

independent evaluator, and I th ink yesterday someone mentioned 

i ndependent monitor 

monitor that  the s t a f f  actual ly hires, paid fo r  by the 

investor-owned u t i l i t i e s  w i t h  receipt o f ,  you know, application 

fees. And they issue reports t o  the Commission on, i s  t h i s  

running f a i r ,  i s  t h i s  not running f a i r .  A fal lback posi t ion t o  

consider, perhaps 

I mean, Arizona uses an i ndepehdent 

The investor-owned u t i 1  i t i e s  i n  Arizona have the same 

obligations, i f  you w i l l ,  that  the investor-owned u t i l i t i e s  

have here. And they have seen tha t  some independents i n  that  

case i n  a monitoring ro le  i s  needed and prudent. A l o t  o f  

discussion - -  and we had a witness yesterday that  was almost 

portrayed l i k e  an independent evaluator or something, and I 

want t o  make sure tha t  everybody understands that  the people 
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that  have been h i red by the u t i l i t i e s  i n  the past t o  e i ther  

help structure the RFP or t o  assist  i n  the evaluation a t  the 

t a i l  end i s  not an independent evaluator. I would c a l l  i t  an 

i ndependent ari thmetic checker, perhaps. But, I mean, they are 

charged t o  - -  you know, given the assumptions tha t  we're using, 

we the IOUs, and given the assumptions used i n  these bidders, 

you run the same net present value calculat ions, they run the 

same PROMODs or the same PROVIEWs (phonetic) o r  the same 

whatever programs they ' re  using, and see i f  you get the same 

resul ts.  And qui te  frankly, you w i l l  get the s imi lar  resul ts ,  

you know. The IOUs, they ' re  good a t  these models, and they 

don' t  make math errors. So the answer i s  going t o  be the same. 

But what i s  1 acking i n  tha t  h i red consultant = - and 

t h a t ' s  what i t  i s ,  a consultant - - i s  an independent assessment 

o f  whether o r  not the assumptions are prudent, prudent's not 

the r i g h t  word, are the assumptions reasonable tha t  the IOU i s  

using? Are the O&M rates apparently i n  l i n e  w i th  industry 

standards? Are the heat rates consistent wi th  what the vendors 

are going t o  guarantee f o r  the 30-year l i f e  o f  t h i s  project? 

Some independent assessment o f  t ha t  which we feel i s  looking i n  

the hired consultants. Again, those are the type of questions 

tha t  need t o  be asked and responded t o  wi th  the independent 

assessment, and t o  make sure tha t  the evaluation i s  done fa i r l y  

consistent w i th  the c r i t e r i a  tha t  has been established i n  the 

RFP up f ron t .  That 's the independence we seek. 
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The best way we saw t o  do tha t  was t o  have an 

independent evaluator tha t  j u s t  does tha t .  Now, i f  tha t  causes 

regulatory concerns o f  who owns the process then or whatever 

else, as long as the goal i s  achieved - - and I guess i f  you're 

asking me f o r  options, the independent monitor t ha t  Arizona 

u t i l i z e s  might be something t o  consider. And I th ink  my lawyer 

w i l l  now correct me i n  a1 1 my legal - - 
COMMISSIONER BAEZ: Yeah, M r .  McG 

something t o  say. 

MR. McGLOTHLIN: No, I ' m  not goin 

oth l  in had 

t o  a1 t e r  anything 

that  M r .  Green said, and nor do I want t o  detract from h i s  

statement tha t  there may be an a l ternat ive or a fa l lback t o  

consider, but I want t o  address the idea o f  an accountabi l i ty 

issue f o r  just  'a second. Bear i n  mind tha t  as we have 

envisioned i t  , when the t h i  rd -par ty  neutral eval uator performs 

i t s  task, i t  w i l l  be applying t o  the proposals c r i t e r i a  tha t  

the I O U  has developed. 

As we see it, the IOU would be the or ig in o f  the 

en t i re  RFP package, subject t o  the up- f ront  potent ia l  vet t ing,  

but i n  term o f  the obl igat ion t o  serve and carrying tha t  out, 

we th ink  the I O U  performs tha t  ob l igat ion by recognizing the 

need f o r  capacity, planning t o  meet tha t  capac-ity, iden t i f y ing  

the type o f  capacity and the quant i ty o f  capacity i n  the time 

frame, developing the '  contract terms, including the performance 

guarantees tha t  are appropriate f o r  the circumstances and 
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incorporating a l l  o f  those i n  the RFP package. 

And as we see it, the function o f  the independent 

evaluator i s  simply t o  eliminate the con f l i c t  o f  in terest  that  

the IOU has i n  those instances i n  which i t  a lso  presents a 

proposal. So by and large, any accountabi l i ty l i e s  i n  the  

c r i t e r i a  tha t  are included i n  the RFP. 

And then also, I wanted t o  make the point  tha t  as we 

have envisioned it, a l l  part ic ipants i n  the RFP process, 

including the IOU, would have the r i g h t  t o  challenge the 

selection o f  the independent evaluator on the basis tha t  i t  has 

incorrect ly  applied the c r i t e r i a  developed by the IOU. So not 

t o  diminish the p o s s i b i l i t y  o f  an alternative, but I take issue 

wi th  the idea that  there i s  some inherent accountabil ity issue 

involved i n  the use o f  a th i rd -par ty  evaluator. 

COMMISSIONER BAEZ: Well, l e t  me ask you th i s .  There 

was some discussion ea r l i e r  when we were ta l k ing  about 

weighting and the t i e r i ng ,  or  what have you, o f  c r i t e r i a .  I 

thought I heard some consensus tha t  you can' t  eliminate 

sub jec t iv i t y  on some l e v e l .  

them, and we can weight them, and we can iden t i f y  t h e i r  

importance and establish a hierarchy as much as we want, but 

you cannot eliminate sub jec t iv i t y  and that  somehow tha t ' s  t o  be 

expected, and i t ' s  understood and i t ' s  accepted. Am I 

overstating i t  o r  - - 

I mean, you can - - we can score 

MR. McGLOTHLIN: I th ink I ' d  agree t h a t  you can never 
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e l  iminate 100 percent subject iv i ty ,  but I bel i e v e  you can by 

devising the c r i t e r i a  and the methodology t o  be applied i n  

evaluating, you can reduce the amount o f  sub jec t iv i t y  such tha t  

you have reasonable bounds wi th in  which the - -  e i ther  the I O U  

on the independent evaluator i s  going t o  operate. 

COMMISSIONER BAEZ: But then sub jec t iv i t y  i s  

acceptable a t  a - - on a minimal l e v e l  or some nominal l e v e l  , 

but you do agree t h a t  subject iv i ty ,  i n  fact ,  i s  probably 

necessary a t  some time. 

MR. McGLOTHLIN: I think I would agree that  we cannot 

eliminate i t  ent i re ly .  That's my own view. Perhaps, Mike, you 

want t o  say anything. 

COMMI'SSIONER BAEZ: We1 1, and I guess what I ' m  t r y ing  

t o  n a i l  down i s  whether you th ink tha t  sub jec t iv i t y  plays a 

r o l e  i n  the process only it shouldn't be so much, or rather, 

that  subject iv i ty  i s  a necessary e v i l ,  and you've j u s t  got t o  

l i v e  wi th  it. Is tha t  your a t t i tude  or i s  i t  the former? 

MR. GREEN: I f  I could take a shot a t  it, 

Commi ssi  oner . 
COMMISSIONER BAEZ: Sure. 

MR. GREEN: Generally, we would th ink  you should t r y  

t o  make the evaluations as objective as possible. 

should be a goal. We recognize tha t  sub jec t iv i t y  i s  going t o  

take a place i n  some o f  these evaluations, and I can ' t  help but 
give examples o f  what I ' m  t a l  k ing about. In a recent RFP, they 

I th ink tha t  
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lad pe rm i t tab i l i t y  as a consideration. And the IOU made a 

Subjective evaluation and ranked bidders 1 through 6, I think, 

3n how permittable t h e i r  proposal was. And t h a t ' s  a subjective 

tvaluation. And I w i l l  grant t ha t  t ha t  sub jec t i v i t y  comes i n t o  

Aay there. But i f  you are going t o  use subjective analysis a t  

least i d e n t i f y  the c r i t e r i a  you're going t o  consider i n  tha t  

subject iv i ty .  And don ' t  j u s t  say we're going t o  evaluate 

permittabi l  i t y  but not say what you' r e  going t o  consider i n  

that. 

take a place i n  it. But i f  you are going t o  be subjective, a t  

least  i d e n t i f y  the parameters you're going t o  consider, the 

el ements you I re going t o  consi der . 

If  sub jec t i v i t y  takes a place i n  it, then i t  needs t o  

COMMISSIONER BAEZ: And do you see - - and you don' t  

see any confl  i c t  between a neutral independent t h i  r d -  party 

evaluator and whatever need there may be f o r  subject iv i ty? You 

th ink a neutral t h i r d - p a r t y  independent evaluator can exercise 

sub jec t i v i t y  i n  a way t h a t ' s  productive? 

MR. GREEN: Yes, s i r .  I f  the investor-owned u t i l i t y  

has done t h e i r  job and done a good job o f  i den t i f y i ng  a l l  the 

c r i t e r i a  tha t  needs t o  be considered, the broad categories, and 

has given general weights i n  how important t ha t  i s  and has 

given as much objective guidance as i t  can give where 

o b j e c t i v i t y  i s  going t o  take the place, l i k e  i f  they feel tha t  

locat ing a plant r i g h t  here i s  most important, t h a t ' s  worth an 

awful l o t  and worth a l o t  o f  points, then say tha t  i f  they know 
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that. 

guidance t o  the independent evaluator. Say, we th ink 

pe rm i t tab i l i t y  i s  important. We th ink  you need t o  make sure 

that - -  and, for example, ra te people higher i f  they have 

already f i l e d  f o r  t h e i r  a i r  permits. Rate them higher yet if 

they have received t h e i r  a i r  permits. Rate them higher i f  they 

have received consumptive use permits for water. Rate them 

lower, i f  they haven't. But, I mean, sub jec t iv i t y  may come 

i n t o  play there, but give them the guidance, give the 

independent eval uator the guidance they need t o  understand 

what's important t o  the investor-owned u t i l i t y  and the 

consumers. 

I f  they don ' t  and sub jec t iv i t y  comes i n t o  play, give 

COMMISSIONER BAEZ: Thank you. That's a l l  I ' v e  got. 

CHAIRMAN JABER: .Commi ss i  oner Deason. 

COMMISSIONER DEASON: I have j u s t  a few questions 

about the PACE overlay o f  time l ines.  And I guess, f i r s t  o f f ,  

I have a procedural question, Madam Chairman. Are these 

exhibi ts? Are they par t  o f  the record? 

CHAIRMAN JABER: No one has asked fo r  them t o  become 

exhibi ts,  par t  o f  the record. No one has asked fo r  them t o  - -  

COMMISSIONER DEASON: Okay. I'm j u s t  curious. 

CHAIRMAN JABER: - -  but we're not prohibi ted from 

making them; r i g h t ?  

MR. HARRIS: You can accept anything you choose to .  

COMMISSIONER DEASON: T h a t ' s  j u s t  up t o  them. Okay. 
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I ' m  f ree t o  ask questions about it, though. That 's no problem. 

Mr. McGlothlin, the times tha t  you have included for 
the complaints or objections, whatever we want t o  c a l l  them, I 

entr ies by values tha t  appeared t o  me t o  be qui te  unreasonable 

and adjusted those. 

exh ib i t ,  so t h a t ' s  what I would say about that .  I have not 

r e a l l y  studied each ent ry  t o  the same extent tha t  I dealt  with 

those two. But I th ink  bal lpark reasonable, yes. 

I chose not t o  t ry  t o  redo the en t i re  

COMMISSIONER DEASON: But these are j u s t  - -  they ' re  

i l l u s t r a t i v e .  We're not t r y i n g  t o  wr i t e  i n t o  the ru le  tha t  

,we're going t o  allow so much time f o r  t h i s  o r  for that ,  

obvi ousl y . 
MR. McGLOTHLIN: That ' s correct. 

COMMISSIONER DEASON: Nobody i s  proposing tha t  we do 
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guess i t ' s  p r imar i l y  Lines 6 through 14, I suppose, o r  13, 

these amounts, these time l ines,  they were - -  these amounts 

were ac tua l l y  par t  o f  the or ig ina l  exh ib i t ,  and you jus t  

adopted those as reasonable for purposes o f  your comparison? 

MR. McGLOTHLIN: I would say i t ' s  s l i g h t l y  

d i f fe ren t ly ,  Commissioner. This i s  done l a t e  a t  n ight  and i n  

short  time frame, and I iden t i f i ed  two tha t  jumped out a t  me 

unreasonable. 

COMMISSIONER DEASON: I ' m  sorry, could you repeat 

tha t  again? Which ones? 
MR. McGLOTHLIN: Yes. I said I i den t i f i ed  two 

a 
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;hat. This i s  j u s t  t o  t r y  t o  get a feel  f o r  how much time 

:onceivably could be added, and your po in t  being tha t  i f  there 

save time on the back end. 

11 ust rate what could happen 

a new RFP t o  be issued a f te r  

we objections up f ron t ,  i t  could 

\nd you've put i n  time frames t o .  

i f  there i s  ac tua l l y  the need f o r  

the f i r s t  RFP. 

MR. McGLOTHLIN: Yes. And 1 th ink  tha t  the 

ssumpti ons here are b a l l  park reasonabl e, yes. 

COMMISSIONER DEASON: Okay. Would you agree then 

that i f  the language i n  the proposed r u l e  which allows f o r  

there t o  be objections, complaints, whatever, tha t  the handling 

i f  the time l ines ,  the process, the procedure, tha t  t h a t ' s  

something tha t  could come before the Prehearing Of f icer? 

MR. McGLOTHLIN: Yes, s i r .  

COMMISSIONER DEASON: And t ha t  would be expedited t o  

the extent he or she f e l t  was appropriate a f te r  consulting w i th  

the part ies,  i f  necessary. 

MR. McGLOTHLIN: Yes. Neither our rule nor the 

pub1 i shed amendments attempt t o  prescribe exact time frames so 

that would be something f o r  the Prehearing Of f i cer  t o  control.  

COMMISSIONER DEASON: Let  me ask tha t  same question 

t o  M r .  Sasso, or  t ha t  same series o f  questions. 

anything i n  there tha t  you disagree w i th  wi th  what 

Mr . McGl o t  h l  i n i ndi cated? 

MR. SASSO: Well, there were a l o t  o f  questions asked 

I s  there 
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and answered. I s  the question whether - -  
COMMISSIONER DEASON: Let me back up then because I 

don't want t o  catch you o f f  guard. Because the or ig ina l  

exh ib i t  was yours and the times indicated i n  there, they are 

j u s t  f o r  i 11 us t ra t i ve  purposes; correct? 

MR. SASSO: Yes, they were f o r  i l l u s t r a t i v e  purposes. 

They were intended t o  be conservative on our par t .  We d idn ' t  

include, f o r  example, special t ime f o r  discovery, any time 

d i f fe ren t  from what's provided f o r  the provision o f  testimony. 

For example, i n  a normal case, you would have a period o f  

discovery set aside. We d i d n ' t  provide f o r  that .  We d idn ' t  

provide time fo r  reconsideration or review. This i s  a fas t  

track. We thought i t  was a fas t  track, h igh ly  conservative 

assumption o f  what a hearing would look l i k e  i n  the best case. 

CHAIRMAN JABER: Reconsideration i s  on here, though, 

j u s t  t o  correct you. 

MR. SASSO: I ' m  sorry. Yeah, t h a t ' s  one item tha t  

was included, but not any type o f  request f o r  in ter locutory  

rev i  ew . 
COMMISSIONER DEASON: Okay. Now, Mr. Sasso, I 

understand tha t  i t ' s  your posi t ion,  the IOUs' pos i t ion tha t  

there should not be the provision which would allow f o r  the 

f i l i n g  o f  complaints or objections t o  the RFP. 

MR. SASSO: That's correct. 

COMMISSIONER DEASON: But i f  tha t  i s  t o  stay i n  the 
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ru le ,  would you agree tha t  the process for handling such a 

complaint or  objection, tha t  the time l i nes  i n  the procedure i s  

something tha t  could come before the Prehearing Of f icer? 

MR. SASSO: Well, thatassumes a l o t .  I f  the 

Commission says so, then t h a t ' s  what would happen. Now, 

whether tha t  should happen i s  the subject f o r  discussion. I 

suppose i f  the Commission wanted t o  go ahead w i th  t h i s  and have 

some type o f  procedure, the Commission might chose t o  provide 

t o  govern i t  l i k e  any other case where you'd have a Prehearing 

Of f icer .  There might be time for discovery and so on. Now, I 

can comment fur ther  on that ,  but i f  the question i s ,  might it 

occur tha t  way, i t ' s  sor t  of tautological  because i t ' s  up t o  

what you say i t  w i l l  be. Whether i t  should occur tha t  way i s  a 

d i f f e ren t  question. 

COMMISSIONER DEASON: Let me d i rec t  your a t tent ion t o  

Line Item 2 and Line Item 4. This i s  the pre-RFP meeting and 

the post-RFP meeting. Do you bel ieve tha t  there i s  the 

possi b i  1 i t y  or  maybe even the 1 i kel i hood tha t  potent ia l  

complaints or objections could be i den t i f i ed  and perhaps 

mit igated or  eliminated during the process o f  a pre-RFP meeting 

and a post-RFP meeting? 

MR. SASSO: Yes, s i r .  And i n  fac t ,  again, we would 

submit t h a t  tha t  i s  what occurs today i n  any meaningful sense. 

Because i f  a bidder has a concern about some lack o f  c l a r i t y  

about the RFP, they ask the question and they get an answer. 
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And tha t ' s  the way these things are worked out. That's why we 

have not drawn any objections t o  the process. 

COMMISSIONER DEASON: Okay. Now, l e t  me - - t h i s  

question and answer, i s  there any give-and-take i n  the sense 

that  a t  the pre-RFP meeting i f  you indicate tha t  you're 

wanting, I don't know, tha t  you're wanting some type o f  bond up 

f ront ,  an amount o f  a bond by the bidder and the bidders 

indicate tha t ' s  unreasonable, i s  that  a give-and-take, o r  you 

j us t  say, no, t h i s  i s  what's required, and I ' v e  answered your 

question, l e t ' s  move on t o  the next question? 

MR. SASSO: Speaking about our projects, Florida 

Power Corporation's projects i n  par t icu lar ,  there has been a 

substantial amount o f  give-and-take and actual negotiation i n  

the process. 

project  put out contract terms and conditions, i t  inv i ted  

redl ine response which was the beginning o f  negotiation. So 

bidders were inv i ted  t o  begin t o  provide feedback r i g h t  from 

the inception o f  what they could l i v e  wi th and what they d idn ' t  

want t o  l i v e  with. 

For example, while the company i n  the l a s t  

The bidders conference was one opportunity f o r  

bidders t o  show up and ask whatever they wanted t o  ask. And i n  

fact ,  one bidder showed up with counsel and served 30 

interrogatories on us and got responses which were posted on 
the Web and c la r i f i ca t ions ,  but i t  wasn't the only opportunity 

because a contact person was ident i f ied ,  a Web s i t e  was 
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s tab l ished,  and bidders were inv i ted  cont inual ly t o  send 

questions t o  the contact person, and any matters o f  genera 

app l icab i l i t y  were answered and posted on the Web s i t e  f o r  

bidders. 

n 

a1 1 

So, yes, there was give-and-take, and there was no 

occasion where somebody said, t h i s  term i n  your RFP i s  

unreasonable, and we can ' t  proceed because o f  i t  with our bid. 

I f  there were concerns about the project ,  they were expressed 

i n  terms o f  questions. What can we do here? What do you need 

there? There were opportunities fo r  bidders. In some cases, 

they were indulged w i th  additional t ime t o  provide information. 

So there was a l o t  o f  back-and-forth. And the RFP was the 

s ta r t ing  point, an important s ta r t ing  point .  

about that  th ick.  There was a l o t  o f  de ta i l  i n  there, and you 

j u s t  can ' t  put everything i n  an RFP. It can ' t  be a phone book. 

But i t  was an important s ta r t ing  point  f o r  discussion between 

the part ies.  

It was a packet 

And i f  a bidder said, wel l ,  you know, t o  pick an 

example, permi t t a b i  1 i ty, what do you mean by permi t t a b i  1 i ty? 

There could have been a discussion about that .  

bidder was eliminated on that  ground except one who had no 

evidence o f  s i t e  control ,  provided no information about 

permi t tab i l i t y ,  and so tha t  was j us t  a nonstarter. So, yes, 

there is  back-and-forth. And i t  doesn't take the form, though, 

o f  saying, modify your RFP. It takes the form o f  saying, you 

I n  fact ,  no 
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lave t h i s  provision. How can we respond t o  it? Is it 

important t o  you? Can we work around it? And i f  i t ' s  a 

question o f  general app l i cab i l i t y  t o  a l l  bidders, i t  was 

answered, and then the answer was posted f o r  a l l  bidders t o  

see. So i n  a sense i t  was a f l u i d  process. 

COMMISSIONER DEASON: Let me ask the question t o  

? i ther  Mr. Green or Mr. McGlothlin. You jus t  heard Mr. Sasso 

:xplain the process, and he indicated there was some 

Jive-and-take as well as explanation answers t o  questions. Why 

then do you need the a b i l i t y  t o  f i l e  a complaint o r  an 

Db j ec t  i on? 

MR. McGLOTHLIN: I f  those ear ly  opportunities t o  seek 

d a r i f i c a t i o n  and have the give-and-take intercept problems and 

r e c t i f y  what otherwise would be a problematic RFP, we l l  and 

good. I n  that  event, t h i s  point o f  entry w i l l  not come i n t o  

play. There would be no complaint, and the point o f  entry 

Dpportunity w i l l  have no impact a t  a l l  on t h i s  schedule. 

What i f  these ear ly  opportunities are unsuccessful 

and there remains a term or condition i n  an RFP tha t  i s  a 

genuine bone o f  contention that  e i ther  has the e f fec t  o f  

discouraging bidders from par t ic ipat ing or causes them t o  hedge 

i n  t h e i r  bids u n t i l  they can get i t  unraveled, which absent 

th i s  opportunity would happen a t  the back end o f  things? We 

think t h i s  opportunity needs t o  be there i n  cases needed fo r  

si tuations l i k e  that .  
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COMMISSIONER DEASON: Do you th ink the a b i l i t y  t o  

enhance your abi 1 i ty  t o  

the pre- and post-RFP 

f i l e  an objection or complaint w i l l  

engage i n  meani ngful discussions a t  

meet i ngs? 

MR. McGLOTHLIN: Personal 

that  would have tha t  e f fec t .  

y, I think that  has a - -  

MR. GREEN: I f  I could add, Commissioner. I th ink 

the - -  as M r .  McGlothlin said, the pre-RFP meetings give an 

opportunity t o  raise concerns. 

going t o  be an absolute f a i r  and unbiased resolut ion o f  any 

concerns tha t  are raised. And I agree with what M r .  Sasso 

says. On the recent FPC case, there was fa i r l y  good 

give-and-take. And I would suggest tha t  the RFP tha t  h is  

c l  i e n t  submitted probably had much 1 ess onerous conditions than 

a previous RFP that  came out. And I think what Mr. Sasso i s  

re fer r ing t o  i s  h i s  c l i e n t ' s  RFP pre-b id  meeting. 

I t  doesn't suggest tha t  there's 

Other pre - b i  d meet i ngs when onerous condi ti ons had 

been iden t i f i ed  such as 390 days o f  keeping the b id  open and 

the resolut ion i s ,  wel l ,  t h a t ' s  what i t  says, and t h a t ' s  what 

i t  shall  be, t h a t ' s  what we're looking f o r  some resolut ion f o r .  

COMMISSIONER DEASON: Let me s h i f t  focus f o r  j u s t  a 

I want t o  ask a few questions on t h i s  concept o f  moment. 

bidding cost versus bidding pr ice.  And, Mr. Sasso. I 

understand that  i t ' s  your pos i t ion tha t  when the IOU under the 

regulatory compact when they submit a b id,  they're bidding 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

299 

cost. I s  tha t  - -  am I capsulizing tha t  too  much? 

MR. SASSO: Well, I may have created t h i s  problem by 

using the term "bidding costs." But I'm not comfortable wi th 

that  characterization because we're not r e a l l y  bidding. The 

way i t  works i s  there's a ten-year s i t e  plan process. We're 

required t o  plan. We're required t o  look ahead, look a t  

options, plan fo r  the next planned alternative, develop a 

p r o f i l e  o f  that .  We're required t o  publish that  t o  the bidding 

community. And we have cost estimates. And we evaluate those 

cost estimates. What we anticipate i t  w i l l  cost us t o  provide 

that  power t o  ourselves versus what we w i l l  have t o  pay f o r  

contracts, and we get bids on those contracts. So those are 

the t rue  bids. The estimates are not technical ly a bid. 

have a l o t  o f  problems with t h i s  idea o f  someone saying - - 
I 

COMMISSIONER DEASON: We1 1 , when you've put i n  your 

f i na l  b i d  a f t e r  you sharpen your pencil and you say tha t  we've 

evaluated everything, and we th ink our proposal i s  the most 

cost-ef fect ive,  and t h i s  i s  what we're bidding, you're bidding 

cost o r  bidding price? 

MR. SASSO: We're not bidding. Again, the u t i l i t y  i s  

making a decision about how t o  provide needed capacity on i t s  

system. And we can do i t  ourselves a t  a certain cost, o r  we 

can get bids from others. Those are the bids. ~ We're not 

bidding. We're not i n  a beauty contest. 

COMMISSIONER DEASON: Okay. And I accept tha t  
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c la r i f i ca t i on .  I t ' s  not a bid; i t ' s  a decision. But when i t  

comes time t o  f i l e  your need determination and t h i s  Commission 

has the issue i n  f ront  o f  i t  t o  determine the most 

cost -ef fect ive alternative, we have t o  evaluate your decision 

t o  s e l f - b u i l d  versus the bids tha t  were received and were 

rejected as being not the most cost-beneficial optton. 

MR. SASSO: Right. 

COMMISSIONER DEASON: And I guess the question that  I 

have i s ,  how do we get t h i s  proverbial apples-to-apples 

comparison i f  we're comparing a decision t o  do something a t  

your cost versus bids which are submitted a t  a price? 

MR. SASSO: Well, i t ' s  not ever going t o  be 

completely apples t o  appl es because we ' re deal i ng w i  t R  bui 4 d i  ng 

a plant i n  regulat ion and being a plant through contract. I t ' s  

never going t o  be complete apples and apples. As I th ink maybe 

M r .  Green said yesterday, or maybe i t  was Mr. McGlothlin, there 

i s  a way t o  compare them through impact on revenue 

requirements, so that  i s  the measure o f  the impact o f  both o f  

these projects. But there are at t r ibutes o f  each tha t  neither 

shares. 

I n  regulation, there are certain advantages t o  the 

customer. PACE would argue there are d i f fe ren t  a t t r ibutes o f  a 

contract. But i n  regulation, you are dealing wi th  en t i t i es  

tha t  you know and who are accountable t o  you. You have the 

costs. They're transparent t o  you. There a re  differences i n  
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low the customers are charged. 
As staff pointed out  i n  i t s  recommendation i n  the FPL 

:ase, there may be regulatory delay i n  passing on the costs o f  

9 self-build u n i t  t o  the customers which is  arguably an 
3dvantage t o  the customers as opposed t o  a pass-through f o r  a 
:ontract. There are off-system sales t h a t  uti l i t ies can make 
to optimize the value o f  their p l a n t  f o r  the customers which 
returns benefits t o  the customers under regulation, not 
available under a contract arrangement. There may be 
advantages t o  the operation o f  the system through a self-build 
d a n t .  So i t ' s  never completely apples t o  apples. T h a t ' s  

dhy there has t o  be room for - -  

COMMISSIONER DEASON: Let me interrupt you f o r  just a 
second. When you get i n t o  the subjective part o f  the 
zvaluat ion,  then aren't there other things,  for example, maybe 
i f you sel f - bud l d ,  there's the question o f  pl a n t  obsolescence 
versus a contract, t h a t  maybe there are things t h a t  work i n  the 
other direction. There are risks associated w i t h  self-build, 
and there's risk avoidance associated w i t h  self-build. There 
are risks associated w i th  signing a contract, and there's risk 
avoidance associated with signing a contract. Would you agree 
uJith t h a t ?  

MR. SASSO: There are risks both ways. I t  would be 
our position t h a t  there are fewer r isks f o r  the customer w i t h  

sel f - bui 1 d .  
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COMMISSIONER DEASON: When do we make t h a t  
evaluation? And this goes beyond the scope o f  just a - - I 

dould assume this goes beyond the scope o f  just a straight 
comparison o f  net present value of revenue requirements of one 
option versus another. 

MR. SASSO: That's correct. There are a variety of 
factors t h a t  the Commission could take in to  account. Various 
Commissioners i n  the pas t  have expressed their view t h a t ,  a l l  

things being equal, they would prefer self-build for many o f  

the reasons I mentioned. Now, how you evaluate i t  i n  an actual 
need case, perhaps i f  i t ' s  a close case on the dollars, you 

then start looking a t  some o f  these other issues, and you start  
weighang some of these other factors. There are a whole 
variety o f  criteria t h a t  could come in to  play on a project. 

L e t ' s  suppose you're absolutely equal on impact on 
revenue requirements, then we start ticking down t o  some o f  the 

other issues o f  diversity, o f  some o f  the other criteria t h a t  
Mr. Green was mentioning. Permittability can have an impact on 
the delay or the timing of the project; maybe we look a t  the 
contract terms, t h a t  we can get w i t h  a contract partner t o  see 
wha t  risks the customer has t o  shoulder under those contract 
terms i f  there's a delay i n  the project; maybe we look a t  the 
v iab i l i t y  o f  the contract partner. What i s  their financial 
v i a b i l  i t y?  Are they 'going t o  be around? Are they going t o  be 

able t o  pu t  the project i n t o  service on time? There are a l o t  
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o f  other things tha t  come i n t o  play, including some o f  the ones 

that you' ve mentioned, Commissioner Deason. 

Perhaps the Commission would 1 i ke testimony on some 
o f  these r isks.  

FPL case because PACE'S witness was arguing that  some o f  those 

should a t  least  p a r t i a l l y  o f f s e t  imputed debt. Because i f  you 

are looking a t  the inherent r i sks  o f  these contract, a b i g  f a t  

one i s  the impact on cost o f  capi ta l ,  and so i f  you want t o  

layering i n  the inherent r i sk ,  you have t o  put imputed debt on 

the table, too,  for contracts. So there are a whole var ie ty  o f  

issues. 

I know i t  was provided, for example, i n  the 

The occasion t o  consider them i s  i n  a need case i n  

the appropriate case. 

there's such a wide d i  screpancy on the economics, we didn ' t 

have t o  get t o  the issue o f  imputed debt. Neither d id  the 

Commission, d idn ' t  have t o  confront tha t  decision. Didn ' t  have 
t o  confront some o f  these other factors. None o f  the bidders 

was eliminated on a l l  these c r i t e r i a  tha t  Mr. Green mentioned. 

So they d idn ' t  come i n t o  play as decision points except f o r  one 

bidder who d idn ' t  provide any information on them. 

I f ,  as i n  the case o f  our l a s t  project, 

COMMISSIONER DEASON: Let me throw out a hypothetical 

which may have a basis i n  r e a l i t y ,  i t  may not, may never w i l l ,  

but i t ' s  j us t  an i l l u s t r a t i o n ,  maybe something t o  t a l k  about. 

Let 's  assume tha t  there i s  a se l f -bu i l d  option and 

tha t  there i s  a b i d  from an IPP,  and that i n  that  bidding 
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process, there was some - -  there was a r i s k  tha t  there would be 

some new environmental requirement. And the I P P  was not 

d l i n g  t o  take that  r i s k  that  they would - -  so they included 

i n  t h e i r  b i d  an amount t o  cover t h e i r  exposure t o  tha t  r i s k  

that they would have t o  add on some new environmental 

requirement . 
The IOU i s  also aware tha t  there i s  a potent ia l  

environmental requirement, but they d i d n ' t  include tha t  i n  

the i r  b i d  because they were confident that  i f  t h i s  new 

environmental r u l e  passed, or requirement, you could pass i t  

through the environmental cost recovery clause. And that  was 

the dif ference between the IOU s e l f - b u i l d  being the most 

cost-ef fect ive ,and the I P P  b id  being second best, because that  

d i f f e ren t i a l  r i g h t  there. How do we account f o r  things l i k e  

that  when we s t a r t  making these comparisons? And i s  that  

something tha t  we should be concerned about? 

MR. SASSO: Well ,  the Commission can ask about that .  

I t ' s  not a perfect process fo r  anybody involved. We a l l  l i v e  

and learn. The Commission l i v e s  and learns as we go through 

these need cases and so on. As addit ional ideas or concerns or 

factors arise, we th ink t o  deal wi th  them i n  the next case 

ei ther as the u t i l i t y  o r  as a bidder o r  as a Commission. 

I n  the s i tuat ion you mentioned, i t ' s  not qui te as 

straightforward as you described, because l e t ' s  take tha t  

hypothetical where a bidder, f o r  example, anticipates some 
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devel opment 

COMMISSIONER DEASON: They would wr i t e  tha t  i n  the 

contract? 

MR. SASSO: The environmental up f ron t  and maybe they 

don't  even t e l l  us. They j u s t  give us a contract pr ice,  but 
they have put i n  a cushion for themselves on it, okay? Which 

has an immediate p r ice  impact t o  us. So we're paying f o r  t h e i r  

assessment o f  the r i s k  r i g h t  o f f  the bat, and we can ' t  manage 

that  r isk.  

I f  tha t  were transparent t o  us, and i t  i s n ' t  because 

they won't give us tha t  information, but i f  i t  were transparent 

t o  us tha t  t h a t ' s  how they monetized and quant i f ied tha t  r i sk ,  

our people might well say, we s t i l l  want the s e l f - b u i l d  over 

t h i s ,  knowing tha t  t h a t ' s  the factor t ha t  accounts f o r  the 

discrepancy because we can manage t h a t  r i s k .  

We have greater confidence i n  our a b i l i t y  t o  manage 

tha t  permit t ing r i s k  and i t ' s  bet ter  - -  and we're bet ter  

protect ing the customer i f  we don ' t  pay for t ha t  insurance 

po l i cy  tha t  they ' re  s e l l i n g  us but we manage the r i s k  ourselves 

and t r y  t o  hold down the costs t o  our customer. Because we 

think i n  the long run we can negotiate the permit t ing process 

or we can engineer the p lant  in such a way so tha t  we don' t  

have t o  pay, say, $50 m i l l i o n  f o r  an insurance pol icy .  

do have t o  pass i t  through t o  the customer, i t ' s  only going t o  

cost $20 m i  11 ion. 

I f  we 
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COMMISSIONER DEASON: When do we as a decision maker, 

;;he Commission, get t ha t  information t o  e i ther  agree wi th  you 

that your mechanism o f  managing tha t  r i s k  and meeting 

wvironmental compliance t o  the least  cost t o  the customer i s  

the preferred route and make tha t  decision w i th  t r y i n g  t o  get 

the comparison as much apples t o  apples as possible? 

MR. SASSO: When do you make tha t  decision? 

COMMISSIONER DEASON: Yes. Is i t  during the need, or  

i s  i t  a f t e r  the fac t  when you t r y  t o  flow t h a t  through the 

2nvi ronmental cost recovery c l  ause? 

MR. SASSO: Well, i t ' s  generally going t o  be i n  the 

ieed case. Now, there may also be another opportunity t o  ask 

those questions a t  the back end. My colleague just  pointed out 

to me tha t  there's another complexity i n  the hypothetical you 

nentioned, and tha t  i s ,  bidders can and of ten do propose 

reopener c l  auses i n  t h e i r  contracts f o r  envi ronmental 

contingencies or other contingencies. That ' s  one o f  the hooks 

i n  the contracts. There are conditions tha t  may be triggered, 

and t h a t ' s  one way tha t  they can use t o  ameliorate tha t  r i s k .  

CHAIRMAN JABER: What was that? I'm sorry, 

Mr. Sasso. You faded away from the microphone. They often 

propose what? 

MR. SASSO: A reopener clause i n  the contract f o r  

some contingency. It might be an environmental contingency. 

I f  there 's  some i d e n t i f i a b l e  r i s k ,  t h a t ' s  contingent on some 
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event occurring i n  the future. 

But t o  answer your question, Commi ssioner Deason, 

tha t  i s  what a need hearing i s  fo r .  The u t i l i t y  t r i e s  t o  

ant ic ipate as many o f  these issues as i t  can. They are 

i den t i f i ed .  They're flagged as par t  o f  the evaluation. I t ' s  

not a black box. We produce every scrap o f  paper generated i n  

t h i s  evaluation. The decision makers are subject t o  

questioning e i ther  before the Commission or, i n  our l a s t  case, 

by deposition. S t a f f  can ask questions. S t a f f  i s  inv i ted  t o  

ask these questions, very competent, sophisticated, a l o t  o f  

depth on the s ta f f ,  expertise i n  a l o t  o f  d i f f e ren t  areas, and 

sometimes they th ink  o f  questions tha t  we haven't anticipated, 

and then we have a dialogue w i th  s ta f f .  

And i t ' s  an e f f o r t  on the par t  o f  a l l  concerned again 

t o  work through a world w i th  some imperfect knowledge w i th  

imperfect people t o  make the best judgment we can fo r  the 

customer. We a l l  share tha t  concern. And perhaps there are 

need cases where we miss something, s t a f f  misses something, you 

miss something, the intervenors miss something, and we learn 

about i t  f i v e  years later. That's the way the  world works. 

But what we're a l l  working toward i s  t o  t r y  t o  i d e n t i f y  these 

things as they ' re  per t inent  and t o  lay them out, and fo r  you t o  

review them and make a decision. 

COMMISSIONER DEASON: Let me ask another example. 

We've heard some concerns expressed about heat rates tha t  are 
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contained i n  bids. And you mentioned i n  some answers t o  

previous questions both today and yesterday the concept o f  the 

regul atory compact and the prudency standard. 

MR. SASSO: Yes, s i r .  ~ 

COMMISSIONER DEASON: Le t ' s  say tha t  there's an IOU 

tha t  bids 6,900 heat rate, Btu per k i lowat t  hour. And tha t  was 

done i n  good conscience. 

information, substantiated by experts, engineers, whatever So 

I ' m  not t r y ing  t o  impugn the i n teg r i t y  o f  anyone. It was based 

upon good information. And t h a t  was one o f  the key factors 

which caused the se l f -bu i l d  option t o  be the most 
cost - e f fect ive . Okay. 

It was based upon the best available 

That pro ject  comes t o  f ru i t i on ,  that  u n i t  i s  on- l ine,  

i t ' s  operating. I t  does not achieve 6,900. The best i t  can do 

i s  7,100. And there may be some reason fo r  that ,  and there may 

be a logical  reason fo r  that .  And there i s  some complication 

tha t  developed, and there's an engineer tha t  takes the stand 

and said, we were not aware o f  t h i s ,  and i t  was unexpected, 

unforeseen, and we t r i e d  t o  mit igate i t  t o  the best extent tha t  

we could. We d id  the prudent thing, and now we're operating a t  

7,100, and that  was the prudent action. 

But there was a b id  a t  the t i m e  two years before tha t  

b id  7,100, and they f e l t  l i k e  based upon t he i r  best information 

tha t  was what could be achieved, and they are saying they would 

have had t o  have stuck by that,  and tha t  e i ther  they would have 
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lad t o  have achieved 7,100, and i f  they d idn ' t ,  they would have 

IO eat the d i  fference. 

Now, when you come i n  f o r  fuel cost recovery, do you 

:ome i n  wi th  your actual 7,100 heat rate, or  do you make an 

idjustment t o  put t ha t  down t o  6,900 which i s  what you bid? 

MR. SASSO: 7,100. What you're describing i s  

;erendipity. We have t o  make and the Commission has t o  make 

;he best judgment a t  the time based on the best information 

iva i lab le a t  the time, and then we move forward. 

information, based on what the manufacturers are t e l l i n g  us, 

lrhat the experts are saying, i s  t ha t  6,900 i s  the number, then 

for us t o  accept a b i d  based on what we know a t  tha t  time, a t  

7,100 t h a t ' s  priced higher i s  f o r  us t o  pay fo r  an insurance 

~ o l i c y  tha t  our best information t e l l s  us i s  not 

zest-effective. We're paying t o  avoid r i s k  tha t  our best 

information t e l l s  us i s  not a credible r i s k  by your hypothesis. 

If our best 

Now, i f  i t  turns out two years l a t e r  we were wrong, 

that i s  a coincidence. We could turn out t o  be r i g h t .  We 

could tu rn  out t o  do better.  I n  which event, the customer 

benefits. But we can only work on the best information we 

have. Now, yes, with the benef i t  o f  hindsight we can look back 

and say, gosh, knowing then what we knew now, tha t  would have 

been a good deal, but t h a t ' s  not the way we can make decisions. 

That's not the way the Commission can make decisions. We have 

t o  decide a t  the time we make tha t  decision i s  t ha t  insurance 
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policy worth i t  based on the best information we have available 

t o  us today. 

And we can' t  have any regrets about that  because 

neither we nor you can achieve perfect ion. A l l  we can do i s  

lake the best judgment wi th  the best information we have. And 

then we have t o  feel good about tha t  and move on, because we're 

as l i k e l y  t o  be r i g h t  as t o  be wrong. We're as l i k e l y  t o  beat 

our number as t o  go over our number. We don' t  know how the 

future i s  going t o  tu rn  out. We don' t  have that  crystal  b a l l .  

COMMISSIONER DEASON : M r  . McGl oth l  i n ,  what woul d be 

your response t o  tha t  question? That under t h i s  scenario that  

I l a i d  out tha t  the 6,900 that  was included i n  the IOU b i d  was 

based upon best avai  1 ab1 e information, not impugning anybody's 

in tegr i t y .  

aggressive, but achievable and then i t  jus t  doesn't work out. 

I t  was thought t o  be achievable, perhaps 

MR. McGLOTHLIN: We bel ieve that  i n  that  circumstance 

the I O U  should be held t o  i t s  6,900 because under your 

hypothetical there's an action based upon best evidence, but 

the po l i cy  and the standards tha t  you set have t o  take i n t o  

account other scenarios. 

I can remember a case i n  which the documents o f  an 

IOU indicated i t  had been t o l d  t o  be as aggressive as possible. 

So what i f  you have a s i tuat ion where the 6,900 i s  not based 

upon best evidence but based upon a conscious decision t o  be 

aggressive i n  order t o  get the award? You have t o  have the 
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disc ip l ine o f  a standard tha t  holds the IOUs t o  the proposal 

they put forward t o  overcome the incentive tha t  they have t o  be 

aggressive and not base t t ie i r  decisions based on what i s  

r e a l i s t i c .  Also, they have t o  have tha t  standard because you 

could have a s i tuat ion which the I P P  was the e n t i t y  tha t  b i d  

the 6,900 and under the terms o f  a contract would have been 

held t o  tha t  and f o r  tha t  reason would have been the most 

cost -ef fect ive choice had i t  been chosen. 

So under the scenario you provide here where the 

6,900 proposal slipped t o  7,100, we would contend tha t  f o r  the 

other considerations i t  doesn't matter what the mind set o f  the 

u t i l i t y  was a t  the time for the purposes o f  providing the 

correct incentives and t o  ensure tha t  the ratepayers get the 

best, most cost -ef fect ive deal. You have t o  have the IOU held 

t o  the same - -  standards s imi lar  t o  tha t  o f  the IPPs when they 

b i d  a heat rate. 

COMMISSIONER DEASON: What about the argument that  

the IOU, t ha t  i f  they were able t o  achieve greater than 6,900, 

greater meaning better,  6,700, which may be beyond the realm o f  

poss ib i l i t y .  I ' m  not an engineer. But assuming they d i d  

remarkably better than what they even included i n  t h e i r  

decision t o  se l f -bu i ld ,  tha t  benef i t  goes t o  customers. 

Whereas, the customer never has the opportunity t o  share i n  the 

benef i t  o f  the I P P  bid. If they b i d  7,100 and they won the b i d  

a t  t ha t  and they achieved 6,900 or  6,700 or whatever, t h a t ' s  
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jus t  more p r o f i t  they make, and there's nothing wrong with 

making a p r o f i t .  But do you see the argument tha t  i t  i s  not 

para1 1 e l  ? 

It's not the same. There are r i sks  associated with 

se l f -bu i ld ,  but there are potential benefi ts t o  customers that  

get passed through t o  customers. There may be some r i s k  

avoidance with the contract because you get locked i n  a t  6,900, 

but the customers don' t  have any potential sharing benefi t .  

MR. McGLOTHLIN: The response i s  i n  two parts. F i r s t  

o f  a l l ,  i f  you have a s i tuat ion where the rules are devised i n  

a way tha t  promotes robust, f u l l  -blown competition, transparent 

competition so that  the part icipants are bidding t h e i r  costs 

and bidding the s ta te -o f - the-ar t  equipment and they know they 

have t o  be r e a l l y  sharp i n  order to get the award, and t h a t  

includes the IOU, then the idea that  there's going t o  be a l l  

t h i s  extra gain t o  be had, I think, i s  somewhat academic. But 

recognizing - - 
COMMISSIONER DEASON: You're saying they're going t o  

a i r  on the side o f  aggressiveness. 

reason and fact ,  but they're going t o  be a i r ing on the side o f  

aggressiveness t o  win the bid,  and therefore, the potential for 
there t o  be additional savings fo r  customers are going t o  be 

minimal. 

I t ' s  going t o  be based upon 

MR. McGLOTHLlN: I th ink t h a t ' s  r i gh t .  I th ink i f  

you have tha t  s i tuat ion where there's a wholesome kind o f  
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competition going on wi th  l o t s  o f  players who know tha t  they 

have t o  perform extremely well t o  get the award, then they are 

going t o  propose something tha t  i s  a t  or near t h e i r  costs, and 

they're going t o  propose performance standards tha t  are state 

o f  the a r t *  And so the idea there's going t o  be a l o t  o f  money 

l e f t  on the table, I think,  i s  somewhat unreal is t ic .  

But l e t ' s  assume that  there i s .  PACE has said as a 

matter o f  i t s  posi t ion that  i n  tha t  circumstance, we're not 

opposed conceptually t o  some sor t  o f  incentive-sharing 

mechanism as long as tha t  occurs a f te r  the IOU has fa i r l y  won a 

contest tha t  has a l l  o f  the be l l s  and whist les tha t  we believe 

are necessary t o  ensure tha t  there's been a full  and f a i r  

compel3 ti on. 
COMMISSIONER DEASON: What about the argument that  I - 

and I don' t  mean t o  be put t ing words i n  M r .  Sasso's mouth, but 

something t o  the e f fec t  that  a l o t  of the r i sks  associated with 

unforeseen circumstances, that  conceivably the IOU could pass 

through because it was unforeseen, and they took prudent action 

and i t  j u s t  increased costs, that  you've got reopener 

provisions i n  the contracts, and you're evaluated or have the 

same opportunity t o  be protected from those r i sks  as well .  

MR. McGLOTHLIN: I t ' s  a function o f  what's i n  the 

contract. 

more about i t  than I trhat, by and large, t h e i r  experience has 

been tha t  the provisions o f  the contract are not that  

I'm t o l d  by people who are i n  the business and know 
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Forgiving. And I * 11 let Mr. Green address it in more detail. 
MR. GREEN: Yeah, if I could just add to it. I mean, 

the contracts - -  there may be some re-up, if that's the word 
ised, considerations. I t ' s  for, like, if EPA decides they're 
going to tell you to put scrubbers on a l l  combined-cycle 
ilants, and that's a consideration you can come back in and 
menegotiate something, but these are either catastrophic or 
?xtremely, you know, unusual circumstances. 

You don't get reconsideration for your heat rates. 
fou don't get reconsiderations for your O&M costs. You don't 
jet it for your availability guarantees, and you don't get it 
ror your capacity payment that you're requesting to cover your 
xnstruction costs. Those are things you don't get 
-econsiderations for, in my experience. 

COMMISSIONER DEASON: Thank you. 
MR. GREEN: And if I could add. You know, on your 

previous question, and my attorney tells me, don't talk so 

much, but, I mean, when you talk about the potential upside 
that consumers may get, I mean, I'd suggest you weight the 
probabilities. 
probability o r  possibility of them, o f  anybody beating that 
6,900 for the 30-year life of a facility? It's very slim. 

I f  a 6,900 Btu is being bid, what's the 

What's the possibility when you have evidence in the 
docket that tells you that they were told to be very aggressive 
in setting that heat rate? The probability of it being worse 
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than 6,900 i s  probably greater than the p o s s i b i l i t y  o f  it being 

less  than 6,900. So i f  you're weighting the upsides versus the 

downsides, I th ink the mit igated r i s k  probably outweighs the 

potential upside o f  reduced heat ~ rates. 

COMMISSIONER DEASON: Okay. 

CHAIRMAN JABER: Commissioner Palecki , d id  you have 

questions? 

COMMISSIONER PALECKI: I j u s t  have one fol low-up t o  

Commissioner Baez's question and the answer tha t  Mr. Green gave 

regardi ng an i ndependent monitor as opposed t o  an independent 

evaluator. And my question i s :  

ent i re  process i s  t o  ensure that  the customers get the best 
deal on new geqeration, would the Off ice o f  Pub1 i c  Counsel be a 

reasonabl e choice as an independent monitor? 

If the whole reason fo r  the 

MR. GREEN: Again, the goal i s  a f a i r  hearing o f  

potent ia l  onerous or infeasible terms, and I ' m  not sure I know 

what author i ty the Public Counsel has. I might have t o  ask my 

attorney t o  add t o  th i s .  But, I mean, i f  they can do i t  and 

provide i t  i n  an expedient manner tha t  has some author i ty over 

the investor-owned u t i l i t i e s  that  i f  indeed they have found 

some term that  i s  onerous o r  they have found something tha t  i s  

commercially infeasible that  needs t o  be remedied tha t  indeed 

can get remedied i n  a t ime ly  manner, then w e ' l l  support that .  

I don' t  know what therau thor i ty  i s .  Maybe I could ask Joe t o  

speak. 
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MR. McGLOTHLIN: I n  terms o f  t h e i r  independence o f  

the IOU, they cer ta in ly  qual i fy .  

not casting aspersions, but t ha t  r o l e  requires cer ta in  s k i l l s  

set i n  experience, and 1 don ' t  know i f  they would have tha t  

in-house without adding tha t  type o f  credentials t o  what 

they' r e  doi ng now. 

I don' t  th ink  i t ' s  any - -  I ' m  

COMMISSIONER PALECKI : Mr. Sasso. 

MR. SASSO: Off ice  o f  Public Counsel has an advocate 

I ro le  on behalf o f  the c i t izens,  on behalf o f  the customers. 

don't th ink  they would feel comfortable accepting 

respons ib i l i t y  t o  be, quote, independent. 

rnlere asked t o  be involved, they would become involved as an 

advocate against the u t i l i t y .  

play out. And again, I have the same question i n  terms o f  

t he i r  resources, but they have h i s t o r i c a l l y  not been very 

act ive i n  these need cases, and I ' m  not sure how they would 

assess t h e i r  r o l e  or  respons ib i l i t y  or whether they would t r u l y  

be dispassionate about i t . 

I believe i f  they 

I ' m  not sure how tha t  would a l l  

COMMISSIONER PALECKI: Well, I ' m  not sure I would 

agree tha t  they would be against the u t i l i t y ,  but  I th ink  

cer ta in ly  they would be very ac t ive ly  advocating f o r  the best 

possible deal f o r  the customer, which i s  what we're t r y i n g  t o  

achieve through t h i s  en t i  r e  process. 

MR. SASSO: I th ink  there 's  a dif ference between 

advocacy and judgment. Where advocacy sometimes i nvol ves - - i n  
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our experience wi th  the Of f ice o f  Public Counsel, they're 

taking very, very aggressive posit ions on behalf o f  the 

customer, expecting the Commission t o  be the independent 

eval uator o f  those posit ions 

COMMISSIONER PALECKI : Thank you 

MR. WRIGHT: Could I respond t o  Commissioner 

Palecki ' s  question? 

COMMISSIONER PALECKI : Yes. 

MR. WRIGHT: Thank you. Very b r i e f l y .  I ' v e  made - -  

probably looked a t  the Arizona model more than any other. The 

independent monitor t ha t  Arizona w i l l  be using t o  govern 

so l i c i t a t i ons  by t h e i r  s ta te 's  two large IOUs over the next 

f i v e  months w i l l  be hired by the Commission s t a f f ,  accountable 

so le ly  t o  the Commission s t a f f ,  w i l l  essent ia l ly  par t ic ipate i n  

reviewing and evaluating a l l  aspects o f  the s o l i c i t a t i o n  

regardless whether i t ' s  an RFP type or an auction type 

so l i c i t a t i on ,  both of which are authorized. 

They w i  11 monitor communications, provide status 

reports, frequent reports, i ncl udi ng very speci f i c a l l  y a 

prerelease o f  the s o l i c i t a t i o n  report,  a report on the winning 

bids and a f i n a l  report  . They w i l l  a1 so be - - the independent 

monitor w i l l  also be po ten t i a l l y  ca l led on t o  be an expert 

witness i n  any subsequent proceedi ngs 

I don' t  see any impediment myself t o  the independent 

monitor being hired i n  Flor ida by the Commission or  the 
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Commission s t a f f  on the same basis as they are doing i t  i n  

Arizona or t o  such an e n t i t y  being h i red by the Public Counsel 

t o  do exact ly tha t  ro le ,  t o  monitor the process soup t o  nuts 

and provide reports and provide the independent assessment o f  

a l l  aspects o f  the pro ject  from s t a r t  t o  f i n i sh .  So I th ink  i t  

would work equal l y  we1 1 i f  tha t  independent e n t i t y  were t o  be 

h i red by the Public Counsel as by the s t a f f .  

Just t o  be clear,  the independent monitor i n  Arizona 

i s  an independent monitor. I t ' s  not an evaluator. S t r i c t l y  

advisory; it ' s not decision making. Thanks . 
COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JABER: Okay. Con" s s i  oners, 1 e t '  s do an 

assessment. By my l i s t ,  we only have one more speaker l e f t ,  

but  l e t  me make sure. Next on my l i s t  i s  FIPUG. Ms. Kaufman 

indicated t o  me yesterday, Commissioners, tha t  she would l i k e  

t o  res t  her case on the submitted comments. So she w i l l  not be 

here t o  make a presentation today. Flor-ida Crystals, same 
th ing.  City o f  Tampa and So l id  Waste Author i ty o f  Palm Beach 

County, t ha t  was Mr. Zambo. 

MR. HARRIS: I ' v e  been contacted by Mr. Zambo. He 

was not able t o  make it. He d id  want the Commission t o  

consider h i s  comments as f i l e d  as h i s  comments tha t  he would 

have presented today w i th  a special emphasis on the comments 

regarding the municipals not having t o  pay the same evaluation 

fee as perhaps the f o r - p r o f i t  e n t i t i e s  would. 
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CHAIRMAN JABER: Well , t o  be clear,  the message l e f t  

v i t h  me was wi th  respect t o  the acknowledgement by M r .  Sasso 

that an exception could b e  craf ted f o r  the renewable p o r t f o l i o  

f o r  municipal i t ies and co-ops, Commissioners. That was one o f  

the main points Mr. Zambo wanted us t o  remember. 

And tha t  leaves Calpine on my l i s t .  M r .  Wright, 

t ha t ' s  you. But l e t  me make sure, i s  there anyone else i n  the 

audience tha t  wants t o  address the Commission? I know, 
Mr. Moyle, you made an appearance. 

MR. MOYLE: We'l l waive and j u s t  have the r i g h t  t o  

engage i n  any closing remarks. 

CHAIRMAN JABER: Okay. Anyone else i n  the audience? 

A1 1 r i g h t  . That 1 eaves Cal p i  ne Commi si oner Pa l  ecki , you 

were going t o  say something? 

COMMISSIONER PALECKI: Yes. I had a question fo r  the 

other par t ies about a pos i t ion t h a t ' s  been taken by F l o r i d a  

Crystals. Can we - -  i s  t h i s  the time t o  ask those questions, 

or should I j u s t  w a i t  u n t i l  - - 

CHAIRMAN JABER: How about a t  the very end when we're 

done? We'll open i t  up fo r  other questions tha t  remain 

outstanding; i s  t ha t  a l l  r i g h t ?  

COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JABER: Okay. Mr. Wright, go ahead. Remind 

though, Commissioner. Go ahead, Mr. Wright. 

MR. WRIGHT: Thank you, Madam Chairman. I'll be as 
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brief as I can. They grew slightly from yesterday morning but 
I think not a lot. Thanks very much for the opportunity to 
present comments here today. Cal pi ne does support PACE ' s 
comments and proposals, but Calpine also proposes and urges the 
Commi ssion to i ncl ude a permi ssi ve nonmandatory provi si on in 
the rule that would authorize, allow, not require, public 
util ities to util ize an anonymous electronic auction process as 
an alternate means o f  complying with the requirements o f  the 
rule. 

Auctions are being used increasingly to procure power 
supply products around the country and around the world. You 
heard yesterday from Mr. Vaden that they're already being used 
in New Smyrna Beach to the significant, substantial benefit o f  

that utility's Commission's customers. I hear through the 
grapevine that other Florida utilities may be using auction 
processes themselves in the not too distant future. 

New Jersey has used one auction f o r  the provision o f  

all energy, virtually all energy that's being provided in that 
state today. Their Board o f  Public Utilities has recently 
authorized a new round of what they call their basic generation 
service auctions for the provision of the next batch o f  power. 
In that case, it will be - -  two-thirds o f  the power will be 
supplied for 10 months. One-third will be supplied for 34 
months, almost 3 years. Arizona has essentially - -  I think 
they have finally adopted it. I know they are proceeding with 
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it. And the press release from New Jersey and the Calpine 

comments and the Arizona s t a f f ' s  Track B Report which out l ines 

the i  r who1 e process, i ncl udi ng the i ndependent monitor I s r o l  e, 

are l ikewise included i n  our comments. 

Arizona has spec i f i ca l l y  authorized the use of 

auctions, although they are leaving i t  up t o  the u t i l i t y  

whether t o  use an RFP or an auction, j u s t  l i k e  we're 

recommending t o  you today. And they are looking a t  procuring 

between 2,500 and 3,500 megawatts o f  capacity over the next 5 

t o  8 years through such a process. The New York IS0 uses 

auctions f o r  cer ta in  capacity products. The New England IS0 

uses auctions f o r  cer ta in  capacity products, so do others. 

Also, large power consumers i n  Canada and the U.S. have found 

some success using auctions. 

Auctions come down t o  basic economics i n  terms o f  

making markets work l i k e  they're supposed to .  You want a 

process - -  and t h i s  would apply equally t o  an RFP. You want a 

process tha t  i s  going encourage ent ry  and par t ic ipat ion,  t h a t ' s  

going t o  prevent col luslon and gaming, and t h a t ' s  going t o  

prevent perd i t ion by stronger part ic ipants i n  the process. 

Proper1 y desi gned auct i  on can provide many benefi ts . 
They're mostly l i k e l y  t o  get the lowest prices f o r  

customers. They' r e  t r u l y  ob j e c t i  ve. They sol ve the beauty 

t e s t  problem. They solve the judge and j u r y  and contestant 

problem t h a t  we bel ieve ex is ts  here today. They el iminate the 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

322 

need fo r  lengthy administrative hearings on the back end as t o  

whose proposal r e a l l y  was or i s  the best o r  how the proposal 

should have been evaluated or anything else. 

An auction based on a ut i l i ty-developed power 

purchase agreement - -  and I th ink t h i s  i s  exactly the kind o f  

wish l i s t  t h a t  the Chairman was re fe r r ing  t o  yesterday. We 

don't have any problem wi th  a u t i l i t y  having f l e x i b i l i t y  i n  

saying what i t  needs and determining what's i n  the best 

in terest  o f  i t s  ratepayers. We jus t  want them - -  you know, 

we'd prefer that  they do i t  on the f ron t  end. I n  t h i s  

proposal, we give them the option o f  doing i t  on f ron t  end by 

specifying a l l  the nonprice terms and conditions i n  a wish l i s t  

PPA tha t  part ies could then b id  on. And t h i s  also solves the 

marriage of two worlds problem iden t i f i ed  yesterday by 

Mr. Taylor where the IOU specifies the nonprice terms that  it 

wants tha t  best serve i t s  ratepayers' needs, and then l e t  the 

bidders b i d  on price. 

An auction system i s  t r u l y  f a i r  t o  a l l  part icipants. 

Each and every part ic ipant.  The IOU, any IOU a f f i l i a t e ,  and 

any I P P  has a f a i r ,  equal opportunity t o  win. Auctions give - -  
a properly designed auction - -  and I'll come back t o  that  

qual i f i e r  i n  a moment - - a properly designed auction gives 

i ncenti ves t o  par t ic ipate i n the process because whoever 

actual ly submits the best b i d  w i l l  win the contract. 

Stimulating the par t ic ipat ion by bidders means you are going t o  
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get more competition which means, you know, w i t h  unusual 
exceptions you are going t o  get lower, better prices f o r  

customers. Probably, i n  my opinion, using an auction process 
will save you a l o t  of time. 

Arizona has allowed five months, start  t o  finish, 
from this past November the 4th, and the time line i s  actually 
l a i d  out i n  the Arizona staff 's Track B Report t h a t  are i n  

Calpine's comments. They have allowed five months from start 
t o  f inish,  from starting t o  gather resource da ta  and put  the 
sol ici t a t ion  materi a1 s + resource pl ans, e t  cetera, together 
t h a t  began a t  the beginning of last month t o  the submission o f  

bids i n  response t o  an auction, i f  the u t i l i t y  chooses t o  use 
an auction track, on March 31s-t. 

Even if you add i n  90 or 120 days for a hearing, you 

are up t o  240 or 270 days, and you've got really, really, 
really strong evidence t h a t  you've gotten the most 
cost-effective alternative out the back end. So t h a t  issue is 
not going t o  be very susceptible t o  l i t i g a t i o n .  

Now, 1 qualified my comments a couple o f  times by 

saying "a properly designed auction. " Just t o  say you' r e  going 

t o  use an auction does not imply t h a t  you have got a panacea. 
There are problems w i t h  various forms of auctions i n  various 
markets. In a nonanonymous auction, there i s  a frequently 
prevalent problem o f  int imidat ion by bidders by other bidders, 
especially where other bidders are very strong. In the 
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literature, they are reported threats o f  l i t i g a t i o n .  We're 
going t o  sue you i f  you keep bidding. And while this sounds 

wtrageous , i t  has happened, f o l  ks 

There i s  a problem o f  deterrence o f  entry i n  some 

cases. If you've got a badly-designed auction, fo lks  are going 

t o  say, why should I show up for this? Why should I spend my 

inillion dollars t o  do this? And there are also problems o f  

signaling and collusion among bidders. 
generally solved wi th  an anonymous electronic Anglo-Dutch 
auction such as advocated by Professor Klemperer, and I've 
cited his paper i n  our comments. And this i s  exactly the 
process that 's being used by the Utilities Commission i n  New 
Smyrna Beach. I t h i n k  i t ' s  particularly applicable Sn t h i s  

context mysel f , and Professor K1 emperer writes, ''The main Val ue 
o f  the Anglo-Dutch procedure arises when one bidder (for 
example, the incumbent operator o f  a license t h a t  is  t o  be 

re-auctioned) is  thought t o  be stronger t h a n  potential rivals." 

Fortunately, these are 

I ' d  l i k e  briefly t o  address why I t h i n k  this should 

be i n  the rule and then t o  address the uti l i ty 's  critique i n  

their responsive comments. One more poin t  auctions generally. 
You need t o  get them r igh t .  Professor Klemperer says very 
clearly, auctions are not one size f i t s  a l l .  Certain markets 
call for different types o f  auctions. New Jersey, f o r  example, 
uses w h a t '  s call ed a simultaneous descending cl ock auction. 
That's been written about by Professor Krampton (phonetic) a t  
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the University o f  Maryland. 
b i t  about i t .  And he says t h a t ' s  the state of the art  f o r  t h a t  
type of auction. B u t  the crucial poin t  i s  t h a t  you need t o  
specify the rules clearly on the-front end, the rules o f  the 
auction, t h a t  is. They need t o  be free from b ias ,  and they 
need t o  apply t o  a l l  participants equally and equitably. 

I actually talked t o  him a l i t t l e  

Now, why put  i t  i n  the rule? In the f i r s t  place, i t  

doesn't cost you anything t o  put  i t  i n  the rule. 
cost the IOUs anyth ing  t o  put  i t  i n  the rule. I t ' s  

nonmandatory, and the reason t o  put  i t  i n  the rule is  t h a t  
w i t h o u t  i t  - -  I mean, i t ' s  a good th ing .  

Other states are using i t .  A t  least one u t i l i t y  here i n  

Florida i s  already using i t .  Without i t  being i n  the rule, i f  

you just leave i t  up t o  the u t i l i t y  t o  t h i n k  about i t ,  they'd 
have apply for a waiver t o  do i t .  This would take out the 
possibil i ty o f  a waiver step. 

Finally, responding t o  the IOUs' critique of our 
proposal i n  t h e i r  comments. They somehow suggest t h a t  you've 
rejected the concept because i t ' s  not included i n  the published 
proposal t h a t  was published by the s ta f f  following your 
directions after September 30th.  The fact t ha t  the proposal is 
not i n  the proposed rule i s  o f  no legal significance. Our 
earlier comments t h a t  were on the table as o f  September 30th 

d i  dn ' t speci fy  the proposal was for permi ssive nonmandatory 
auction process. Our November 15th do so. And second, we're 

I t  doesn't 

People are using i t .  
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iere t o  decide w h a t  the rule is  t o  be. 
zommission had had something proposed t o  i t  and decided not  t o  
include i t  i n  a proposed rule doesn't really matter, I d o n ' t  

t h i n k ,  when you get t o  a rulemaking hearing. 
m e ,  i f  i t  were binding i n  some way, you know, why would we 
lave the hearing? You'd have the rule and t h a t  would be it. 

As t o  the IOUs' suggestion t h a t  Calpine's proposal 

If the fact t h a t  the 

If  t h a t  were 

x u l d  be considered exclusive or preclusive, this is  just pain 

illogical. Our proposal - - and we've engrafted i t  not only on 
the PACE rule. I ' ve  got  two separate exhibits i n  our comments 
tha t  shows where i t  would go on the staff's rule and then also 
shows where i t  would go on the PACE rule. You can pu t  i t  on 
?ither one or whatever one you want,  b u t  i t  would clearly 
jppear close t o  the end of the rule following all o f  the 
roscriptive requirements t h a t  apply t o  the RFP process and 

just say, i n  lieu of an RFP process, a u t i l i t y  may comply w i t h  

the rule by using an anonymous electronic auction process. 
Zlearly, clearly, our proposal i s  not mandatory. I t ' s  

permissive and therefore not limiting i n  any way. 

Finally, the IOUs' suggestion t h a t  - -  I'm quoting 

from their comments - -  t h a t  many factors are not reflected i n  

the bid price and should be considered by the u t i l i t y  during 
the evaluation process, unquote, is i n  my opinion a bootstrap 
argument. The reason t ha t  these certain factors may not be 
reflected i n  the bidder's bid prices is  t h a t  the IOUs contjnue 
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t o  oppose identifying specifically what products they want t o  
buy, as reflected by their opposition t o  specifying the 
criteria, weights, and the scoring system by which they would 

judge responses t o  an RFP. This-  criticism i s  directly parallel 
t o  the assertion made yesterday, and also addressed by my 

colleague Mr. Twomey this morning before he went t o  the 
dentist, t h a t  winning the b id  is  not the same as getting the 

best deal f o r  the ratepayers. If i t ' s  true t h a t  winning  the 
bid  i s  not equivalent t o  getting the best deal for the 
ratepayers, i t ' s  a direct admission t h a t  the u t i l i t y  hadn ' t  

designed the RFP right. The poin t  is, as Mr. Twomey pointed 
out ,  you want t o  design the RFP t o  get the best deal for 
ratepayers. 

If the IOUs would specify the products they want t o  
buy, the nonprice terms and conditions on which they want t o  be 
suppl ied, and I would view this as being done i n  a proposed 
power purchase agreement embodyi ng the u t i  1 i t y '  s wish 1 i st ,  and 

then give every interested bidder a fair opportunity t o  provide 
the desired products a t  the lowest cost for consumers i n  an 
auction process, a properly designed anonymous auction process. 
They would get more bids a t  lower prices for the benefit of 

their customers. Auctions can work. Auctions do work here, i n  

other states, around the world, and we'd really ask you t o  
please include this permissive provision i n  your rule. Thank 

 YOU 
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CHAIRMAN JABER: Thank you, Mr. Wright. 

Commissioners, do you have questions o f  Mr. Wright? 

COMMISSIONER PALECKI : I have one question, Madam 

Under your nonmandatory r u l  i ng which the winning Chai rman. 

bidder shal l  be presumptively e n t i t l e d  t o  a determination o f  

need, and my question i s :  If a f te r  the b i d  process the 

Commission i s  not happy wi th  e i ther  the number o f  bids o r  the 

level  o f  competitiveness and they j us t  don' t  th ink the b id  

pr ice i s  the best deal, would t h i s  language t i e  the hands o f  

the Commission? 

MR. WRIGHT: Commissioner Palecki, two things. One 

i s  a prefatory thing. The statement that  you quoted i s  

conditioned on the Commi s s i  on preapprovi ng the aucti  on process. 

So I j u s t  want t o  make that  c lear .  But secondly, as t o  ty ing  

the Commission's hands, i f  you're not happy tha t  it was a f a i r ,  

productive auction process, I would cer ta in ly  not envision it, 

and Calpine would cer ta in ly  not envision it, as t y ing  your 
hands. If you don' t  th ink i t  got the best deal, throw i t  out. 

COMMISSIONER PALECKI : Because I cer ta in ly  appreciate 

the fact  tha t  t h i s  i s  an optional section. I t ' s  j u s t  that  

p a r t i  cul ar provi s i  on - - I understand it ' s a f te r  the Commission 
'approved the process, but there are some times where even 

1 though a process might 1 ook good up f ront ,  when a1 1 i s said and 

done, it doesn't work wel l .  And I th ink we have seen l o t  o f  

examples o f  that  i n  Cal i fornia,  and I th ink Cal i forn ia  would 
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probably l i k e  t o  undo a l o t  o f  the bidding tha t  went on there. 

MR. WRIGHT: Remember, I said properly designed 

auctions . 
COMMISSIONER PALECKI: ~ And so I j u s t  th ink there 

needs t o  be some sort o f  parachute or some sort o f  speci f ic  

safety device that gives the Commission a f i n a l  power t o  

determine a f te r  the b i d  i s  over tha t  i t  was a good b id  that  

resulted i n  - - 
MR. WRIGHT: And we would completely agree wi th that .  

And j u s t  t o  give you a real world example, you need a number o f  

bidders. And i f  you go i n  - -  I th ink M r .  Vaden said yesterday 

they're gett ing r e a l  good resul ts t y p i c a l l y  wi th  about a dozen 

bidder i n  each o f  t h e i r  auctions so f a r .  I th ink going i n t o  

t h i s  i f  you were t o  do t h i s  for a capacity auction fo r  a long 

term, 5 years t o  25 years PPA, whatever i t  would be, I think 

r e a l i s t i c a l l y  you would expect t o  see 10, 15, maybe more than 

that ,  bidders show up f o r  such an auction i n  Florida. 

If you only had four show up, I th ink you'd have t o  

wonder whether you are get t ing the r i g h t  resul ts.  And we would 

have no objection a t  a l l  t o  including the parachute, as you 

described it, t o  allow the Commission t o  vacate the process i f  

i t  d i d n ' t  look l i k e  i t  worked l i k e  i t  was supposed to .  

COMMISSIONER PALECKI: M r .  Sasso, i f  we changed the 

1 anguage o f  Cal p i  ne ' s nonmandatory proposal t o  provide some 

s o r t  o f  safety mechani sm, why would the investor -owned 
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i t i l i t ies  be opposed t o  something t h a t  would be wholly w i t h i n  

their discretion? If  they want t o  use i t ,  they can. If they 
lon't want t o  use i t ,  i t ' s  absolutely not i n  any way required 
tha t  they go forward. 

MR. SASSO: Well, Calpine's proposal does more t h a n  
jive us an option. 
t h a t  under the current rule, the u t i l i t y  has the option o f  

running  an auction. We believe t h a t  the current rule would 

accommodate i t  or the proposed rule. Just issue an RFP and 

clescribe - -  the methodology we're going t o  use is  an auction 
and structure i t  so t h a t  we could do t h a t .  Calpine has 
prescribed a certain way o f  going about i t .  And before we do 

I t  te l ls  you how t o  do i t .  And we believe 

1 o t  more d i  scussi on and 

l i t i es '  satisfaction t h a t  
t h a t ,  I t h i n k  we would need a whole 
investigation o f  auctions t o  the u t *  
they knew how best t o  do. 

Among other things, i f  we 
o f  an RFP as opposed t o  - -  as a way 

were going t o  do i t  i n  lieu 
t o  implement an RFP, we 

would need t o  deal w i t h  another Commission rule t h a t  describes 
the contents o f  a petition, and there are a l o t  o f  unintended 
consequences and col1 ateral ramifications of the proposal So 

the short answer is ,  we t h i n k  we've got the option now, and 

Ea1 pi ne ' s proposal woul d actual 1 y 1 imi t our di screti on, not 
extend i t .  

COMMISSIONER PALECKI : kloul d you have any objection 
just t o  a simple statement w i t h i n  the rule t h a t  you do have the 
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3ption now without going i n t o  a l o t  o f  de ta i l  wi th regard t o  

the mechanics? 

MR. SASSO: If we're going t o  have a break before 

concluding today, I ' d  l i k e  t o  have an opportunity t o  discuss 

that wi th  my c l ien ts .  My concern, j u s t  quickly t o  that ,  i s  i f  

it's i n  the rule, does that  give somebody standing t o  invoke 

it? If i t ' s  c lea r l y  optional, perhaps not, but I ' d  l i k e  t o  

think through tha t  and t a l k  t o  my c l ien ts ,  and we can come back 

and discuss it i f  we have an opportunity. 

COMMISSIONER PALECKI : Thank you. 

CHAIRMAN JABER: Commissioner, I th ink we are going 

t o  end up taking a break. I ' m  t o l d  tha t  the part ies want t o  

address a t  least  two o f  the four addit ional issues that  were 

raised on the order on procedure; i s  tha t  correct? 

Let me g e t  c l a r i f i c a t i o n  on that  because i t  r e a l l y  

determines how long o f  a break we take. There was an order on 

procedure issued not too long ago tha t  i den t i f i ed  four 

questions: Bid protest  and dispute resolut ion, which we have 

d i  scussed somewhat; the need f o r  an equity adjustment , we' ve 

d i  scussed somewhat; u t i  1 i ty s t a f f  i ng o f  b i d  proposal 
evaluation; and sharing o f  benef i ts f lowing from under-budget 

sel f - bui 1 d projects, which we' ve d i  scussed somewhat. 

addit ional discussion on those four questions? 

Is there 

MR. SASSO: Mike Green and Susan Clark have talked 

about one addit ional i t em which we could address i n  about 30 
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we should approach one o f  those issues, but beyond tha t ,  I 

don' t  bel ieve - -  
MR. CLARK: Yeah, i t ' s - o n  the equity penalty. And we 

discussed the fac t  tha t  we w i l l  put on the record tha t  we 

consider put t ing i n  the RFP the method f o r  calculat ing an 

equity adjustment i f  one i s  going t o  be applied, that  tha t  

would be par t  o f  the methodology and c r i t e r i a  you would put i n  

the RFP. 

MR. GREEN: And I guess I agreed with Ms. Clark tha t  

i f  the u t i l i t y  i s  going t o  consider using an equity penalty, 

they should i d e n t i f y  tha t  on the f ron t  end and i d e n t i f y  what - -  
and quant i fy the amount o f  that  equi ty penalty on the f ron t  

end, and that  would then give us the opportunity t o ,  you know, 

raise a concern i f  we th ink there i s  concern. 

I would l i k e  t o  add, though, PACE does not concede 

tha t  we th ink equi ty penalty i s  a v iable cost. I t ' s  c lear ly  a 

consideration tha t  ra t i ng  agencies use, but they also use many, 

many other considerations i n  t h e i r  evaluation o f  the r i s k  

associated with a potent ia l  , you know, sel f - bui 1 d versus PPA. 

B u t  given the way Ms. Clark read it, I would agree tha t  i f  they 

are considering t o  use that  equi ty penalty consideration 

i den t i f i ed  i n  the RFP, i t  gives us an opportunity t o  look a t  i t  

and see i f  we agree wi th  it or  not. 

MR. CLARK: Just t o  c l a r i f y ,  we would put in the 

332 
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methodology t o  calculate i t  because i t  i s  a calculat ion 

depending on what ' s b id.  

MR. GREEN: I'm f i ne  w i th  tha t  as long as i t ' s  a 

calculat ion I can do too. 

CHAIRMAN JABER: Okay. I think t h a t ' s  very good 

c l a r i f i c a t i o n  for purposes o f  the record. 

Commissioners, do you have - - i t  sounds 1 i k e  i f  we 

take a break i t ' s  going t o  be a very short break. 

minutes give you, M r .  Sasso, enough time? 

MR. SASSO: Yes, it would. Just one other question 

So does 20 

about procedure, i f  we may, before we break. Although I 

appreciate there has been some give-and- take today by both 

sides, we would request an opportunity, perhaps not t o  exceed 

ten minutes, t o  respond t o  some o f  the points tha t  our fr iends 

a t  the other end o f  the tab le have made today. They had the 

benef i t  o f  hearing our presentation and then could incorporate 

tha t  i n  some o f  t h e i r  remarks going forward, but we haven't had 

that .  

CHAIRMAN JABER: No, actual ly,  you have. I ' m  not 

going t o  grant your request, and here's why: The presentations 

and how i t  was going t o  be governed was f u l l y  noticed, and the 

Commissioners have been rea l l y ,  r e a l l y  good about asking a 

question here and turn ing around and asking you what you think 

and vice versa. So I r e a l l y  want t o  draw a l i n e  i n  the sand, 

and I th ink  the Commissioners have done a r e a l l y  good job 
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asking both sides t o  speak t o  the issues. 

MR. SASSO: One other question - -  

CHAIRMAN JABER: Go ahead, M r .  Sasso. 

MR. SASSO: - -  along those l ines  and tha t  i s  on these 

t ime l ines.  We d id  not ask t o  have ours included i n  the record 

yesterday because o f  the objection that  was raised, and we 

anticipated tha t  the others would want an opportunity t o  review 

i t  and comment, which they have done now. We have not had the 

opportunity t o  comment on the i rs .  

on that,  then we would be comfortable having both o f  them go 

i n t o  the record since they have been the subject o f  some 

d i  scussi on today. 

I f  we could have two minutes 

CHAIRMAN JABER: Well, the other s-ide has not asked 

for tha t  t o  occur, so your request i s  not granted. 

exhib i t ,  you started it. 

It was your 

MR. SASSO: Well, then could we put ours i n t o  the 

record? 

CHAIRMAN JABER: I don' t  - - yes, i f  you have a 

request t o  i d e n t i f y  your exh ib i t  and put it i n t o  the record - -  
MR. SASSO: We would ask t h a t  i t  be i den t i f i ed  as 

Exhibi t  2, I guess i t  i s ,  and then we would ask tha t  it be 

taken i n t o  the record. 

CHAIRMAN JABER: Okay. There are two exhibi ts,  

r i gh t ,  Mr. Sasso? And I ' m  assuming you're asking f o r  the 

i den t i f i ca t i on  o f  both o f  them. 
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MR. SASSO: As a composite exh ib i t ,  yes. Thank you. 

CHAIRMAN JABER: Okay. Composite Exhib i t  Number 2 

w i l l  be i den t i f i ed  f o r  the hypothetical RFP process flowchart 

and f o r  the Bid Rule time l ines.  ~ 

(Exhibi t  2 marked f o r  iden t i f i ca t ion .  ) 

MR. McGLOTHLIN: Chairman Jaber, I w i l l  make a 

s i m i l a r  request f o r  the exh ib i t  captioned, "Bid Rule Time 

Lines, PACE Over1 ay. 

CHAIRMAN JABER: Without objection, composite 

Exhibi t  Number 2 i s admitted . 
(Exhibit  2 admitted i n t o  the record. ) 

CHAIRMAN JABER: M r .  McGlothlin, you handed out one 

page en t i t l ed ,  "Bid Rule Time Lines, PACE  lay." 

MR. McGLOTHLIN: Yes. And I have had a chance t o  

proof the typed version o f  that .  I f  you wish, I'll subst i tute 

the typed version f o r  the longhand markup tha t  was d is t r ibu ted  

e a r l  i e r .  

(Exhibit  3 marked for i den t i f i ca t ion . )  

CHAIRMAN JABER: Okay. Bid Rule time l ines ,  PACE 

overlay w i l l  be admitted i n t o  the record as - - 
MR. SASSO: We1 1 - = 

CHAIRMAN JABER: Go ahead, Mr. Sasso. You're about 

t o  object. 

MR. SASSO: Well, I object t o  the extent tha t  we 

haven't had an opportunity t o  comment on th i s ,  and would 
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request tha t  we have two minutes simply t o  comment on the 

exh ib i t  before it ' s admitted. 

CHAIRMAN JABER: Mr . McGl o th l  i n  . 
MR. McGLOTHLIN: No objection. 

CHAIRMAN JABER: Okay. Two minutes, but remind me, 
w e ' l l  come back t o  you. With tha t ,  Exh ib i t  Number 3 i s  

admitted i n t o  the record. 

(Exhibi t  3 admitted i n t o  the record. ) 

CHAIRMAN JABER: Did we address a l l  the Commissioner 

questions fo r  Mr. Wright? 

COMMISSIONER BRADLEY: No. 

CHAIRMAN JABER: Okay. Commissioner Bradley, you've 

got questions? 

COMMISSIONER BRADLEY: Your suggestion o f  an .auction, 

i s  t h i s  - -  are you th ink ing  maybe about replacing the RFP 

process w i th  an auction altogether, or i s  t h i s  j u s t  another 

opt i on? 

MR. WRIGHT: Commissioner Bradley, i t ' s  s t r i c t l y  an 

option up t o  the u t i l i t y ' s  d iscret ion whether they want t o  use 

it. It would authorize them t o  use an auction i n  l i e u  o f  the 

RFP process tha t ' s  l a i d  out i n  some de ta i l  i n  the ru le .  Our 

proposal would provide the opportunity f o r  the IOU, i f  i t  wants 

t o  do so, t o  ask the Commission on the f ron t  end t o  come i n  and 

describe the auction process and get preapproval f o r  tha t  

process. And again, we don ' t  have any objection a t  a l l .  I n  
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fact ,  I agree wi th  Commissioner Palecki I s  suggestion t h a t  there 

be some form o f  parachute, that  i f  the auction appears t o  the 

y, tha t  the Commission can Commission not t o  have worked proper 

throw i t  out. 

COMMISSIONER BRADLEY: Two 

independent eval uator be i nvol ved i n  

o f  an auction? 

MR. WRIGHT: You would not 

other questions. Would an 

determining the fairness 

need one t o  be involved i n  

I w i l l  t e l l  you that  Arizona an auction. That 's my opinion. 

contempl ates usi ng an i ndependent monitor or using the 

independent monitor whom they are going t o  h i re  t o  also 

evaluate the development o f  the auction instrument i n  the 

auction process if a u t i l i t y  i n  Arizona decides t o  ut-iltze an 
aructi on process. The i ndependent monitor w i  7 7 moni tor ,. I 

evaluate, assess the development o f  tha t  instrument, assess the 

process and provide reports t o  the Commission s t a f f  out there 

on that,  but i t ' s  not necessary. 

COMMISSIONER BRADLEY: You d i d n ' t  mention anything 

re la t i ve  t o  cost and who assumes the cost f o r  an auction. 

What's the cost o f  put t ing on an auction? Who pays fo r  it, and 

what are some o f  the cost benefi ts? 

MR. WRIGHT: Commissioner Bradley, I would view tha t  

as being - -  the cost as being paid fo r  out o f  b idder 's fees. I 

got an estimate from a company tha t  runs these auctions that  t o  

do something l i k e  t h i s  would probably - -  on a fee basis, I 
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th ink what they would l i k e  t o  get would be some kind o f ,  you 

know, smal l  percentage commission o f  the savings derived from 

the auction, but t o  do i t  on a fee basis, I got an estimate of 

$35,000 t o  $50 000. 

COMMISSIONER BRADLEY: Okay. One other question and 

I'll be finished. I f  an auction i s  perceived as being unfair ,  

who would the complaint be f i l e d  against and t o  whom would the 

compl a i  n t  go? 

MR. WRIGHT: It would depend on when i t  came up. I 

th ink i t  would come t o  the Commission a t  the l a tes t  i n  the need 

determi na t i  on proceedi ng . 
COMMISSIONER BRADLEY: We1 1 , who woul d the compl a i  n t  

be against? Against the IOU o r  against the person who has been 

hired t o  conduct the auction? 

MR. WRIGHT: It would depend on who the alleged - -  I 

apologize for using t h i s  word, but I can ' t  come up wi th  a 

better one - - yeah, I can. It would depend on whose f a u l t  the 

alleged problem was. I f  i t  was an alleged fau l t  i n  the design 

o f  the auction as designed by the u t i l i t y ,  I guess the 

complaint would be against the u t i l i t y .  Actually, i t  would 

probably be against the u t i l i t y  i n  any event, but i f  alleged 

f a u l t  was an as-applied defect i n  the auction, tha t  i s  a 

problem wi th  the auction as run by the auctioneer. 

It would be a - -  I th ink technical ly I - -  j us t  as a 

technical legal matter, I th ink it would have t o  be against the 
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J t i l i t y  because it would be i n  a proceeding in which the 

J t i  1 Tty was presumably seeking approval o f  the winning b i d  o r  

3ids, but i n  that  case, the alleged defect would be tha t  the 

auctioneer messed up. You know, -suppose there was a breach o f  

conf ident ia l i ty  o r  breach o f  anonymity. 

designed t o  be an anonymous electronic auction and there was a 

breach o f  anonymity tha t  compromised the i n t e g r i t y  o f  auction. 

I mean, I can conceive o f  such a th ing happening. I don' t  know 

that i t  ever has, but i f  that  would happen, technical ly,  I 

think you would have t o  f i l e  a complaint against the 

u t i 1  i t y ' s  - - o r  against - - ra ise i t  as an issue i n  the need 

determination; say, t h i s  a i n ' t  r i g h t  because there i s  t h i s  

breach of. confi ,dential i ty. But i t  would be clear, you know, 

whoever was f i l i n g  any such complaint would have t o  al lege what 

the problem was. 

If the auction were 

COMMISSIONER BRADLEY: Would the IOU have the option 

also t o  par t ic ipate i n  the auction? 

MR. WRIGHT: Yes, s i r ,  and the i r  a f f i l i a t e s  i f  they 

want to .  

COMMISSIONER BRADLEY: Okay. 

CHAIRMAN JABER: M r .  Sasso, i n  reading your supply 

comments I know you d i d n ' t  respond t o  the auction idea i n  great 

de ta i l  because we didn ' t include tha t  concept in our proposed 
language, but you make the statement i n  here tha t  I j u s t  d i d n ' t  

understand. You said, "Including the auction language i n  the 
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proposed rul e i s i nappropri ate because the auction represents 
just one method by which an IOU could comply w i t h  the Bid  Rule. 
Specifically listing this method could create a presumption 
t h a t  any other means o f  selecting capacity i s  imprudent." What 

other means? 
Forgive my ignorance on this issue. There's the RFP 

method where proposals are submitted i n  response t o  the RFP, 

and then my understanding of auction is i n  1 ieu o f  the request 
for proposals method. There is an opportunity for the 
uti l i t ies i n  some states t o  establish the threshold o f  what 
they are looking for i n  generation, construction, and then call 

i t  - -  call for an auction. What are the other means f o r  

sel ecti ng generati on capacity? 
5 

MR. SASSO: Well, i n  the context of this rule, i t  

would be the RFP method or, i n  lieu of t h a t ,  the auction 
method. So those would be the two issues. 

CHAIRMAN JABER: Okay. So then including - -  i f  this 
Commi s s i  on was i ncl i ned t o  a1 1 ow t o  i ncl ude permi ssive 1 anguage 
regarding the auction methodology i n  lieu of an RFP, then 
you ' re concern i s a1 1 ev i  ated. 

MR. SASSO: I ' m  sorry, I d i d n ' t  hear - -  
CHAIRMAN JABER: Your concern seems t o  be, as 

articulated i n  the reply comments, t h a t  l i s t i n g  a specific 
method creates a presumption t h a t  any other means of selecting 
generating capacity i s  imprudent. 
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MR. SASSO: Yes, ma'am. 
CHAIRMAN JABER: What I heard you j u s t  say i s  you 

acknowledge tha t  there are two methods: E i ther  the RFP 

approach or the auction approach, I th ink  i t ' s  r e a l l y  the 

sentence that confuses me. I don' t  know tha t  we're saying 

d i f fe ren t  things. 

MR. SASSO: Again, I would ask the Chair 's  indulgence 

t o  a f fo rd  me the opportunity t o  consult w i th  others i n  the IOU 

community t o  respond f u l l y ,  but  i f  i t ' s  t r u l y  optional, then we 

can do tha t  now. I mean, we have the discret ion,  I th ink,  t o  

do tha t  now as a way t o  manage the RFP. 

I f  i t ' s  proposed i n  l i e u  o f  the RFP, t ha t  raises 

questions. Some- o f  them have been already asked. What does 

tha t  do t o  the process? What are the bidders' r igh ts?  What 

are the procedures? How does the Commission f i t  i n t o  that? 

Calpine envisions tha t  we come t o  the Commission f o r  some 
pre l  iminary approval o f  cer ta in  terms tha t  are pu l led out and 

shown t o  you i n  advance, which i s  not  contemplated by the 

statutes . There ' s a need proceed1 ng contempl ated by the 

statutes where we have t o  lay out our whole case t o  you, not 

ask you t o  look a t  cer ta in  c r i t e r i a  i n  a vacuum. So we're 

concerned about t h i s  form o f  a l ternat ive being prescribed by 

ru le .  

There's a question o f  author i ty.  There's a question 

o f  how i t ' s  going t o  be done. And are we going t o  be 
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expected - - are we going t o  be encouraged by the Commission t o  
do i t  when we have a l l  o f  these concerns? Whereas, i f  we stick 
w i t h  the proposed rule and the uti l i t ies after investigation 
decide t h a t  i t ' s  something t h a t  can be managed appropriately, 
i t  will benefit the customer, then we feel more comfortable 
dealing w i t h  i t  i n  t h a t  respect. 

CHAIRMAN JABER: Yeah, and I have t o  tell you, I 

agree w i t h  your concern. I t h i n k  I ' m  just - - and perhaps these 

are questions better addressed t o  M r .  Wright, but  I do want t o  
get them out there before you take your break, so you can 
discuss w i t h  Mr. Wright what his concept o f  auction i s  and be 
prepared t o  address i t  when we come back. 

uti l i t ies t o  use an auction, whether t h a t  gets articulated i n  

rule or there's an understanding, a meeting of the minds t h a t  
companies can exercise the options t o  use an auction, I want 
t h a t  fu l ly  understood. But I'm looking a t  the beginning o f  t 
proposed rule, and i t  says, "The intent o f  this rule i s  t o  
provide the Commission w i t h  information. The use o f  an RFP 

I want t o  preserve the opportunity for the public 
a 

ie 

process i s  an appropriate means t o  ensure t h a t  a public u t i l i t y  

selection.'' So the distinction between are you asking for an 
auction i n  lieu o f  the RFP process, or are you asking for an 
auction t o  implement the RFP process, I t h i n k ,  i s  very 
important i n  keeping'with the spirit o f  the rule. 

So we need t o  take a break - -  when we take the break, 
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rule t h a t  says, the u t i l i t y  can ask for a waiver i f  i t  can be 
shown t h a t  what  they're doing would result i n  a more 
cost-effective alternative t h a n  going through a process. I see 

that  as an auction process. I see t h a t  as a bilateral 

contract. A deal came up, things o f  t h a t  nature. That's 
what's envisioned i n  t h a t  waiver. So I t h i n k  cons-ider t h a t  

when you a l l  get together and discuss. 
Mr. Sasso, said under the existing rule as an option. 

I t  may be available as, 

CHAIRMAN JABER: And do discuss t h a t  because my 

understanding o f  rule waivers results i n  a PAA process, and 

l i t i g a t i o n  w i t h  respect t o  whether you can seek a waiver t o  use 
an auction t o  implement an RFP I would want t o  avoid. So i n  

your discussions, l e t ' s  see i f  we can na i l  t h a t  down too.  

question from the Florida Crystals comments, and then we'll 
break. 

COMMISSIONER PALECKI: Yes. And I only have one 

Commissioner Pal ecki , l e t ' s  go head and address your 

question primarily for Mr. Sasso but  also for the other parties 
i f  they would like t o  participate. 
asked for two things. One, they ask t h a t  the bidding or the 

Florida Crystals basically 
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RFP process not be t i e d  t o  the need determination c r i t e r i a .  

And the second th ing they ask for i s  tha t  capacity additions o f  

75-megawatt or 1 ess t o  exi s t ing steam p l  ants and capacity 

commitments o f  less than three years be excluded from the 

de f in i t ion .  And I ' d  l i k e  t o  t a l k  about the second. I don' t  

want t o  br ing up the issue o f  modifying the c r i t e r i a  tha t  are 

already stated i n  the d ra f t  rule with regard t o  t y ing  tha t  t o  

the need determination statute. 

But i t  i s  my understanding tha t  Flor ida Crystals has 

a smal l  cogeneration s i tuat ion that  they may be contemplating 

adding some capacity t o  that  p lant,  a very amount. They are 

t i e d  t o  the need determination, and they don' t  want - -  which 

may be t i e d  t o  the deed determination because you're ta lk ing  

steam, and they don' t  want t o  have t o  go through an RFP 

process. Would you have any objection t o  exempting from the 
de f in i t i on  o f  those t i e d  t o  t h i s  r u l e  capacity additions o f  

75 megawatts or less t o  ex is t ing steam plants and capacity 

commitments o f  less than 3 years? 

MR. SASSO: I may be confused by the question, but  my 

understanding i s  tha t  plants  with a steam component o f  under 

75 megawatts are already exempt from the Power Plant S i t i ng  Act 

process. Now, t o  the extent the r u l e  i s  coextensive wi th  that ,  

they would be exempt from t h i s  ru le .  

COMMISSIONER PALECKI: I think you're correct ,  but I 

believe tha t  what they are ant ic ipat ing i s  a capacity addit ion 
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LO an ex is t ing plant t ha t  might br ing i t  over the 75 megawatt 

Lhreshold. They have a very speci f ic  circumstance, and they 

vere here and present a t  the p r i o r  workshop, but were very 

iopeful t ha t  they could have the-lr s i tuat ion removed from t h i s  

v l e  so tha t  they could make a small addit ion t o  t h e i r  ex is t ing 

2apaci t y  without having t o  go through t h i s  process . 
MR. SASSO: Well, I suppose t o  the extent it c a l l s  

for an in terpretat ion o f  the statute, whether they are exempt 

from the statute - -  
COMMISSIONER PALECKI: We1 1, they actual l y  aren ' t  

asking t o  be exempt from the statute, and they believe that  

they would not be exempt from the statute. They are asking t o  

be exempt from 'the rule.  

MR. SASSO: We1 1 , I suppose - i f one u t i  9 i t y  were 

granted an exemption, i t  would need t o  be applied uniformly t o  

a l l  u t i l i t i e s  unless they applied f o r  a waiver and demonstrated 

that they qua l i f ied  f o r  a waiver. As Mr. Ball inger points out, 

there i s  a waiver provision i n  the rule,  and perhaps they could 

apply f o r  a variance. 

but there might be some options available t o  them. 

I don't want t o  give them legal advice, 

COMMISSIONER PALECKI: So you would be against then a 

speci f ic  exception f o r  capacity additions t o  ex is t ing plants o f  

75 megawatts or less? 

MR. SASSO: Well, i f  i t  were put i n  the r u l e  i n  those 

terms, i t  would apply evenhandedly t o  everybody. I f  the 
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Commission wants t o  create an exemption, I don' t  see any 

d i  f f i  cul t y  wi th that .  

COMMISSIONER PALECKI: Well ,  I th ink what the point 

that  they have made i n  t h e i r  pleading i s  that ,  rea l l y ,  t h i s  

should be a ru le  tha t  applies t o  s ign i f icant  additions. And 

they bel ieve that  capacity additions o f  75 megawatts or less t o  

an ex is t ing  steam plant,  they have suggested tha t  t h a t ' s  not 

s ign i f i can t  

MR. BALLINGER: Commissioner Pal  ecki , maybe 1 could 

help. F i r s t  th ink i s ,  i s  the ru le ,  ex is t ing r u l e  and even t h  

proposed r u l e  would not apply t o  Flor ida Crystals. They are 

not a publ ic u t i l i t y .  They are an independent generator. This 

ru le  l a y s  out procedures fo r  investor-owned u t i l i t i e s  only. 

That's the bidding procedure. Whether they come under the 

Power Plant S i t i ng  Act or not i s  a d i f fe ren t  matter, and t h a t ' s  

not addressed by the ru le .  

But what they ' re  asking f o r  i s  bas ica l ly  a 

c l a r i f i c a t i o n  o f  what would const i tute a waiver. And I think 

i n  some ea r l i e r  versions o f  s t a f f  proposals we had language 

s i m i l a r  t o  t h i s ,  t h a t  i f  the u t i l i t y  was contemplating a 

three-year deal, a short-term procurement, i t  would not have LO 

go through the RFP process. And t h a t ' s  the way I read the i r  

proposed revisions. So tha t  i f  a u t i l i t y  was looking a t  

something that  was a short-term deal, they would not have t o  go 

through the whole RFP process t o  secure that  deal. They could 
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j u s t  sign a b i l a te ra l  contract and be done wi th  it. 

COMMISSIONER PALECKI : And i t  I s my understanding tha t  

the e a r l i e r  language i s  no longer i n  the ru le ,  and now we have 

waiver 1 anguage tha t  woul d give the Commi ssion some f l  exi b i  1 i t y  

depending on whether we f e l t  tha t  i t  was a s ign i f i can t  addit ion 

o r  not. 

MR. BALLINGER: Correct. And the waiver language 

says i t  can be granted i f  i t  can be shown tha t  the process the 

u t i l i t y  wishes t o  proceed would resu l t  i n  a more cost -ef fect ive 

a l ternat ive or better r e l i a b i l i t y ,  t ha t  k ind o f  thing. 

COMMISSIONER PALECKI : And you' r e  saying the i  r 
concerns about making a small  addit ion t o  t h e i r  ex is t ing plants 

r e a l l y  a re  not founded because since they ' re  not a u t i l i t y ,  

they would not have t o  comply w i th  the r u l e  anyway? 

MR. BALLINGER: Correct. I ' m  not a layer, but t h a t ' s  

the way I read it. This ru le  would not apply t o  them. 

COMMISSIONER PALECKI: What i f  they made a small  

addit ion t o  t h e i r  ex is t ing  plant wi th  the in ten t  o r  wi th  a 

contractual obl igat ion wi th  the u t i l i t y  t o  provide tha t  

capacity t o  the u t i l i t y ?  Would tha t  k ick  in the r u l e  or  not? 

MR. BALLINGER: No. I t ' s  driven by the u t i l i t y ' s  

needs and when they need capacity and i f the u n i t  they' r e  

planning t o  construct would go through the Power Plant S i te  Act 

or not. It has no r e l a t i o n  t o  what the independent i s  

bui 1 ding. 
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MR. HARRIS: And, Commissioner, I th ink the 

de f i n i t i on  o f  publ ic u t i l i t y  i s  l a i d  out on, I th ink,  the 

second o r  t h i r d  page o f  t h e  ru le  and c lea r l y  does not 

contemplate anything other than, - I  th ink,  a regulated u t i l i t y  

i n  Flor ida which I believe are the four IOUs. 

C O M M I S S I O N E R  PALECKI : So are you basical l y  t e l l  ing  

me tha t  Florida Crystals '  concerns are unfounded, and they 

r e a l l y  d i d n ' t  even t o  - -  

MR. BALLINGER: No. I d i d n ' t  read anything i n  t h e i r  

comments about them expanding t h e i r  f a c i l i t y  i n  t h e i r  unique 

circumstances. But what it would do i s  i f  they d id  expand and 

they wanted t o  enter i n t o  a short-term contract wi th the 

u t i l i t y ,  they don' t  want t o  have t o  go through the RFP process 

as a respondent i n  order t o  do tha t  type o f  contract. They 

want t o  j u s t  be able t o  s i t  down a t  the table and negotiate a 

three-year deal. That 's permissible today and under the 

proposed ru le .  

CHAIRMAN JABER: Mr. Sasso wanted t o  response t o  your 

question, Commissioner Palecki 

MR. SASSO: Yes. Just looking a t  t h e i r  comments, I 
don' t  understand the thrust  - -  I d i d n ' t  cer ta in ly  u n t i l  now 

understand the  th rus t  o f  t h e i r  comments t o  certain a par t icu lar  

project  they envi s i  oned. I understood the i  r proposed r u l  e 

change t o  expand the r u l e  t o  capacity additions o f  75 megawatts 

or more, which would expand the coverage beyond the Power Plant 
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S i t i ng  Act, and then they wanted t o  create an exemption from 

t h a t  t o  make i t  less f a r  reaching. 

Now, t h a t ' s  a ru le  proposal o r  ru le  revis ion tha t  

we've addressed i n  d i f ferent  ways a t  d i f fe ren t  times and 

opposed. But t o  the extent they have some individual issue o r  

individual project ,  they have not put tha t  on the table, and I 

feel uncomfortabl e discussing the c i  rcumstances of an 

individual project  without knowing the facts and i n  a ru le  

hearing context, especially since i t ' s  not what they put on the 

tab1 e 

COMMISSIONER PALECKT: Yeah. I was going back t o  the 

comments tha t  they made a t  the l a s t  workshop, where they talked 

about t h e i r  own circumstances and not wanting t o  need t o  'go 

through t h i s  process j us t  f o r  a smal l  addit ion t o  the i r '  

ex is t ing plants '  capacity. But i t  seems t o  me tha t  they 

wouldn't need t o  go through the process anyway. So I'll jus t  

withdraw t h i s  from - -  

MR. SASSO: That might have been a reaction t o  an 

ea r l i e r  version o f  the ru le .  

MR. CLARK: I th ink what i t  has t o  do with the 

ea r l i e r  version expanded what the ru le  applied to ,  and they 

would have had t o  go through the ru le .  So they would have 

needed a waiver. Now that  you have l im i ted  i t  t o  those that  

have t o  go through the Power Plant S i t i ng  Act, the u t i l i t i e s  

can s t i l l  do those b i l a te ra l  short-term contracts. You d idn ' t  
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icable t o  them. So the waiver i s  no longer 

COMMISSIONER PALECKI: I th ink  I ' m  through wi th  t h  

l i n e  o f  questioning. Thank you. ~ 

CHAIRMAN JABER: Commissioner Bradley. 

COMMISSIONER BRADLEY: And, you know, I don' t  know 

what t h i s  does t o  the c a l l ,  but I ' m  assuming tha t  being the 

opt imist  t ha t  I am tha t  t h i s  a l l  works out, and the I P P s  get 

S 

the opportunity t o  do some contracting. And what I would l i k e  

the s t a f f  t o  consider i s  how we deal wi th  outsourcing as it 

relates t o  the IPPs ,  because being tha t  my background i s  i n  

economic development, I have a keen in te res t  i n  what happens on 
theeconomic scene here i n  the s tate o f  Florida. 

And what would give me some additional comfort when 

we get t h i s  addit ional par t i c ipa t ion  i s  t o  have the I P P s  also 

come t o  t h i s  Commission and give us a plan tha t  deals w i th  

t h e i r  outsourcing process because, i n  my opinion, an RFP i s  an 

outsource process. And  I ' d  l i k e  t o  know what the I P P s '  plan - -  
and this i s  something you a l l  can th ink  about i n  the future 

when a l l  t h i s  comes t o  f r u i t i o n .  How you intend t o  outsource 

w i th  some o f  the other entrepreneurs and interested par t ies i n  

the s tate o f  Flor ida as it re la tes t o  the creation o f  

addi ti onal busi nesses and job opportunities. 

t h a t ' s  important because, you know, none o f  t h i s  works i n  the 

state o f  Flor ida i f  we create a s i tua t ion  where we export 

1 th ink  tha t  
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do l la rs  t o  another state. 

Flor ida captures as many entrepreneurial opportunities and jobs 

as we possibly can as a resu l t  o f  what we're doing here today. 

I ' m  in te res t  i n  making sure tha t  

So I need t o  put the I P P s  on notice t o  the fac t  that ,  

you know, once we've deal t  w i th  your outsourcing issue, then 

you're going t o  have t o  come back before t h i s  Commission, i n  my 

opinion, t o  give us a plan f o r  what you're going t o  do f o r  the 

s tate o f  Florida and how you're going t o  create additional 

entrepreneurial opportunities and jobs and who you're going t o  

outsource w i th  and how you're going t o  structure your RFPs t o  

achieve that .  

CHAIRMAN JABER: Okay. We're going t o  come back a t  

1:30. We're going t o  s t a r t  wi th  M r .  Sasso. I ' m  going t o  l e t  
you have two minutes t o  address Exhibi t  3, and then you can 

respond t o  the auction questions. And then the Commissioners 

and I are going t o  discuss what happens next. 

(Br ie f  recess.) 

CHAIRMAN JABER: Le t ' s  get back on the record. 

M r .  Sasso, you were about t o  t e l l  us you have 

negotiated the f inal ru le .  

MR. SASSO: A t i n y  l i t t l e  piece o f  it. We have had 

an opportunity t o  discuss wi th  Schef Wright some language on 
the auction, and we have been able t o  reach an agreement. 

CHAIRMAN JABER: He said the "A" word. A l l  r i gh t .  

MR. SASSO: There must be something wrong wi th  t h i s ,  
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xit we haven't been able t o  i d e n t i f y  i t  yet. 

CHAIRMAN JABER: Only tha t  you don' t  do i t  enough. 

MR. SASSO: Would you 1 i ke t o  hear the 1 anguage? 

CHAIRMAN JABER: Yes. ~ 

MR. SASSO: I n  implementing an RFP under t h i s  rule,  

the publ ic u t i l i t y  may use or incorporate an auction process. 

CHAIRMAN JABER: Say tha t  one more time. 

MR. SASSO: I n  implementing an RFP under- th is  rule,  

the publ ic u t i l i t y  may use or incorporate an auction process. 

CHAIRMAN JABER: I l i k e  that.  Everyone agrees? 

MR. WRIGHT: Yes, ma'am. 

CHAIRMAN JABER: S t a f f ?  
{ 

MR, BALLINGER: I ' m  j u s t  wondering does t h i s  need t o  

be.incorporated i n  r u l e  language or j u s t  par t  o f  the proceeding 

that t h i s  i s  an agreement outside - -  
MR. WRIGHT: It needs t o  be i n  the ru le ,  because 

otherwise you have t o  comply wi th  120.542, which i s  a lengthy, 

r i  gorous variance requi rement . 
MR. BALLINGER: We w i l l  f i n d  a place t o  put i t  i n .  

CHAIRMAN JABER: Thank you. 

Okay. Thank you, Mr. Sasso; and thank you, part ies. 

Now, you were a l s o  going t o  have two minutes t o  

address Exhibi t  3 

MR. SASSO: Yes, ma'am. With respect t o  the markup 

o f  our time l i ne ,  I would point  out tha t  PACE has taken about 
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70 days o f f  o f  the time l i n e  wi th  respect t o  t h e i r  proposal, 

and they have done so on the premise tha t  because of the 

complaint process we w i l l  have vetted the considerations 

concerning the RFP and w i l l  expedite the a b i l i t y  f o r  them t o  

submit bids and negotiate contracts. 

I n  fact ,  j u s t  the opposite w i l l  occur. Because as I 

have described, under the ex is t ing r u l e  there i s  p r e t t y  much 

continual discussion from the outset through t h i s  time when a 

complaint procedure w i l l  be going on under PACE'S proposal, 

which i s  t rue  vett ing,  i t  i s  meaningful vet t ing.  If we have 

l i t i g a t i o n  instead o f  that ,  the informal discussions are l i k e l y  

t o  gr ind t o  a ha l t .  Both sides are going t o  be squared o f f  i n  

an adversarial set t ing,  and the t rue  ve t t ing  i s  actua l ly  going 

t o  stop. So I would imagine it i s  going t o  lengthen the time 

t o  submit bids and t o  have contract negoti a t i  ons. 
The time they have added onto the ex is t ing  rule, a 

number o f  days which were i n i t i a l l y  penned i n  by hand, needs t o  

be transferred over t o  the PACE proposal i n  the proposed ru le .  

Those additional days were tacked on on the premise tha t  there 

is a r i s k  tha t  a t  the t a i l  end o f  the process, a t  the end o f  

the day the RFP w l l l  be set aside and we w i l l  have t o  do i t  a l l  

over again 

That r i s k  ex is ts  wi th  the proposed r u l e  i n  the PACE 

proposal, a1 so. And, i n  fact ,  i t  i s  heightened because PACE 

wants t o  eliminate any f l e x i b i l i t y  in deviat ing from the 
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published c r i t e r i a ,  even i f  good cause can be shown. So we are 

going t o  be subject, under t h e i r  proposal, t o  attacks f o r  

hypertechni cal d i  screpancies and potent i  a1 l y  sent back t o  do i t  

Over again. So those days have t o  be tacked on t o  t h e i r  side 

as well b 

There i s  one more matter i n  which I would ask the 

indulgence, and tha t  i s  t o  add new facts which we were 

e t o  obtain on the heat rates f o r  Hines 1. 

CHAIRMAN JABER: Before you open your mouth, j u s t  

t I am going t o  give the other side an opportunity t o  

t o  those new facts,  so take tha t  i n t o  account. 

MR. SASSO: Yes, ma'am. I understand. No argument, 
I 

j u s t  facts.  

The Hines 1 need study was premised on two 

225-megawatt combined cycle un i ts  w i th  summer f u l l  load heat 

rates o f  8,000 megawatts summer; winter, 7,920. The actual 

performance data f o r  Hines 1 shows t h a t  the average monthly 

heat ra te  achieved has been 7,281. Keeping i n  mind tha t  f u l l  

load i s  generally lower than the average, the achieved 

substant ia l ly  beats the estimates i n  the need study i n  Hines 1. 

If we paid f o r  a contract based on the estimates f o r  

Hines 1, we would have been overpaying f o r  an anticipated 

performance tha t  we beat. The customer got the f u l l  benef i t  o f  

tha t  bet ter  achieved r~a te  than the estimated rate. And Ms. 

Clark i s  mentioning that tha t  was t r u e  also i n  Fort Myers f o r  
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FPL . 
CHAIRMAN JABER: Okay. Thank you, M r .  Sasso, Ms. 

Clark. 

M r .  McGlothl i n ,  before .we move on, are there any 

comments? 

MR. GREEN: Having had a great deal o f  time t o  study 

the comments, I commend FPC f o r  improving upon t h e i r  heat ra te 

from - - I d idn ' t  get the exact number, 75 or 800 t o  7,281 

Btus - -  

(Sound system d i f f i c u l t i e s . )  

CHAIRMAN JABER: We're back on. Okay. Great. 

Mr. Green. 

MR. GREEN: Yes, ma'am. Again, commending FPC t o  

beat t h e i r  assumed heat r a t e .  But I th ink i t  j u s t  goes t o  show 

you that,  you know, i n  Hines 1 they had t o  use estimates from 

suppl ie rs ,  estimates from vendors. Westinghouse proposed 

operating, you know, parameters and everything else, but now 

they have Hines 1 actual ly operating. And Hines 1 i s  

operating, as he j u s t  said, a t  7,281 Btu. And coincidental ly, 

that  i s  f a i r l y  consistent wi th  the l a s t  three years o f  the 

ten-year s i t e  plans that  FPC has had out there where they said 

tha t  t h e i r  average net operating heat ra te was going t o  be 

about 7,306 f o r  Hines 3; 7,306 versus 7,281, fa i r l y  close. 

But i t  i s  curious tha t  i n  the RFP process, given tha t  

they have now actual operating performance o f  7,281, t ha t  they 
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u t i l i z e ,  I believe, an average net operating heat ra te  fo r  

Hines 3 i n  the RFP of 6,900, or some - - 6,900 and some odd 

Btus, I ' m  not sure o f  the exact numbers anymore. The point  

being s ign i f i can t l y  less than t h e i r  actual operating h is to ry  o f  

Hines 1, a l l  Westinghouse, Siemens/Westinghouse uni ts .  

MR. SASSO: Madam Chairman, I would appreciate an 

opportunity t o  correct e i ther  an m i  sunderstanding or a 

misstatement o f  f ac t  tha t  has been repeated several times. 

Because i t  i s  inaccurate, I feel an obl igat ion t o  ask t o  

correct i t  . 
CHAIRMAN JABER: Mr. Green, were you done? 

MR. GREEN: Yes, ma'am. 

CHAIRMAN JABEW: Mr. Sasso, I am going t o  l e t  you 

make that correction, and then we are moving on. 

MR. SASSO: Yes, ma'am. 

The published heat ra te  f o r  Hines 3 i n  the ten-year 

s i t e  plan as shown i n  the record o f  tha t  case, 7,306, was an 

average heat rate.  The f u l l  load heat ra te  was 6,900. It i s  

very, very d i f fe ren t .  They are d i f f e ren t  values. F u l l  load i s  

more e f f i c i e n t  than the average. The 7,306 estimated fo r  Hines 

3 i s  ac tua l l y  less e f f i c i e n t  than the achieved average fo r  

Hines 1. 

MR. HARRIS: Commissioners, I'm sorry, 1 have a 

l i t t l e  b i t  o f  concern about ta l k ing  about an open docket. I 

mean, there hasn't been a r u l i n g  issued i n  the Hines 3 need 
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determination case yet.  

CHAIRMAN JABER: Okay. Well, we are going t o  stop 

ta l k ing  about -it and l e t  the record speak for i t s e l f .  

Commissioners, I think-we are a t  the stage where we 

can wrap t h i s  up f o r  today and s t a r t  t a l  k ing about the future. 

I want t o  take a minute t o  recognize a l l  the hard 

work by the part ies before I l e t  you know what my desires are 

going forward. 

Commissioner Deason, do you have a question? 

COMMISSIONER DEASON: I'm sorry, I d i d n ' t  have my 

microphone on. Can I ask one l a s t  question before we get 

s tar ted w i th  the closing? 

CHAIRMAN JABER: Absoli utely. 

COMMISSIONER DEASON: We had some discussion earl i e r  

about i f  there i s  t o  be a provision f o r  a complaint and how i t  

would be handled and t h a t  sor t  o f  thing, and there was some 

suggestion tha t  perhaps some o f  these questions could come up 
before the prehearing o f f i c e r  and tha t  sort o f  thing. And I 

star ted thinking that ,  well, we need t o  have a prehearing 

o f f i c e r  i f  tha t  i s  t o  be the process. And I noticed tha t  there 

i s  a requirement w i th in  the ex is t ing  ru le ,  which I th ink i s  

maintained i n  the proposed ru le ,  tha t  once the IOU issues an 

RFP t h a t  they have t o  give notice t o  the Commission. 

And I guess .my question maybe f o r  you or  for s t a f f  i s  

t ha t  once we get t h a t  notice, even though there has not yet  
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been a f i l i n g  f o r  a determination o f  need, can we open a docket 

i n  contemplation o f  t ha t  f i l i n g ,  go ahead have a prehearing 

o f f  i cer assi gned, and i f matters come up concerni ng objections 

o r  t h a t  sort o f  thing, we already have a docket, we already 

have a prehearing o f f i c e r  assigned and we probably could 

expedite those matters . 
CHAIRMAN JABER: Mr. McLean can correct me i f  I'm 

wrong here, Commissioner Deason, but I don' t  th ink  there i s  

anything tha t  precludes the Chairman's Of f i ce  from assigning 

prehearing o f f i c e r  t o  a case whether i t  i s  o f f i c i a l l y  docket 

a 

d 

or comes i n  on an informal basis. 

administrative duties I can assign a prehearing o f f i c e r  t o  

govern a proceeding. And i t  seems t o  me, though - - and, M r .  

McLean, I ' m  going t o  l e t  you comment, ydu or Mr. Harr is on 

t h i s  - -  i t  seems t o  me tha t  i f  we pursue the idea o f  the 

objection resolut ion process, or the complaint resolut ion 

process, tha t  when we receive notice o f  an RFP, whether it i s  

i n  the d r a f t  stage or not, tha t  i t  would be - -  f o r  the sake o f  

administrative e f f i c iency  we may want t o  go ahead and assign a 

prehearing o f f i ce r .  

I th ink  tha t  as par t  o f  my 

MR. McLEAN: Yes, ma'am, I don' t  th ink  there i s  

anything wrong wi th  tha t .  (Inaudible. Microphone not on) - -  I 

also understood tha t  one p o s s i b i l i t y  is  t o  i n i t i a t e  a - -  tha t  

complaint docket i tse1.f  could have a prehearing o f f i ce r .  

the compl a i n t  were separately docketed, i s  one possi b i  1 i ty. 

I f  
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9nd I - -  
COMMISSIONER DEASON: Well, I guess my question, and 

naybe tha t  i s  something - -  1 was assuming tha t  there would be 

me docket, one prehearing o f f i c e r  f o r  complaints, and then 

that would carry through r i g h t  i n t o  a need determination - -  
MR. McLEAN: I think tha t  works, too. 

COMMISSIONER DEASON: - -  j u s t  f o r  ease and 

zff iciency. But I suppose you could create a docket f o r  a 

:omplaint, but i t  seems t o  me i t  would be less than the 

2 f f i c i e n t  th ing  t o  do. 

MR. McLEAN: 

CHAIRMAN JABER: My preference, I have t o  t e l l  you 

I th ink e i ther  way i s  legal .  

because t h i s  issue came up l a s t  year-, my preference f o r  the 

sake o f  consistency and administrative ease would be tha t  you 

have one prehearing o f f i c e r  rather than pu t t ing  me i n  tha t  

posit ion, awkward or  not. 

I mean, we are blessed w i th  a very co l leg ia l  body 

r i g h t  now, and I have never had a prehearing o f f i c e r  t e l l  me I 

can' t  take a docket from him. But i t  seems t o  me j u s t  t o  avoid 

that  sor t  o f  concern i t  should be one docket, one prehearing 

o f f i  cer . 
MR. McLEAN: Sure. I don' t see any problem wi th  

that .  

COMMISSIONER DEASON: I ' m  sorry f o r  tha t  

interrupt ion.  I thought 1 would j u s t  k ind o f  throw tha t  out 
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there and see what the reaction would be. 

CHAIRMAN JABER: I th ink  those are great 

:onsiderations. 

Commissioners, are there any other questions? My 

thought here, Commissioners, no one can say tha t  t h i s  process 

ias not been c lea r l y  vetted and dialogued and tha t  t h i s  r u l e  

ias not been given the appropriate at tent ion by t h i s  agency and 

iy the Commissioners. 

I want t o  take a minute t o  commend the par t ies for 

their  patience and t h e i r  wil l ingness t o  lend t h e i r  expertise on 

these issues. 

leave i t  a t  that .  I th ink  the Commissioners went over and 

ieyond i n  f a c i l i t a t i n g  those compromises, and S t a f f  d i d  a good 

job on t h i s  r u l e  rewri te.  

I th ink  a l o t  o f  compromises were made. I w i l l  

I th ink  I heard a l o t  o f  compromises i n  the l a s t  24 

lours, even i n  addi t ion t o  what i s  contained i n  the ru le .  So I 

Mould love the opportunity t o  th ink  about a l l  o f  tha t  and how 

it gets incorporated i n t o  the ru le .  

I th ink  we have heard enough, though. And I am ready 

for not entertaining post-hearing comments, I r e a l l y  don ' t  need 

to hear anymore. 

zommissioner. I am ready fo r  a s t a f f  recommendation. I want 

tha t  s t a f f  recommendation t o  come on December 20th, and I want 

a special agenda conference t o  be held on January 3rd. 

I don' t  want post-hearing comments as one 

That i s  where I am, Commissioners. I am cer ta in ly  

FLORIDA PUBLIC SERVICE COMMISSION 



1 
2 

3 

4 

5 

6 

7 

8 

9 

10 
11 

12 

. 13 

14 

15 

16 
17 
18 

19 

20 

21 

22 

23 

24 

25 

361 

w i l l i n g  t o  entertain discussion. And a t  tha t  special agenda 

conference, t o  put people on notice i f  the Commissioners agree, 

1 don' t  want t o  hear from par t ies a t  t ha t  agenda conference, 

e i ther .  

ru le .  

I th ink tha t  i s  enough. ~ I am ready t o  vote out a 

Saying a l l  o f  t ha t  and, again, recognizing I haven't 

heard from the Commissioners on t h i s ,  I would hope tha t  

whatever r u l e  comes out on January 3rd tha t  your c l ien ts ,  M r .  

Sasso, and your c l i e n t ,  Ms. Clark, and everyone else tha t  i s  

s i t t i n g  i n  the audience - -  M r .  Stone, don' t  t h ink  we have 

forgotten about you, and M r .  Beasley. 

and beyond i n  implementing the ru le .  

I hope tha t  you go over 

, I th ink  you a l l  know from l i s t e n i n g  t o  us for the 

past year, you understand what the i n ten t  i s  and you Understand 

the s p i r i t  o f  what we have t r i e d  t o  accomplish. 

take away from the great job the IOUs have done providing 

e l e c t r i c i t y  i n  the S t a t e  o f  Florida. 

given you an opportunity t o  re in force t o  us what a great job 

you do. And I th ink you have heard t h i s  Commission recognize 

that .  

It i s  not t o  

I f  anything t h i s  year has 

This has always been and w i l l  continue t o  be how do 

we make i t  better.  And t o  the degree we can make i t  better,  I 

th ink  i t  i s  our respons ib i l i t y  t o  entertain any revisions t o  

our r u l e  where approprj ate. 

Saying a l l  o f  that ,  Commiss 
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dhat I would l i k e  t o  accomplish, and I am interested i n  your 

feedback. 

COMMISSIONER DEASON: We1 1 , Madam Chai rman, when I 

f i r s t  heard the January 3rd date,. i t  gave me some pause fo r  

concern because I was th ink ing tha t  Flor ida State was going t o  

be playing i n  the Orange Bowl on the evening o f  January 2nd. 

3ut now since they are playing i n  the Sugar Bowl on the evening 

D f  January l s t ,  there i s  no problem. So I th ink  January 3rd i s  

3 go. 

COMMISSIONER BAEZ: 

:ommi ss i  oner Deason , we won ' t 
Dut by 8:OO tha t  w i l l  be real 

CHAIRMAN JABER: We 

speak - -  

And along the same l i n e s  as 

mention names, but i f  we can get 

y great. 

1, i f  par t ies don' t  get t o  

COMMISSIONER DEASON: Was there some 1 i ttl e game 

involved on January 3rd? 

COMMISSIONER BAEZ: I t ' s  a Pop Warner Championship 

3ame and - -  
CHAIRMAN JABER: I get no respect. I have t o  t e l l  

you, t h i s  i s  on the heels o f  hearing complaints about no lunch. 

Okay. Commi ssi  oners, by everyone e l  se' s s i  1 ence, I 

take t h a t  t o  be tha t  our next course o f  act ion w i l l  be a s t a f f  

recommendation December 20th, and a speci a1 agenda conference 

on January 3rd. 

One f i n a l  thing, i t  i s  a thank you fo r  the part ies i n  
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accommodating something that  happened 1 a s t  week, and your 

w i  11 ingness t o  be prepared t o  have a hearing today and 

yesterday. I appreciate that  from the bottom o f  my heart, 

thank you. 

(The hearing concluded a t  1:50 p.m.1 
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