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Docket No. 020413-SU - Initiation of Show Cause Proceedings aga ins t f lohp  
Utilities, Inc. for failure to charge approved service availability charges in 
violation of Order PSC-01-0326-FOF-SU and Section 367.091, F.S. 

Administrative Services 
Florida Public Service Coinmission 

Re: 

Dear Ms. Bayo: 

Please find the original and fifteen copies of Aloha Utilities, I n c h  Motion to Establish Issues 
to be filed in the above-stated docket. Also attached is a copy to be stamped and retumed to our 
office. 

Should you have questions or need any additional information, please contact me. Thank 
you for your assistance in this matter. 

Very truly yours, 
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Attorney for Aloha Utilities, Inc. 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Initiation o r  show cause proceedings 
against Aloha Utilities, Tnc. In Pasco CoLiiitjr 
for failure to charge approved service 
availability charges, in violation of Order No. 
PSC-01-0326-FOF-SU and Section 367.091. 
Florida Statutes. 

DOCKET NO. 02041 3-SU 

f 

MOTION TO ESTABLISH ISSUES 

Pursuant to Rule 25-1 06.204, Florida A~Ii:iinislrative Code, Aloha Utilities, Iiic. (Aloha) 

files this Motion to Establish. Issues and it? support t1:ereoC states as follows: 

1. In Order PSC-02- 1250-SC-SU (Order 02-1 250), issued on September 1 I ?  2002, 

the Coinmission: 1) rejected Aloha’s proposed Settleinent Agreement; 2) alloived Aloha to 

bacltbill developers for service wailabili ty charges that sliould liavc been collected from May 23, 

3,001 until April 16, 2002; 3) iinputcd as CIAC the $659,547 in service availability charges that 

AIolia should have collected; 4) established the effeclive date of the service availability tariff as 

ApriI 16, 2002 ; 5) show caused Aloha ror failure to file the service availability tariff and failure 

to collect the appropriate service availability cliargcs and 6) granted intervention to SRK 

Partnership Holdings, LLC. The iillputatioii of CIAC, backbilliiig and effective date of the tariff 

were issued as Proposed Agency Action (PAA) decisions. 

2. On October 2, 2002 both Aloha and Adam Smith &terprises, Iiic. (Adam Smith) 

timely filed requests for l-ieariiig in this docket.. 
1 I 

,-l 
3 .  Procedural Order PSC-02- 1460-KO-SU (Ordcr 02- 1460), issued in this docket 

LAJ on October 23, 2002, states that the “scopc ofthis proceeding shall be based upon the issues 
P -51 ‘20 
L.., a 
i -  

raised by the parties and Coinmission staff (staff) up to and dming the preheariug conference, :?- 
I L  I L a  - - 7  

uF7 
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~iiiless modified by the Conmission." [Ol-der 02- 1460 at I .I Order 02- I460 also requires each 

party to the dhclcet to -file a prelieariiig stateincnt which identifies each qucstioii of fact, law or 

policy that the party considers at issue a id  each party's position on each such identified issue. 

[Order 02-1460 at 4-51 Disputes regarding thc subject iiiattcr aiid the exact wording of the issues 

to be litigated in the case are norinally resolvcd by the Prelienring OIficer at the preheariiig 

conference and placed in a preheariiig ordcr tvhich coiitrols the proceeding unless a party can 

meet the criteria for adding a new issue after its i s s w "  [O1-dcl- 02-1460 at 5-61 

e 4. Order 02- 1460 has sct the datc for thc pidiearing coderence in thi docket as 

Monday, March 34, 2003 aind t1ic date lbr tlic hcal-ing as April 1 I ,  2003. [Order 02-1460 at 73 

However, in an erfort to reach consensus on the matters at  issue in this proceeding and the 

wording of the issues agreed ~rpon, the Stall' aiid partics held two iiif'or~iial issue identification 

riieetiiigs on October 8, 2002 and December 18, 2002. At these meetings parties were unable to 

reach agreeiiietit regarding either what matters had been protested, and thereby put at issue by the 

parties, or regarding the actual woi-ding of the issues that d i  agreed had been raised. 

5. The iiecessity to resolvc the inatters at issue in this proceeding, arid the exact 

wording of those issues, now rather than waiting until the prehenring conference to clo so is both 

practical and substantive. First, AIolia has alrcndy liled dircct tcstiniony in this proceeding which 

addresses the effective date ol'tlie 1ai-i I'l: Intcrvcnor tcslimony is duc to be filed by Adam Sniith 

on February 3, 2003 a id  by Coinmission stall'on 17cbruary 17, 2003 with rebuttal filed by Aloha 

on March 3, 2003. [Order PSC-O2-1551-PCO-SU, issued 011 Novcmber 12,2002, i t  21 Ef'iort? 

time and money caii be saved in the ]ireparation of. this testimony i l  parties know wketlier the 

effective date of the service availability tarifr is, or is not, at issue. 111 short, Adam Siiiith wiII not 
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present its aijpnient concerning this issue and Aloha will not rebut that testimony if the issue is 

found not to iinve beciz raised. Ruling now also reiiioves the necessity for parties to file a motion 

to strike such testimony if it is ~ l t i i m i ~ l y  decidcd at the prehearing coiil‘erence that the effective 

date of the tariff is not at issue. Sccond, whether thc el’fcctive date oftlic tarilf is at issue affects 

the legal argwients structured by both Aloha and Aclaiii Smith. A ruling on the issue relieves 

parties from having to iiialte alternative argunients - one if‘ the e1Tective date is at issue, another if 

it is not. Third. thc issues 1 - a i d  i n  n proceeding provide the backgrou~~d against which all 

discovery requests are iiieasured siiicc the basic standard Tor alloivable discovery s whether it is 

relevalit. [Rde  1.280(b)( I ), Florida Rulcs oI’ Civil ProcedLire] The parties have outstanding 

discovery iiiotions currently pcndiiig bcl‘ore the Co~nii~ission wliicli will  be impacted by a 

decision regarding the areas at issue Ju this docltct. For tliese reasons, a decision 011 the issues 

now will substailtially streamline the pretrial proccdurcs Orders 02-1 460 and 02-1 55 1 require be 

followed in this case. 

I 

ARGUMENT 

5. With regard io the issues, tlie main cl isagreement between tlie parties is whether 

the effective date ofthe service avaikhility tarii’l. increasing Aloha’s charges to $1,650 per 

equivalent residential connection and $12.79 per gal Ion Ibr all other coiiiiectioiis was protested. 

Adaim Smitli takcs the positioii that iicitlier i t  nor Aloha raised this- issue in  their petitions for 

hearing. This is incorrect. Alolia did ralisc the tarifrs effective date as aii issue in its petition 
I 

both directly and indirectly as discusscd i n  111ore detail below. Staff tales the position that the 

effective date of thc tariff is so iiitertiviiiecl with the issues of backbilling and imputation of CIAC 

that if either of these issues was timely raised, tlic cffectivc date of the tariff was tliereby put at 
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6 .  Aloha placed the imputation o f  CIAC Ibr the uncollected service availability 

chargcs directly at issue in this proceeding by the following iiicaiis. Aloha included in the 

“Disputed Issues of Fact and Law’‘ section of its petition the following issues: “Is it appropriate 

to impute CIAC for the uncollected service awilrtbility charges which should have been collccted 

from May 23, 2001 until April 16, 2002, a id  if  so, what amoLiiit ol‘CIAC should be imputed?” 

and “Does the imputation of CIAC witlimit the ability to f~ i l ly  baclcbill for the uiicollected service 

availability charges which should have been collected fi-0111 May 12, 2001 to Apri 16, 2002 

constitute a taking?” [Aloha Petition at 3-4.1 In tlic “Substantial Interest” portion of its petition, 

AIolia stated that Aloha’s substantial interests werc impacted because “tlic efkctive date of the 

tarifTcoiiti-ols thc date by which CIAC can bc imputed". [Aloha’s Petition at 2.1 I n  Ibotnote 3 ol‘ 

its petition Aloha iiiade the intent of‘ its pctilioii C I C X :  “his request for hearing is being filed in 

order to preserve Aloha’s right to backbill developers mid bui1dei.s who connected to Aloha’s 

system f-ro~n May 33, 3,001 until April 1 G ,  2002 ... [Aloha Petition at ;.:I It is Alofia’s position 

that the effective date of tlic tariff is May 23, 3,001 becausc that is the date that is consistent with 

both the imputation of CIAC and bacltbilliiig for the uncollected service availability charges as 

ordered by the Coiminission. Aloha has clearly raised the imputation of CIAC as a disputed 

issue, clearly tied the ability to impute CIAC to the effective date of the tmifl‘ and clearly alleged 

I 

the substantial impact of both. The efkctive date of the service availability tariff has been timely 

I and directly raiscd by Aloha. l 

7 .  Even had Aloha not clircclly raised the crf‘cctivc date of the tariff as an issue. 

Aloha agrees with Staff that it is simply jmpossible to segrcgatc the tariff3 efcective date froin 
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either the imputation of CIAC or backbilling. The el‘fkctive date of the taril’f is intrinsic to both 

concepts. Aclaiii Sinitli, by its o\vn aclniissioii, has raised the issue of backbilling. Adam Siiiith 

concedes that Aloha has timely raised the issuc or  the iinputation of CIAC. The issue of the 

effective date oF the tariff has been raised inclircctly in this proceeding. 

8. Finally, as Order 03-1460 states, any issue n u y  be raised by the Commission or its 

Staff prior to the date of the prehearing conl’erence on its own motion. Adam Smith first raised 

its objection to the inclusion of the effective date of the servicc availability tariff as aii issue at 

the iiiitial issues ineetiiig on October 8‘’’ and witcrated its ob.iectioi.1 at the secoiid I ieeting on 

Decetnber 1 8‘”. On Deceiiiber 8“’, Coii1missiun S M ’  proposed an issue list which iiicluded the 

effective date oftfic tariff as a factual issue: “What shoulcl be the efkctivc date for Aloha’s 

current service availability tarif1 for its Seven Springs wastewater system?” [Attachment A] 

Likewise, Aloha proposed a siinilar issue:”Wliat should be the effective date of the tariff 

increasing Aloha Utilities, Iiic.’s wastcwater service availability charge from $206.75 to $1,650 

per equivalent residential connection and $12.79 per @Ion for all other connections?” 

[Attachment 731 Alolia agreed to accept the Stal‘i’s wording ol: the issue on Deceiiiber 8? 

Coiiiiiiission Staff has the saiiie ability as other parties to the case to raise issues and has done so. 

The efl‘ective date of the tariff is, and shoulcl be, at issue in this proceeding. 

1 

9. All parties at the December 8’” tneeling agreed that imputed CIAC and backbilling 

hac1 been put  at issue by Aloha and Adant Smith, rcspccthlly, Furthcr, parties agreed that each 

factual issue shoul ct have an associated legal issue. l-Io\vever, with regard to these w x e s  the 

parties are in disagreeineiit about the exact worcliug to be used. 

I 

-5-  
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10. The proposed wording fbr. the issues is as follows': 

Legd Issues: 
1 .  Staff: Does the Coisiinission have the legal authority to permit Aloha 

Utilities, h c .  to collect from developers the difference in the prior 
and current wastewater scrvice avdability tariffs for the period 
May 23, 2001 through April 16, 2002? 

Alolia: Does the Coniiiiission have the statutory authority to authorize 
/-\folia Utilitics, Inc. to collect fi-on1 developers $1,650 per 
equivaicnt 1-esidcntial coiinectioii and $ 3  2.79 for other connections 
niade during the pcriocl of May 23, 200 1 through April 16, 2002? 

2. Staft  Would tlic imputation of' CTAC on thc utility's books in the aiiiount 
o r  thc uticollectcd service availability charges 
the utility to collect these cliargcs froill 
taking and/or R pcnnl ty? 

Aloha: Docs the imputation of CIAC on Aloha's books in the aiiiount of 
thc LI tico 1 I cc tcd was tcwa tcr se i4  cc avni labi 1 i ty cliargcs without 
authorizing Aloha to collect these charges coiistitutc an 
UII c o 11 s t i t ut i o 11 a I taking and/or a p e i i  a 1 t y ? 

Factual Issues: 
3 .  
-i Star: If the Coiiiinission has the legal authority to do so, should Aloha 

Utilities, Inc. be allowed to collcct from dcvclopers the difference 
in  the prior and current service availability tariffs fbr the period 
May 23, 3,001 through April 16, 2002 Liiiclci- the facts of this case? 

Aloha: If tlic Cominission has thc statutory authority to do so, should 
Aloha Utilities, Inc. be authorized to collect i'i-0111 developers 
$1,650 per equivalent residential coiinection and $1 2.79 for other 
coiiiiections made during the period of May 23, 2001 tlirough April 
1 G ,  2002? 

4. Staff: Should CIAC be imputed on the utility's books for the uncollected 
service availability cliarges which sliould have been collected froin 

I 
At the December 8"' meeting, Adaui Sinith and Aloha agreed with the wording of some I 

of the Staff issues and disagreed with others. Staff provided a preliminary issues list to parties 
after that meeting in which the Staff attempted to rellect agreements inade. [Attachment C] On 
December 23, 2002, Aloha amended the Staffs list and provided its clianges to aII parties. 
[Attachment D] 
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--_ -- May 23, 2001 until April 16, 2002, and if‘ so. in what aiiiount? 

Aloha: Is it appropriate to iinpute CIAC on Aloha’s books lor the 
uncollected wastewater service availability charges which shoulcl 
have becn collected li.oni May 23, 2001 through April i 6, 2002, 
and i f  so, in what ainount‘? . 

I I .  The chaiigcs to the wording of the issucs proposcd by Aloha have been inade to 

make the issues as neutral and as broad as possible. For this reason, “charges” and time periods’ 

are substituted for. “tariffs” in Tssucs 1 and 3 .  I n  Issue 3, the phrase “under the facts of this case” 

was deleted as redundant since cvery issue acldressed in evei-y casc 1 itigated before the 

coininissioii is consiclcred in  liglit of llie facts presented by tlie parties. In Issue 2/ “wastewater” 

is added as a clarification chic to the fact that Alolia has water scrvice availability charges which 

have increased as the result 01’ an appealed ratc case. I++thcr, in Issue 2, “unconstitutional” is 

added to clarify the lcgd concept being rcfcrcnced. Finally, in Issues 1 a i d  3,  “statutory” has 

been substituted for “legal” in ordcr to morc accurately reilcct the authority of the Coinmission. 

WHEREFORE, Aloha Utilities, Inc. requcsts that the Prehearing Officer enter an ordcr 

which establishes the eUective datc ol‘ the scrvice availability tariff as an issue in this proceeding 

and adopts the wording proposed by Aloha for the issues identified above. 

Respectfully submitted this / h a  day of January, 2003 by: 

b p 4 4 - . k ?  -& 

I I 
Suzanne Bro wiiless 
1975 Buford Blvd. 
‘ I a1 1 alias s ee , F 1 o ri cia 3 23 0 8 
PPhoixx (850) 877-5200 
FAX: (850) 878-0090 
E- 111 ai I : sbro w 11 1 es s @co i u  cas t . net 

Attorney for Alolia Utilities, Inc. 
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CERTIFICATE OF SERVICE --_ 

I I-IEREBY CERTIFY THAT a true and correct copy of the foregoing has been provided 
to the persons listed below by U.S. Mail, ('I:) 1-Taiid Delivery, or (4:'k) E-Mail, this /&L day ol' 
January, 2003. 

* Rosaniie Gervasi 
S en i o i+ At t o rile y 
F 1 or i d a. Pub 1 i c S e r vi c e C o iii 111 i s si o 11 
Tal 1 alias see, F L 3 2 3 4 9 - 0 8 5 0 

Kathryn G.  W. Cowdery 
Rudeii. McClosky Law Firm 
21 5 South Monroe Street 
Suite 81 5 
Tallahassee, FL 3230 1 

:':Joe McClotlilin. Esq. 
McWlirtcr Reeves Law Firiii 
117 South Gadsden Street 
Tallaliassee, FL 3230 1 

Stephen C. Burgess 
.Tack Shreve 
Office of Public Counsel 
c/o Florida Legislature 
1 1  1 West Madison Street 
Rooin 8 12 
ri'al lahassee, FL 32399- 1400 

S teplieii Watford 
Pres i cl en t 
Aloha Utilities, h c .  
69 15 Perrine Ranch Road 
New Port Richey, FL 34655-3904 

c:  3757 
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g:\alohaissueslist.rg 

1. S-he&d= Aloha be d.1- 
difference in the prior and current service availability 
tariffs for the period May 23, 2001 through April 16, 2 0 0 2 ?  

I 

,2. Shouid CIAC be imputed on Aloha's books f o r  the uncollected 
service availability charges which should have been collectea 

' €rom May 2 3 ,  2001 uctil April 16, 2002, and if so, in what 
amount'? 

What should be the effective da te  for Aloha's current service @* availability tariff f o r  its Seven Springs wastewa 

Suqqested Stipulations 

1. 

3 .  

4 .  

From May 23, 2001 to April 16, 2002, Aloha erroneously failed 
to notice and implement its service availability charge 
increase to $1,650 per  residential ERC and $12.79 per gallon 
for all other connections, which charges were approved by 
Order No. PSC-01-0326-FOF-SU, issued February 6, 2001, in 
Docket No. 991643-SU. 

The tariff on f i l e  with the ,Commission from May 23, 2001, to 
April 16, 2002, erroneously reflected Aloha's old service 
availability charge of $206.75 per ERC, which was Aloha's 
approved service availability charge prior to the issuance of 
Order No. PSC-01-0326-FOF-SU. 

The (ul.1 amount of service availability charges which Aloha 
should have charged to various developers from May 23, 2001 to 
April 16, 2 0 0 2 ,  had the charges beerrcorrectly noticed and 
implemented pursuant to Order No. PSC-01-0326-FOF-SU is 
$ 6 5 9 , 5 4 7 .  

T h e  full amount of service availability'charges w ich Aloha 

16, 2 0 0 2 ,  had the charges been correctly noticed and 
implemented pursuant t o  Order No. PSC-01-0326-FOF-SU is 
$220,817.25. (according to Adam Smith's protest) 

should have charged to Adam Smith from May 2 3 ,  200,l f to April 

- _-______ - . - - . - -. ._. ___.  

- 

ATTACHMENT A 



BEFORE T1-IE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Initiation of show cause proceedings 
against Aloha Utilities, Inc. in  Pasco County 

availability charges, in violation of Order No. 
PSC-01-0326-FOF-SU and Section 367.091, 
Florida Statutes. 

for failure to charge approved service DOCKET NO. 020413-SU 

/ 

PROPOSED ISSUES OF ALOHA UTILITIES, INC. 

1. Does the imputation of CIAC without the ability to fLil1y baclcbill for the 
undercollected wastewater service availability charges which shoul have been 
collected from May 23, 3,001 until April 16, 2002 coiistitute a taltii P g? 

2. Is it appropriate to iiiipute CIAC for the uncollected wastewater service 
availability cliarges which should have bcen collected fi-om May 23, 200 1 until 
April 16, 2002 and, if so, ~ 1 m t  amount of CIAC should be imputed? 

3 .  Is it appropriate to authorize Aloha Utilities, Inc. to fully backbill developers for 
the uiidercollected wastewater service availability charges which sliould have 
been colIected froiii May 23, 200 1 until April 16, 2002, and if so, what amount 
sliould be subject to backbilling? 

4. What should be the effective date of the tarif€ increasing Aloha Utilities, 1nc.k 
wastewater service availability charge froin $206.75 to $1,650 per equivalent 
residential connection and $12.79 per gallon for all other connections? 

c: 3746 
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Preliminarv Issues L i s t  - DN 020413-SU 

Leqa l  Issues 

1. Does the Commission have the legal authority to permit Aloha 
Utilities, I n c .  to collect from developers the difference in 
the prior and c u r r e n t  wastewater service availability tariffs 
f o r  t h e  period May 23, 2001 through April 16, 2002? 

2. Would the imputation of CIAC on the utility’s books in the 
amount of the uncollected service availability charges without 
authorizing t h e  utility to collect these charges from 
developers constitute a t a k i n g  and/or a p e n a l t y ?  

Factual Issues I 

1. If the Commission has the legal authority to do so, s h o u l d  
Aloha Utilities, Inc. he allowed to collect from developers 
t h e  difference i n  the prior and current service availability 
t a r i f f s  f o r  the period May 23, 2001 through April 16, 2002, 
u n d e r  the f a c t s  of this case? 

2. 

3 .  

S h o u l d  CIAC be imputed on the utility’s books for t h e  
uncollected service availability charges which should have 
been  collected from May 23, 2001 until April 16, 2002, and if 
so, in what amount? 

What should be t h e  effective date for Aloha U t i l i t i e s ,  Inc.’s 
c u r r e n t  service availability tariff for i t s  Seven Springs 
wastewater system? 

ATTACHMENT C 



. .  

Aloha's Preliminary Issues List 

Leqal Issues 

1. D o e s  the Commission have the statutory authority to 
authorize Aloha Utilities, Inc. to collect from 
developers $1,650 per equivalent residential connection 

1 and $12.79 for other connections made during the period 
l o f  May 23, 2001 through April 16, 2 0 0 2 ?  

2 .  Does t h e  imputation of CXAC on Aloha's books in the 
amount of the uncollectedwatstewater service availability 
charges without authorizing Aloha to collect these 
charges constitute an unconstitutional taking and/or a 
penalty? 

I 
Factua l  Issues 

1. If the Commission has the statutory authority to do so, 
should Aloha Utilities,. Inc. be authorized to collect 
from developers$l,650 per  equivalent residential 
connection and $12.79 , f o r  o the r  connections made during 
the period of May 23,,\2001 through April 16, 2 0 0 2 ?  

2 .  

3. 

Is it appropriate to impute CIAC on Aloha's books f o r  the 
uncollectedwastewater service availability charges which 
should have been collected from M a y  23, 2001 through 
April 16, 2002, and if so, in what amount? 

What should be the effective date of Aloha Utilities, 
Inc.'s current service availability tariff for its Seven 
Springs wastewater sy-stem? 

\ 

c: 3749 
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