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Dear Ms. Bayo: 
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and pleading by returning the same. Thank you for your assistance in this matter. 
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BEFORlE TEE PUBLIC SERVICE COMMISSION 

In re: Initiation of show cause proceedings 
Against Aloha Utilities, I C .  in Pasco 
County for failure to charge approved 
Service availability charges, in violation 
Of Order No. PSC-01-0326-FOF-SU and Filed: January 23, 2003 
Section 3 67.09 1, Florida Statutes 

Docket No. 020413-SU 

- -  
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ADAM SMITH ENTERPRISES, I N C S  RESPONSE TO 
ALOHA UTILITIES, INC.’S REVISED MOTION TO ESTABLISE ISSUES 

Adam Smith Enterprises, Inc. (“Adam Smith”), through its undersigned counsel, 

responds to Aloha Utilities, Inch  (“Aloha”) Revised Motion to Establish Issues, and states: 

1. Much of Aloha’s Revised Motion to Establish Issues is devoted to the argument 

that the April 16, 2002 effective date of Aloha’s revised service availability charge that the 

Commission established in Order No. PSC-02-1250-SC-SU is properly at issue in this 

proceeding. In the interest of avoiding duplication of effort, as part of its response to Aloha’s 

motion Adam Smith incorporates by reference the arguments contained in its Motion to Confirm 

as Final the April 16, 2002 Effective Date of Revised Service Availability Tariff, which motion 

is presently pending before the Commission. For ease of reference, Adam Smith is providing a 

copy of the motion as Attachment A. 

2.  Aloha argues, among other things, that the subject of the effective date of the 

revised tariff and the subject of backbilling are so intertwined that one cannot be raised without 

entangling the other.’ The transcript of the August 20, 2002 agenda coderence during which the 

Cornrxlission entered its decision on the PAA items of Order No. PSC-02-1250-SC-SU provides 

p7400f positive that this is not so. At an early point during the decision conference, the 

Commission voted to establish April 16, 2002 as the effective date of the revised sewer service 

In its motion, Aloha also attributes t h i s  view to Staff. 
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availability charge tariff. (TR-49) With the decision on the effective date in place, the 

Commission later turned to the issue of backbilling. Significantly, Chairman Jaber then posed 

- -  
this question to Counsel for Aloha: 

CwAlRMAN JABER: Ms. Brownless, one of the things I’ve had trouble with on 
the backbilling rule is, are companies allowed to backbill customers for utility 
mistakes and they have a tariff on file? 

MS. BROWNLESS: Yes, Ma’am. 

C- JABER: So with what we just approved on Issue 6, that the 
replacement tariff will be effective post April 16th, I think is (sic) we just said, 
how cun the company be authorized to backbill for any period before then? (TR- 
54) (Emphasis provided). 

3. In Aloha’s answer to that question -- which, because of its length, is appended to 

this pleading as Attachment B -- Counsel for Aloha proceeded to argue that case law and the 

Commission’s backbilling rule provide authority to permit Aloha to backbill under the 

circumstances posed by Chairman Jaber. Significantly, Aloha did not argue that such authority 

is dependent on a decision by the Commission to unravel its analysis and repudiate its decision 

on the April 16, 2002 effective date -- to which Chairman Jaber specifically referred in the 

question that she posed to Counsel for Aloha. 

4. From the time of the Commission’s vote on the effective date, the Commissioners 

understood, Staff understood, and Aloha understood, that fiom that point forward the question 

became: GI??EN the April 16, 2002 effective date of the revised service availability charge of 

$1,64OERC, can the Commission authorize Aloha to collect fiom developedbuilders the 

differential between that amount and the $206.75/ERC charge associated with the tariff that was 

in place during the period May 23, 2001 - April 16, 2002? While some Cornmissioners openly 

expressed misgivings regarding the validity of ths  “backbilling” proposed action, the 

Commission voted to allow Aloha to “attempt” to collect the differential notwithstanding the 
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April 16, 2002 effective date. Order No. PSC-02-1250-SC-SU was prepared and issued 

accordingly. 

5. As Adam Smith pointed out in the motion appended as Attachment A, in its 

formal request for Hearing Aloha treated the April 16, 2002 effective date as a given. Aloha’s 

belated contentions that (a) it “directly” protested the effective date and (b) alternatively, even if 

it didn’t, it “indirectly” protested the effective date; and (c) altematlvely, even if it didn’t, the 

subjects are “intertwined,” constitute a disingenuous effort to revise hstory. Aloha’s argument 

overlooks that in establishing the April 16, 2002 effective date the Commission took into account 

the following: Aloha failed to file the tariff for close to a year; based on the representation that it 

had been collecting the higher charges, Aloha sought and received from Staff an administrative 

“backdating” of a March 2002 tariff, prior to April 2002, Aloha had never provided notice to 

affected developerslbuilders or collected the higher charge; Aloha did not sub stantially complete 

providing notice to affected developers until April 16, 2002; in its order the Commission 

explicitly repudiated the “updated” May 23, 2001. date. All of this was spelled out in the PAA. 

None of it was disputed or protested by Aloha. 

- -  

6.  Thus, Aloha’s revision would stand the analysis of the Commission that led to the 

PAA Order on its head. In the PAA, the Commission reviewed the facts and set the effective 

date accordingly. Here, Aloha begins with the desire to backbill, and invites the Commission to 

back into an effective date designed to help legitimize that result. 

7. In short, Aloha attributes to the Commission’s treatment of the effective date and 

“backbilling” a relationship that never existed. The Commission should recognize that, in an 

effort to bolster its litigation posture with regard to “backbilli~g,” Aloha is now engaged in 

“backfilZing.” 
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8. Aloha also argues that the Commission created an opportunity to expand issues in 

Order on Procedure No. PSC-O2-146O-PCO-SU, in which the Commission placed boiler plate 

language regarding the parties’ ability to identify issues until the date of the Prehearing 

Coderence. However, the Commission cannot - nor did it purport to -- expand the scope of the 

proceeding established by operation of Section 120.80( 13)(b), Florida Statutes through the 

issuance of an order on procedure. That section limits matters for hearing to the items identified 

in the parties’ protests. Even if one were to assume, for the purpose of argument, some 

discretion on the part of the Commission to include incidental matters necessary to the resolution 

of the items identified in the protests, by no stretch of the imagination can Section 120.80(13)(6) 

be read to authorize the inclusion of unprotested matters which a party wants to raise in order to 

enhance the ability to withstand a legal challenge of a proposed action that was protested. In 

other words, the fact that the April 16, 2002 effective date is “inconsistent” with the 

“backbilling” portion of the PAA may (as the Commission’s General Counsel pointed out on 

August 20, 2002) render the “backbilling proposed action” subject to challenge, but that does not 

-- absent a separate protest, missing in this case -- place the April 16, 2002 effective date at issue. 

9. With respect to the issue lists attached to Aloha’s Motion to Establish Issues, 

Adam Smith notes that the lists do not mention an issue relating to Adam Smith’s developer 

agreement. (During the August 20, 2002 agenda conference, Aloha vigorously resisted the 

notion that this docket is the appropriate venue for a determination of the amount that a particular 

developer owes Aloha. See Transcript at page 22, appended as Attachment C.) Aloha’s limited 

protest, Aloha’s argument during the decision conference, and the issue lists that Aloha attached 

to its motion all support the granting of Adam Smith’s pending Motion to Strike Portions of the 
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Prefiled Testimony of Stephen G. Watford Relating to Potential Contract Dispute, which Adam 

Smith incorporates by reference. A copy is attached as Attachment D. 

10. Finally, with respect to Aloha’s proposed rewording of issues, Adam Smith 

objects strenuously to Aloha’s effort to delete all references to the prior and current wastewater 

service availability tariffs. The CIUX of this case is the fact that Aloha had in place during the 

period May 23, 2001 - April 16, 2002 a valid tariff that specified a charge of $206.75/ERC, and 

wants now to apply to the same period a revised, hgher charge found in a new tariff. With its 

proposed language, Aloha hopes to obscure the fundamental facts of the case by deleting all 

references to former and later tariffs and substituting a single dollar mount it wants to collect. 

The causes of clarity, neutrality, effective education of the reader, and codormity to the facts of 

the case require that the issue be framed so as to include references to the tariff that was in place 

and the tariff that Aloha filed a year later. 

11. Further, Adam Smith would point out that, at different points in the PAA order, 

when discussing the possibility of “backbilling” the Commission referred variously to the entitles 

from whom Aloha might seek to collect the differential as “developers,” “builders,” and 

“customers:” 

Our staff recommended that under the circumstances of the instant case, Aloha 
should not be authorized to backbill customers for the approved service 
availability charges that it should have collected for connections made between 
May 23, 2001 and April 16, 2002. We reject our staffs recommendation in this 
regard. At the agenda conference, Aloha agreed to the imputation of the hl l  
amount of foregone collections if Aloha were afforded the opportunity to backbill 
developers who did not pay. We hereby authorize Aloha to backbill the 
developers and builders in question and to exercise its ability to try to collect its 
approved service availability charges pursuant to Order No. PSC-0 1 -0326-FOF- 
SU. (Order No. PSC-02-1250-SC-SU at pg. 13). 

The word “developers” has since been used as a kind of shorthand. The issue should be worded 

so as to avoid any inference that the party responsible for a service availability charge applicable 

5 



to a given lot is necessarily a “developer.” A neutral wording will avoid the possibility that the 

Commission could be misconstrued in the event the question of who is responsible for a 

particular lot/connection arises in the fbture. Adam Smith‘s suggested language is appended as 

Attachment E. If Adam Smith’s wording is not used, then Staffs formulation should be 

modified to refer to “ d evelop er shuilder s . ” 

- -  

McWhirter, Reeves, McGlothlin, Davidson, 
Decker, Kauhan & Arnold, PA 
117 South Gadsden Street 
Tallahassee, Florida 323 0 1 
Telephone: (850) 222-2525 
Facsimile: (850) 222-5606 
jmcclothlin@,mac-law. coni 

Attorneys for Adam Smith Enterprises, Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of Adam Smith Enterprises, Inch  
Response to Aloha Utilities, Inc.’s Revised Motion to Establish Issues was sent via (*) Hand 
Delivery, (**) Electronic mail or U.S. Mail on this 23rd day of January 2003 to the following: 

- -  

(*) Rosanne Gervasi 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Blvd 
Tallahassee, FL 32399-0850 

(*) Harold McLean 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Blvd 
Tallahassee, FL 32399-0850 

Office of Public Counsel 
Stephen Burgess 
1 11 W. Madison Street, #812 
Tallahassee, FL 3 23 99- 1400 

(**) Suzanne Brownless, P.A. 
1975 Buford Blvd 
Tallahassee, FL 32308-4466 
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ATTACHMENT A 



BEFORE THE PUBLIC SERVICE CONIMXSSION 

In re: hitiation of show cause proceedlngs 

County for fdure to charge approved 
Service availability charges, in violation 
Of Order No. PSC-01-0326-FOF-SU and 

Against Aloha Utihties, Inc. in Pasco Docket No. 020413-SU t;3 -2 
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ADAM SMITE ENTERPRISES, xNC.’S MOTION TO CBNFKftM AS FINAL T E  
APRIL 16,2002 EFFIECTm DATE QF REVISED SERTTJiCE AVBIaABILITY TARIF% 

MOTION TO STRIKE TESTIMONY ON E F F E C m  DATE 
AND 

Pursuant t o  Rule 28-106.204, Florida Administrative Code, Adam Smith Enterpsises, h c .  

(Adam Smith), moves for an order codknmg as final the effective date of April 16, 2002 that 

t h e  Commission imposed OR Aloha Utihties, Inc.’s (“Azoha”) revised sewer service avdabiIity 

tariff in the Proposed Agency Action portion of Order No. PSC-02-1250-SC-SU. Based on the 

April 16, 2002 effective date that the order established with h & t y  through the operation of law, 

Adam Smith also moves to  strike portions of the prefiled testimony of Aloha witness Stephen 

Watford. 

MOTTON TO CONFlRM EFFCTTVF, DATE OF ABRlL 16,2002 

Arrrument 

The April 16, 2002 dute in Order NQ. PSC-02-1250-SC-SU wus notprotested a d  became 

final and effective by operation qf law. 

1. Section 120.80(13)(b), Florida Statutes states: “Notwithstanding Subsection 

120.569 and 120.57, a hearing on an objection to proposed action of the Florida Public Service 

Commission may only address the issues in dispute. Issues in the proposed action which me not 

in dispute are deemed stipulated.” Accordingly, those aspects of a PA4 order that are not 



specxfically protested become final and effective by operation of law. The Commission has 

reco=pized and applied this requirement on numerous occasions, and in a variety of conteas. 

Examples include Order No. PSC-O1-2212-PAA-FP, entered in Docket No. 000808-E1 on 
.. 

November 15, 2001 (“Pursuant to Section 120.80(13)@), Florida Statutes, issues in a proposed 

agency action which are not in dispute are deemed stipulated. Gulf protested that part of t h e  

PAA Order denying recovery of the wetland mitigation plan through the ERG, but did not protest 

that part of the PAA pertaining to consumptive use monitoring”); Order No. PSC-01-1548-PCO- 

WS, entered in Docket No. 980992-WS on July 26, 2001 (“Pursuant to Section 120.80(13)(b), 

Florida Statutes, the hearing in th is  matter may only address the  issues in dispute (i.e., protested). 

Issues in the PAA order which are not in dispute are deemed stipulated”); Order No. PSC-01- 

0084-FOF-E1, entered in Docket No. 991779-E1 on January 10, 2001 ((‘no person challenged 

Item 4 of Part ID of Order 00-1744. Pursuant to Section 120.80(13)(b), Florida Statutes, Item 4 

is deemed stipulated”); and Order No. PSC-01-0051-PAA-TP, entered in Docket No. 981444-TP 

on January 8, 2001 (“Specfically, the Joint Petitioners protested and sought a hearing regarding 

only the portions of the PAA Order that related to. . . The remaining portions of the PAA Order 

were not protested by the Joint Petitioners and were deemed stipulated pursuant to Section 

120.80( 13)(b), Florida Statutes.”) In Order No. PSC-98-1254-FOF-GU, entered in Docket No. 

970365-GU on September 22, 1998, the Commission approved and adopted the Recommended 

Order of the Administrative Law Judge assigned t o  tbe case, who stated, in his “Conclusions of 

Law” : 

54. Section 120.90(13)(b) (sic) provides that “a hearing on an objection to proposed 
action of the Florida Public Service Commission may only address the issues in 
dispute. Issues in the proposed action which are not in. dispute are deemed 
stipulated.” Therefore, this proceeding nzaji only address the issues disputed in 
Petitioner’s petition.. for a. formal hearing. 
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Order No. PSC-98-1254-FOF-GU, at page 12. (emphasis added). 

2. s ~ ~ l y ,  as Adam smith will show, in the instant case no party disputed or 

protested the effective date of April 16, 2002; it is therefore _ -  deemed stipulated by operation of 

statute, and cannot be the subject of the hearing on disputed matters. 

3. In Order No. PSC-O2-125O-SC-SU, based on undisputed facts concerning the date 

on which Aloha substantially accomplished written notice of the revised service availability 

charge to aEected developers and builders, the Commission required Atoha t o  submit a 

replacement tar i f f  sheet and determined the effective date of Aloha's revised service availability 

charge t& t o  be April 16,2002. h the order, the Commission stated: 

The [revised service availability charge] t& sheet will be stamped effective for 
connections made on or after April 16, 2002, t he  date that Aloha substantially 
completed noticing t o  developers and builders who were connected to the system 
by April 16,2002. 

Order No. PSC-O2-125O-SC-SU, at page 21-22. 

4 The portion of Order No. PSC-02-1250-SC-SU relating to  the effective date of the 

service availability tariff was issued as a Proposed Agency Action ( P M )  item. In the same 

order, also issued in the form of PAA, the Commission separately proposed to impute an amount 

of CPAC represented by the amount of forgone service availability charges for the period May 

23, 2001 through April 16, 2002 (the period of time during which Aloha failed to file the revised 

t a ,  provide notice to affected developers and builders, and collect the higher charge). It also 

proposed to  allow Aloha to attempt to apply the revised service availabihty charge t o  

The Conmission's determination of the eEeCiive date was premised upon tliese undisputed facts: (1) Prior t o  
March 11,2002, Aloha had not submitted a revised service availability tariff, (2) prior t o  April 12,2002, Aloha had 
never collected t he  increased service availability clmgc; and (3) Aloha did not substantially complete providing 
notice of the  increased service availability climge to affected developers md builders until April 16, 2002. See 
Order No. PSC-02-1250-SC-SU. 
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connections made during the period May 23, 2001 through April 1fj7 2002.’ The order required 

any protests t o  the PAA components to  be filed by October 2,2002. 

5 .  Aloha, which earlier had attempted to rely on a tarif€ that it had filed on March 

11, 2002 (and that StaE - acting on the erroneous belief that Aloha had been collecting the 

higher charge - had mistakenly backdated to May 23, 2001), promptly submined the revised 

t d  sheet required by Order No. PSC-02-1250-SC-SU. In its letter of transmittal, Aloha 

acknowledged that the only difference between t h i s  tariff and the (discrec2lted) tariff it 

superseded was the chmse in the  effective date from May 23, 2001 to April 16,2002. 

6.  On October 2, 2002, Aloha filed its protest to  the PAA order, which it styled as its 

Request for Heaxing. The portion of Aloha’s protest in which Aloha idenaes the masers in 

dispute appears in the section i d e n ~ e d  as “Disputed Issues of Fact and Law.” Aloha ident5ed 

only the subject of CIAC. The section states: 

The following issues have been identified by Aloha as disputed issues of material fact in 
this proceeding: 

Issue 1: Does the imputation of CLPLC without the ability to  my backbill for the 
undercollected service availability charges, which should have been collected fiom May 
23,2001 t o  April 16,2002 constitute a taking? 

Issue 2: Is it appropriate to impute CIAC for the uncollected service availability charges 
which should have been collected from May 23, 2001 una April 16, 2002 and, if so, 
what amount of ClAC should be imputed? 

Aloha’s Request for Hearing at 3-4. 

7. In a footnote, Aloha emphasized that it was challenging only the proposed 

imputation of CWC, and that its protest was “contingent” in nature: 

Aloha wishes to  make its intent clear: this request for hearing is being filed in 
order to preserve Aloha’s right to backbill developers and builders who connected 
to Aloha’s system &om May 23, 2001 until April 16, 2002 should Aloha’s Motion 

Adani S m i t h  timely protested t he  portion of the PAA in which the Cornmission proposed to allow Aloha to apply 
the hgher change retroactivel37. 
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for Reconsideration and Clarification . . . not be granted. . . If, for whatever 
reasoq the Commission reverses its decision to authorize 100% backbilllng, 
Aloha will go to  hearing. If, however, the Commission sticks with its decision to 
allow 100% backbilling, Aloha will withdraw its request for hearing. 

- -  

Aloha’s Request for Hearing at page3, footnote 3. 

8. The footnote in Aloha’s Request for Hearing underscores the complete absence of 

the effective date subject fiom its protest. Aloha protested the imputation of CLAC; Aloha 

duded to the “backbilling” feature that would induce it to withdraw its protest of the CXAC 

imputation; Aloha dzd mf prvtest the effective date. 

9. Indisputably, in the PAA portion of Order No. PSC-125O-SC-SU, the 

Commission determined the date on which Aloha provided fleeted developers and builders with 

written notice of the increased service availability charge; applied the requirements of Rule 25- 

30.475(2) regarding the relationship of the requirement of prior notice t o  the effective date of a 

tars,  repudiated the “backdated” taiE that Aloha had submitted on March 11, 2002; imposed 

the requirement of a revised, replacement tad€, and determined the effective date of the revised 

tariff to be April 16, 2002. Indisputably, in its Request for Hearing Aloha did not dispute or 

protest either the April 16, 2002 effective date established in the PAA or the Commission’s basis 

for establishing that date.3 Aloha protested only the portion of the PAA related to the imputation 

of CIAC. 

10. APer the fact, in much the same way that it attempted to overhaul the 

Commission’ s PA4 order through an elaborate and inappropriate “motion for clarification” 

earlier in the case, Aloha is now trying -- by belatedly attempting to treat the “effective date” as 

In fact, when idenwiig the matters t o  which. it objected, in ils Request for Hearing Aloha impliciay recogmzed 
the April 16, 2002 effective date as a “given” in the case. Kthe effective date were mything other than April 16, 
2002, there would be no occasion for Aloha to define, in itsprotest, the period May 23,2001 through April 16,2002 
as the period during which higher charges “should have been collected.” 
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an issue4 -- t o  enhance its litigation position and alter the posture of the Commission’s PAA. 

Given the effect of Section 120.80(13)(b) and the fact that no party, including Aloha, protested 

the effective date that the Commission issued as P&-.Aloha’s attempt is improper, illegal, and 

of no effect. 

1 I. This result is not changed by the fact that Aloha did protest the Commissiog’s 

proposed action to  impute CIAC in t h e  amount of forgone service availabihty charges for the 

period May 23, 2001 through April 16, 2002. Aloha cannot paday or leverage either its limited 

protest or its “statement of purpose” into a protest of the April 16, 2002 effective date. The 

reason is simple: the proposed effective date, the proposed imputation of CLAC, and the 

proposed “backbihg authority” -were Peated as separate and distincf subjects in the PAR. In 

other words, in the PAG portion of Order No. PSC-02-1250-SC-SU the Commission separately 

and simultaneously (a) determined the effective date of the revised service availability t&to be 

April 16, 2002; (b) proposed to impute CUC for the mount of higher service charges not 

collected prior t o  April 16, 2002; and (c) proposed to allow Aloha to attempt t o  apply the higher 

charge to connections made prior t o  April 16, 2002.5 Because these were separate proposals, a 

protest of one does not constitute a protest of another. In another p l eahg  Aloha has asserted, 

in eEect, that Aloha must be deemed to have znzplicitly protested the April 16, 2002 effective 

date because it wants to “backbill,” and the April 16, 2002 effective date is problematic in that 

regard. See Aloha’s Motion to  Strke, or in the Alternative, Response t o  Adam Smith’s Motion 

for Reconsideration tit 5-6. In other words, Aloha wants to  use the end result it hopes t o  reach in 

the case as a starting point; proceed to “back into” an identification of additional matters on 

Aloha lus (erroiieously) portrayed the effective date as being at issue in pleadings related to discovery, and has 

In fact, at the outset of its Request for Bearing Aloha noted that “backbilling” (Issue 3), imputation of CIAC (Issue 
prefiled testimony supporting an effective date other than A p d  16,2002. 

41, and effective date (Issue 6 )  were addressed as separate issues bi the  P a .  
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which it was silent in its protest but that it could have or should have protested to help enhance 

its litigation position; and regard the missing component as an “implied protest.” In view ofthe 

clear requirement of Section 120.80(13)@) that an.afYected party h a t i v e l y  protest the 

specific poidon of the FAA with which it is aggrieved to avoid stipulating to the action 

proposed, Aloha’s argument amounts to no more than wisW thinking. 

12. Neither Aloha nor any other pady protested the April 16, 2002 effective date, 

which became h a l  by operation of law. Neither Aloha, nor any other party, nor the 

Commission can now attempt to challenge or revise the ApriI 16, 2002 effective date for the 

purpose of anticipating or avoidmg issues or inkmities associated with the interplay between the 

April 16,2002 effective date and the Commission’s other proposed actions. 

CONCLUSION 

Florida Statutes $120.80(13)(b) clearly provides that any portion of a PAA issued by the 

Commission that is not identified as the subject of an objection is “deemed stipulated.” The 

Commission’s approval of April 16, 2002 as the effective date of the tarxwas not identified by 

Aloha in its Request for a formal hearing as a disputed issue. No pal% proiested the portion of 

the PAA that established the effective date of the tariff to  be April 16, 2002. Thus, the effective 

date of April 16, 2002 was “deemed stipulated” by operation of law. Section 120.80(13)(b), 

Florida Statutes. As a matter of law, the April 16, 2002 effective date is not at issue in this 

proceeding. 

WHEREFORE, Adam Smith requests that the Commission enter an order confirming 

the effective date of Aloha’s revised service availabihty tarif€to be April 16, 2002. 
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MOTION TO STRIKE PXIEF’lLED TESTXMONI’ 
RELATING TO EFFECTIVE DATE 

As part of t h i s  Motion t o  Strike, Adam Smith incorporates by reference the above Motion 

t o  Confirm Effective Date. For the reasons stated in the above motion, by Order No. PSC-02- 

1250-SC-SU t he  Commission established the effective date of the service availability tariff to be 

April 16, 2002. The portion of the PAA relating to  the effective date of the tariff was not 

protested and, pursuant to statute, is deemed stipulated in t h s  proceedmg. Yet, in prefiled 

testimony submitted on January 6, 2003, Aloha witness Stephen Watford attempts to sponsor 

testimony advocating a diEerent effective date. For the  reasons set forth in the above motion, the 

Commission should strike page 13, line 5 through page 16, line 2, inclusive, of Mr. Watford’s 

prefiled direct testimony. 

WEEREFORE, Adam Smi th  moves for an order strilung fkom the prefikd testimony of 

Aloha witness Stephen Watford the testimony identified herein. 

Mcwhlrter, Reeves, McGlotkh, Davidson, 
Decker, Kauhan & Amold, PA 
117 South Gadsden Street 
Tallahassee, Florida 323 0 1 
Telephone: (850) 222-2525 
Facsimile: (850) 222-5606 
dn~c~llothlinO.mac-ln- con7 

Attorneys for Adam Smith Enterprises, Inc. 
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CERTIFICATE OF SERVICE 

1 €€EREBY CERTIYY that a t rue and correct copy of Adam Smi th  Enterprises, Inc.’s 
Motion to C o b  Final the April 16, 2002 Effective Date of Revised Service Availability Tadf 
and Motion t o  Strike Testimony on Effective Date was sent via (*)Hand Delivery, (**) 
Electronic mail or U. S. Mail on this 3 5th day of January 2003 t o  the following: 

(*)Rosanne Gervasi 
Florida Public Service Commission 
Division of Legal Services 
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o f  Aloha has a l r e a d y  l o s t  her  j o b  over  t h i s ,  a 

l o n g s t a n d i n g  employee. 

i n t e r e s t .  They don'-.t want t o  make t h a t  k i n d  of 

m i  stake. 

That's n o t  i n  t h e i  r best 

well what about t h e  l a w  f i  r m  who f a i l e d  t o  

f i l e  t h e  t a r i f f ?  

make t h i s  k j n d  o f  m is take ,  because i t  may be 

t h a t  u l t i m a t e l y  t h e  law f i  r m  ends up having to 

prov ide  money t h a t  i s  no t  allowed t o  be 

c o l l e c t e d  f r o m  t h e  developers.  Nobody i n  

p r i v a t e  p r a c t i c e  wants t h a t  t y p e  of c l a i m  

agai n s t  t h e i  r e r r o r s  and omi ss ions p o l i c y .  

They c e r t a i n l y  don't want t o  

T h i s  i s  w i t h o u t  a doubt on t h e  p a r t  of the 

u t i l i t y  a mistake. 

CHAIRMAN JABER: Ms. Brownless,  one o f  the 

t h i n g s  I've had t r o u b l e  w i t h  on the b a c k b i l 7 i n g  

rule  i s ,  are companies allowed to b a c k b i l l  

customers f o r  utility mis takes  and they  have a 

t a r i f f  on f i l e ?  

MS. BROWNLESS: Y e s ,  m a ' a m .  

CHAIRMAN JABER: So w i t h  what w e  just 

approved on Issue 6, t h a t  t h e  replacement t a r i f f  

w i l l  be e f f e c t i v e  p o s t  A p r i l  16th, I t h i n k  i s  

what we j u s t  s a i d ,  how can t h e  company be 

au thor ized  t o  b a c l t b i l l  f o r  any p e r i o d  b e f o r e  
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then? 

MS. BROWNLESS: You have also allowed 

companies t o  bacl tbi- l r l  i n  the M i d - C o u n t y  case 

when there was no t a r i f f  on f i l e  a t  a71 because 

t h e  order  o f  t h e  Commiss ion  se t  t h a t  ra te .  The 

p o s i t i o n  t h a t  you' r e  t a k i n g  here  and t h e  

p o s i t i o n  t h a t  you took  t o  -the u t i l i t y  i s  t h a t  

when t h e  i n i t i a l  m i s t a k e  was discovered, you 

s a i d ,  "wel l ,  you obvious ly  failed t o  f i l e  t h e  

t a r i f f , "  a n d  we sa id ,  " T h a t ' s  r i g h t /  You said ,  

" w e l 7 ,  have you been collecting t h e  money? what 

a b o u t  tha t?  I f  you've been collecting t h e  

money ,  no tw i ths tand ing  t h e  f a c t  you d i d n ' t  have 

a t a r i f f  o n  f i l e ,  that's g o i n g  t o  be f i n e ,  a n d  

w e ' l l  file t h i s  a d m i n i s t r a t i v e  t a r i f f . "  

CHAIRMAN JABER: S t a f f  s a i d  t h a t .  

MS. BROWNLESS: Y e s ,  ma'am. And t h a t  i s  

consi s t e n t  w i  t h  your M i  d-County d e c i  s i  o n .  

Tha t ' s  w h a t  you decided i n  t h a t .  I t h ink  it's a 

1999 case. 

CHAIRMAN JABER: Remind me what t h e  A l o h a  

order s a i d  w i t h  respect  to approval  o f  t h e  

t a r i f f s .  w o u l d  you -- I know i t ' s  -- 

MS. BROWNLESS: The Aloha order  -- 

CHAIRMAN JABER: -- i n t h e  recommendati on , 

ACCURATE STENOTYPE REPORTERS, I N C .  
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b u t  i f  you could remind me what t h e  actual 

language i s .  

MS. BROWNLESS: - - T h i s  i s  t h e  language of 

These are The ordering paragraphs  . 01-0326 . 
F i  r s t  o f  a l l ,  i t  says Aloha shall charge t h e -  

i ncreased s e r v i  ce  avai 1 abi 1 i ty charges as s e t  

f o r t h  i n  t h e  body o f  t h i s  order  a n d  s h a l l  f i l e  

a n  appropriate revi s e d  t a r i  ff s h e e t  wi thi n 20 

days o f  t h e  date o f  t h i s  order. 

one, t w o ,  t h ree ,  f o u r  paragraphs to say t h a t  

prior t o  t h e  implementation o f  t h e  rates and 

charges, Aloha shall s u b m i t  a n d  have approved 

r e v i  sed t a r i  ff s h e e t s .  The revi s e d  t a r i f f  

sheets w i l l  be approved upon staff's 

v e r i  f i  cation t h a t  t h e y  a r e  consi stent w i t h  t h i s  

decision and t h a t  t h e  proposed customer no t j ce  

i s  adequate. 

e f f e c t i v e  date t a r i f f  rule t h a t  you have. 

Then you go i n  

And t h a t  basically tracks t h e  

CHAIRMAN J A B E R :  O k a y  . And then M i  d-County 

y o d v e  ci ted to as an example.  what were -the 

circumstances o f  that case? 

MS. BROWNLESS: The c i  r c u m s t a n c e s  o f  t ha t  

case were t h a t  a utility acqui red a whole 

devehpment .  

f i l e .  

They had an e x i s t i n g  t a r i f f  o n  

They were ordered  by the  Commission to 
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app ly  those e x i s t i n g  r a t e s  o r  f i l e  another s e t  

o f  t a r i f f  rates f o r  t h i s  new 242 development, 

and they s i m p l y  d idn ' - t  do so. But  t h e y  

c o l l e c t e d  t h e  rates t hey  were supposed t o  f o r  a 

pe r iod  o f  s i x  years b e f o r e  fol ks f i g u r e d  out, 

t h a t  t h e y  d i d n ' t  have a t a r i f f  on f i l e .  So -- 
CHAIRMAN JABER: And t h e y  were allowed t o  

b a c k b i l l  -For what? YOU s a i d  t h e r e  was a 

backbi  11 i ng i s s u e  w i t h  them? 

MS. BROWNLESS: There was n o t  a 

b a c k b i l l i n g  i s s u e  for them, bu t  t h e  p o i n t  i s  

t h a t  you allowed them t o  c o l l e c t  those t a r i f f s  

based u p o n  solely t h e  Commission's order  t h a t  

those t a r i f f s  should be i n  effect. 

And i f  you th-inlc about i t , you would l i k e  

t o  impute C I A C  based so7e ly  upon t h e  f a c t  t h a t  

t h e  Commi s s i  on ordered t h e  u t i  1 i ty t o  imp1 ement 

those rates, so i t  o c c u r s  to me t h a t  you ought 

t o  be c o n s i s t e n t  across t h a t  f r o n t .  

I be7ieve t h a t  the Commission does have t h e  

ab? 1 i t y  t o  i n t e r p r e t  your  backbi 11 i ng rul e, b u t  

you don't have t h e  a b i l i t y  t o  do such 

i n t e r p r e t a t i  on unless t h e  p l  a i  n 1 anguage o f  t he  

ru le  i s  ambiguous. The p l a i n  language o f  t h i s  

r u l e  i s  not ambiguous. I mean, it i s  c l e a r  on 
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i t s  face, and on its face, Aloha should be 

a1 1 owed t o  backbi 1 1  . 
1 would a l s o  ar-gue t h a t  t h e  C o m m i s s i o n  i s  

b o u n d  by i t s  r u l e s ,  j u s t  as t h e  u t i l i t i e s  are 

b o u n d  by t h e i  r rules.  And if- you l o o k  a t  t h e  

i n s t a n c e s  i n  which a u t i l i t y  c a n  r e q u e s t  a 

waiver from .the ru l e ,  t h e y  have t o  show t h a t  

they're g o i n g  to have a s u b s t a n t i a l  hardship i f  

they comply w i t h  t h e  r u l e  o r  t h a t  f a i l u r e  -- 
that i f  you don't l e t  them waive t h e  rule ,  it's 

g o i n g  t o  v i o l a t e  t h e  p r i n c i p l e s  o f  fai rness .  

1 w o u l d  suggest to you t h a t  if you want to 

devia te  from y o u r  own r u l e ,  you must a lso  meet 

those same s tandards .#  And i n  t h i s  i n s t a n c e ,  not 

a l l o w i n g  Aloha t o  b a c k b i l l  f o r  t h e  1 2 - m o n t h  

peri  od c e r t a i n l y  c o n s t i t u t e s  a substanti a1 

hardship on them, and t h a t  i s  p a r t i c u l a r l y  t r u e  

when you c o u p l e  i t  w i t h  t h e  f a c t  t h a t  you would 

impute t h e  ve ry  CJAC y o u ' r e  n o t  allowing them t o  

c o l l e c t ,  and it w o u l d  v i o l a t e  -the p r i n c i p l e s  of 

fai r n ' e s s .  

The staff has c i t e d  G u l f  u t i  1 i t y  Company 

and t h e  Rainbow Spr ings u t i l i t y  Company as 

examples o f  prev ious cases i n  w h i c h  a n  honest 

m i s t a k e  was  made, bu t  t h e  u t i l i t y  was n o t  

ACCURATE STENOTYPE REPORTERS, INC. 
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allowed t o  b a c k b i l l .  And here a r e  t h e  f i v e  

t h i n g s  t h a t  t h e  s t a f f  has c i t e d  as be ing  

mi t i  g a t i  ng ci rcumstances t h e r e  t h a t  shoul d a p p l y  

here: 

F j  r s t ,  t h a t  there were mu1 ti p l  e 

o p p o r t u n i t i e s  by t h e  utility to find t h e  e r ro r .  

And I would suggest t o  you t h a t  that's a 

ques t ion  o f  'the passage o f  t i m e .  C e r t a i d y  as 

more time goes by a n d  an e r r o r  remains i n  place 

over a greater p e r i o d  o f  t i m e ,  there's a greater 

amount o f  t i m e  when you c o u l d  have f o u n d  your  

e r r o r .  

Second, t h e  u t i  1 i ty didn't advi se customers 

o f  what t h e  r e a l  charges were. 

T h i r d ,  -the customer has r e l i e d  upon t h e  

u t i  1 i ty I s  r e p r e s e n t a t i  on t o  t h e i  r d e t r i m e n t  . 
Four th ,  t h e  customer has p a i d  subs tan t i a l  

sums. In -the G u l f  utilities case, he d i d  pay a 

s i  gn i  fi cant amount o f  CIAC. 

A n d  f i f t h ,  t h a t  bo th  part ies  had completed 

performance o f  the?  r a c t i o n s .  I n  t h e  Gulf 

utility case, t h e  customer had d isconnected h i s  

well and c o n n e c t e d  up t o  t h e  utility system, and 

i n  t h e  R a i n b o w  s p r i n g s  case, t h e  customers had 

c o n n e c t e d  up i r r i  g a t i  on w e 1  1 s . 

ACCURATE STENOTYPE REPORTERS, INC. 
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WeJl , I would suggest t o  you t h a t  i n  

a b s o l u t e l y  every i n s t a n c e  i n  w h i c h  a utility 

f a i l  s t o  col l e c t  t h e -  r i g h t  amount o f  s e r v i c e  

a v a i l a b i l i t y  fee, you’ re  going t o  meet four o f  

these  f i v e  c r j t e r i a .  T h e r e ’ s  always going t o  b e  

ample o p p o r t u n i t y  t o  d i scover  t h e  e r r o r ,  

particularly as t i m e  passes o n .  You w i l l  never 

h a v e  advised t h e  c u s t o m e r  o f  t h e  real charge, 

because i f  y o u  had done  s o ,  you would have 

col1 ected i t  

T h e  customer wi11 have a l w a y s  d e t r i m e n t a l l y  

relied upon t h e  representation t o  a greater or 

1 esser ex ten t ,  even i f  t h a t  d e t r i m e n t a l  re1 i ance 

consists o f  consummated o r  made plans  based upon 

a c e r t a i n  amount o f  fee, w h i c h  really i s  what 

SRK i s  c o m p l a i n i n g  about he re .  I n  o t h e r  words ,  

i f  we h a d  known t h a t  t h e  s e r v i c e  a v a i l a b i l i t y  

f e e  w a s  going t o  be $ 5  m i l l i o n ,  w e  w o u l d  h a v e  

gone t o  HUD a n d  asked for more. You’re always 

i n  s e r v i c e  a v a i l a b i l i t y  cases going t o  h a v e  t h a t  

si t u a t i  o n .  

And f i n a l l y ,  you ’ re  always going t o  have a 

s i t u a t i o n  where The u t i l i t y  has performed t h e i r  

p a r t  of t h e  b a r g a i n .  They’ve hooked them up,  

and t h e  guy -- you k n o w ,  they’ve done - the<  r 
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piece,  and t h e  person paying t h e  fee h a s  done 

t h e i  r piece.  And T want to r e m i n d  you t h a t  i n  

t h e  H. Miller & Sons -case, t h e  f a c t  t h a t  t h e  

p a r t i e s  h a d  a cont rac tua l  agreement and had 

performed each piece o f  t h e  bargain w a s  

spec i  f i cal l  y rejected by t h e  Court . That' s 

e x a c t l y  w h a t  t h e  H .  Miller people argued. They 

s a i d ,  " ~ o o k ,  we signed a developer agreement. 

We agreed t o  pay t h i s  much money, a n d  you're 

impai  ri  ng our cont rac t .  We've done what we were  

supposed to. YOU can't change t h e  r u l e s  o n  u s  

now I' we1 1 , t h e  court speci -Fi ca7 1 y r e j e c t e d  

t h a t  argument. 

SO w h a t  I'm suggest ing t o  you here i s  t h a t  

t h e  case law that's b e i n g  c i t e d  here has so 

compromised your rule that your r u l e ,  it can 

never be appl i e d  . you ' ve essenti a1 1 y 

e v i s c e r a t e d  your own rule. There's neve r  go ing  

to be any i n s t ance  i n  a s e r v i c e  avai lab i l i ty  

u n d e r c h a r g e  case where t h e  utility can collect  

t h e  money. And when y o u  do t h a t ,  you are 

confi s c a t j  ng t h e  u t i  1 i ty ' s p r o p e r t y .  The 

confi  s c a t i  on i s sue  t h a t  was original 1 y argued by 

t h e  F l o r j d a  Waterworks Assoc ia t ion  has i n  f a c t  

come t o  pass .  
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1 d o n ' t  t h i n k  t h e  C o m m i s s i o n  can deny t h e  

u t i l i t y  t h e  use o f  t h e  backbi7ling rule a n d  have 

it essentially turn i - n t o  a p e n a l t y .  AS I ' v e  

argued before, I t h i n k  your  a b i l i t y  t o  pena l i ze  

a utility because you d o n ' t  like t h e m ,  o r  you 

t h i n k  the?  r m a n a g e m e n t  i s  poor, o r  y o u  b e l i e v e  

t h a t  they a re  no t  d o i n g  w h a t  they're s u p p o s e d  t o  

do  i s  l -Emited t o  what's i n  367.161, which we've 

discussed be fo re .  You can f i n e  them $5,000 a 

day, you can amend, suspend, o r  revoke t h e i r  

c e r t i f i c a t e ,  a n d  t h a t ' s  what y o u  can do.  

And I would a l s o  say here  t h a t  i n  t h e  

staff's recommendation, t h e y '  r e  say i  ng , " W e 1  1 , 
7001<, t h i s  i s  r e a l l y  u n f a i  r ,  because t h e  

developers d e t r i  mental 1 y re1 i ed on a cer taj  n 

a m o u n t  o f  s e r v i c e  ava i  7 a b i  1 i t y  f e e .  " 

there's n o t h i n g  i n  -this record t o  say t h a t  t h e  

developers would have lowered t h e  price o f  t h e i  r 

homes or raised t h e  price o f  t h e i r  homes  t o  

cover  t h i s  f e e .  It has been m y  experience i n  

t h e  r e a l  estate business t h a t  you charge t h e  

f a i r  market v a l u e  or whatever y o u  c a n  g e t  fo r  

your home.  

we1 1 , 

T h e  real impact  o n  these deve lopers  i s  t h a t  

t h e y  may lose  a c e r t a i n  amount o f  pro f i t  that 
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they o t h e r w i s e  would make. B u t  t h e  t r u t h  is 

t h a t  they  may have had those homes p r i c e d  a t  

w h a t  t h e  market would- bear anyway, and there's 

noth ing  i n  t h i s  record t h a t  i n d i c a t e s  t h e  

d e v e l o p e r s  would have b e e n  a b l e  t o  pass on t h e s e  

i n c r e a s e d  fees  t o  t h e i r  homes. 

SO f o r  t h e s e  reasons, I would s a y  t h a t  

Aloha has m e t  t h e  c r i t e r i a  for b e i n g  able t o  

b a c k b i l l ,  and i f  you do n o t  al low them t o  

b a c k b i l l  thaz  y o u ' r e  u s i n g  t h i s  d e n i a l  a n d  t h i s  

w a i v e r  o f  your own rule  -- you're w a i v i n g  i t  

i n c o r r e c t l y  t o  s t a r t  w i t h ,  and you' r e  a c t u a l l y  

us ing  i t  as a p e n a l t y .  

CHAIRMAN JABER: Thank you , Ms. B r o w n 1  e s s .  

M r .  Burgess, ? i k e  t h e  p r e v i o u s  i s s u e ,  i s  

t h i s  an issue you d o n ' t  t a k e  a p o s i t i o n  on? 

MR. BURGESS:  N o ,  Comm-ksioners. 1 t h i n k  

we would l i ke  t o  speak t o  i t  v e r y  b r i e f l y .  

CHAIRMAN J A B E R :  Go ahead. 

MR. BURGESS: W e  agree w i t h  t h e  staff  

recommendat-i on. We agree t h a t  t h e  Cornmi s s i  on 

has d-i s c r e t i  o n  i n a1 1 o w i  ng bacltbi 11 i ng. W e  

t h i n k  t h a t  i n  t h i s  case, t h e  ci rcumstances and 

t h e  equi ti e s  speak 1 oud3 y a g a i  n s t  a1 1 o w i  n g  A l o h a  

t o  d o  any b a c k b i l l i n g .  The amount o f  t h e  

~~~~~~~~~ ~~~ 
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second, t h a t  i n j u r y  t h a t  had been i d e n t i f i e d  has 

t o  be t h e  t y p e  of i n j u r y  t h a t  t h e  proceeding i s  

designed t o  p r o t e c t .  And w e  don'r t h i n k  

M s .  I c i e s l i n g ' s  client meets e i t h e r  prong o f  t h i s  

test 

- -  

I t  doesn ' t  meet t h e  f i r s t  t e s t  because t h e  

i n j u r y  t o  h e r  c l i e n t  o f  s e t t i n g  -the e f f e c t i v e  

date is h i g h l y  s p e c u l a t i v e .  we don't t h i n k  t h i s  

i s  t h e  f o r u m  t o  get i n t o  l i t i g a t i n g  what i s  t h e  

appropr i  ate s e r v i  ce avai 1 a b i  1 i t y  f e e  t h a t  

MS.  i c i e s l i n g ' s  c l i e n t  should have p a i d .  We 

believe that's reso lved in a c o m p l a i n t  

proceedi  ng and t h a t  t h a t  ' s t h e  vehi  cl e t h a t  

s h o u l d  be used t o  address that  t i s s u e .  

However, i f  you loolc a t  w h a t  M s .  I t i e s l i n g  

has w r i t t e n  i n  her  request f o r  i n t e r v e n t i o n ,  

she's  b a s i c a l l y  saying no matter what t h e  

e f f e c t i v e  date of  t h i s  t a r i f f ,  i t  shouldn't be 

a p p l i e d  t o  us, because here are a whole  l i s t  o f  

mi ti g a t i  ng c i  rcumstances w h y  i t  s h o d  dn ' t b e  

applied to u s .  

SO 1 would argue t h a t  t h i s  i s  n o t  -- 
whatever e f f e c t i v e  date is determined here, 

MS. I < i e s ? i n g  i s  going t o  argue t h a t  i t  s h o u l d n ' t  

apply t o  he r  anyway because she h a s  m i t i g a t i n g  

ACCURATE STENOTYPE REPORTERS, I N C .  



ATTACHMENT D 



In re: hitiation of show cause proceedings 
Against Aloha Utihties, Inc. in Pasco Docket No. 020413-SU 
County for fdure to charge approved - -  Filed: January 17,2003 
Sesvice availabihty charges, in violation 
Of Order No. PSC-01-0326-FOF-SU and 
Section 3 67.09 1, Florida Statutes 

I 

MOTION TO ETRDCE PQRTIONS OF THE PREF'ILED TESTIIMONY OF STEP" G. 
WAT'FOIUI R J " G  TO POTENTIAL CONTRACT DISPUTE 

Pursuant to Rule 28.106.204, Florida Admmistrative Code, Adam Smith Enterprises, Inc. 
c *- 
*.., _-.I 3 

2 .C 

(Adam Smith), files t h i s  motion to strike portions of the testimony of Aloha Utilities,Lkc. y.2 .z. k.5 
w e.. 

(Aloha) witness Stephen G. Watford. Specifrcdly, Adam Smi th  moves to strike p a p x : h Q l ,  -+. 
3 h  

m 5.. r' -1 

9 -xu> *L.$ 

through page 13, h e  4 of the preaed testimony. In the testimony, Mi. Wat@@pro&s -- 
cc.. 

1 2  

re + 

opinions and ar,guments concerning Aloha's interpretation of the developer agreement g c  betwan cf-l L+ 

Aloha and Adam Smith. The subject of the testimony, a potential contractual dispute between 

Aloha and Adam Smith (1) is a matter that? because it necessarily would involve contract 

interpretations, claims of breach of contract, and claims for damages, would f d  within the 

jurisdiction of a circuit court, not the Commission; and (2) is not in the nature of a challenge to  

an action proposed by the Commission in PAA Order No. PSC-02-1250-SC-SU.' In addition, 

the testimony is largely in the nature of improper legal argument. 

BACKGROUND 

1. On September 11, 2002, t he  Commission issued Order No. PSC-02-1250-SC-SU 

in t h s  docket. The order included several actions that the Commission undertook through 

Further, the potenlid dxspute will become moot in t h e  event the Co 
kdani Smi th 's  favor. 



Proposed Agency Action. They included: (1) the establishment of an eEective date of April 16, 

2002 for Aloha’s increased sewer service availability tariff, (2)  t h e  imputation of CIAC in the 

amount of service availability charges forgone during theperiod May 23, 2001 through ApriI 16, 

2002, due to  Aloha’s failure t o  f3e a t d  as directed by Commission order and its related failure 

to  no^ affected developers and builders of the change; and (3) a proposal to allow Aloha to 

attempt to apply the new service availability charge to connections that occurred between May 

23,2001 and April 16,2002. 

2. On October 2, 2002, Adam Smith protested the PAA portion of Order No. PSC- 

02-1250-SC-SU in which the Commission purported t o  authorize Aloha to collect the merentid 

in service charges fi-om developers and builders who paid charges t o  Aloha during the period 

May 23, 2001-April 16, 2002. In its pleading, Adam Smith noted that Aloha was trying t o  

collect fkom Adam Smith the differential in charges pertaining to many lots that Adam Smith had 

sold to others prior to the time they were connected to Aloha’s system. 

3. On December 18, 2002, parties and Staf f  participated in an informal “issue 

identification” meeting. Adam Smith proffered, as a proposed stipulation of law, the proposition 

that any responsibility for an increase in service availabilzty charges belongs to the entity that 

owns the lot at the t ime of connection. (Adam Smith regards t h i s  as a corollary of the decision in 

the case of N. Miller and Sons, Inc. 11. H ~ k Z n s , ~  in which the court determined that the amount 

of service availability charge applicable to  a given lot is to be determined as of the date that the 

lot is connected.) In response, Aloha orally asserted that the developer agreement between 

Aloha and Adam Smith places a contractual obligation on Adam Smith to pay any and all 

’ 373 So.2d 918 @la. 1979) 

2 



increases in service availability charges applicable to a given lot, whether or not Adam Smith 

owns the subject property at the t ime the lot is connected to Aloha’s system. However, the 

dispute over the interpretation of the developer agreement to which Aloha’s contention gives r ise 

would fall under the juris&ction of the judciary, not the Commission. Neither Aloha nor any 

other panj) idenhfd a dispute over the interpretation of the developer areenzeiz f between Adum 

Smith and Aloha on any of the “preliminary issue lists” that were circulated then md 

afterwmds. 

4. On January 6, 2003, Aloha filed the prefiled direct testimony of Stephen G. 

Watford. Prom page 4, line 20 through page 13, h e  4 of his testimony, Mr. Watford awes 

Aloha’s interpretation of the developer agreement between Aloha and Adam Smith, and asks the 

Commission t o  construe the terms of a contract and/or adjudicate a contractual dispute. 

For the following reasons, the tes&” should be stricken. 

5 .  The Commission’s authority over watedwastewater utilities subject to its 

regulatory powers is limited by 5 367.101, Florida Statutes, to those proceedings related to 

“authority, service and rates .” When carrying out these reaplatory responsibilities, fi-equently the 

Commission deals with certain aspects of developer agreements. The Commission approves such 

developer agreements (Rule 25-30.550(1), Florida Administrative Code). The Commission can 

also (subject to  requirements of statutes and rules, includmg those related to the reasonableness 

of rates, the obligation to provide notice to affected parties prior to the effective date, and the 

prohibition against retroactive r a t e m h g )  mode ,  prospectively, the rates contained in a 

developer agreement. Rule 25-30.560(2), Florida Adrninistrative Code provides a mechanism 

under which a developer may complain t o  the Commission that the utility has failed to provide 

3 



service consistent with the agreement3 However, while developer agreements represent a 

si3dcant ~eguZatOry tool related to  the hnctions of the Commission in the aseas of “authority, 

rates, and service,” there are important h u t s  on the Commission’s jurisdiction with regard to  

contracts between regulated watedwastewater utilities and developers. The Commission has 

observed that it “does not have jurisdiction to determine the legal rights and obligations pursuant 

to contracts nor can it award damages of my The Commission has over time reiterated its 

inability to delve into contractual  dispute^.^ 

6. A useful analogy can be dram to the Commission’s role in the formation of 

contracts between electric utilities and cogenerators that itre QuaMjmg Facihties under federal 

law. The Commission approves such contracts if they meet the Commission’s standards and 

regulations governing cost recovery. However, as the Commission determined in Order No. 

PSC-95-0209-FOF-EQ,6 the  resolution of contractual disputes between QFs and purchasing 

utihties, questions of contract interpretation, and claims for damages by parties to the agreement 

that mise after the contract has been approved for reaplatory purposes, €all under t h e  jurischction 

of the courts, not the Commission. 

7 .  The same is true with respect to  developer agreements between readated 

watedwastewater utilities mil developers. When establisbmg the rates to be charged by the 

utility, the Commission has primary -- even preemptive-- jurisdiction. However, contract 

interpretations, the resolution of contract dzsputes, and the awarding of damages for the claimed 

It is clear that t h e  rule contemplates the  scope of the complaint would be the area o€ rates and service that are 
withm the regulatorly province of tlie Commission. 
4 hi re: Complaint of Naples Orangetree, hie. against Orange Tree Utiliiy Company in Collier County for refiisal to 
provide sewice, Docket Nu. 940056-WS, Order No. PSC-94-0762-FOF-WS7 June 21, 1994 (empliasis added). 

In re: Applicafioii for. Staff-assisted rate case by CWC Comniunities, LP d/b/a Palm V a k y ,  Docket No. 010S23- 
WS Order No. PSC-02-1111-PAA-WS7 August 13,2002. 
117 re: Petition for. 1-esoizrtion of a cogeneration contract dispute with O r h i d o  Cogen Limiied, L.P., bj) Florida 

Poww Co~’porcltioii, Docket No. 940357-EQ, Order No. PSC-95-0209-FOF-EQ, February 15, 1995. 

4 



breach of the contract remain the province of This view is consistent with the case of 

Hill Top Devs lupe~.~  it. Hohduy Pines Senlice Co~p .  In that case, the utihty sued a developer in 

circuit court for failure to pay additional amounts that the utihty claimed the developer owed for 

service. The additional amounts were based on charges that had not been approved by the 

Commission. The trial court dismissed Hill Top’s counterclaim for $25,000 in additional 

charges it bad paid, and barred it from pursuing a defense based upon t h e  absence of 

Commission approval for the additional charges sought by Holiday Pines. The Second District 

Court of Appeals reversed the trial court and ordered Holiday Pines’ complaint dismissed 

because the trial court lacked subject matter jurisdiction to award Holiday Pines a judgment 

absent Commission approval of the charge. The DCA recognized that after the PSC had 

exercised its statutory authority with respect t o  the charge “a juridically [sic] cognizable debt 

would exist $the charge were not ~atisfied.”~ 

Applying the holding of Hill Top t o  the  instant case, Adam Smith agrees that the 

Commission has jurisdiction to establish the tariffed service availability charge applicable (again, 

subject to  the standards and limitations delineated above) to  the party responsible for such 

c h g e s  at the time the lot is connected to Aloha’s system. However, the establishment ofthe 

rate to  be included in a utility’s tariff must be distinguished ;tiom the interpretation of contract 

terms that bear on the extent of obligations to pay service availability charges. A dispute over 

whether the terms of the developer agreement bind Adam Smith to  pay additional service 

Cohee v. Crestridge Utilities Corp., 324 So.2d 155 (Fla. 2d DCA 1975). See also lii re: Application ofLake 
Tarpon Honzas, h c .  for a stafS-assrsted mate C R S ~  in P i n e l h  County, Docket No. 890442-W, Order No. 22160, 
November 7, 1989. 
* 478 Sa.2d 368 (Fla. 2d DCA 19S5). 
’ M. a t  371.. 
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avdabihty charge for a connection, even after it has sold the property that is the subject of the 

connection and the application to Aloha for connection is made by a new and different entitj7, 

involves an interpretation of the contract that would fall-with t he  province of the courts, not the 

Commission. 

8. During the period May 23, 2001-April 16, 2002, Aloha connected hundreds of 

lots as a result of a myriad of transactions between Aloha and numerous builders, developers, 

and homeowners. Certdy, when the Commission proposed to  authorize Aloha “to try to 

collect”” the differential in charges fiom those many entities, the Commission did not 

contemplate that it would referee inlvidual disputes between Aloha and dozens of entities 

regarding the details of their relationships and the extent of the liability of each under their 

contractual arrangements. It would be the height of irony for the proceeding initiated by the only 

developer who is protesting the Commission’s reguZatu7y, mtenzakzng proposed action to be 

converted into m adjuhcation of Adam Smith’s individual conz?actuak obligations. Indeed, so 

that there is no ambiguity in the event that Aloha’s contention is presented t o  a court at some 

point, it is incumbent on the Commission in t h i s  case to disavow any intent to resolve any 

contractual disputes that may arise in the f ibre  as a result of its disposition of the regulatory 

matters before i t  

9.  On page 10, line & h e  12 of his testimony, Mr. Watford -- a fact witness -- offers 

improper legal argument. Specifically, he opines on the import of _I% MiZZer and Sons, Xnc. 1). 

Bmkznd’ to  the proceeding. Mr. Watford is the president of Aloha. In his testimony he states 

his purpose is t o  address the facts surrounding the case. (Testimony of Stephen G. Watford, 

page 2, line 4) Mr. Watford does not state that he is an attorney; nor is his “testimony” limited to 

l o  Order No. PSC-02-1250-SC-SU at 25. 
373 So.2d 913 pia. 1979) 
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a layman’s understanding and application of the law to  the business he operates. In any event, 

such legal arguments belong in post-hearing briefs, not in “evidence” to  be received at an 

evidentiary hexing. Thus, page 10, line 4 - h e  12 should-be stricken for this reason as well. 

CONCLUSTON 

In summary, MI-. Wagord’s “testimony” on the subject of the developer agreement Is 

improper. It is one of several improper excursions into legal opinions and arguments of legal 

interpretation that he is not qualified t o  offer, and that in any event are not properly the subject of 

testimony. More importantly, the .assertions are in h e  nature of an anticipatory dispute which 

may be rendered moot by the decision on Adam Smith’s challenge t o  the P a  and which, if not 

rendered moot, would be the province of the judiciary, not this Commission. Thus, page 4 , h e  4 

through page 13, line 4 of Mr. Watford’s testimony should be stricken. 

McWhirter, Reeves, McGlothh, Davidson, 
Decker, ICaufinan Br. h o l d ,  PA 
117 South Gadsden Street 
Tallahassee, Florida 323 0 1 
Telephone: (850) 222-2525 
Facsde :  (850) 222-5606 
J M cal othl in @,mac-3 aw . com 

Attorneys for Adam Smi th  Enterprises, h c .  

7 



CERTIFTCA'FE: OF SERVICE 

I HEREBY CERTIFY that a t rue and correct copy of the foregoing Adam Smith 
Enterprises, Inc.'s Motion to  Strike Testimony of Stephen €3. Watford Relating t o  Potential 
Contract Dispute has been furnished by (*)Hand delivery, (**)Electronically, or U.S. Mail this 
17th day of January 2003 t o  the following: 

(*)Rosanne Gervasi 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Blvd 
Tallahassee, FL 32399-0850 

(*) Harold McLem 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Blvd 
Tallahassee, F'L 32399-0850 

Stephen Burgess 
Office of Public Counsel 
11 1 W. Machon Street, #812 
Tdaha$see, FL 32399-1400 

(**)Suzanne Brownless, P.A. 
1975 Buford Blvd . 

Tallahassee, FL 32308-4466 
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ATTACHMENT E 



Where Aloha had applied, during May 23, 2001-April 16, 2002, the service availability charge of 

$206.75/ERC contained in the t d  that was in place and effective during that time fiame, may 

the Commission legally authorize Aloha to collect from developershuilders, for connections 

made between May 23, 2001-Apd 16, 2002, the difference between the $206.75/ERC charge 

and the $1650/ERC service availability charge of the revised tariff that became effective on Apd 

16,2002? 

In the event the Commission determines it has legal authority to allow Aloha to apply the 

$1650/ERC charge made effective on April 16, 2002 to connections that occurred prior to that 

date, should it authorize Aloha to do so under the fact and circumstances of this case? 

i 


