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Re: Docket No. 020413-SU - Initiation of Show Cause Proceedings against Aloha 
Utilities, Inc. for failurc to charge ilpprovcd service availability charges in 
violation of Order PSC-OI-0326-FOF-SU and Section 367.091, F.S. 

Dear Ms. B a ~ ~ o :  

Please tilid tlic original and fiftceii copies ofi\IoI~:t Utilities. Inc.'s Response in Opposition 
to Adam Smith Enterprises. Inc.'s Motion to Strike Prcl-iled Testinion!, to be 'riled in the above-stated 
docket. Also attached is a cop!' to be stamp"d and returned to our office. 
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Should >-ou have questions o r  need any additional inforination. please contact me. Thrink 

you for your assistance in this matter. . .. - 
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BEFORE TI-IE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Initiation of show cause proceedings 
against Alolia Utilities, Inc. Tn Pasco County 

availability charges, in violation of Order No. 
PSC-0 1 -0326-FOF-SU and Section 367.09 1 ,  
17 1 or i d a S tat tit e s . 

for failure to charge approved service DOCKET NO. 02041 3-SU 

I 

RESPONSE IN OPPOSITION TO ADAM SMITH ENTERPRISES, INC.’S 
MOTION TO STRIKE P R E I X E D  TESTIMONY 

Pursuant to Rule 28-1 06.204, Florida Achinistrative Code, Aloha Utilitie ? Inc. (Aloha) I 
iiles this response in opposition to A d m i  Smith Enterprises, Inc.’s (Adam Sinith) motion to 

strike portions of the prel3ed direct testimony ol- Aloha’s witness, Steplieii G. Watford, and in 
It 

support tliereol states as Ibllows 

1. There are essentially two arguiiiciits raised by Adam Smith to strike Mr. 

Watford’s prefiled testimony fioiii page 4, line 2 1 through pagc 13, line 4. First, that Aloha did 

not raise the “interpretation” of Adaiii Smith’s Developer Agreement with Aloha as an issue in 

this proceeding. Second, that “iiitei.~~ret~?tioii” -of the terms and conditiolis of Ada111 Siiiitli’s 

Developer Agreeiiient is the sole province of h e  judiciary , not the Coininksion. [Adam Siiiith 

Motion at 2-31 

Backbilling cliarges are at issue 

backbill developers for service availability charges that should have been collected from May 23, 

2007 until ApriI 16, 2002; 3) imputed as CIAC the $659,547 in service availability charges that 

Aloha showld have collected; 4) established the effective date o€ the service availability tariff as 
I 
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April 16, 2002 ; 5) show causcd Aloha f‘or fai1u1-c to file the service availability ~ a r i h a n d  failure 

to collect the appropriate service availability charges and 6) granted iiitervention to SRK 

Partnership I-Ioldings, LLC. Tlic imputation of CIAC, backbilling and effective date of the tariff 

“[llegal principle not subject to dispute” in Adam Smith’s inlbriiial issue list provided to all 

parities on Deceiiiber 1 3, 2002. at tlie secoiid issue identification meeting held in this 1mm”’ing 

thus: “FVhen thc utility conticcls a lot to its system, ( i )  thc amount o r  the applicable service 

charge is dctemiincd by the cliarge that is in cf‘lct as oftlie date oftlie connection; and (ii) the 

4. As has been statcd on iiLimcrous occasions, t h e  is no dispute in this case 

’ 373 So.2d 91 3 (Fla. f 979). + 
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regarding the-fact that the imputation of’ CIAC for uncolfcctccl servicc availability charges and 

the backbilliii~ ror scwicc availability chargcs that shouId Iiavc bccii collected froni May 23, 

2001 until April 16, 2002 are at issue in this case. I n  Ihct, Adain Smith raised the backbilling 

issue in its Protest.’ [Adam Smith Protest at 31 I t  stands to reason that if backbilling is at issue in 

.. 

this case, the entities or persoii(s) who should, or can, bc baclcbilled is also at issue. Aloha is 

entitled to file testimony in  support of its positioii that developers and builders who lime prepaid 

service availability charges pursuant to developer agreements should be the entities bacltbiiled. 

The Developer Agreement entercd into between Aloha arid Adam Siiiith is both 111 terial and 

re 1 ev ail t to th is p o i 11 t a 11 d appro p i  at e 1 y c on s id e red by t h c C o m mi ssio 11. 
r 

rl 
5. In its Protcst Admi Smith idcntil-ied its dircct and substantial interest in this case 

as follows: “TTftlic April 16, 2002 tarif’fwere to be appliccl retroactively in this iiiaiiiier to tlie 

Protest at 21 Adaiii Smith also indicated that A1oh;i was actually attempting to collect a higher 

amount than the $220,5 17.25. [Id.] Given these statements, how can Adaiii Siiiith possibly argue 

that it had no notice that this proceeding would detemine the amount Adam Smith owed Aloha 

iI- backbilling of‘ developers was allowecl‘? Adain Smith has i tsdr put at issue whether it should 

pay additional service availability fees and, if so, what those I‘ees should be. Adam Siiiitli has 

’ As did Aloha in its Requcst for I-Iearing. [Aloha Rcqucst at 31 
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has not met‘:the Agrico’ standing test. 

4. F~~rthel-, iiiany “subissues” are riglitfully contained in each 01 the three broad 

issues which have been raised in this case: imputation ol- CIAC, efTective date of the service 

availability tariff a ~ i d  backbill ing. Many argunieiits can be made in support of each party’s 

position on each issue. I t  has iievci- been the Cominission’s practice to rcquirc that each such 

arg,uiiicnt be identi fled as a separate issue in Preliexiiig Stateineiits or at the Prehearing 

Conference iiiucli less in a party’s protest/reques t for Jicari ng, 

r 

3.  

substantially affected pci-sons an opportunity to prcsen t all rclevmt tcstiiiiony aiid legal 

arguments regarding those issues to tlic trier of fact. Atlani Smith has not alleged, nor could it, 
I 

that it will not be ablc to fully prepare or present either tcstiinoiiy or legal arguiiients to the 

Coiiiniissioii. All that iiced be done is for Aclani Smith to rebut Mr. Wat€ord’s testiiiioiiy in its 

direct tcstiinony filed 011 Fcl:,r~inry 3, 2003 and i’le ii post hearing brief. Adnin Siiiitli has been in 

no way prejudiced by Aloha’s clisputcd testimony. Any ~ittciiq>t to delcte of the portion of Mr. 

Watlbrd’s tcstiinony contested b y  Adam Smith 011 the gonnds that his testiiiioiiy improperly 

addresses whether Adani Smith shouId be backbilled ancI in i v h a l  aniount is blatantly bogus and 

should be rejected by the Coniinissioii. 

Coniin issi o 17 i ur  i sdi c t i on 

6. Adam Sinith‘s second argument is that thc Comiiiission does not have the 

authority to “coiistrue the teriiis of a contract aiid/or acljudicate a h ture  contl-actua I dispute.” 

%Eric0 Chciiiical Company v. Department 01 Enviroiiiiiental Reg.ulatioii, 406 So.2d 475 
(FIa. 2d DCA 198 1)(Eiitity ims1 sustain an illjury 01 sufkieiit imiiiediacy due to the action of 
the agency aiid the interest asserted must be of the type the proceeding is desigiied to protect.) 
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determine if h contract has beeii breaclied or to award iiioiicy damagcs for such breach4. 

I-Iolvevc1-, neither contract breach nor moncy damages a1.e at issue in this pi-occcding. What is at 

issuc is whether Admi  Sniitli is req~~irecl to pap additional service availability charges at the tiiiie 

Admi  S‘ini/h. Adam Sniith concedes that the Coiiiniission has exclusive jurisdiction to set ‘:just 

Statutes] That is what is being done here. A review by tlic Coiiiniissioii of the enhe  Deveioper 

Agreenient as well as the C‘oiiin~ission rules m d  regdatioiis ~-egarding service availability is 
i 

rcIevant to answering this question. Aloha is not asking that h e  Coiiiinissioii “intei-pet” the 

Developcr Agreement p i *  ,s’c but to implement its service wailability cliargcs as proposed. 

7. However, evcn if one were to clmacterizc this regulatory request as an 
1 

“interl~l.elfltioi~” of the Dcveloper Agreement's terms a nci conditions, the Coinniission has the 

ability to do so and to iiioctir}/ that agreement in tIic intcrcst of’the public. That is the 1ioIding of 

the Florida Supreme Court in 1-1. Miller and Sons, Inc. v. I-Iawltins, 373 So.2d 91 3 (Fla. 1979) 

aiid reiiiains the law today. 

8. Rule 25-550( l ) ,  Florida Adiiiinistrativc Code, rcquires that a utility file all 

deveioper agreeinelits \;vith the Coiniiiission within 30 days of execution. RUIC 25-550( I ) ,  

Florida Admiiiistrative Code, also specifically reserves to the Coniiinissioii the 

Thesc wcre the reiiiedies sought by the plaintiffs in Cohee v. Crestridge Utilities, Corp., 
324 So.2d 155, 156 (Fla. 2cl DCA 1975). I 
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the px-ovisioiJs of- an approved developcr agrecmciit ‘‘ill pursuant to Coiiimission action, the terms 

aiid co~iditioiis of tlic utility‘s service availability policy arc changed.” 

9. Rille &30.560( 1) ,  Florida Adniiiiistrzitivc Code, states that “[djisputes 

concerning the application of these rules or coiicemiiig developer agreenients may be referred to 

the Coniinissioii for disposition by thc filing o h  coi~iplair-~t i n  accordaiice with Rule Cliaptcr 25- 

22, F.A.C.” Pursuant to this rule tlic Coiiiiiiission lias I-oLttiiiely interpreted the terins aiid 

con d it i o 11 s o 1’ pi-ev i ou s 1 y approved de ve 1 o per agr e e 111 e 11 t s . 

reiiiiburse DNR for nionics advanced to cstend a watcr main to tlic state park on the island 

violated the provisions ol‘ its dcveloper agreement with tlic utility. ‘The Comniission, citing 8 8  

atutes, mid Rules 25-_30.550 and 25-30.560, 367.01 1 ,  367.101 and 367.121(1)(a), Florida S 

Florida Adiiiiiiistrative Code, found that i t  did iavc jurisdiction to consider the coiiiplaint, eveii 

though DNR had also iiistitLrtcd a civil action for contract breach in Fraiiltliii County Circuit 

Court , st at i ng : 

Thc instant case involves intcrprctation of a charge in a 
cIcwIopcr’s agl-ecmcnt, as npposcd to the cstabIishmcnt of a 
charge. However, in viciv of thc statutory provisions cited 
above aiid the proccdures cstablished by this Commission for 
h an ill in g s ti ch d is p ut es (Rrr 1 c 2 5 -3 0.5 6 0, F I or i da Ad mini st r a t ive 
Code), it is clcar that thc Commission has jurisdiction over the 
issuc. 

[S9 FPSC 6 at 494: Emphasis adcted.1 

Order No. 21 45 I ,  issued 011 June 26, 1989; 89 FI’SC 6490,494 (1 989). 
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Further, t1ieCoiiiiiiission found that thc decision i n  H i l l  Top Developers v. Holiday Pines 

Service Cor!):,” 1-clicd upoii by Adam Siiiith jii its motion, acted as 110 bar to this position. [89 

FSPC 6 at 493-41 See also: I n  re: Pctitioii by Coggin-O’Steen Land Cc>~iil,aiiy fop  declaratory 
. -  

stat e in eiit re gar d i iig rei i n  bu r s em e 11 t o f c o 11 ii e ct i o i i  k e s by J aclc s o i i  v i 11 e S Lib 11 rb a11 Uti I i t i e s 

Corporation in  D ~ a l  County, 92 FSPC 5 :379 ( I  992,)(Cor~imission interpreted the teriiis and 

conditions of two separate developer agrccincnts and determiiied the ainouiit of rehnd to be 

iiiade to developer for- construction of watcr and  wastewater lines); I n  re: D.R. I-Iorton Custom 

cliarges - a i d  AFPI c11ar.q;~~ i n  Lake Couiitv, 01 FPSC 6262 (2001). 

f 1 . 
I 

As proven above, the Coinini~~ioii has [lie &jurisdiction to deteriiiine what servicc 

availability charges Adaiii Smith, ; IS  ivell as other dcvclopcrs and builders in Aloha’s scrvice 

territory, should pay and .tvlieii thcy slioulcl pay them. Adam Smith sceins to be uiider the 

iiiiscoiiccption that other developers and bui Iders \vi 11 not liltewise haw their charges determined 

by his  proceeding. That is not the case. Aloha has protcsted the imputation of CTAC and the 

ainount of CTAC to be imputed if imputation is appropriate. The amouiit of CIAC to be imputed 

is directly linked to the aimouiit of service availability charges which should have been paid by 

developers and builders l-i-oni M a y  23, 200 1 until April 16, 2002. Thus, cadi buiider m d  

dcveloper will have the anioLiiit of CIAC that i t  owes  detcriiiiiied in this proceeding as \veil. 

what it will do ii1 thc hittire. 

478 So.2~1368 (Fla 2d DCA 1985). 
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13. --- Finally, Aclain Siiiith ob-jects to page 10, line 4- line 12 of Mr. Watford’s 

testimony oii’tlie grounds that it consists of “iinpropcl- Icgnl arg~iiiienf.” [Adam Smith Motion at 

6-71 Aloha disagrees. Mr. Watlord has been qualil7ecI and tendered as an expert in the field of 

“water and wastewater utility maIiqeiiient”. [Wati’ord testinioiiy at  1-2, line 31 As a utility 

iiianager Mr. Watford is required to both Liiidcrstand and apply Coiiii~~issioii and -judicial 

d cc i s i o 12 s a Kcc t i 11 g t h e w a  t c r anci wastc~m t er iiid u s t ry . 1-1 i s s t n t eiiieiit s ref1 ec t hi s ~ i i id  ers t andi 17 g 

of these decisions and the simple ‘‘fact’’ that the h/filler7 decision had been rendered for ten ycars 

at the time Aloha a i d  Admi Smith executed their Developer Agreeiiieiit. 

WHEREFORE, becaiise page 4, line 2 1 through page 13, fine 4 or the prefiled testimony 
1 

of Stephen Watford: 1) addresses an issue raised by Adam Smith in this proceeding, Le., who 

should pay for a11 increase i n  service availabiliiy charges if bacl<billiiig is allowed; 2) is niaterial 

a i d  relevant to the imposition of those charges on Adniii Smith aiid other developers; and 3) the 

Conimissioii has tlic jurisdiction to dctenniiic the amount o l  service availability charges and to 

interpret and modify service availability contracts, the Commission must deny i17 tofo Adatn 

Smith‘s Motion to Strike Portions of’ tlic Prcfilcd Tcslimony of Stephen G .  Watfbrd. 

Respect h 1 1 y su bin i t t ed t h is 24“’ day o f ‘ J a 11 11 a r  y , 2 0 0 3 by : 

S u za% e B 1’0 wii 1 e s s 
1975 Buford Blvd. 
Tallahassee, Florida 32308 
Phol~e: (850) 877-5200 
FAX: (850) 878-0090 
E - in  ai 1 : s br o w11 e s s @ co iiicas t . net 
Attorney for Aloha Utilities, Inc. 

I 

7H. Miller and Sons, Inc. v. I-Iawlcins, 373 So.3~1 9 13 (Fla. 1979). 4 
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- CERTIFICATE OF SERVICE 

I HEREBY CERTIFY THAT a true and correct copy of the foregoing has been provided 
to the persolis listed below by US. Mail, (‘k) f4md Delii-cry. or (‘k*) E-Mail. this &&Lday of 
January, 2003. 

* Rosanne Gervasi 
S e ii i or Attorney 
Florida Public Service Commission 
Tallaliassee, FL 32399-0850 

Kathryn G. W. Cowdery 
Ruden, McCIosky Law Firm 
2 15 South Monroe Street 
Suite 815 
Tallahassee, FL 3 23 0 1 

**Joe McGlothliti. Esq. 
McWhirter Reeves Law Firm 
1 17 South Gadsden Street 
Tallahassee. FL 32301 

Stephen C. Burgess 
Jack Shreve 
Office of Public Counsel 
c/o Florida Legislature 
1 1  1 West Madison Street 
Room 8 13 
Tallaliassee. FL 32399- 1400 

Stephen Watford 
President 
Aloha Utilities, Iiic. 
691 5 Perriiie Ranch Road 
New Port RicIiey, FL 34655-3904 

/$-?..&&& 

ne Brownless. Esq. 

c: 3773 
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INFOFMAI, ISSUE ID MEETING OF DECEMBER 18,2002 

ADAM SMITH ENTERPRISES, INC. 

I .Established by Order: 

The effective date of the revised tariff implementing the $1 650ERC service availabiiity 

charge is April 16, 2002. 

2. Legal principle not subject to dispute: 

When the utility connects a lot to its system, (i) the amount of the applicable service 

charge is determined by the charge that is In effect as of the date of the connection; and (ii) the 

liability for any service availability charge due at the time of connection rests wit the entity that P 
then owns the lot and requests the connection. I 

1 

3. Established by Qrder and/or not subject to dispute: 

Order No. PSC-01-0326-FOF-SU required Aloha to prepare and file, within 20 days of 

the date of the Order, a tariff increasing Aloha’s service availability charge from $206.75/ERC to 

$1 6 5 OLERC. 

In late February or early March, 2002, PSC Staff apprised Aloha that Aloha had failed to 

file the revised service availability tariff required by Order No. PSC-OI-0326-FOF-SU. 

Counsel for Aloha submitted such a tarifY on March 11, 2002. At that time, Counsel for 

Aloha represented to Staff that Aloha had been collecting the $165OERC service charge from 

developers, not withstanding Aloha’s f d u r e  to file a tarifiE 

Based on the representation that Aloha had been collecting the higher service availability 

charge from the time it had been directed to revise its service availability tariq PSC Staff 

backdated the “approved” stamp that it placed on the tariff submitted by Aloha on March 11, 

2002, to reflect a May 23, 2001 date. 

1 ATTACHMENT A 



At th; time Aloha submitted a tariff on March 11, 2002 and Staff applied a backdated 

“approved” stamp date of May 23, 2001 to that tariff, Aloha had never collected the $165O/ERC 

service availability charge for connections made. Instead, to that point Aloha had collected for 

each connection the $206.75/ERC charge that was then in eEect, by virtue of the approved and 

effective tariff then in place. 

Subsequent to the time Staff backdated the March 11, 2002 tariff to reflect an “approved” 

stamp date of May 23, 2001, Aloha attempted for the first time to collect from evelopers the 

higher $165O/ERC service availability charge for connections made following May 23, 2001, for 

which it had already collected $20675/ERC. 

r 
i. 

When Aloha attempted to collect from developers the difference between $206.75/ERC 

and $1 BSOERC, in its communications to developers Aloha justified the measure by referring to 

the May 23, 2001 “approved” stamp date that Staff had backdated based on Staffs acceptance of 

Aloha’s representation that Aloha had already been collecting the $1650/ERC charge. 

At the time it attempted, for the first time, to collect the difference between $206.75/ERC 

and the $1650/ERC from developers, Aloha did not inform developers that it had filed the tariff 

on to which it referred on March 11, 2002. 

At the time Aloha attempted for the first time to collect the differ 

$206.75/ERC and $lG5OERC from developers, relying as it did so on the 

Aloha had not informed Staff that the representation it had made at the time it filed the tariff on 

March 1 I ,  2002, to the effect that it had already been collecting $1650/ERC from developers 

when it submitted the tariff, was not true. I 

2 



Aloha did not inform Staff that its representation of March 11, 2002, regarding the point 

in time at which it had begun collecting the $1650/ERC charge was in error until S t a ,  after 

receiving inquiries from developers who had received the first efforts by Aloha to collect the 

difference between $206.75 and $1650 per ERC, contacted Aloha for an explanation of the 

circumstances. 

Aloha began providing written notices to developers of the increased service availability 

charge in April of 2002. 

ISSUES 

Where, as a result of the dates on which Aloha accomplished (i) the fdi A g of an approved 

tariff and (ii) written notice to affected developers, the Commission has established an effective 

date of April 16, 2002 for the tariff implementing Aloha’s service availability charge of 

$1650/EliC, and where developers had paid the service availability charge of $206,75BRC that 

was applicable by virtue of the tariff that was in place and effective for connections prior to that 

date, may Aloha legally apply the $165O/ERC charge made effective on April 16, 2002 to 
I1 

connections that were made prior to that date? I 

I 

Assuming, for the sake of argument, that the Commission has legal authority to allow 

Aloha to apply the $1650/ERC charge made effective on April lG, 2002 to connections that 

occurred prior to that date, is such a decision supported by the facts and circumstances of this 

case? 

3 


