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1975 Buford Boulevard 
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ADMINISTRATIVE LAW 
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Blanca S. Bayo, Director 
Division of Commission Clerk and 

Administrative Services 
Florida Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0800 

TELEPHONE (850) 877-5200 
TELECOPIER (850) 878-0090 

January 30,2003 - .  
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Re: Docket No. 020413-SU - Initiation of Show Cause Proceedings against Aloha 
Utilities, Inc. for failure to charge approved service availability charges in 
violation of Order PSC-01-0326-FOF-SU and Section 367.091, F.S. 

Dear Ms. Bayo: 

Please find the original and fifteen copies of (1) Aloha Utilities, I n c h  Motion for 
Reconsideration and Clarification of Order PSC 03 -0 1 3 0-PCO-SU; and (2) Request for Oral 
Argument to be filed in the above-stated docket. Also attached is a copy of each to be stamped and 
returned to our office. 

Should you have questions or need any additional information, please contact me. Thank 
you for your assistance in this matter. 

Very truly yours, 

SB:smh 
Bayo-ltr-Alolia.wpd 
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Attorney for Aloha Utilities, Inc. 
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BEFORE ‘ r m  FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Initiation 01 s h o ~ v  cause proceedings 
against Aloha Utilities, Inc. in Pasco County 
for failure to charge approved service 
availability charges, in violation of Order No. 
PSC-0 1 -0326-FOF-SU and Section 367.091, 
Florida Statutes. 

DOCKET NO. 020413-SU 

ALOHA UTTLITIES, INC.’S MOTION FOR 
RECONSIDERATION AND CLARTFTCATION OF ORDER PSC-03-0130-PCO-SU 

Pursuant to Rule 25-22.0376( l) ,  Florida Administrative Code, Aloha Utiliti s, Inc. 

(Aloha) seeks reconsideration of 11011-final Orcler PSC-03-0130-PCO-SU (Order 03-01 30), issued 

on January 24. 2003, by Coiiimissioner Deasoii, the Preheariiig Officer assigned to this docket, 

r 
t 

and in support thereof statcs as follows: 

1. Order 03-0 130 granted Admi Smith Enterprises, 1iic.k (Adam Smith) Motion to 

Strike Aloha’s Objections to Discovciy and denied Aloha’s Motion for Protective Order 

regarding the requests a116 interrogatories that were the sub-jccts of the abjections: Admissions 

Nos. 1-3, 5 and 6; Interrogatories Nos. 1 -3; an& Requests for Productioii Nos. I ,  2, 3, 4, and 7. 

The rationale for these decisions was twofold: that Aloha’s objections were uiitiinely filed and 

Ein ph as i s ad d e d 1 

2. Order 03-01 30 also addrcssed Aloha’s Motion concerning the role o 

counsel, Ivlarsliall Deterding, in this proceeding. I n  its Motion, Aloha requested that Mr 

Deterding be allowed to do two things: participate in the preparation of the answers to the 
1 

discovery requests and tesli fy at trial coiiceriiiiig the facts surrounding the late filing of the 
DOCLpy’; * &;,-‘y:! L.; ’ y.- : 
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service availfibility tariff of which he 1121s personal lmowledge’, if those facts were detemined lo 

be relevant. Coiiiiiiissiolw Deasoii denied Aloha’s Motion finding that “officers and employees 

of Aloha would have lcnowledge of the information sought by Adam Smith, and that the 

information is tlius available to Aloha by sotirces otlier than its prior couiisel.” [Order 03-07 30 at 

51 

RECON SIDERATION 

Re 1 ev aiic y of d i s c o ve I- y 

3. It appears that Aloha’s ohjectioiis wcre I-e-jected in part 011 the groun s that P 
Commissioner Deason concluded tlic facts surrounding Aloha’s failure to file its wastewater 

c 

’ Specifically, his conversations with Staff Couiisel aiid Aloha employees about the late 
filing and whetlier service availability charges had been or had not been collected staring May 23, 
2001. t 
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final by operation of law and is i*e,s jzicliculcr with regard to m y  penalties whicli can be levied 

against Aloha for its failure to file the service availability tarifl’. Tf the Coiniiiission disallows 

backbilling but imputes CTAC for the ~ i i i o ~ i n f ~  which should havc been collected, [or any reason, 

a penalty is being imposed on Aloha - a pcnalty prohibited by the doctrine of res. jzdiculu, 

contrary 10 the provisions of 367.161, Florida Statutcs aiid constituting an unconstitutional 

taking. 

5. Thus, Coinmissioner Dcasoii in ruling h a t  thc facts surrounding Aloha’s failure to 

file its wastewater service availability tL2ril-f on May 123.2002 are relevant to the iss ies raised in 

this proceeding has failed to tale into account the doctrines of F’LY jzdiiccrla and unconstitutional 

taking arid the pl-ovisions of tj 367.16 1 ,  Florida Statutes. For those reasons, in accord with the 

1 
1 

holdings of Diamond Cab Co. v. Kinr)’, the I’lnding of Order 03-01 30 regarding the relevance of 

the facts surrounding Aloha’s flilurc Lo Ilk its \vastewaZtcr service availability tarifr sliould be set 

aside by this Coiiiixission panel. [I‘the facts surrounding the filing of the tarirf are foulid to be 

irrelevant to this proceeding, there is no necessity to reach the role o f prior couiisel discussed 

below. 

Motion regarding role o tl prior counsel 

6. With rcgard to the participation of Marshall Deterding, Aloha’s former counsel, in 

answering the discovery and providing testinioiiy at liearing, Aloha seeks clarification of Order 

’1 46 So.2d 889 (Fla. 19G2)(Reconsicler,?tioii sliould be granted when a point of fact or law 
has been overloo1;ed or not considem1 by the Coiiimission .) 1 

-l 
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tlie Commissio*~’De3soi, does not belicvc it app*opriale Ibt- Mi.. Deterding to participate at all in  

the preparatioii of answers to discovery. J-Io\vever, Order 03-01 30 also states that “the act of 

providing files of docuiiieiits to Aloha for inclusion in Aloha’s review [or the purposes of 

responding to the document request L ~ J ’  MO~‘ r’eqiiiw uctions token in n “i*cpr*esen/ntive ” 

- -  

cupacity. ” [Order 03-01 30 at 3; Emphasis addcd] It is Aloha’s understanding that Admi Smith 

will not allow Mr. Deterding to provide his files to Aloha [or the purposes of responding to 

Adam Smith’s discovcry because they believe that this action does, in  fact, fall within the scope 

of activity prohibited by its assertion oCconflict of interest. Thus. Aloha i-equcsts t iat the 

Conmiission clarify whether or not M r .  Deterding can assist Alolia by I’roviding files of 

docurnents to Aloha for purposes of answering Aclam Smith’s discovery arid whether or not such 

I 
1 

activity falls within the asserted conflict 01’ interest privilege, i.e., i v l x h c r  giving factual 

test i in0 n y co 1-1 s t i t u t e s ”rep r e s en t a t i o 11’‘ o f‘ A 1 o 11 a. 

7. Likewise, it is Aloha’s understanding that Adam Smith opposes Aloha’s use of 

Mr. Deterding as a factual witness at hearing 011 the grounds that this too constitutes an activity 

prohi biled by its assertion of coiiflict CI 1‘ interest, Le., constitutes “i-ep~cse~it~tioll” of Aloha. 

Further, it is Aloha’s understanding that Adain Smith would only allow such testiinoiiy if Aloha 

“waives tlie attoriiey-client privilege.” [Order 03-0 130 at 41 The scope of the attorney-client 

privilege waiver deinaiided by Adam Siiiith is ~incleai- to Alolia , Le., waiver with regard only l o  

tlie facts coiiccrning the filing of thc service availability tnrifl‘or comp!cte and total waiver with 

regard to every activity and every convei-sation between Aloha employees and Mr. 

3 The mechanics of prcliled testimony would appear to solvc any attorney-client privilege 
wavier issue related to the testimony filed by Mi-. Deterding 011 behalf of Aloha. To tlie extent 
that statements were nmde in  the testimony, thc attorney client privilege has alrepdy been waived 
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8. ---Aloha’s Motion was not, as asserted by A d m i  Smith, an effort to “stonewall” or 

to keep “facts” concerning tlie late filing of the service availability tariff away from tlie 

Commission. On the contrary, Aloha’s Motion was an attempt to provide the Comiiission wit11 

the best source of those “facts”: the rimi who actually talked to Staff Couiisel regarding the 

- -  

scrvicc availability tariff in March of‘200 1 . [n AIohn’s opinion i t  is absolutely necessary that Mr. 

Deterding and Staff Counsel be given tlic opportunity to tcsti fy at hearing regarding the 

circumstances surr o u i i  d i 11 g the 1 at e li 1 iiig o f th e t ai- i fr. 

9. The reason why each man must testi ry is simple: anyone else’s testiqnoiiy 011 this 
I 

point is classic liearsay. Section 120.57( l)(c), Florida Statutes, states as follows: 
1 

(c) Hearsay evidence may be used for the purpose of 
supplementing or explaining other evidence, hiit i/ sh~d l  not be 
sufficient in il.sc[f/o ,y?]~or*l u.finding zi~/c.ss it M ’ O L ~ / ~  be 
nchissible over objec/ion i17 civil ucfions. 

[Emphasis added.] 

There is no exception to tlie hearsay evidence rule that. would allow a third party’s recitation of 

with regard to those statenleiits. Aloha 112s never sought to place a witness 011 the stand for the 
purpose of limiting his t e s h o n y  only to that prelilecl. Aloha expects that every witness will be 
fully cross exaillined on the coiltent of his or her testimony. Howeverl without knowi~ig what 
Adam Sniith’s cross examination might consist of, Aloha is unwilling to grant a blanket waiver 
of any objection - including privilege- that might be appropriate, Finally, the attorney client 
privilege issue is one easily taken care of at hearing by the presiding Coimiissioiier. If a 
privilege or any other ob-jectioii is niade by Aloha tlie presiding Coniniissioner wi1I have the 
ability to rule on whether the question is within the scope or the waiver already given. If so, the 
witiicss answers the question. if not the witness does not. ! 

41t would be fundamentally uiFair to allow Staff Counsel to testify without also allowiiig 
Mr. Deterding to testifji. The Coisiiiiissioii should bc allowed to evaluate the deiiieaiior of both 
parties who engaged in the disputed March, 200 1 conversation regarding collection of Aloha’s 
service nvaiiability fees. If this is not done, Adam Smith will have been allowed to use its 
assertion of conflict of interest improperly as a sword, riot appropriately as a shitild. 
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the conversc2tidn-betweel? Mr. Deterding and Staff CounseI rcgardiiig the filing of the service 

availability tariffs to be adiiiissiblc over ob-jection. These third party conversations can’t be used 

as competent substantial evidence to support any ihctual finding in this proceeding. 
- -  

10. Order 03-01 30 does not specifically address whethcr, or under what conditions, 

Mr. Deterding can appear as a witness on behalf of Aloha to relate his conversations with Staff 

Couiisel and Aloha employees regarding the circumstances of the late filing of the service 

availability tariff. Aloha requests that the Conmission panel clarify these issues. 

late filing of the wastewater service availability tariff are not rclevant to this proceeding, in which 

case consideration of Mr. Deterding’s role i n  this ix-oceeding is unnecessary or, in the alternative 

if reconsideration of this finding is dcnied, 

2) Clarify the role ol‘ Aloha’s former counsel, Marshall Deterding, specifically 

wliether lie can turn over files to Aloha for the purposcs of-. answering Adam Smith’s discovery 

and whether, and under what conditions, MI-. Deterding can testify at the hearing on behalf of 

Aloha concerning the circumstances surroundjng the late l i h g  of Aloha’s service availability 

tariff if the facts surrounding the late filing of the wastewater service availability tariff are found 

to be relevant to this proceeding. 

I 
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Respectfully submitted this c w ~  day of January, 2003 by: 

1975 Buford Bfvd. 
Tallahassee, Florida 32308 
Phone: (850) 877-5200 

E-mail : sbr-ow~~less~co~iicast  .net 

Attorney for Aloha Utilities, Inc. 

I’AX: (850) 878-0090 

I 

f 
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CERTTFICATE OF SERVICE 

I HEREBY CERTIFY THAT a true and correct copy ofthe foregoing has been provided 
to the persons listed below by US. Mail, (*) I-Iand Delivery, or (**) E-Mail, this 3% day of 
January, 2003 e 

- -  

*Rosarine Gervasi 
Senior Attorney 
Florida Public Service Coininission 
Tallahassee, FL 32399-0850 

Kathryn G. W. Co wdery 
Ruden, McClosky Law Firm 
2 15 South Monroe Street 
Suite 8 1 5 
Tallahassee, FL 323 0 1 

:':.Joe McGlothlin, Esq. 
Mc Whirter Reeves Law Finn 
I 17 South Gadsdeii Street 
Tallahassee, FL 32301 

S teplien C. Burgess 
Jack Slireve 
Office of Public Counsel 
c/o Florida Legislature 
11 1 West Madisoii Street 
Room 8 1 2 I 
Tallahassee, FL 32399- 1400 

Stephen Watford 
President 
Aloha Utilities, Inc. 
69 15 Perriiie Ranch Road 
New Port Ricliey, FL 34655-3904 
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