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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Investigation into - -  

Pricing of Unbundled Network DOCKET NO. 990649B-TP 
Elenleiits FILED: February 4,2003 

/ 

SPNNT-FLORIDA, INCORPORATED’S RIESPONSE IN OPPOSITION 
TO MOTION PUR RECONSIDERATION OF FLORIDA 

DIGITAL NETWORK, INC. AND KMC TELECOM 111, LLC. 

Sprint-Florida, Incorporated (““Sprint”), pursuant to Rules 25-22.060(b) and 28-1 06.204, 

Florida Adiiiinistrative Code, respectfully opposes the Motion for Recoiisideratioii (“Motion”) 

filed by Florida Digital Network, Inc. (“FDN”) and KMC Telecoin 111, LLC. (“KMC”), stating 

as follows: 

I. Standard o f  Review 

The standard of review for a motion for reconsideration is whether the motion identifies a 

point of fact or law which was overlooked or which the Commission failed to consider in 

rendering its Order. See Stewart Bonded Warehouse, Inc. v. Bevis, 294 So. 2d 3 15 (Fla. 1974); 

Diamond Cub Co. 17. King, 146 So. 26 889 (Fla. 1942); and PiBgree v. Quaintcmce, 394 So. 2d 

161 (Fla. 1st DCA 1983). In a motion for reconsideration, it is not appropriate to reargue 

matters that have already been considered. Sherwood v. State, 11 1 So. 2d 96 (Fla. 3rd DCA 

1959); citing Sfnfe ex. rel. Juytex Realfy Co. I). Green, 105 So. 2d 817 (Fla. 1st DCA 1958). 

Furthermore, a motion for reconsideration should not be granted “based upon an arbitrary feeling 

that a mistake may have been made, but should be based upon specific factual matters set forth in 

the record and susceptible to review.” Stewart Bonded Wurehouse, Inc. v. Bevis, 294 So. 2d 3 15, 

317 (Fla. 1974). 



FDN and KMC totally ignore this standard of review and fail to meet that standard. 

Instead, they propose that the Commission should use a reconsideration review standard that is 

totally inapplicable to motions for reconsideration. FDN-and KMC argue that the “Coiiimission 

should reconsider its ruling on the following issues because they lack the requisite foundation of 

competent and substantial evidence.” Motion, pp. 2 and 3. Sprint totally agrees that tlie 

Commission’s decision must be supported by competent, substantial evidence. Sprint has 

presented record evidence on each issue which meets the competent, substantial evidence 

standard. On the other hand, FDN and KMC have relied solely upon post-hearing arguments 

without any record evidence of their own or otherwise to support their positions. Consequently, 

tlie Commission has based its decision on the competent, substantial evidence that is available to 

it; namely, the record evidence presented by Sprint. 

As to the appropriate standard of review for a inotion for reconsideration, FDN and KMC 

fail to identify any point of fact or law which was overlooked by the Conmiission or which the 

Commission failed to consider. Instead, FDN and KMC reargue and rehash the same matters 

already considered by the Comniission. Nothing put forth in FDN and KMC’s Motion is based 

upon specific factual matter susceptible to a review of the record. As will be demonstrated 

below, using the conventional review standard, or even using the inappropriate “competent, 

substantial evidence” standard proposed by FDN and KMC, each eleiiieiit of the Conimission’s 

Order challenged by FDN and KMC is not subject to reconsideration. 

11. Burden of Proof 

Docket No. 990649A-TP (SpriidVerizon track) is the culmination of a series of actions 

taken by the Commission iii response to a petition filed by a group of carriers in December 1998, 

titled “Petition of Competitive Carriers for Coimnissioii Action to Support Local Coinpetition in 

BellSouth’s Service Territory.” In their Petition, the Competitive Carriers requested, inter alia, 
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that deaveraged UNE rates be established. The Commission, in Order No. PSC-99-1078-PCO- 

TP, granted the Competitive Carriers’ request to open a generic UNE pricing docket applicable 

to Sprint-Florida, BellSouth and GTE-Florida (now Verizoa). This generic docket was to 

address deaveraged UNE pricing, together with the pricing of UNE combinatioiis and non- 

recurring charges. The Conimission’s Order, Order No. PSC-03-005 8-FOF-TP, issued on 

January 8, 2003, to which FDN and KMC’s Motion for Recoilsideration is directed, is the direct 

result of the Competitive Carriers’ December 10, 1998, Petition which was filed pursuant to the 

federal Telecomiiiunications Act of 1996 (“Act’’). 

The Act contemplates that state commissions establish unbundled network elements 

(UNE) rates in the context of an arbitration proceeding when the competitive (or alternative) 

local exchange company (“ALEC”) and the incumbent local exchange coinpany (“ILEC”) are 

unable to mutually agree upon such UNE rates. The instant proceeding, while not contemplated 

by the Act, must be construed as a surrogate for ai1 arbitration proceeding, if it is to have vitality 

and legitimacy. As such, the instant proceeding is governed by the requirements of the Act, not 

rate case procedures of a bygone era being urged by FDN and KMC in their Motion. In fact, the 

Act specifically rejects the use of “rate of return or other rate-based proceeding” procedures for 

determining “the just and reasonable rate for network elements.” See Act, Section 252(d)( l)(A). 

More importantly, the Act also establishes the duty of each party in an arbitration 

proceeding with respect to the furnishing of “relevant documentation” and “information.” 

Section 252(b)(4)(B) provides as follows: 

The State commission may require the petitioning party and the 
responding party to provide such information as may be necessary 
for the State commission to reach a decision on the unresolved 
issues. If any party refuses or fails unreasonably to respond on a 
timely basis to any reasonable request froin the State commission, 
then the State commission may proceed on the basis of the best 
information available to it from whatever source derived. 
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Contrary to FDN and KMC’s assertion that Sprint bears the “burden of proof,” in this 

proceeding, the fact is FDN and KMC have failed to satisfy the requirements of the Act, while 

Sprint has fully complied with the requirements of the Act.’ The Commission, in turn, has 

proceeded “on tlie basis of the best information available to it from whatever source derived,” as 

it was required to do as a result of FDN and KMC’s failure to submit testimony, studies or other 

exhibits addressing the issues propounded by the Commission. Accordingly, the Comiiiissioii 

has applied the requisite burden of proof standard and none of the matters raised by FDN and 

KMC require reconsideration.2 

111. Response to Specific Arguments Raised by FDN and KMC’s Motion 

As just noted, above, there are no matters raised in FDN and KMC’s Motion that meet 

either tlie conventional reconsideration standard or FDN and KMC’ s proposed, but improper, 

“burden or proof’ reconsideration standard. Sprint will also demonstrate why the specific 

arguments raised by FDN and KMC’s Motion are factually incorrect and should be rejected. 

A. Deaveraging 

FDN and KMC contend that the Coimiission’ s deaveraging approach does not encourage 

competition and niust therefore be reconsidered. This is a specious contention. FDN and KMC 

acknowledge that “the policy rationale underlying geographic deaveragiiig is to assure that UNE 

rates reflect underlying costs.” Local Competition Order at T[ 746. In compliance, Sprint 

proposed a three-zone proposal which reflect underlying costs. FDN and KMC gave the 

’ Interestingly, FDN and KMC rely upon decisions relating to traditional “rate cases.” As noted above, this 
proceeding is not a “rate case,’’ but is pursuant to the Act as a surrogate for an arbitration proceeding pursuant to 
Section 252(b) ofthe Act. Even under a “rate case” scenario, FDN and KMC, not Sprint, are the ones seeking to 
change established rates, and they, not Sprint, bear the “burden of proof.” See Florida Power Corp. v. Cresse, 41 3 
So. 26 1187, 1191 (Fla. 1982). 

* See DeGmot v. ShefJieZd, 95 So. 2d 912 (Fla. 1957). In a case cited by FDN and KMC, the Florida Supreme Court 
stated: “We have used the tenn ‘competent substantial evidence’ advisedly. Substantial evidence has been described 
as such evidence as will establish a substantial basis of fact from which the fact at issue can be reasonably inferred. 
We have stated it to be such relevant evidence as a reasonable mind would accept as adequate to support a 
conclusion.” Id.  at 91 6. 
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Commission the alternative to “eitlier strictly follow the 20% methodology and allow nine zones 

for 2-wire loops and determine the appropriate number of zones and zone costs for each 

deaveraged element, or factor in competitive considerations as well.” FDN Post-Hearing Brief, 

p. 4. In fact, in selecting the four-zone approach, the Commission found that it has the “greatest 

likelihood of encouraging competition.” Order, p. 29. Now, FDN and KMC criticize the- 

Commission’s Order for doing exactly what they requested. Yet, in their Motion, FDN and 

KMC fail to identify any record evidence that the Conimission ignored or overlooked in 

establishing a four-zone deaveraged UNE loop rate. 

FDN and KMC further contend that the four-zone approach is, using words allegedly 

attributable to Staff, “ab~urd . ”~  Motion, p. 7. FDN and KMC attempt to support this contention 

by lookiiig at the riuinber of wire centers assigned to each of the four zones. As the record 

indicates, wire centers are made up of access lines which vary dramatically by wire center. 

Thus, the more appropriate comparison is to look at the number of access lines available in each 

band as a percentage of total access lines. This tells the competitor how many customers are 

available to it in each band. Band 1 has 5.1 percent of the total access lines, while Band 2 has 

32.7 percent, Band 3 has 38.8 percent, and Band 4 has 23.4 percent. Except for Band I,  it is 

obvious that access lines are quite evenly di~tributed.~ Contrary to FDN and KMC’s assertions, 

there is no record evidence disregarded or overlooked by the Coiiiiiiission that supports their 

contention that the Commission’s four-zone approach will “do little to promote competition in 

the state; indeed, it will actually deter competitive entry.” Motion, p. 7. Simply put, FDN and 

A review of the Agenda Conference transcript does not reveal any member of Staff using the term “absurd” with 
respect to the use of the four-zone approach. Although Staff did point out that it would be “rather odd” to have a 
Zone 1 rate that only has four out of 133 wire centers (Agenda Transcript, pp. 37-38), Staff also acknowledged that 
such an approach would be consistent with cost-based rates (Agenda transcript, p. 65.) 

Again, FDN got what it asked for. In its Post-Hearing Brief, FDN argued that: “If the Commission will  allow 
Sprint to deviate from its methodology for administrative considerations, then it should also consider deviations 
from the methodology that will ensure that competition will be promoted.” Id. pp. 4-5. 
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KMC have failed to meet any legal or factual basis for requiring reconsideration of the 

Commission’s Order. 

B. Fill Factors 

FDN and KMC contend that “[tllie Coinmission adopted the fill factors proposed by 

Sprint - 100% for distribution (Le-, two lines per household) and 59.17% for feeder - despite the 

obvious flaws with these utilization rates, which the Commission recognized but nonetheless 

impermissibly approved for ‘lack of alternative record evidence proposing another fill rate. ’ 

Order, p. 84.” Motion, p. 9. FDN and KMC’s plea for a different result does not satisfy the. 

conventional standard for reconsideration that the Commission overlooked or failed to consider 

any fact. Additionally, tlie Conmission’s decision, which is based on competent substantial 

evidence presented by Sprint, satisfies the requireinelits of the Act. 

FDN and KMC’s basis for seeking reconsideration of the fill factors decision is that “the 

Coinmission erred in basing BellSouth’s UNE rates on tlie assumption of 2 lines per household,” 

and “the Coniniission should not compound that error by basing Sprint’s rates on the same 

erroneous assuniptioii.” Motion, p. 10. Amazingly, FDN and KMC again argue, as they did iii 

their Post-Hearing Brief, that the Commission, in its USF proceeding, found that BellSouth was 

“not placing two pairs per housing unit, rather it is placing 1.4 to 1.5  pair^."^ Motion, p. 10. 

Contrary to FDN and KMC’s attempt at misdirection - by referring to the BellSouth and USF 

proceedings - the competent, substantial record in this proceeding shows that Sprint does in fact 

- and for good reasons - place two lines to every household. See Ex. 14, pp. 72-77. Clearly, the 

Conmission has made a determination in the instant proceeding, based upon the record 

evidence, that two pairs per housing unit is appropriate for Sprint, and not based on any finding 

FDN and KMC fail to inform the Commission that in that same USF Order, the Commission acknowledged that, 
“Sprint witness Dickerson stated that the distribution cable siziiig factor ‘works in concert with the related model 
input assiiinption of two pairs per housing unit to achieve a reasonable overall distribution cable fill.”’ USF Order, 
p. 78.  
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in tlie BellSouth proceeding.6 See Order, p. 83, wherein the Commission concurred with 

Sprint’s record evidence, stating: “We also concur with the distribution fill being set at 100 

percent, with two lines per household. This is more effective than adding an additional line 

when a household requests a second line.” Id. 

In a final effort to seek reconsideration on the fill factor issue, FDN and KMC resort. to 

urging the Conmission to “consider the impact of its decision regarding fill factors on the 

resulting rates.” Motion, p. 13. Again, FDN and KMC have failed to show that the 

Coinmission has overlooked any point of fact or issue of law. In fact, FDN and KMC siinply 

reargue matters that have already been considered and rejected by the Commission. 

C. Customer Locations 

FDN and KMC argue that the Commission’s decision must be reconsidered because: a.) 

Sprint’s cost model does not use geocoded data; b.) tlie Coinmission acknowledged that 

geocoded data is better; but c.) the Commission still approved Sprint’s cost model. In FDN and 

KMC’s view, Sprint had the burden of proof and failed to file this information. Yet, FDN and 

KMC’s position is the same position that was discussed at length in FDN’s Post-Hearing Brief, 

at pages 7 to 16. Additionally, FDN and KMC resort to a recitation of alleged facts - e.g., Sprint 

could have obtained the data from PNR & Associates - which alleged facts are totally outside of 

the record. On the other hand, the record evidence FDN and KMC ignore shows that while 

geocodiiig may have some benefits, the customer identification data which Sprint provided uses 

areas as sinall as a ceiisus block to locate customers, which essentially results in geocoded 

customer locations. Ex. 14, pp. 62-45. Even Cormnission Staff recognized this fact. Agenda 

Conference Transcript, pp. 86-87. The Commission’s decision, coiitrary to FDN and KMC’s 

FDN and KMC attempt to bolster their “shop-wom” argument by citing a magazine article for the contention that 
BellSouth is deploying only one line per household. Not only is this magazine article irrelevant - since i t  does not 
relate to Sprint - it is not record evidence overlooked by tlie Commission. 
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continued whining, is based upon record support, does not overlook or disregard any record 

facts, and does not warrant reconsideration. 

- -  D. 

FDN and KMC assert that “the costs for cable material and placement should be 

reduced.” Motion, p. 16. They point out that although the Commission acknowledged FDN’s 

argument, it dismissed FDN’ s claiins on the grounds that “FDN’ s argument relates specifically to 

fill factors and are addressed in other issues.” On the basis of this statement, at page 97 of the 

Order, FDN and KMC argue that “the Commission failed to consider FDN’s argument, making it 

ripe for reconsideration.” Motion, p. 76. To the contrary, the arguments are “unripe.” FDN and 

KMC continue to ignore the legal requirements for reconsideration. 

Cable Material and Placement Costs 

The Coiiimission, by FDN and KMC’s own admission, considered their arguments and 

rejected thein. See FDN Post-Hearing Brief, pp. 21-24. FDN and KMC simply reargue this 

issue, which has already been fully considered and rejected by the Commission. Order, p. 97. 

Even FDN and KMC’s reargument is not based on any factual record and, in fact, totally ignores 

the record evidence regarding Sprint’s “dark fiber” fill factor, which underlies the Commission‘s 

decision. See Ex. 14, pp. 66-69. Additionally, as noted by the Conimission: “fill factors do not 

effect [sic] the material and placement inputs of cables.” Order, p. 97. The Commission’s 

decision is fully supported by competent, substantial evidence, and FDN and KMC have not 

identified any point of fact overlooked or disregarded by the Commission. 

E. Expenses 

FDN and KMC assert that “Sprint calculated its expense factors using book investment 

costs as of the year 2000, and failed to convert its booked investment to replacement costs, as 

required by the TELRIC methodology.” Motion, p. 18. Based on this assertion, FDN and KMC 

contend that ‘‘[tlhe Commission overlooked this inconsistency in rendering its decision.” 
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Motion, p. 18. FDN and KMC do not cite any record evidence that Sprint has, in fact, made the 

criticized calculation. Instead, they rely upon a spreadsheet subiiiitted by Sprint in response to a 

discovery response (Motion, p. 20)’ but never previously-mentioned by FDN or KMC. Merely 

citing to a spreadsheet that Sprint submitted in response to a discovery request, and drawing a 

coiiclusioii - albeit an erroneous conclusion - for the first tiine in a Motion for Reconsideration, 

does not support a claim that the Commission overlooked this fact. Indeed, a review of the 

record suggests quite a different conclusion. The record demonstrates that the expense factor is 

not applied to book iiivestnient - as asserted by FDN and KMC - but is, instead, applied to 

forward-looking costs. See Ex. 14, pp. 70-72. It is upon this record evidence that the 

Conmiissioii based its decision. Order, p. 146. Again, FDN and KMC have failed to provide a 

legitimate basis for requiring reconsideration. 

F. 

FDN and KMC contend that “Sprint failed to support its non-recurring charges (‘NRCs’) 

with substantial competent evidence.” Motion, p. 20. They then argue that the Comniissioii’s 

Work Times For Non-Recurring Charges 

approval of Sprint’s proposed NRC rates in the face of “significant problems” with the sources 

of data, “was plain error.’’ Motion, p. 20. Once again, FDN and KMC seek application of an 

inappropriate standard of review and fail to meet the appropriate standard of review. 

The Coiiimission fully considered FDN and KMC’s arguments in the context of record 

evidence and reached a decision fully compliant with the evidentiary standards of the federal 

Act. Order, pp. 176- 177. On the other hand, as the Conmission observed, FDN and KMC have 

failed to provide any record evidence on this issue - Order, y. 177, and have not cited any record 

evidence that supports their contention that the Commission’s use of a “range of reasonableness” 

test is not appropriate. The fact that FDN and KMC are dissatisfied with the result is no grounds 

for reconsideration, especially when FDN and KMC have failed to provide competent, 
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substantial evidence on the issue as required by the federal Act. They certainly have identified 

no point of fact or law that the Commission either overlooked or disregarded. 

. -  G. Non-Recurring OSS Charges 

FBN and KMC take exception (Motion, p. 25) to the Commission’s decision that there is 

“no requirement that Sprint, or any other ILEC, use some hypothetical, fully automated, near. 

perfect OSS as FDN would have us believe.” Order, p. 162. FDN and KMC are simply 

rearguing the same issue as addressed in FDN’s Post-Hearing Brief. See FDN Post-Hearing 

Brief, pp. 28-32. Again, just because FDN and KMC don’t agree with the Commission’s 

decision, this does not provide any basis for reconsideration. The Coininission has fully 

coiisidered FDN and KMC’s position and has rejected it on the basis of the record evidence. 

FDN and KMC have failed to point out any fact the Cominission overlooked in its decision. In 

fact, the record shows that while soine portions of Sprint’s OSS are fully automated aiid some 

are not, for NRC pricing purposes, Sprint has assumed a fully automated OSS. Tr., pp. 195-1 97; 

Ex. 13, p. 20. 

H. 

FDN aiid KMC assert, as a grounds for reconsideration, that the Commission’s decision 

fails “to consider the impact the particular rates would have on competition.’’ Motion, p. 27. In 

an effort to support its Motion, FDN and KMC engage in a lengthy analysis of comparing 

wliolesale and retail rates, which analysis is outside the record evidence in this proceeding. At 

the risk of souiiding repetitive, FDN and KMC have once again failed to meet the legal standard 

for requiring reconsideration. FDN and KMC have not identified any record fact overlooked or 

not coiisidered by the Coininission in reaching its decision. 

Competition and Fair and Reasonable Rates 

Additionally, contrary to the clear inference created by FDN and KMC’s Motion, there is 

no legal requirement that wholesale rates be less than retail rates. See Act, Section 252(d)(l); 



Hearing Transcript, pp. 55-56. The pricing standard is TELRIC, as FDN and KMC acknowledge 

elsewhere in their Motion; although they seek to ignore that standard here for the sake of the 

instant argument. They can’t have it both ways. Even if the analysis urged by FDN arid KMC 

was otherwise warranted, it is an improper and iiicoinplete analysis. A proper - but ultimately 

irrelevant - analysis would also have included the entire revenue stream available from eacli 

residential and business customer served by FDN or KMC. In any event, FDN and KMC’s 

request for relief, at this stage of the proceeding, is not countenanced by the Act or the rules 

implementing the Act, and should be rejected. 

IV. Conclusion 

FDN and KMC, as they have done throughout this proceeding, are attempting, by their 

Motion, to have the Commission reach a decision on recoiisideratioii in their favor based upoii 

speculation and conjecture in the absence of any record evidence supporting their position. Not 

only does FDN and KMC’s Motion not meet the appropriate standard for reconsideration, it 

ignores the requirements of the federal Act regarding a party’s required level of participation. 

The Coiiiniission’s Order in this proceeding should not be reconsidered, even if the Commission 

were left to make its decision based upon the “best information available to it from whatever 

source derived.” Such, of course, is not the case here because the Conmission’s Order is based 

upon the record evidence on each issue, which evidence, presented by Sprint, constitutes 

coiiipeteiit, substantial evidence. 
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Respectfully submitted this 4th day of February, 2003. 

Tallahassee, Florida 323 02 
(850) 224-91 15 

and 

SUSAN MASTERTON 
Sprint-Florida, Incorporated 
P. 0. Box 2214 
Tallahassee, Florida 323 16 
(850) 847-0244 

ATTORNEYS FOR SPRINT-FLORIDA, 
INCORPORATED 
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trailmission, U. S. Mail, or hand delivery(*) this 4th day of February, 2003, to the following: 

Beth Keating * 
Jason Fudge 
Division of Legal Services 
Florida Public Service Comn. 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Laura King/Todd Brown * 
Florida Public Service Coinni. 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 

Donna C. McNulty 
MCI WorldCoin 
1203 Governors Square Blvd. 
Suite 201 
Tallahassee, FL 3 23 0 1-2960 

Michael A. Gross 
Florida Cable Telecoimnunications 

246 East 6 ~ ’  Avenue 
Tallahassee, FL 32303 

Assoc., Inc. 

~ a n c j  B. wiiite 
c/o Nancy Sims 
BellSouth Telecomnunkations 
150 S. Monroe St., Suite 400 
Tallahassee, FL 32301-1556 

Tracy HatchFloyd Self 
Messer, Caparello & Self 
P. 0. Box 1876 
Tallahassee, FL 32302 

Jolm D. McLauglilin, Jr. 
KMC Teleconi, Inc. 
1755 North Brown Road 
Lawrenceville, GA 3 0043 

2-Tel Comnunications, Iiic. 
Joseph McGlothliii 
McWhirter, Reeves, et al. 
117 South Gadsden Street 
Tallahassee, FL 3 2 3 0 1 

Matthew Feil Catherine F. Boone 
Florida Digital Network, Inc. COVAD 
390 North Orange Ave., Suite 2000 
Orlando, FL 32801 Suite 650 

10 Gleiilake Parkway 

Atlanta, GA 30328 

Kimberly Caswell 
Verizon 
P. 0. Box 110, FLTC0007 
Tampa, FL 3 3 60 1-0 1 10 

Broadslate Networks of Fla., h c .  
c/o John Spiliiian 
585 Loblolly Lalie 
Charlottesville, VA 22903 

Charles Beck 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 W. Madison Street., Room 812 
Tallahassee, FL 32399-1400 

Scott Sapperstein 
Intermedia Communications, he .  
One Intermedia Way (MC:FLT HQ3) 
Tampa, FL 33647-1752 
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Mark Buechele 
Supra Telecom 
Koger Cntr-Ellis Bldg, Ste 200 
13 1 1 Executive Center Drive 
Tallahassee, FL 33201-5027 

Harisha J. Bastiampillai 
Michael Sloan 
Swidler Berlin Shereff Friedman 
The Washington Harbour 
3000 K Street, NW, Suite 300 
Washington, DC 20007-5 1 16 

Richard Guepe 
AT&T Comiiusications 
101 N. Monroe St., Suite 700 
Tallahassee, FL 32301 

Genevieve Morelli 
Andrew M. Klein 
Kelley Drye & Warren LLP 
1200 Nineteenth St., N. W. 
Washington, DC 20036 

11 :\jpfluld\990649b - nne veriz\pleadlngs\rsp opp mfr.doc 

14 


