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PARTICIPANTS : 

NANCY ARGENZIANO, F l o r i d a  Senate. 
FRANK A l T K I S S O N ,  F l o r i d a  House O f  

Representat ives.  

on b e h a l f  o f  F l o r j d a  Water Serv ices  A u t h o r i t y ,  C i t y  o f  
G u l f  Breeze, and C i t y  o f  M i l t o n .  

ED GRAY, F l o r i d a  Water Serv ices  A u t h o r i t y .  

BRUCE CULPEPPER, Akerman, S e n t e r f i  tt & Eidson , 

M I K E  FASANO, F1 o r i  da Senate. 

GAYLE HARRELL, F l o r i d a  House O f  Representat ives.  
KENNETH HOFFMAN, Rut1 edge, Eceni a, Purne1 1 & 

Hoffman, on b e h a l f  o f  F l o r i d a  Water Serv ices  
c o r p o r a t i o n .  

c i t y  o f  Palm Coast. 

P roper t y  Owners Assoc ia t i on .  

b e h a l f  o f  c i t y  o f  Marco I s l a n d .  

County. 

LONNIE GROOT, Stenstrom McIntosh, on b e h a l f  of 

BUDDY JACOBS, on b e h a l f  o f  Amel ia I s l a n d  

JOHN JENKINS, Rose, Sundstrom & B e n t k y ,  on 

MICHAEL M U L L I N  and WALTER GOSSElT ,  Nassau 

JOHN QUINONES, F1 o r i  da House o f  Representat ives.  
DAVID RUSSELL, F1 o r i  da House o f  Representat ives.  
JACK SHREVE, P u b l i c  Counsel, on b e h a l f  o f  t h e  

MICHAEL TWOMEY, on b e h a l f  o f  Sugarmi l l  woods 
c i t i z e n s  o f  t h e  State o f  F l o r i d a .  

C i  vi  c Associ a t i  on and Coli i e r  County. 

HAROLD McLEAN, F1 or< da Pub1 i c Serv i  ce C c " i  S S i  on. 
LORENA HOLLEY, P A T T I  DANIEL,  ANDREW MAUREY and 

STAFF RECOMMENDATION 

I S S U E  1: should FWSC be requ i  red  t h e  f i l e  an 
appl  i c a t i o n  fo r  approval  o f  i t s  proposed t r a n s f e r  
pursuant  t o  Sec t i on  267.071(1), ~1 o r ?  da S t a t u t e s ,  and 
R u l e  25-30.037(2), F l o r i d a  A d m i n i s t r a t i v e  code, p r i o r  
t o  t h e  proposed c l o s i n g  da te  o f  February 14, 2003? 
RECOMMENDATION: Yes. FWSC shou ld  be r e q u i r e d  t o  
f i l e  an a p p l i c a t i o n  f o r  approval  o f  i t s  proposed 
t r a n s f e r ,  as requ i  red by Sec t i on  267.071(1), F1 o r i  da 
S t a t u t e s ,  and Rule 25-30.037(2), F l o r i d a  
Admi n i  s t r a t i  ve Code. 
no l a t e r  than F r iday ,  February 7, 2003. 

The appl i c a t i  on s h o d  d be f i  7 ed 

I S S U E  2:  should t h i s  docket be c losed? 
RECOMMENDATION : No. Th i  s docket  shoul d remai n open 
pendi ng s t a f f  s i nvestl i  g a t i o n  of t h e  proposed s a l  e .  

ACCURATE STENOTYPE REPORTERS, I N C .  
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CONTINUATION OF PROCEEDINGS 

CHAIRMAN JABER: A11 r i g h t .  L e t ' s  p i c k  i t  

up where we l e f t  i t .  .. 

Commissioner Deason, you had a ques t i on  o f  

M r .  cul pepper. 

COMMISSIONER DEASON: Yes, t h a t ' s  c o r r e c t .  

MR. CULPEPPER: Yes, s i t " .  

COMMISSIONER DEASON: M r  . C U I  pepper, I 

b e l  i eve you i n d i  cated  i n your  p r e s e n t a t i o n  t h a t  

t h e  s e l l i n g  e n t i t y ,  which i n  t h i s  case i s  

F l o r i d a  Water Serv ices,  must f i l e  an 

appl  i c a t i o n  ; i s t h a t  c o r r e c t ?  

MR. CULPEPPER: T h a t ' s  t h e  way I read t h e  

s t a t u t e .  I t  appears t h a t  way. 

COMMISSIONER DEASON: And i t ' s  your 

p o s i t i o n  t h a t  t h a t  appl  i c a t i o n  woul d be f i  1 ed 

a f t e r  t h e  c l o s i n g ;  c o r r e c t ?  

MR. CULPEPPER: T h a t ' s  t h e  way I read t h e  

s t a t u t e .  

COMMISSIONER DEASON: Now, does t h e  s t a t u t e  

g i v e  F l o r i d a  Water t h e  r i g h t  t o  n o t  f i l e  t h a t  

a p p l i c a t i o n  u n t i l  a f t e r  t h e  c l o s i n g ,  o r  i s  i t  

just perm iss ib le?  

MR. CULPEPPER: 1'11 l ook  and see .  I mean, 

1 know you're more f a m i l i a r  w i t h  t h a t  t han  1 am. 

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22  

2 3  

24 

2 5  

12 5 

I t h i n k  i t  addresses t h e  s a l e  as opposed 

t o  t h e  f i l i n g ,  doesn ' t  i t ?  I t  says t h e  s a l e  -- 

a s a l e  may occur p r i0 . r  t o  Commission approval  i f  

t h e  c o n t r a c t  -- l e t ' s  see. A l l  r i g h t .  You were 

ask ing  f o r  -- you know what? I d o n ' t  know. 

COMMISSIONER DEASON: W e ' l l  just t a l k  about 

i n  terms o f  t h e  s a l e  then.  The s a l e  may t a k e  

p lace  p r i o r  t o  t h e  f i l i n g .  

MR. CULPEPPER: Uh-huh. 

COMMISSIONER DEASON: Does t h a t  i n  any way 

1 i m i  t t h i  s Commi s s i  on I s d i  scret-i on t o  requ i  r e  an 

appl i c a t i o n  be fo re  t h e  c l o s i  ng, be fo re  t h e  sal e 

i s consummated? 

MR. CULPEPPER: I d o n ' t  know w i t h o u t  

s tudy ing  t h a t .  And maybe 1 can have -- a f t e r  

t h e  nex t  p resen ta t i on ,  1'11 see i f  I -- I'll 

render an op in ion ,  b u t  I d o n ' t  know on t h e  spot .  

COMMISSIONER DEASON: Very we1 1 . Thank 

you. 

MR. CULPEPPER: But I understand t h e  

ques t ion ,  and 1'11 t r y  t o  respond. 

CHAIRMAN JABER: C c m "  S S i  Oner 6 x 2 .  

COMMISSIONER BAEZ: 3 U S t  a fOIIOW-Up a long 

those same l i n e s .  The re fe rence i n  t h e  s t a t u t e  

t o  cont ingency,  a cont ingency which you a l l  have 

ACCURATE STENOTYPE REPORTERS, I N C .  
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prov ided us, what k i n d  o f  -- t o  your 

understanding, under t h e  s t a t u t e ,  what k i n d  o f  

-- i s  t h i s  d i s c r e t i o n a r y ?  I mean, i s  your  

c r e a t i o n  o f  t h e  cont ingency o r  your c r a f t i n g  o f  

t h e  c o n t i  ngency a d i s c r e t i o n a r y  ma t te r  w i t h  t h e  

p a r t i e s  t o  t h e  c o n t r a c t ,  o r  i s  i t  something t h a t  

t h e  Commission has t o  approve, o r  a t  t h e  v e r y  

1 eas t  r e v i  ew? 

COMMISSIONER BAEZ: Yes. 

MR. CULPEPPER: The c o n t i  ngency i t s e l f ?  

May I take bo th  of these and l o o k  a t  t h e  same 

s t a t u t e  and:maybe have a response t o  you 

s h o r t l y ,  i f  I could,  cha i  rman? 

CHAIRMAN JABER: T h a t ' s  f i n e  w i t h  me. 

MR. HOFFMAN: chairman, may I b r i e f l y  

respond t o  each o f  those ques t ions? 

CHAIRMAN JABER: M r .  Hoffman. 

MR. CULPEPPER: I f  I cou ld  d e f e r  t o  

M r .  Hoffman, h e ' s  t h e  one who's more f a m i l i a r  

w i t h  t h e  PSC s t a t u t e  than  I. 

MR. HOFFMAN : Commi ssi oner Deason , our  

p o s i t i o n  would be t h a t  under t h a t  s t a t u t e ,  t h e  

u t i l i t y  i s  au tho r i zed  t o  close on i t s  

t r a n s a c t i o n  and f i l e  t h e  a p p l i c a t i o n  a f t e r  t h a t  

ACCURATE STENOTYPE REPORTERS, INC. 
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c l o s i n g ,  i f  t h e  c o n t r a c t  con ta ins  t h e  

cont ingency. The u t i l i t y  would a l s o  be 

au tho r i zed  t o  f i l e  t h e  a p p l i c a t i o n  be fo re  

c l o s i n g .  But under t h i s  s t a t u t e ,  t h e  u t i l i t y  

has t h e  r i g h t  t o  come i n  a f t e r  t h e  c l o s i n g .  

T h a t ' s  how we v i  ew an appropr i  a t e  i n t e r p r e t a t i  on 

o f  t h e  s t a t u t e  t o  be. 

CHAIRMAN JABER: He asked a l i t t l e  b i t  

d i f f e r e n t  t ype  o f  ques t ion .  

COMMISSIONER DEASON: But my ques t i on  i s ,  

does t h a t  1 i m i  t t h e  Commi ss ion  ' s d i  s c r e t i  on o r  

our  a b i l i t y  -- r e a l i z i n g  we r e g u l a t e  F l o r i d a  

Water Serv ices r i g h t  now, do we have t h e  a b i l i t y  

t o  requ i  r e  that a p p l i c a t i o n  t o  be f i l e d  be fo re  

t h e  c los ing?  

MR. HOFFMAN: No, s i r .  I d o n ' t  t h i n k  t h a t  

t h e  -- and T was t r y i n g  t o  make t h a t  s o r t  o f  a 

f o c a l  p o i n t  o f  my p r e s e n t a t i o n .  I t h i n k  t h e  

Commission cou ld  exceed i t s  s t a t u t o r y  a u t h o r i t y  

i f i t compel 1 ed F1 o r i  da Water, t h e  regu l  a ted  

u t i l i t y ,  t o  f i l e  t h a t  a p p l i c a t i o n  be fo re  t h e  

cl o s i  ng . 
COMMISSIONER DEASON: And you t h i n k  t h e  

s t a t u t o r y  1 anguage whi ch g i ves  the s e l l  i ng 

u t i l i t y  t h e  a u t h o r i z a t i o n  t o  f i l e  a f t e r  c l o s i n g  

ACCURATE STENOTYPE REPORTERS, I N C .  
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somehow l i m i t s  t h e  commission's a b i l i t y  t o  

requ i  r e  t h a t  f i  1 i ng b e f o r e  c l o s i n g ?  

MR. HOFFMAN: Ye.s, s i r .  I t h i n k  t h a t  would 

be bo th  i n c o n s i s t e n t  w i t h  your  precedent and i n  

v i  o l  a t i  on o f  t h e  s t a t u t e  a 

CHAIRMAN 3ABER: okay. We're a t  t h e  s tage 

o f  hear ing  from t h e  l o c a l  governments. 

COMMISSIONER BAEZ: Can I pose my ques t ion  

t o  M r .  Hoffman then?. 

CHAIRMAN JABER: Yes, absol  utel y , 
Commissioner. 

COMMISSIONER BAEZ: Regard4 ng t h e  

c o n t i  ngency , what r e v i  ew, what d i  s c r e t i  on, what 

-- you know, what r e s p o n s i b i l i t y  does t h i s  

Commission have over  t h a t  c o n t i  ngency? 

MR. HOFFMAN: I t h i n k  t h a t  -- Commissioner 

Baez, 1 t h i n k  t h a t  t h e  cont ingency i t s e l f  i s  a 

ma t te r  o f  language t h a t  i s  c r a f t e d  by t h e  

s e l l i n g  and purchasing p a r t i e s ,  as i t  has been 

i n  t h i s  case. And so un less  t h e  Commission were 

t o  f i n d  t h a t  somehow t h e  language i n  an 

agreement does n o t  c r e a t e  t h e  t y p e  o f  

cont ingency which g i v e s  t h e  u t i l i t y  t h e  r i g h t  

t h a t  I b e l i e v e  i t  g i v e s  t h e  u t i l i t y  under t h e  

s t a t u t e ,  then I t h i n k  t h a t  t h e  cont ingency g i ves  

_ _  . _ _  

ACCURATE STENOTYPE REPORTERS, I N C .  
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t h e  u t i  1 i t y  a p o s t - c l  o s i  ng appl  i c a t i o n  r i  g h t  . 
COMMISSIONER BAEZ: And j u s t  l e t  me be 

c l e a r  about what y o d r e  suggest ing.  IS i t  t h a t  

on some l e v e l  and t o  some e x t e n t ,  t h e r e  i s  

rev iew by t h e  Commission o f  t h e  cont ingency i n  

o rde r  f o r  t h a t  p o s t - c l o s i n g  r i g h t  t o  be 

appl i cab1 e? 

MR. HOFFMAN: 1 d o n ' t  t h i n k  I ' v e  ever  seen 

t h a t  done, Commissioner. I d o n ' t  r e c a l l  any 

precedent where t h e  Commission has reviewed t he  

1 anguage i t s e l f .  

COMMISSIONER BAEZ: Wel l ,  I t h i n k  you p u t  

i t  i n  t h e  negat ive .  I n  your  example, you s a i d  

something t o  t h e  effect o f  un less  t h e  Commission 

has -- 1 f o r g e t  what you said,  b u t  an o b j e c t i o n  

o r  some concern over  t h e  way t h e  cont ingency i s  

d r a f t e d  o r  something. That  t o  me i m p l i e s  t h a t  

t h e r e  i s  some review. YOU know, i t  has t o  be 

e j t h e r  I: d o n ' t  have a problem o r  1 do have a 

p rob l  em. 

MR. HOFFMAN: I t h i n k  t h a t ' s  r i g h t .  

Commissioner, I t h i n k  t h a t  t h i s  Commission has 

t h e  r i g h t  t o  i n t e r p r e t  and app ly  i t s  s t a t u t e s ,  

and so i t  -- t h e  s t a t u t e  here con ta ins  t h e  

language, i f  t h e  c o n t r a c t  f o r  s a l e  i s  made 

ACCURATE STENOTYPE REPORTERS, I N C .  
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c o n t i  ngent upon Commi s s i  on approval  . The 

language i n  t h i s  c o n t r a c t  says t h e  s a l e  and 

t r a n s f e r  o f  t h e  asset-s pursuant  t o  t h i s  

agreement i s  c o n t i  ngent upon approval  by t h e  

F1 o r i  da Pub1 i c Serv i  ce Commi s s i  on and t h e  o t h e r  

appl  i cab1 e county r e g u l a t o r y  agenci e s .  

COMMISSIONER BAEZ: And do you agree w i t h  

me t h a t  t h e  Commission a t  l e a s t  has t o  have some 

s i g n - o f f  as t o  t h e  adequacy o f  t h a t  

cont ingency,  no ma t te r  how i t ' s  d r a f t e d ?  

MR. HOFFMAN: Y e s .  

CHAIRMAN JABER: A1 1 r i g h t .  Count ies? 

M r .  McLean, 1 asked you t o  f i g u r e  o u t  which 

coun t i  es were here. 

MR. McLEAN: Yes ,  ma'am. M r .  Jenk ins has 

undertaken t h a t  t a s k ,  and I t h i n k  done admirab 

w e l l .  

CHAIRMAN JABER: okay. M r .  Jenk ins.  

Y 

MR. JENKINS:  Good a f te rnoon ,  Madam Cha i r  

and members o f  t h e  Commission. I'm John Jenkins 

o f  t h e  firm o f  Rose, Sundstrom & Bent ley ,  here 

today on b e h a l f  o f  t h e  c i t y  o f  Marc0 I s l a n d .  

A t  t h i s  p o i n t  i n  t h e  a f te rnoon ,  many o f  t h e  

c i t i e s  o r  counties t h a t  were here e a r l i e r  i n  t h e  

day have gone. But i n  a d d i t i o n  t o  myse l f ,  t h e r e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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i s  Mike M u l l i n ,  who i s  t h e  Nassau County 's 

a t t o r n e y ,  and Lonnie Croot  r e p r e s e n t i  ng t h e  c i t y  

o f  Palm Coast, and t h e y ' l l  be speaking a f t e r  me. 

Just t o  p u t  t h i s  i n  pe rspec t i ve  f o r  you, 

F l o r i d a  Water has g o t  1 5 2  systems around t h e  

s t a t e .  However, t h e  thousands o f  r e s i d e n t s  on 

Marco I s 1  and, b o t h  seasonal and permanent, 

represent  20% o f  t h e  revenues generated by 

F l o r i d a  Water i n  a g i ven  year .  

system, as w e l l  as t h e  D d t o n a  and Palm Coast 

The Marca I s l a n d  

systems, those t h r e e  systems represent  over  50% 

of t h e  system revenues i n  a g i ven  year .  SO 

t h e r e  a r e  a handfu l  o f  t hese  c i t i e s  and coun t ies  

t h a t  make up a l a r g e  p a r t  o f  t h e  customer base 

t h a t  we t h i n k  i s  a f f e c t e d  by t h e  a c t i o n s  here  

today. 

The c i t y  o f  Marc0 I s l a n d  i s  a l s o  a customer 

o f  F l o r i d a  water ,  and we have been i n  c o n t a c t  

throughout  w i t h  our  homeowners a s s o c i a t i o n s  and 

o t h e r  r e s i d e n t s  o f  t h e  i s l a n d  w i t h  regard  t o  

t h i s  i s s u e .  

Forg ive  me i f  my remarks a r e  a l i t t l e  

choppy, b u t  r a t h e r  than speak on a l o t  o f  t h e  

mat te rs  t h a t  have been discussed today,  1'11 

j u s t  c u t  t o  t h e  chase on a couple of t h i n g s .  

ACCURATE STENOTYPE REPORTERS, I N C .  
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And I t h i n k  i t ' s  t i m e l y ,  because 1'11 p i c k  up 

where M r .  Hoffman and Commissioner Deason l e f t  

o f f .  - -  

We t h i n k  t h a t  t h e  Commission -- we suppor t  

t h e  s t a f f  recommendation. We t h i n k  t h e  

Commi s s i  on should cons ider  an app7 i c a t i o n  f rotn 

F l o r i d a  water ,  and we t h i n k  t h a t  a p p l i c a t i o n  has 

to be f i l e d  p r i o r  t o  c l o s i n g .  I t h i n k  t h e  

s t a t u t o r y  p r o v i  s i  on, speaki  ng o f  t h i  s secti on, 

p rov ides  f o r  t h a t  and speaks i n  terms o f  t h e  

permi s s i v e  "may" r a t h e r  than  " s h a l l  , " t h a t  i s 

s p e c i f i c a l l y ,  a s a l e ,  assignment, o r  t r a n s f e r  

may occur p r i o r  t o  Commission approval  i f  t h e  

c o n t r a c t  -i s made c o n t i  ngent upon Commi s s i  on 

approval .  

Now, I submit t o  you t h a t  s a y i n g  i n  a 

c o n t r a c t  t h a t  t h i s  i s  cond i t i oned  on Commission 

approval ;  however, we t h i n k  t h a t  t h i s  i s  go ing  

t o  be approved as a ma t te r  of r i g h t ,  and f rom 

t h a t  p o i n t  forward,  rep resen t ing  t o  bond 

purchasers and o t h e r s  t h a t  t h i s  ma t te r  w i l l  be 

approved as a ma t te r  o f  r i g h t  i s  n o t  

s u f f i  ci en t .  

To have any meaningful  cont ingency,  you 

have t o  have a t  l e a s t  two t h i n g s ,  i n  my v iew.  

ACCURATE STENOTYPE REPORTERS, INC. 
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one i s ,  you would have t o  have what we c a l l  an 

e x t r a o r d i n a r y  c a l l  p r o v i s i o n  i n  t h e  bonds t h a t  

would a l l o w  those bonds t o  be redeemed i f  t h i s  

Commission does n o t  approve t h e  a c t i o n s  o f  

F l o r i d a  Water Serv ices A u t h o r i t y .  For t h a t  

ma t te r ,  a s imi  1 a r  c o n t i  ngency shoul d be i n c l  uded 

i n  t h e  event  t h a t  any o f  these l a w s u i t s  t h a t  a re  

o c c u r r i n g  around t h e  state, o f  which t h e r e  a r e  

many, r e s u l t s  i n  a f i n d i n g  t h a t  t h e  A u t h o r i t y  

d i d  n o t  have t h e  a u t h o r i t y  t o  take  t h e  a c t i o n s  

i t  d i d  o r  t h a t  the bonds were n o t  p r o p e r l y  

i ssued. 

So i n  my understanding -- and I haven ' t  

heard any th ing  t o  convince me o therw ise  today -- 

no such cont ingency i s  conta ined i n  t h e  e f f o r t s  

o f  F l o r j d a  Water t o  f i n a n c e  t h i s  dea l .  

The second requ i  rement you would have t o  

have f o r  t h i s  cont ingency t o  have any meaningfu 

impact would be a requ i  rement t h a t  t h e  proceeds 

from t h e  s a l e  o f  t h e  bonds be escrowed i n  t h e  

event t h a t  t h e  bonds had t o  be  c a l l e d .  If t h e  

money i s  s imp ly  go ing  t o  be pa id  over t o  F l o r i d a  

Water -- and t h e  c o n t r a c t  p rov ides  t h a t  over  

$400 m i l l i o n  would be p a i d  up f r o n t  t o  F l o r i d a  

Water and  upstreamed t o  A l l e t e  i n  Du lu th  f o r  
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t h e i  r s t a t e d  co rpo ra te  purposes o f  reduc ing  

o t h e r  debt  and under tak i  ng o t h e r  s t r a t e g i c  

i n i t i a t i v e s  t h a t  A1leT.e has -- then  you 've g o t  

no a b i l i t y  t o  come back and pay f o r  a c a l l  o f  

t h e  bonds. 

And f u r t h e r ,  t o  Commissioner B r a d l e y ' s  

ques t ions  e a r l i e r ,  i f  you d o n ' t  have these 

e x t r a o r d i n a r y  c a l l  p r o v i s i o n s ,  i n  my view, 

you've g o t  two o t h e r  op t i ons  t h a t  I see as 

p o s s i b i l i t i e s .  One i s ,  you can tender  an o f f e r  

f o r  t h e  bonds. what t h a t  means i s  t h a t  a g i ven  

bondholder, i f  o f f e r e d  a premium over  what he 

pa id  f o r  t h e  bonds, would be w i l l i n g  t o  s e l l  

them back t o  you. Bu t  t h e r e ' s  no money i n  t h e  

deal  f o r  t h a t .  I mean, we ' re  g e t t i n g  k i n d  of 

f a r  o u t  t h e r e  on a l i m b  here.  B u t  any 

suggest ion t h a t  you would do t h a t  would r e q u i r e  

a r a t e  i nc rease  payable by t h e  customers t o  

suppor t  a premium t o  be p a i d  on t h e  bonds t o  

c a l l  them. 

The o t h e r  a l t e r n a t i v e  you have i s  t h a t  t h e  

bonds would d e f a u l t ,  t h e  whole m a t t e r  goes i n t o  

some s o r t  o f  ci r c u i t  Cour t  r e c e i v e r s h i p  a c t i o n ,  

and t h e  c o u r t s  s o r t  i t  o u t  f rom t h e r e .  We have 

a ve ry  v a l i d  concern t h a t  f rom the  s tandpo in t  o f  
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F l o r i d a  Water Serv ices Corpo ra t i on ,  t hey  g e t  

t h e i r  money, and they  run.  And t h e y  d o n ' t  care ,  

f r a n k l y ,  what s o r t  o f .  parade o f  h o r r i b l e s  occurs 

i f  i t  t u r n s  o u t  these bonds need t o  be c a l l e d ,  

o r  i f  i t  t u r n s  o u t  t h a t  t h e  bonds a re  deemed 

taxab le ,  o r  t h e  a u t h o r i t y  d i d n ' t  have t h e  r i g h t  

t o  i s s u e  t h e  bonds. And f r a n k l y ,  we ' re  

concerned t h a t  F l o r i d a  water  Serv ices  Author4 t y ,  

who i s  not accountable t o  any o f  these 

customers, w i l l  s imp ly  deal  w i t h  t h e  problem 

when i t  comes up. But  t h a t ' s  t h e  whole i s s u e  of 

accountabi  1 i t y  here.  That  s t h e  p r o b l  em w i t h  

hav i  ng an a u t h o r i t y  govern ing t h e  a c t i o n s  o f  

t h i s  t r a n s a c t i o n  w i t h o u t  any r e a l  l i a b i l i t y  o r  

ob1 i g a t i  on t o  t h e  customers. 

SO I would submit to you t h a t  w i t h o u t  those 

s p e c i f i c  t e e t h  t o  make a c o n t r a c t  con t ingen t ,  

t h a t  t h i s  Commission should requ i  re t h a t  t h e  

approval  process take  p lace  p r i o r  t o  c l o s i n g .  

B r i e f l y ,  on two o t h e r  p o j n t s ,  I t h i n k  t h e  

p r o o f  i s  i n  t h e  pudding t h a t  you need an 

a p p l i c a t i o n  and a forum t o  d iscuss  these 

ma t te rs .  I've heard a g r e a t  deal  o f  i n f o r m a t i o n  

be ing  thrown o u t  here,  p r i m a r i l y  by t h e  

c o r p o r a t i  on and t h e  A u t h o r i t y  and t h e i  r capabl e 
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lawyers.  But f r a n k l y ,  t h e r e  i s  a l o t  o f  

i n f o r m a t i o n  t h a t  t h e  local governments would 

l i k e  t o  g i v e  you tha t . .dea ls  w i t h  t h i s  

t r a n s a c t i o n  as w e l l .  

1 t h i n k  f o r  you t o  s e r i o u s l y  cons ider  

whether o r  not a c t i o n s  i n  any o f  these o t h e r  

1 awsui t s  should a f f e c t  t h e  dec i  s i  on-maki ng o f  

t h i s  Commissioners, you 've g o t  t o  have b e f o r e  

you a h a l f  a dozen -- w e l l ,  p robab ly  more 1 i ke a 

dozen d i f f e r e n t  1 awsui t s  t h a t  c h a l l  enge 

c o n s t i t u t i o n a l  i ssues , s t a t u t o r y  i n t e r p r e t a t i o n  

i ssues, i ssues o f  governmental a u t h o r i t y  

des i  g n a t i  ons, quo warranto a c t i o n s ,  c e r t i o r a r i  

a c t i o n s  i n  Santa R o s a  County, r i g h t  o f  f i r s t  

r e f u s a l  l a w s u i t  in Del tona.  I mean, t h e  ]-kt 

goes on. There a re  a l l  s o r t s  o f  ma t te rs ,  some 

o f  which may a f f e c t  t h i s  Commission, most o f  

which would n o t ,  I would submit  t o  you. But  t h e  

o n l y  way y o u ' r e  go ing t o  be i n  a p o s i t i o n  t o  

know or  apprec ia te  t h a t  i s  t o  g e t  t h a t  

i n f o r m a t i o n  i n  f r o n t  o f  you. 

CHAIRMAN 3ABER: Mr. Jenkins,  you b r i n g  up 

a v e r y  good po i  n t  about count ies  want i  ng t o  1 e t  

us know what t h e i r  p o s i t i o n s  are .  Have you -- 

h e l p  me understand what the count ies  want o u t  o f  
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t h i s .  Obvious ly ,  I heard you say t h a t  we should 

requi  r e  an a p p l i c a t i o n .  But  what do coun t ies  

hope t o  accompl ish a t . . the  end o f  t h e  day? 

t h e  s a l e  does n o t  go th rough t o  t h e  GUA and 

what? 

That  

MR. JENKINS: w e l l ,  I t h i n k  t h e  -- I d o n ' t  

know t h a t  I can speak f o r  a l l  t h e  c i t j e s  and 

count ies ,  because i f  you ask each one, 1 t h i n k  

they  may have a d i f f e r e n t  v iew o f  what i t  i s  

u l t i m a t e l y  t h e y  would l i k e  t o  see happen here.  

I t h i n k  I can t e l l  you -- and 1'11 t a k e  

i s s u e  a l i t t l e  b i t  w i t h  M r .  Culpepper 's p r i o r  

remarks about t h e r e  n o t  be ing  any evidence t h a t  

t h e  A u t h o r i t y  i s  n o t  responsive t o  t h e  

customers. 

was f i  r s t  formed and t h i s  was announced, t h e r e  

was a p u b l i c  hear ing ,  which they  w i l l  express t o  

t h e i r  dy ing  b r e a t h  meets a l l  t h e  sunshine l aw  

requi  rements , b u t  neve r the l  ess d i  dn ' t i n c l  ude a 

s i n g l e  customer a t  t h e  hear ing .  

a c t i o n  i n  November, t h e r e  was a second p u b l i c  

hear ing  a t  which a l l  1 8  o r  so l o c a l  governments 

t h a t  represent  f rom 80 t o  90% o f  t he  customers 

g o t  up and spoke i n  o p p o s i t i o n  t o  t h e  

t r a n s a c t i o n ,  and t h e  A u t h o r i t y  found t h a t  t h e  

Las t  September when t h e  A u t h o r i t y  

I n  a c u r a t i v e  
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t r a n s a c t i o n  was i n t h e  pub1 i c i n t e r e s t  , 

no tw i ths tand ing  a day o f  g e t t i n g  beaten up on by 

l o c a l  c i t y  and governyent o f f i c i a l s  and 

rep resen ta t i ves .  

SO I t h i n k  i n  t h i s  forum, I would say t h e  

C i t y  i s  s imp ly  hoping, i n  t h e  case o f  Marco 

I s l a n d ,  f o r  a l e g i t i m a t e  rev iew o f  t h e  

t r a n s a c t i o n  and an o p p o r t u n i t y  t o  express t h e  

o b j e c t i o n s  t h a t  we would have t o  t h e  

t r a n s a c t i o n ,  which, f rom our s tandpo in t ,  

p rov ides  f o r  no a c c o u n t a b i l i t y ,  no r a t e  

o v e r s i g h t ,  and no c o n t r o l  o f  p r o f i t s  be ing  sent  

from customers around t h e  s t a t e ,  and t h e  t u r n i n g  

over o f  c o n t r o l  on a s ta tewide  b a s i s  o f  

u t i l i t i e s  t o  t h e  C i t y  o f  G u l f  Breeze. 

CHAIRMAN JABER: 1 guess where I was go ing  

w i t h  t h a t  ques t i on ,  M r .  Jenk ins,  i s ,  have c i t i e s  

and coun t ies  thought  about a f a c i l i t a t o r  i n  t h e  

t r a n s a c t i o n  and communi c a t i  ng w i t h  F1 o r ?  da 

Water? tias t h e r e  been any e f f o r t  t o  b r i n g  t h e  

count ies  and t h e  c i t i e s  toge the r  t o  t r y  to 

f i g u r e  o u t  what k i n d  o f  t r a n s a c t i o n  would be 

f e a s i  b l  e? 

MR. JENKINS:  Madam cha i  r ,  t h e r e  have been 

a l l  k i nds  o f  e f f o r t s ,  and we would be d e l i g h t e d  
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t o  have t h e  o p p o r t u n i t y  t o  e x p l a i n  those t o  t h e  

Commission a n d  how t h i s  deal  evolved, how i t  

began w i t h  t h e  FGUA e f f o r t s  t o  acqui r e  t h e  

system, how t h i s  subsequent G u l f  Breeze deal  

came about. I mean, a l l  t h a t  i n f o r m a t i o n  i s  

a v a i l a b l e  f rom us and o t h e r s ,  and what has been 

done s ince  i n  terms o f  coopera t ion  among t h e  

c i t i e s  and count ies  w i t h  regard  to t h e  

t r a n s a c t i o n .  

T h a t ' s  why I ' m  suggest ing  t o  you, I ' v e  

heard a l o t  o f  t h a t  d i scuss ion  here  today,  and 1 

t h i n k  you need a forum l i k e  t h e  a p p l i c a t i o n  

process, i n  which p a r t i e s  w i l l  p rov ide  t h a t  

i n f o r m a t i o n  and you can determine f o r  y o u r s e l f  

how much o f  t h a t  i s  r e l e v a n t  t o  your  

dec i  s i  on-maki ng here.  

CHAIRMAN JABER: okay. Do you have any 

o t h e r  remarks? 

COMMISSIONER BRADLEY: I have a ques t ion .  

CHAIRMAN 7ABER: Commissioner Bradley.  

COMMISSIONER BRADLEY: Yes. M r .  Jenkins,  

i s  i t  your  o p i n i o n  t h a t  t h e  r e g u l a t o r y  t r a n s f e r  

c o n t i  ngency c lause a1 1 ows fo r  c o n t i  ngenci es? 

MR. 3ENKINS: I ' m  n o t  sure I f o l l o w  t h e  

ques t ion .  

ACCURATE STENOTYPE REPORTERS, I N C .  
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COMMISSIONER BRADLEY: Wel l ,  you know, t h e  

word "cont ingent "  i s  prominent i n  t h e  c lause,  

and you mentioned sev-era1 c o n t i  ngenci es. You 

suggested severa l  con t ingenc ies  t h a t  would, i n 

your op in ion ,  make t h e  deal f a i r e r  t o  everyone. 

Is t h a t  your op in ion?  

MR. JENKINS: I ' m  suggest ing t o  YOU t h a t  

where t h e  s t a t u t e  says t h a t  i t ' s  con t i ngen t  upon 

Commi ss ion  approval , and when you ' r e  d i  scuss i  ng 

a s i t u a t i o n  i n  which t h a t ' s  a f t e r  t h e  f a c t ,  

a f t e r  a c l o s i n g  has taken p lace ,  t h a t  t h e  o n l y  

way t o  g i v e  t h a t  statute any meaning i s  t o  have 

a c o n t i  ngency whi ch a1 1 ows f o r  t h e  t r a n s a c t i o n  

t o  be undone i n  a way t h a t  p r o t e c t s  the 

i n t e r e s t s  o f  t h e  customers. 

And I ' m  f u r t h e r  suggest ing t o  you t h a t  1 

have not  heard F l o r i d a  Water Serv ices Corp. o r  

t h e  A u t h o r i t y  s tep  up and g i v e  you any assurance 

t h a t  when t h i s  c loses ,  t h e r e ' s  any way t o  unwind 

t h i s  t r a n s a c t i o n .  And I submit  t o  you t h a t  t h i s  

w i l l  be a d i s a s t e r  w i t h  a c a p i t a l  D i f  t h i s  deal 

c loses ,  $550 m i l l i o n  wor th  of bonds a re  issued,  

and t h i s  Commission and t h e  consumers o f  t h e  

s t a t e  a r e  l e f t  t o  p i c k  up t h e  p ieces .  

COMMISSIONER BRADLEY: Okay. MY ques t i on  
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s t i l l ,  though, i s  t h i s :  Does t h e  word 

"cont ingent "  i n  t h i s  c lause i m p l y  t h a t  we have 

t h e  a u t h o r i t y  t o  i s s u e  cont ingenc ies ,  say i t ' s  

c o n t i  ngent upon? 

MR. JENKINS: I b e l i e v e  you do. I b e l i e v e  

you've g o t  today t h e  a u t h o r i t y  over  F l o r i d a  

Water Serv ices corp.  t o  r e q u i r e  them t o  t r a n s f e r  

t h i s  -- t o  submit  t o  Commission j u r i s d i c t i o n  t o  . 

t r a n s f e r  t h i s  f a c i l i t y  i n  a manner which a l l ows  

you adequate r e v i  ew 

I ' m  n o t  sure I ' m  answering your ques t ion  

e x a c t l y ,  b u t  1 t h i n k  you can p lace  reasonable 

requjrements on t h e  c o n d i t i o n  o f  t r a n s f e r  here 

t o  p r o t e c t  t h e  i n t e r e s t s  o f  t h e  customers. And 

i n  t h i s  case, t h a t  means e i t h e r  a requirement 

t h a t  they  o b t a i n  Commission approval  p r i o r  t o  

c l o s i n g  o r ,  i f  i t ' s  go ing t o  be p o s t - c l o s i n g ,  

t h a t  t h e r e  be  some meaningful  requ i  rement t h a t  

t h e  deal  can be unwound, and t h a t  t h a t ' s  what 

t h e  con t ingen t  language i n t h e  s t a t u t e  i s  

r e f e r r i n g  t o .  

COMMISSIONER BRADLEY: L e t  me ask i t  

another way. YOU know, I -- and maybe I -- ~ ' m  

assuming t h a t  -- I ' v e  heard t h i s  s t a t e d  severa l  

t imes today,  o r  I ' v e  heard t h i s  p a r t i c u l a r  
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p o r t i o n  o f  t h e  c lause r e f e r r e d  t o  as t h e  

cont ingency c lause.  SO I ' m  assuming t h a t  i f  i t  

i s  a cont ingency c lause,  t h a t  i m p l i e s  t h a t  t h i s  

Commission has t h e  a u t h o r i t y  t o  add 

cont ingenc ies .  

c lause.  I mean, what does t h a t  mean? T h a t ' s  

what I ' m  t r y i n g  t o  g e t  you t o  answer f o r  me and 

t e l l  me i f  t h a t ' s  your b e l i e f .  

I t  has been c a l l e d  a cont ingency 

MR. JENKINS: I guess I'm -- I was t a l k i n g  

t o  M r .  Twomey t h e r e .  1: t h i n k  t h a t  t h e  -- i t  may 

n o t  be a f u n c t i o n  o f  t h i s  Commission t o  p l a c e  

requi  rements on t h e  c l o s i n g .  

t o  be consi  dered c o n t i  ngent on Commi s s i  on 

approval ,  t h e y  have t o  come t o  you w i t h  some 

s o r t  o f  assurance t h a t  a f t e r  c l o s i n g ,  t h e  ma t te r  

can be unwound, t h a t  i t ' s  reasonable t o  assume 

t h a t  " c o n t i  ngent on Commi s s i  on approval  " means 

t h a t  t h e  -- w e l l ,  i t  means just t h a t ,  t h a t  t h e  

deal can be unwound, i f  need be, a f te rwards .  

And I d o n ' t  t h i n k  i t ' s  incumbent on t h e  

I t h i n k  i n  o r d e r  

Commi s s i  on necessar i  1 y t o  p l  ace requ i  rements on 

any p a r t i c u l a r  t r a n s a c t i o n .  

incumbent on t h e  a p p l i c a n t  o r  on t h e  r e g u l a t e d  

s e l l e r  t o  come t o  you and s a t i s f y  t h e  

requirements o f  t h e  s t a t u t e  i n  t h a t  regard.  

I t h ink  i t ' s  
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CHAIRMAN JABER: M r  Mu1 1 i n ?  

MR. JENKINS: Thank you. 

CHAIRMAN JABER: ..Thank you, M r .  Jenk ins.  

M r  I Muf 1 i n i s r e p r e s e n t i  ng Nassau County? 

MR. MULL IN :  Madam chai rman, w i t h  your  

consent, I would l i k e  t o  have M r .  Gosset t  j o i n  

me, who i s  t he  county c o o r d i n a t o r ,  i f  we cou ld  

ask Bruce j u s t  t o  s l i d e  down one so we can 

borrow h i  s m i  crophone. 

There you go. Thank you. 

Madam chairman and members o f  t h e  

Commission, my name i s  Michael  M u l l i n ,  

M-u-1-1-i-n. 

County, F l o r i d a .  And i n  case you d o n ' t  know 

where Nassau i s ,  we ' re  over -- t h e  farthest 

n o r t h  t h a t  you can g e t  w i t h o u t  go ing  i n t o  

Georgia on t h e  eas tern  s i d e  o f  t h e  s t a t e .  And 

I ' m  t h e  County A t t o r n e y  f o r  Nassau 

M r .  Gossett i s  bes ide me. He's t h e  county  

coord i  n a t o r .  

We a r e  here because, on b e h a l f  o f  t h e  Board 

o f  County Commissioners and a1 1 t h e  ra tepayers  

o f  Amelia I s l a n d ,  we are v i t a l l y  concerned w i t h  

t h i s  proceeding, and l e t  me f i  r s t  t e l l  you why. 

And i t  has been i n t e r e s t i n g  today,  i n  l i g h t  

o f  t h e  n o n p r o f i t  c o r p o r a t i  on papers t h a t  have 
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come i n  today -- and I commend them h i g h l y .  1 

know what i t  means now t o  f l o a t  l i k e  a b u t t e r f l y  

and s t i n g  l i k e  a bee,..because i f  y o u ' r e  n o t  on 

your f e e t ,  you cou ld  c e r t a i n l y  l o s e  i n  t h i s  

forum today. 

I t h i n k  i t ' s  i n t e r e s t i n g  t h a t  t h a t  comes t o  

you a t  whatever t i m e  i t  came today,  a t  1:45 

today, when we s t a r t e d  t h i s  proceeding a t  about 

11:30 t h i s  morning. So someone had t h e  presence 

o f  thought  t o  run  o u t  and run  downtown and f i l e  

i t ,  because I can t e l l  you t h a t  I checked t h i s  

morning a t  9:30, and t h e r e  was no n o n p r o f i t  

c o r p o r a t i  on f i  1 ed w i  t h  t h e  Secre tary  o f  State ' s 

o f f i c e ,  and I checked a t  10:00, and i t  was n o t  

f i l e d .  

And i t ' s  i n t e r e s t i n g .  under t h e  s t a t u t o r y  

a u t h o r i t y  t h a t  we a r e  here d i  scuss i  ng today,  

t h a t  p a r t i c u l a r  d e f i n i t i o n ,  when i t  says a 

n o n p r o f i t  c o r p o r a t i o n  formed f o r  t h e  purpose o f  

a c t i n g  on b e h a l f  o f  a p o l i t i c a l  s u b d i v i s i o n ,  

one would assume then  t h a t  one o f  t h e  p o l i t i c a l  

subd iv i s ions ,  i . e . ,  M i l t o n  o r  G u l f  Breeze, 

au tho r i zed  t h a t  a t  a p u b l i c  meet ing f o r  them t o  

f i l e  t h a t  today a t  11:45, 12:45, whatever t i m e .  

We d o n ' t  know i f  t h a t ' s  t h e  case o r  no t .  
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T h a t ' s  n o t  b e f o r e  you today,  because 1 

t h i n k  i t ' s ,  r e s p e c t f u l l y ,  d is ingenuous t o  b r i n g  

t h a t  t o  you when t h e  . s t a f f  recommendation i s  

such t h a t  it f i n d s  t h a t  i t  i s  n o t  a governmental 

a u t h o r i t y  and i t  should be looked i n t o .  And t o  

have you accept  today t h a t  we f i l e d  t h a t  -- when 

1 say we, t h e  A u t h o r i t y  has f i l e d  t h a t  -- i s  

somewhat dis ingenuous. 

And again,  I t h i n k  you would have t o  l ook  

t o  determine a t  a l a t e r  t i m e  whether t h e  

po l  i ti cal subd iv i  s i  ons have au tho r i zed  t h a t  a t  a 

d u l y  au tho r i zed  meet ing,  and can one p o l i t i c a l  

s u b d i v i s i o n  form a n o n p r o f i t  c o r p o r a t i o n  and 

t h e r e f o r e  acqu i re  F l o r i d a  Water Serv ices .  I 

d o n ' t  t h i n k  t h e  s t a t u t e s  p rov ide  f o r  t h a t .  T h i s  

i s  n o t  F l o r i d a  Water Serv ices A u t h o r i t y .  T h i s  

i s  a n o n p r o f i t  c o r p o r a t i o n  on beha l f  o f  a 

p o l i t i c a l  s u b d i v i s i o n ,  I would assume M i l t o n  o r  

G u l f  Breeze. And I d o n ' t  t h ink  s t a t u t o r i l y  or  

c o n s t i t u t i o n a l l y ,  as has been argued t o  you 

be fore ,  t h a t  t h e r e  i s  t h e  a u t h o r i t y  f o r  t h a t  

n o n p r o f i t  c o r p o r a t i  on t o  proceed. 

so t h e r e f o r e ,  I t h i n k  i t  i s  i n  doubt s t i l l  

as t o  whether t h a t ' s  a nonpro f i  t c o r p o r a t i  on. 

And again,  I d o n ' t  know how you can be a 
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n o n p r o f i t  c o r p o r a t i o n  i f  your  i n t e n t  i s  t o  make 

severa l  m i l l i o n  d o l l a r s  f o r  t h e  two c i t i e s .  

And even w i t h  t h a t  hav ing  been s a i d ,  t h e  

s t a t u t o r y  p r o v i s i o n  i n  367 also r e q u i r e s  i n  

367.071(4)(a) t h a t  t h e  s a l e  o f  f a c i l i t i e s ,  i n  

whole or i n  p a r t ,  t o  a governmental a u t h o r i t y  

s h a l l  be approved as a ma t te r  o f  r i g h t .  

However, t h e  governmental a u t h o r i t y  s h a l l ,  p r i o r  

t o  t a k i n g  any such a c t i o n  -- and i t  has some 

p r o v i  s ions .  we1 l , t h e  governmental a u t h o r i t y  

was o n l y  formed today,  so t h e y  cou ld  o b v i o u s l y  

n o t  comply w i t h  t h a t  s e c t i o n  i f  t h e y  s t i l l  

contend we ' re  a governmental a u t h o r i t y .  SO I 

t h i n k  i t  also f a i l s  i n  t h a t  regard.  
I 

And g e t t i n g  back t o  t h e  main p o r t i o n  o f  

367, i t  i s  permiss ive,  may, t a l k i n g  about t h e  

c o n t i  ngenci es . And 1 i s t e n i  ng t o  t h e  d i  a1 ogue 

between Commissioner Bradley and M r .  Jenkins,  I 

t h i n k  you do have t h e  r i g h t  and t h e  a u t h o r i t y  t o  

approve cont ingenc ies  and/or requ i  r e  

con t i  ngenci es , because what s b e i  ng over1 ooked 

i n  t h i s  whole ma t te r ,  q u i t e  f r a n k l y ,  i s  -- and I 

s a i d  t h i s  be fo re  a t  t h e  p u b l i c  forums, b o t h  i n  

Orlando,  t h a t  t h e  l aw  and e t h i c s  seem s top  i n  

Marianna, because n o t  o n l y  i s  t h e r e  a t i m e  
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d i f f e r e n c e  between t h e  western p a r t  and The 

o t h e r  p a r t s  o f  F l o r i d a  e a s t  o f  Marianna, t h e r e  

are these two d i  f fere-nces,  1 egal  d i f f e r e n c e s ,  

e t h i c a l  d i f f e r e n c e s .  

We a r e  spending a g r e a t  deal  o f  t h e  

taxpayers '  t ime  on b e h a l f  o f  t h e  County 

Commission t h a t  I represent ,  and t h e  o t h e r s  here 

today, and your t ime ,  because two c i t i e s  want t o  

make money, p l a i n  and s imp le .  And t h a t ' s  what 

i t ' s  about.  It's n o t  about t h e  p u b l i c  i n t e r e s t .  

It's not about c i t i e s  and coun t ies  go ing  t o  them 

and say ing,  "We want you t o  keep F l o r i d a  Water 

under your  j u r i s d i c t i o n  f o r  ou r  p r o t e c t i o n . "  

YOU won't hear t h a t .  No one went t o  them and 

asked them t o  do t h i s .  They saw what t h e y  found 

t o  be a loopho le  i n  t h e  l aw ,  and w i l l  th rough 

ve ry  a b l e  counsel t r y  t o  t e l l  t h a t  you we' re  

j u s t  o p e r a t i  ng under the l oopho l  e .  

w e l l ,  t h a t ' s  n o t  r i g h t .  You a r e  t h e  

a u t h o r i t y  o f  what I c a l l  l a s t  r e s o r t .  Yes, 

t h e r e  i s  o t h e r  l i t i g a t i o n  pending i n  o t h e r  

count ies ,  Osceola county .  There 's  soon to be 

some i n  Nassau. There 's  some in Santa Rosa 

County. There's some i n  H i l l s b o r o u g h  County. 

~ l l  those w i l l  work t h e i  r way th rough t h e  system 
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f o r  a year  o r  a year and a h a l f .  

But t h e  s t a t u t o r y  a u t h o r i t y  t h a t  you have 

on b e h a l f  o f  t h e  ra tepayers  o f  t h e  S t a t e  o f  

F l o r i d a  would seem t o  me v e r y  c l e a r .  And i f  you 

d o n ' t  f o l l o w  t h a t ,  t hen  I t h i n k  t h e  d i s a s t e r  

Mr. Jenkins t a l k e d  about ,  bo th  l e g a l l y  and 

e t h i c a l l y ,  and t h e  cos t  t o  t h e  ra tepayers  i s  

go ing t o  be d i s a s t r o u s ,  and we w i l l  a l l  l o o k  

back on t h i s  day and say, "Gosh, i s n ' t  i t  g r e a t  

t h e  C i t y  of M i l t o n  and G u l f  Breeze made money on 

t h e  burden and on t h e  backs o f  everybody e l s e . "  

Again, 1 t h i n k  t h e  s t a t u t e s  a r e  c l e a r .  1 

don't t h i n k  i t ' s  a governmental a u t h o r i t y .  1 

t h i n k  you should requ i  r e  them t o  f i l e  an 

a p p l  i c a t i o n  and t h a t  your s t a f f  shoul d rev iew 

t h e  n o n p r o f i t  papers f i l e d  today. They should 

rev iew whether i n  f a c t  these t h i n g s  were done i n  

t h e  sunshi ne and t h e  a u t h o r i z a t i o n  i ssued, 

because I can t e l l  you, i f  you f o l l o w  t h i s  and 

you have t h e  f u l l  d e t a i l s  o f  how t h i s  was p u t  

t oge the r ,  s t a r t i  ng w i t h  an e n t i t y  c a l l  ed C a p i t a l  

T r u s t  Agency and G u l f  Breeze F i n a n c i a l ,  you W i l l  

n o t  f i n d ,  nor  w i l l  any o t h e r  body f i n d  t h a t  t h e  

sunshine laws were fo l l owed .  

There was an i n t e n t i o n a l ,  d e l i b e r a t e  

~ ___ 
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at tempt  t o  cover t h i s  and h i d e  i t  from t h e  

p u b l i c ,  and t h a t ' s  what b r i n g s  us here today,  

because i f  they  had come -- and, Madam chai rman, 

you asked t h e  ques t ion ,  i s  t h e r e  an a b i l i t y  o r  a 

f a c i  1 i t a t o r .  We went th rough t h e  c o n f l  i c t  

reso l  u t i  on procedures. We s t a r t e d  t h a t .  They 

were v e r y  coopera t ive  i n  t h a t  respec t ,  b u t  i t  

was c l e a r  t h a t  t h e y  b e l i e v e  making money i s  t h e  

pr imary  purpose. And I understand t h a t .  They 

want t o  p u t  money i n  t h e i r  pockets .  so t h e r e ' s  

no c.ommunication o t h e r  than  t h e  law t e l l s  us 

we' re  go ing t o  make money, so l e t ' s  t a l k  about 

t h i s  and then  go away. And t h a t ' s  as genuine as 

i t  has become. 

And s i n c e  t h a t  da te ,  no one has come t o  

Nassau, Osceola, C i t r u s ,  Hernando, H i l l s b o r o u g h  

-- f: can name them a l l  -- and s a i d ,  "why d o n ' t  

we a l l  s i t  down and l e t ' s  see -- f o r  i n s t a n c e ,  

maybe you want t o  be on our  board t o  ensure t h a t  

t h e  ra tepayers  a re  p ro tec ted . "  I t  h a s n ' t  

happened. That  can o n l y  happen, I t h i n k ,  i n  

t h i s  forum, because you c o n t r o l  F l o r i d a  Water 

Serv ices.  YOU are  what -- the  people t h a t  3: 

come f rom i n  Nassau county a r e  l o o k i n g  t o  you t o  

p r o t e c t  them, because t h e r e  i s  n o t h i n g  t h a t  
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ensures, i n  s p i t e  of what Bruce t e l l s  you -- and 

1 b e l i e v e  he b e l i e v e s  t h a t ,  b u t  t h e r e  i s  n o t h i n g  

t h a t  p r o t e c t s  t h e  ratepayers.  And those ra tes  

cou ld  go quadrupl e tomorrow. 

And t h e  ,bonds, i f  something happens among 

those c o u r t  cases, who knows what 's  go ing  t o  

happen. 

l o t  o f  money, b u t  i t ' s  sure  n o t  go ing  t o  b e n e f i t  

t h e  ratepayers.  

I t ' s  go ing  t o  make a l o t  o f  lawyers  a 

So I t h i n k ,  Madam Chairman, l e g a l l y ,  

m o r a l l y ,  and e t h i c a l l y ,  we a r e  here seeking your 

h e l p  t o  do t h i s  t h e  r i g h t  way. And what 's  t h e  

de t r imen t  t o  t h e  A u t h o r i t y  and t o  t h e  two 

c i t i e s ?  Suppose t h e y  have t o  w a i t  60 days w h i l e  

your s t a f f  reviews t h i s  and perhaps a hear ing  i s  

s e t  and you hear f rom a l l  o f  t h e  governmental 

e n t i  ti es and/or c r a f t  some t y p e  o f  f a c i  1 i t a t i  on 

approach? what 's  t h e  loss t o  them? There 's  no 

l o s s  t o  them, none whatsoever, un less  t h e y  

t h i n k ,  "uh-oh. I f  we do t h a t ,  t h i s  t h i n g  may 

unrave l ,  and those two c i t i e s  a r e  n o t  go ing  t o  

make money. " 

And i t ' s  r e a l l y  a shame we ' re  spending a l l  

t h i s  money on b e h a l f  o f  -- F l o r i d a  Water pay ing 

a l l  t h e  costs  o f  Bruce and everybody else  t o  be 
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here t o  b e n e f i t  two c i t i e s  l i k e  t h i s .  I t ' s  j u s t  

-- from where we come from i n  our  p o r t i o n  o f  t h e  

S ta te  o f  F l o r i d a ,  that.'% n o t  r i g h t .  

CHAIRMAN JABER: M r .  M u l l i n ,  1'11 ask YOU 

what I asked  M r .  3enkins.  

MR. MULLIN: Yes, ma'am. 

CHAIRMAN JABER: what does Nassau County 

hope t o  accompl ish i f  we requi  r e  t h e  company t o  

submit an a p p l i c a t i o n ?  Is i t  t h a t  you wish f o r  

t h e  s a l e  as i t ' s  s t r u c t u r e d  n o t  t o  go through? 

MR. MULLIN:  I n  t h e  c u r r e n t  s t r u c t u r e ,  yes, 

ma'am. And we want a f u l l  and open hear ing  by 

t h e  Commission o f  a l l  t h e  d e t a i l s  o f  t h e  s a l e  

and any o t h e r  safeguards t h a t  migh t  be accorded 

t o  ensure t h a t  t h e  ra tepayers  a re  p ro tec ted .  

And 1 t h i n k  t h a t ' s  a t  a minimum what we would 

l i k e  t o  see. 

CHAIRMAN 7ABER: So i s  t h e r e  another 

s t r u c t u r e  you a l l  m igh t  f i n d  f e a s i b l e ?  

MR. MULLIN: Yes, ma'am. 

CHAIRMAN JABER: okay. Does t h a t  conclude 

your comments? 

MR. MULLIN: M r .  Gosset t  may have a remark 

o r  two t o  make, w i t h  your consent.  

MR. G O S S E T :  Madam chairman and 

I 
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Commission, t h e  o n l y  comment I would l i k e  t o  

make i s ,  i n  t a k i n g  no tes ,  t h e r e  was a common 

th read  l i s t e n i n g  t o  the s t a t e  l e g i s l a t o r s  and 

some o t h e r  people about p r o t e c t i o n s  f o r  t h e  

ratepayers,  and I t h i n k  t h a t ' s  -- where you s i t ,  

you l o o k  o u t  f o r  t h e  ra tepayers  on regu la ted  

u t i l i t i e s .  u t i l i t i e s  t h a t  a r e  owned by 

government e n t i  ti es w i  t h i  n t h e i  r boundar ies a r e  

p r o t e c t e d  by t h e  1 oca1 e l e c t e d  o f f i  c i  a1 s . 
The one t h i n g  t h a t  1 f i n d  ext remely 

i n t e r e s t i n g  i n  l i s t e n i n g  today  was a17 t h e  

d i f f e r e n t  op t i ons  t h a t  supposedly t h e  A u t h o r i t y  

would be i n t e r e s t e d  i n  p u t t i n g  i n  place t o  

p r o t e c t  those ra tepayers ,  but y e t  t h e  r a t i n g  

agency i n  New York, Standard & Poor's, when t h e y  

r a t e d  t h i s  i ssue ,  on t h e  ups ide,  a f t e r  a l l  t h e  

negat ives ,  t h e  number two b u l l e t  p o i n t  was t h e  

A u t h o r i t y  represented t o  them t h a t  t hey  had 

r a t e - s e t t i n g  autonomy. 

r a t i n g  agency. Tha t ' s  what they  i n d i c a t e d .  We 

have t h e  p r i n t o u t  f rom Standard & Poor 's  t o  show 

t h a t .  I f i n d  t h a t  i n  d i r e c t  c o n f l i c t  w i t h  what 

I've heard today. 

Tha t  was t o l d  t o  t h e  

CHAIRMAN JABER: Thank you, M r .  Gosset t .  

M r .  Groot rep resen t ing  t h e  c i t y  o f  Palm 

._. - 
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Coast. 

MR. GROOT: Thank you, Madam chairman and 

Commissioners. Thank..you f o r  spending so much 

t i m e  today and devot ing  so much e f f o r t  i n  

r e v i  ewi ng t h i  s i ssue. we apprec ia te  t h a t .  

And b e f o r e  I begin,  I promised someone who 

had t o  l eave  t h a t  I would make a statement r e a l  
L 

q u i c k l y  on h i s  b e h a l f .  Char les K .  Lewis, 

d i  r e c t o r  o f  r e g u l a t o r y  and f ranch i  se 

a d m i n i s t r a t i o n  and p r o p e r t y  management f o r  

Hernando County, asked me t o  s t a t e  t a  you a l l  

t h a t  Hernando County suppor ts  t h e  s t a f f  

recommendation i n  t o t a l i t y .  He had t o  l eave ,  

and I promised I would do t h a t  f o r  him. 

1 d o n ' t  want t o  repeat  any th ing ,  so my 

thoughts a re  going t o  be p r e t t y  f a i r l y  random. 

I ' m  j u s t  t r y i n g  t o  address i ssues  t h a t  have come 

be fo re  you d u r i n g  t h e  course o f  t h e  d i scuss ion .  

And i n i t i a l l y ,  I would adopt and i n c o r p o r a t e  a l l  

t h e  arguments t h a t  have been made thus f a r  i n  

suppor t  o f  t h e  s t a f f  recommendation. 

One t h i n g  we haven ' t  -- we've had l o t s  o f  

s t a t u t e s  read today,  and one s t a t u t e  t h a t  h a s n ' t  

been read, a t  l e a s t  i n  my hear ing ,  i s  367.121, 

which r e l a t e s  t o  t h e  powers o f  the Commission. 
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And I t h i n k  t h i s  answers many o f  t h e  ques t i ons  

t h a t  have been asked today, i n c l u d i n g  t h e  

ques t i on  t h a t  Commi ss jone r  Brad ley  asked 

r e l a t i v e  t o  whether o r  n o t  t h e  Commission can 

impose minimum requ i  rements i n  an o r d e r  r e l a t i v e  

t o  t h e  cont ingency o f  a c o n t r a c t .  

The s t a t u t e  p rov ides  t h a t  i n  t h e  e x e r c i s e  

o f  i t s  j u r i  s d i  c t i  on, t h e  Commi s s i  on s h a l l  have 

t h e  power t o  exe rc i se  a l l  j u d i c i a l  powers, i s s u e  

a l l  w r i t s ,  and do a l l  t h i n g s  necessary o r  

convenient t o  t h e  f u l l  and complete e x e r c i s e  o f  

i t s  j u r i  s d i  c t i o n  and t h e  enforcement o f  i t s  

o rders  and requirements.  That  is p lenary .  That  

i s  complete. And t h a t  answers many o f  t h e  

quest ions,  l i k e  I sa id ,  i n c l u d i n g  t h e  

cont ingency f a c t o r .  

And 1 would reemphasize t h e  f a c t  t h a t  i f  

t h i s  proceeding -- i f  t h i s  proposed s a l e  i s  

c losed, i t  w i l l  be t h e  p r o v e r b i a l  t a r  baby. 

And t h e  ques t i on  about l i a b i l i t y  t h a t  was 

asked e a r l i e r  I t h i n k  i s  a good ques t i on .  

Normal ly you t h i n k  o f  l i a b i l i t y  i n  terms o f  

f i n a n c i a l  l i a b i l i t y  o r  the l i k e .  But my f i r m  

represents  n i n e  c i t i e s  and severa l  o t h e r  

government j u r i s d i c t i o n s ,  and 1 c o n t i n u a l l y  t e l l  
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and see -- I c o n t i n u a l l y  see t h e  impact t h a t  an 

another c i t y  a c t i n g  i n  a way t h a t  i s n ' t  

n e c e s s a r i l y  p leas ing  .to t h e  p u b l i c  has i n  terms 

o f  an impact on a l l  o t h e r  c i t i e s ,  because t h e  

pe rcep t ion  i s  t h a t  t h a t ' s  j u s t  government. 

c lose  and And i f  t h i s  ma t te r  were t o  

e v e r y t h i  ng were t o  be unraveled 

be unraveled,  t h e  1 i abi  1 i t y  wou 

Commi s s i  on, t h e  c i t y  Counci 1 o f  

o r  at tempted t o  

d be on t h j s  

Palm Coast, and 

o t h e r  c i t y  and county commissions throughout  t h e  

s t a t e ,  because what t h e  pe rcep t ion  would be i s ,  

how d i d  t h i s  happen, how d i d  t h i s  happen, 

because w i t h o u t  t h e  cont ingency t h a t  M r .  Jenki  ns 

so ve ry  w e l l  a r t i c u l a t e d ,  t h e  f i  r s t  i s s u e  t h a t  

any purchaser o f  a bond i s  going t o  r a i s e  i f  

t h e r e ' s  an at tempt  t o  undo t h e  s i t u a t j o n  i s ,  

" P S ~ ,  you c a n ' t  i m p a i r  my c o n t r a c t u a l  r i g h t s .  

c i t y  of Palm Coast, you c a n ' t  impai  r my 

con t rac tua l  r i g h t s , "  and t h e  a s s e r t i o n  w i l l  be 

t h a t  any at tempt  t o  undo what has been done w i l l  

be an impairment o f  c o n t r a c t u a l  r i g h t s .  

Another t h i n g  I would l i k e  t o  t a l k  about -- 

l i k e  I s a i d ,  I ' m  going t o  b e  somewhat random, 

because I ' m  a t  t h e  end and I d o n ' t  want t o  

repeat any th ing  t h a t  has been s t a t e d  be fo re .  1 
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t h i n k  i t ' s  impor tan t  f o r  t h e  Commission t o  aga in  

t h i n k  o f  t h e  p r i n c i p l e  of  l aw  o f  p r imary  agency 

j u r i  s d i  c t i  on, whi ch, .i n my understandi  ng , means 

t h a t  t h i  s Cor "  s s i  on i n t e r p r e t s  i t s  s t a t u t e s .  

I n  terms o f  t h e  i s s u e  o f  what i s  a 

governmental a u t h o r i t y ,  i f  I was a judge and 

t h a t  i s s u e  came be fo re  me, 1 would say, "The PSC 

has t o  dec ide t h a t  b e f o r e  1'71 determine whether 

o r  n o t  i t ' s  r i g h t . "  And t h a t ' s  t r u e .  I t ' s  a 

d e c i s i o n  f o r  you a17 t o  make, what i s  a 

governmental a u t h o r i t y ,  i s  FWSA a governmental 

a u t h o r i t y .  we submit  i t ' s  n o t ,  b u t  t h a t ' s  your 

dec i s ion .  And i n  o rde r  t o  have an a p p l i c a t i o n  

t h a t ' s  approvable by r i g h t ,  t h a t ' s  a d e c i s i o n  

t h a t  has t o  be made, i s  i t  a governmental 

a u t h o r i t y .  We t h i n k  n o t .  

The recent  change t o  be a, quote,  unquote, 

n o n p r o f i t  co rpo ra t i on ,  we would also s t a t e  t h a t  

t h a t  I s a dec i  s i  on t h a t  s b e f o r e  t h i  s Coinmi s s i  on. 

You know, t h e  purpor ted  n o n p r o f i t  c o r p o r a t i o n ,  

which i s  a c o r p o r a t i o n  which i s  going t o  g lean a 

p r o f i t ,  i s  i t  a n o n p r o f i t  c o r p o r a t i o n  w i t h i n  t h e  

d e f i n i t i o n  o f  governmental au thor?  t y ?  

For example, as a mat te r  o f  what t h i s  

Commission may look  i n t o  i n  terms o f  

. _ _  -. 
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i n t e r p r e t i  ng t h a t ,  t h e  n o n p r o f i t  c o r p o r a t i o n  i s  

t o  be formed f o r  t h e  purpose o f  a c t i n g  on b e h a l f  

of a p o l i t i c a l  s u b d i v i s i o n .  M r .  M u l l i n  g o t  i n t o  

t h a t  ve ry  w e l l .  But  i t  a l so  s a y s  w i t h  respec t  

t o  a, a water  o r  waste water  f a c i l i t y ,  f a c i l i t y ,  

i n  t h e  s i n g u l a r .  There 's  a d e f i n i t i o n  i n  your 

s t a t u t e s  t h a t  t a l k s  about system. It doesn ' t  

say systems. I t  says a f a c i l i t y .  SO once 

again, pr imary  agency j u r i s d i c t i o n ,  t h a t ' s  

be fo re  t h i  s Commi s s i  on. 

By  the way, t h e  i s s u e  o f  whether FWSA i s  a 

governmental a u t h o r i t y  i s  n o t  i n  any o f  t h e  

l i t i g a t i o n  t h a t  I know o f ,  and i t  s h o u l d n ' t  be 

a t  t h i s  p o i n t ,  because once again,  t h a t ' s  b e f o r e  

you a l l  as a ma t te r  f o r  you a l l  t o  determine. 

Mr. Culpepper read p a r t  o f  a staff r e p o r t  

f rom t h e  F l o r i d a  L e g i s l a t u r e  t h a t  desc r ibed  t h e  

amendments i n  1997 t o  Chapter 163, and he read a 

p o r t i o n  o f  t h e  s t a f f  r e p o r t .  I would j u s t  l i k e  

t o  read another p o r t i o n  o f .  And t h e  s t a f f  

r e p o r t  on page 4, t h e  May 20, 1997 s t a f f  r e p o r t  

says, " A t  l e a s t  30 chapters  o f  F l o r i d a  l aw  

r e l a t e  t o  t h e  a c t i v i t i e s  o f  county  and c i t y  

governments, p r o v i  d i  ngs these e n t i  t i e s  w i t h  a 

broad range o f  a u t h o r i t y .  For example, chapter  
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163, F1 o r i  da S ta tu tes ,  regu la tes  i n t e r l  oca1 

agreements whereby c i  ti es o r  count? es e n t e r  i n t o  

agreements t o  provide.. s e r v i  ces o r  share t h e  

expenses f o r  s e r v i  ces whi ch t h e i  r r e s i d e n t s  

need. I '  

Once again,  what t h e  c i t i z e n s  o f  Palm Coast 

need should n o t  be determined by an e n t i t y  

es tab l i shed  by t h e  c i t i e s  of M i l t o n  and G u l f  

Breeze. 

And again i n  my random stream here,  

M r .  Culpepper a l s o  quoted a p a r t  o f  Sec t ion  

163.01, where i t  was i n f e r r e d  t h a t  t h e  

L e g i s l a t u r e  s a i d  t h i s  t y p e  o f  e n t i t y  f u l f i l l s  a 

s t a t e  purpose. And a t  l e a s t  i t  was i n f e r r e d  i n  

my hear ing  t h a t  that s t a t e  purpose was somewhat 

e q u i v a l e n t  t o  t h e  s t a t e  purposes t h a t  come 

be fo re  t h i  s Commi s s i  on. 

w e l l ,  i f  you read t h a t  p r o v i s i o n  i n  i t s  

e n t i  r e t y  i n  Sec t ion  163.01, i t  does ment ion 

s t a t e  purpose. But  I ' m  go ing t o  read on 

f u r t h e r ,  i f  you d o n ' t  mind. And 7: know i t ' s  

h o r r i b l e  t o  read s t a t u t e s  t o  people,  b u t  7: t h i n k  

i t ' s  impor tan t  i n  t h i s  case. 

M r  . Cul pepper read, "The accompli shment of 

t h e  au tho r i zed  purpose o f  a l e g a l  e n t i t y  c rea ted  
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under t h i s  paragraph i s  i n  a l l  respec ts  f o r  t h e  

b e n e f i t  o f  t h e  people o f  t h e  s t a t e ,  f o r  t h e  

inc rease o f  t h e i r  commerce and p r o s p e r i t y ,  and 

f o r  t h e  improvement o f  t h e i r  h e a l t h  and l i v i n g  

c o n d i t i o n s . "  T h a t ' s  as f a r  as he go t .  

NOW, why was t h i s  s e c t i o n  i n  t h e  s t a t u t e ?  

w e l l ,  I ' l l  read t h e  r e s t  o f  i t . "S ince  t h e  

1 egal e n t i t y  w i  11 per form essen t i  a1 governmental 

f u n c t i o n s  i n  accompl ishing i t s  purposes, t h e  

legal e n t i t y  i s  n o t  r e q u i r e d  t o  pay any taxes  o r  

assessments o f  any k i n d  whatsoever upon any 

p r o p e r t y  acqu i red  f o r  use by i t  f o r  such 

purposes o r  upon any revenues at any t i m e  

rece ived by i t . The bonds, notes"  -- and 1 

won' t  go on. 

That  ' s a b o i  1 e r p l  a t e  p r o v i  s i  on t h a t  Is 

placed i n  many a s t a t u t e  i n  o rde r  t o  ensure t h a t  

a governmental e n t i t y  i s  tax-exempt and i t  does 

n o t  -- i t ' s  exempt from t a x a t i o n .  T h a t ' s  what 

t h e  purpose o f  t h a t  s t a t u t e  was. T h a t ' s  n o t  t o  

s t a t e  t h a t  an e n t i t y  such as FWSA crea ted  by two 

Panhandl e c i t i e s  t o t a l  i ng 15,000 people i n 

popul at-i on can e x e r c i  se t h e i  r j u r i  s d i  c t i  on 

throughout  t h e  S t a t e  o f  F l o r i d a .  

Jus t  a couple more p o i n t s .  I n  terms o f  -- 

~ ~~~~ 
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and t h e  c h a i r  has been ask ing  t h i s  ques t i on  a 

l o t ,  i t  seems l i k e ,  i n  terms o f  -- I t h i n k  you 

were i n t e r e s t e d  i n  w h a t  i n p u t  FWSA was r e c e i v i n g  

f rom t h e  j u r i  sd i  c t i o n s ,  t h e  a f f e c t e d  

j u r i s d i c t i o n s .  And M r .  M u l l i n  had a chap te r  164 

c o n f l  i c t  r e s o l  u t i  on conference between h i  s 

c l i e n t  and t h e  -- I t h i n k  i t  was M i l t o n  and G u l f  

Breeze. And we r e c e n t l y  had one, and P a l m  Coast 

and t h e  c i t i e s  o f  M i l t o n  and G u l f  &reeze and 

FWSA rep resen ta t i ves  were t h e r e .  And I'm go ing  

t o  d e p i c t  t h i s  as s t r a i g h t f o r w a r d  as I p o s s i b l y  

can. 

The c i t y  manager o f  P a l m  Coast, M r .  D i c k  

a p iece  o f  

7 y i d e n t i  c a l  t o  

Ke l ton ,  had 18 p o i n t s  l i s t e d  on 

paper. That paper was essent ia '  

t h e  ou t1  i ne o f  h i  s p r e s e n t a t i o n  

-- and I'm going t o  use quotes.  

i n  t h e  November 

I d o n ' t  l i k e  t o  

do t h i  s ( g e s t u r i  ng) , b u t  t h e  pub1 i c h e a r i  ng 

be fo re  FWSA which occurred i n  Orlando, which was 

supposed t o  be t he  c u r a t i v e  p u b l i c  meet ing f o r  

t h e  meet ing t h a t  was h e l d  i n  September i n  

Pensacol a w-i t h o u t  n o t i  ce. 

Dur ing  t h e  course o f  our c o n f l i c t  

r e s o l u t i o n  sess ion,  M r .  K e l t o n  s t a r t e d  t o  go 

over those 18 p o i n t s ,  and t h e  response was, 
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"well, we've never heard those be fo re . "  

And M r .  K e h o n  sa id ,  "Wel l ,  these a r e  the  

same p o i n t s  I brought- .out  a t  t h e  Orlando p u b l i c  

hear ing ,  you know, your p u b l i c  hear ing . "  

And t h e  response w a s ,  "We11 , I guess we 

d i d n ' t  app rec ia te  them. I '  

And the p o i n t  i s  t h a t  t h e  c i t i z e n s  o f  t h e  

c i t y  o f  P a l m  Coast and t h e  c i t i z e n s  o f  t h e  o t h e r  

j u r i s d i c t i o n s  be fo re  you should n o t  have t o  r e l y  

upon o f f i  c i  a1 s appoi n ted  by Gul f Breeze and 

M i  1 t o n  f o r  accountabi  1 i t y  , because you w i  11 n o t  

g e t  it. 

Jus t  two more p o i n t s  and I'll be through. 

In terms o f  -- I heard some d i scuss ion  t h a t  

maybe t h e  PSC, FDEP, and o t h e r s  could be on 

p o t e n t i  a1 committees . That has been suggested 

t o  P a l m  Coast t oo ,  t h a t  maybe a f t e r  FWSA s t a r t s  

f u l f i l l i n g  i t s  s t a t e d  r o l e  under i t s  i n t e r l o c a l  

agreement, e t  ce te ra ,  t h a t  t h e r e  could be 

committees or  a d d i t i o n a l  members o f  t h e  FWSA t o  

maybe p r o v i d e  i n p u t ,  because FWSA i s  v e r y  

i n t e r e s t e d  i n i nput .  

We l l ,  when you read t h e  b a s i c  

j u r i  s d i  c t i  onal s t a t u t e  o f  t h i  s Commi s s i  on, whi ch 

i s ,  "The F l o r i d a  P u b l i c  Serv ice  Commission s h a l l  
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have e x c l u s i v e  j u r i s d i c t i o n  over  each u t i l i t y  

w i t h  respec t  t o  i t s  a u t h o r i t y ,  service,  and 

ra tes , "  and "The r e g u l a t i o n  o f  u t i l i t i e s  i s  

dec la red  t o  be i n  t h e  p u b l i c  i n t e r e s t ,  and t h i s  

l aw  i s  an exerc i se  o f  t h e  p o l i c e  power o f  t h e  

s t a t e  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  h e a l t h ,  

s a f e t y  and w e l f a r e , "  t h e  concept o f  t h i s  

Commission being a member o f  a committee o r  a 

c i t y  be ing  a member o f  a committee o f  a 

j u r i s d i c t i o n  which i s  a t tempt ing  t o  impose, you 

know, r e g u l a t i o n  400 m i l e s  away, l i k e  Palm 

Coast, and says, "well, maybe P a l m  Coast cou ld  

be a member o f  a committee t h a t  FWSA would 

appoi n t ,  I' t h a t  j u s t  t o t a l  1 y demeans what t h i  s 

Commi s s i  on s j u r i  s d i  c t i  on s h o d  d be and what the 

home r u l e  powers o f  t h e  many j u r i s d i c t i o n s  t h a t  

a re  a f f e c t e d  have. 

And t h e  l a s t  p o i n t  I would l i k e  t o  touch 

upon i s ,  I know t h a t  your  s t a f f  i s  c o r r e c t  t h a t  

you c a n ' t  ad jud i ca te .  I know y o u ' r e  n o t  a 

c o u r t ,  and you c a n ' t  determine whether FWSA i s  

a c o n s t i t u t i o n a l  body o r  whatever. But 

never the l  ess , t h i  s Commi ssi on must a c t  

c o n s t i t u t i o n a l l y  i n  i t s e l f .  SO i t s  o rde rs  must 

be c o n s t i t u t i o n a l .  I t s  o rders  must comport w i t h  

~ ~ _ _ _  
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law.  so i f  i t s  o rde rs  v i o l a t e  t h e  t r a n s f e r  o f  

power, o r  i f  i t s  o rde rs  v i o l a t e  home r u l e ,  

that's an element t h a t  should be considered i n  

every dec i  s i o n  t h a t  t h i s  Commi s s i o n  makes. 

Once again,  we app rec ia te  your t ime.  1 

hope t h e  comments have been h e l p f u l .  And i f  you 

have any ques t ions  -- 

CHAIRMAN JABER: Thank YOU, M r .  Groot .  

M r .  Mctean, on my list I have p u b l i c  

Counsel n e x t ,  i f  p u b l i c  Counsel wishes t o  make a 

p resen ta t i on .  

L e t  me make sure.  Are t h e r e  any o t h e r  

l o c a l  governmental rep resen ta t i ves  i n  t h e  

audience t h a t  wish t o  make a p resen ta t i on?  

Okay. M r .  shreve. Thank you f o r  w a i t i n g  

p a t i  e n t l  y . 
MR. SHREVE: And I w i l l  be b r i e f .  I t h i n k  

you've heard a71 t h e  p o i n t s  t h a t  have been made, 

and I t h i n k  everyone has done a good job .  I 

t h i n k  t h e  p o i n t s  made by t h e  count ies  and t h e  

c i t i e s  and t h e i  r a t t o r n e y s  and t h e  1 e g i  s l  a t o r s  

were ve ry  p o i n t e d  and accura te .  

One ques t i on  -- ~ ' m  go ing  t o  h i t  a couple 

o f  t h i n g s  t h a t  came o u t  d u r i n g  t h e  conversat ions 

t h a t  I would l i k e  t o  -- 
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CHAIRMAN JABER: M r .  shreve, i s  your  

microphone on, o r  does t h e  mike just need t o  be 

c l o s e r  t o  you? ~- 

MR. SHREVE: Maybe i t  needs t o  be c l o s e r .  

Thank you. 

I t h i n k  e a r l i e r  you asked a ques t i on  i f  

t h e r e  would be any change i n  t h e  -- t h a t  t h e  

customers would see o r  any th ing  a long those 

l i n e s  i f  t h e  A u t h o r i t y  closed,  i f  F l o r i d a  Water 

c losed w i t h  t h e  A u t h o r i t y .  The answer was no. 

I t h i n k  t h e r e  w i l l  be a g r e a t  change, and 

one example i s  t h a t  t h e r e  w i l l  be immediate ly  a 

change i n  connect ion fees ,  which has a l ready  

been voted by t h e  A u t h o r i t y .  So t h a t  w i l l  go up 

immediate ly ,  those same connect ion  f e e s  used t o  

i n  t h e  f u t u r e  pay f o r  p a r t  o f  t h e  purchase p r i c e  

t o  F l o r i d a  Water, which no rma l l y  would be used 

as C I A C  t o  go t o  t h e  b e n e f i t  o f  t he  customers. 

CHAIRMAN JABER: And do you r e c a l l  whether 

t h e  Author< t y  vo ted  t o  i ncrease connect ion fees 

o r  -- 
MR. SHREVE: They vo ted  t o  i nc rease  t h e  

connect ion fees  s u b s t a n t i a l l y .  

CHAIRMAN JABER: okay. what e l se?  

MR. SHREVE: So t h a t  w i l l  t a k e  p lace  

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

18 

19 

20 

21 

22 

2 3  

24 

25 

165 

immediate ly ,  and we d o n ' t  know what o t h e r  

changes. 

The n o n p r o f i t  c q r p o r a t i o n ,  I have no i d e a  

what t h e  s i t u a t i o n  i s  w i t h  t h a t .  The f i r s t  1 

had heard o f  i t  was today,  and we thought  we had 

been l o o k i n g  i n t o  t h i s  tho rough ly  t r y i n g  t o  g e t  

some i n f o r m a t i o n ,  as I know your s t a f f  had 

planned t o  l o o k  i n t o  i t .  I t h i n k  some e x c e l l e n t  

p o i n t s  have been made about how i t  was formed, 

b u t  we know no th ing  about i t .  1 assume t h e  

c o n t r a c t  now i s  w i t h  t h e  n o n p r o f i t  c o r p o r a t i o n  

r a t h e r  than t h e  A u t h o r i t y ,  b u t  I d o n ' t  know what 

t h e  outcome o f  t h a t  i s .  

AS t o  t h e  precedent t h a t  has been s e t  by 

t h i s  Commission, you have never had a s i t u a t i o n  

l i k e  t h i s .  I t h i n k  any o f  t h e  precedent t h a t  

M r .  Hoffman was r e f e r r i n g  t o  had t o  be when 

t h e r e  was a t  l e a s t  a p a r t  o f  t h e  purchase w i t h i n  

t h e  c i t y  boundar ies or  w i t h i n  t h e  county 

boundar ies.  I d o n ' t  t h i n k  t h e r e  has ever been a 

purchase come be fo re  you where t h e  agents o r  t h e  

e n t i t y  was n o t  d e a l i n g  w i t h  something w i t h i n  

t h e i r  boundar ies,  and t h a t  i s  n o t  t h e  case 

here. SO i t  c e r t a i n l y  i s  n o t  on a l l  f o u r s ,  and 

1 t h i n k  you have t h e  a b i l i t y  t o  take  whatever 
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a c t i o n  you need t o .  

spec i  f i  ca7 1 y , as t o  t h e  c o n t i  ngency 

language i n  t h e  agreement, c l e a r l y ,  t h e  

L e g i s l a t u r e  d i d  n o t  change t h e  d e f i n i t i o n  o f  t h e  

e n t i t y  t h a t  was t o  rece ive  a t r a n s f e r  as a 

ma t te r  o f  r i g h t  a t  t h e  t i m e  t h e y  p u t  t h e  

language i n  fo rming  t h e  A u t h o r i t y .  They d i d  n o t  

change t h a t ,  so you would have t o  surmise t h a t  

t hey  d i d  n o t  i n t e n d  t o  change t h a t .  

There c l e a r l y  i s  a ques t i on  t h a t  has been 

r a i s e d  on t h a t ,  and we r a i s e d  i t  e a r l i e r  when we 

f i l e d  our  mot ion t o  compel F l o r i d a  Water t o  

p rov ide  t h e  d iscovery  t h a t  we had asked f o r .  So 

t h a t  has been ra i sed .  It's c l e a r l y  a ques t i on  

t h a t  has been r a i s e d  by many d i f f e r e n t  p a r t i e s  

a t  t h i s  p o i n t .  

I f  you go t o  t h e  cont ingency language 

t h a t ' s  i n  t h e  c o n t r a c t ,  t h e  f i r s t  p a r t  o f  i t  -- 

t h e r e  a r e  two sentences. Sale and t r a n s f e r  o f  

assets  pursuant  t o  t h i s  agreement i s  con t ingen t  

upon approval  by t h e  F l o r i d a  Pub1 i c S e r v i  ce 

Commi s s i  on and t h e  other appl  i cab1 e county.  

That's o n l y  t h e  f i  r s t  sentence. The second 

sentence i s , r e g u l a t o r y  agenci es pursuant  t o  

Sec t i  on 163.01(7) (g) , F1 or4 da S t a t u t e s ,  Sec t i on  
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367.071(4) (a), F1 o r i  da S ta tu tes ,  and p r i o r  1 egal  

precedent,  such approvals  may be ob ta ined a f t e r  

c l o s i n g  and must be gran ted  as a m a t t e r  o f  

r i g h t .  

That  second sentence I t h i  nk p r a c t i  c a l l  y 

makes t h e  who1 e c o n t i  ngency 1 anguage i n t h e  

c o n t r a c t  a n u l l i t y ,  which would mean t h a t  t hey  

should be requ i  red  t o  go ahead and request  t h e  

t r a n s f e r  e a r l i e r .  

I t h i n k  you have those ques t ions  b e f o r e  

you. M y  recommendation would be t h a t  you o r d e r  

F l o r i d a  Water n o t  t o  proceed w i t h  t h i s  sale  and 

t h a t  t hey  immediate ly  be r e q u i r e d  t o  f i l e  f o r  a 

t r a n s f e r  so t h a t  a hear ing  on p u b l i c  i n t e r e s t  

can be he ld .  I would t h i n k  t h a t  t h e  two c i t i e s  

and t h e  Author4 ty would we1 come t h a t  o p p o r t u n i t y  

t o  show you and everyone e l s e  t h a t  t h e y  r e a l l y  

do have t h e  p u b l i c  i n t e r e s t  a t  h e a r t  and see no 

downside a t  a l l  i n  t a k i n g  t h a t  a c t i o n .  

I t  was r a i s e d  t h a t  t h e y  c o u l d n ' t  make t h e  

f i l i n g  w i t h i n  t h r e e  days. That  may be t h e  case. 

I f  t h a t ' s  t h e  case, t h e r e  should be an o rde r  o u t  

t h e r e  o r d e r i n g  them n o t  t o  proceed u n t i l  t h e  

f i l i n g  i s  made and approved by t h i s  P u b l i c  

Serv i  ce Commi s s i  on. 
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CHAIRMAN JABER: Thank you, M r .  Shreve. 

MR. SHREVE: Y e s ,  ma'am. 

CHAIRMAN 3ABER: - . L e t  me -- w h i l e  we have 

you here,  l e t  me ask you a couple o f  ques t ions  

w i t  1 respec t  t o  your exper ience on t h e  

c o n t i  ngenci es and undoi ng t r a n s a c t i o n s .  It 

seems t o  me i f  you s e t  as ide  the l e g a l  i ssues  

f o r  a moment, whether o r  n o t  t h i s  agency has t h e  

a u t h o r i t y  t o  undo t h e  sale -- I ' v e  been 

concerned w i t h  t h e  l o g i s t i c a l  aspects o f  i t  a l l ,  

e s p e c i a l l y  i n  l i g h t  o f  w h a t  M r .  Hoffman and 

Culpepper sa id ,  t h a t  i f  t h e y  c l o s e  be fo re  any 

s o r t  o f  a p p l i c a t i o n  i s  reviewed and be fo re  some 

o f  t h e  c o u r t  cases a r e  decided, t h e  A u t h o r i t y  

has been formed, t h e r e  i s  an i n t e n t  t o  a l l o w  t h e  

employees t h e  become employees of  t h e  A u t h o r i t y .  

You've j u s t  represented t h a t  t h e r e  has been a 

dec i  s i  on t o  i ncrease connect ion fees .  

so f o r  a17 i n t e n t s  and purposes, t h e  

consumers s t a r t  g e t t i n g  s e r v i c e  from t h e  

A u t h o r i t y  and not f rom F l o r i d a  Water. To t h e  

degree -- I see l o g i s t i c a l  concerns w i t h  respec t  

t o  undoing t h e  t r a n s f e r ,  even i f  l e g a l l y  we 

cou ld  . 
Have you thought  about t h a t ,  and what 
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feedback cou ld  you g i v e  me i n  t h a t  regard? 

MR. SHREVE: Wel l ,  I t h i n k  that a lso  p l a y s  

i n  t h e  cont ingency language, when you g e t  r i g h t  

down t o  i t . If you make a d e c i s i o n  n o t  t o  have 

t h e  t r a n s f e r  and i t  were decided a t  t h a t  p o i n t  

t h a t  you have t h a t  a u t h o r i t y ,  which 1 t h i n k  you 

do, n o t  t o  make t h e  t r a n s f e r ,  and t h e  c o n t r a c t  

was then  supposed t o  be gone, 1 t o  t h i s  day 

d o n ' t  know what 's  go ing  t o  happen t o  t h e  bond 

money. I d o n ' t  t h i n k  anyone does. 

COMMISSIONER BRADLEY: Happen t o  what? 

MR. SHREVE: The bond money, t h e  $ 5 5 0  

m i l l i o n ,  and where i t ' s  a l l  going.  We d o n ' t  

have t h a t  i n f o r m a t i o n  as t o  t h e  d e t a i l s  as t o  

where i t ' s  go ing  t o  go. 

I t h ink  M r .  Jenk ins made some e x c e l l e n t  

p o i n t s .  You ' re  go ing  t o  have t o  have some 

f i n a n c i a l  s e c u r i t y  i n  t h e r e  somewhere t o  be a b l e  

t o  cover t h e  p o s s i b l e  f u t u r e  dec i s ion .  I 

t o t a l l y  agree t h a t  t h e r e  -- I t h i n k  t h e r e ' s  a 

ve ry  r e a l  problem t h e r e  i n  undoing i t  i f  i t  goes 

through. 

CHAIRMAN JABER: Okay. And w i t h  respec t  -- 

M r .  McLean, I asked you t o  t a k e  a look a t  t h e  

two cases t h a t  have been c i t e d  t o  as precedent.  
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And maybe t h e  Poinc iana d e c i s i o n  d i d  come t o  

agenda, b u t  I am j u s t  n o t  remembering t h a t ,  and 

1 would l i k e  t o  t h i n k .  t h a t  I remember what 1 

v o t e  on. 

MS. HOLLEY: I t  was o r i g i n a l l y  scheduled 

t o  be decided by t h e  Commission, b u t  was 

de fe r red ,  and then e v e n t u a l l y  was decided 

a d m i n i s t r a t i v e l y .  

CHAIRMAN JABER: So t h a t  o r d e r  was n o t  an 

o rde r  -- i t  was no t  a d e c i s i o n  t h a t  we p u b l i c l y  

d e l i b e r a t e d  on. obv ious l y ,  we have g i ven  you 

a1 1 d e l  egated a u t h o r i t y  t o  i s u e  admi n i  s t r a t i  ve 

orders .  

MR. McLEAN: I may have i m p r o v i d e n t l y  s a i d  

t h a t  t h e  Commission s a t  i n  judgment on t h a t .  1 

don't t h i n k  t h a t ' s  r e a l l y  t h e  case. It was 

adminis -- i t  was i s sued  a d m i n i s t r a t i v e l y .  

CHAIRMAN JABER: I'll t e l l  you why t h a t ' s  

impor tan t  t o  me, M r .  Mclean. And I d o n ' t  want 

t o  c a s t  any doubt on t h a t  d e c i s i o n ,  b u t  t h i s  i s  

such a case o f  f i r s t  impress ion  f o r  me, 

commissioners, i f  I cou ld  j u s t  open up t h e  

d ia logue by u s i n g  t h i s  as a v e h i c l e .  Th is  i s  a 

case o f  f i r s t  impress ion n o t  because t h i s  

doesn ' t  match up w i t h  t h e  GES s i t u a t i o n  o r  i t  
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doesn ' t  match up w i t h  t h e  Po inc iana s i t u a t i o n ,  

a l though I t h i n k  i t  does n o t  because we d i d  n o t  

have an o p p o r t u n i t y  t o  ask some o f  t h e  ques t ions  

we' re  ask ing  now, b u t  1 t h i n k  t h i s  i s  a case o f  

T i  r s t  impress ion because t h i s  i s  t h e  l a r g e s t  

p r i v a t e  water  company i n  t h e  S t a t e  o f  F l o r i d a .  

And f r a n k l y ,  my compliments t o  F l o r i d a  

Water and t h e i  r q u a l i t y  o f  s e r v i c e .  YOU know, 

i t ' s  a l l  -- r e l a t i v e l y  speaking, we've not had a 

tremendous deal  o f  concern as i t  r e l a t e s  t o  t h i s  

u t i l i t y  and how you run  your  business and how 

you t r e a t  your consumers. S O ,  you know, my 

compliments the re .  But i t  makes you unique,  

because t h e  breadth  o f  s e r v i c e  you p rov ide  t o  

t h e  s t a t e  -- p r i v i l e g e ,  i t  i s  a b s o l u t e l y  a 

p r i v i l e g e ,  b u t  i t  makes you unique. 

And t h e  sa le  o f  your company i s  a case o f  

fi r s t  impress ion,  because t h e  n a t u r e  o f  the 

sa le ,  obv ious l y ,  i n  t h a t  t h e r e  a re  two c i t i e s  

t h a t  have formed a governmental a u t h o r i t y ,  

c i t i e s  -- again,  my compliments t o  how they  came 

i n t o  i t ,  b u t  c i t i e s  t h a t  a r e  n o t  c i t i e s  where 

your f a c i l i t i e s  a re  l oca ted .  so t h a t ' s  y e t  

another reason t h i s  i s  a unique t r a n s a c t i o n  t h a t  

i s  worthy o f  comment and d i scuss ion ,  and 
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f r a n k l y ,  j u s t  because t h e r e  a r e  so many p u b l i c  

i ssues  t h a t  have come t o  f r u i t i o n  t h a t  demand a 

debate. - -  

And as 1 s a i d  e a r l y  on i n  t h e  d i scuss ion ,  I 

t h i n k  some o f  those debates have g o t  t o  occur  a t  

t h e  L e g i s l a t u r e ,  b u t  1 would l i k e  t o  have a 

debate here.  And I use "debate" l o o s e l y .  1 

t h i n k  t h a t  a t  t h e  end o f  t h e  day, i f  you a r e  so 

c o n f i d e n t  t h a t  t h i  s i s a governmental a u t h o r i t y ,  

then you have n o t h i n g  t o  f e a r ,  because t h e  

evidence w i l l  show t h a t  i t ' s  a governmental 

a u t h o r i t y ,  Commissioners, and w e ' l l  l e a v e  it a t  

that. But I want t h a t  rev iew t o  occur.  

And, M r .  Hoffman, I want t o  address 

something you s a i d  e a r l y  on. YOU s a i d  t h i s  

docket has been open f o r  a w h i l e  and t h a t  s t a f f  

j u s t  f i l e d  a recommendation t o  requ i  r e  an 

a p p l i c a t i o n  t o  be f i l e d .  T want t o  h i t  t h a t  

head on, d i  r e c t l y ,  and l e t  you know t h a t ' s  

because your comments were f i l e d  on t h e  23rd o f  

JanUat-y, I b e l i e v e ,  so i t  made s t a f f ' s  

recommendati on ti m i  ngwi se appropr i  a te .  

MS. HOLLEY: The 21st i s  when we rece ived 

t h e  comments. 

CHAIRMAN JABER: okay. So I d o n ' t  know 

_ _ _ _ _ ~  ~~ 
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what you meant by t h a t  s ta tement ,  b u t  l e t  me 

j u s t  address i t  head on. I t ' s  my understanding 

t h a t  s t a f f  -- and s t a f f  can c o r r e c t  me i f  I ' m  

wrong. 

McLean has asked a l o t  o f  ques t ions  w i t h  respec t  

S t a f f  th rough Tim D e v l i n  and Haro ld  

t o  t h e  proposed t r a n s a c t i o n .  SO i n  an e f f o r t  t o  

ga ther  a l l  t h e  i n f o r m a t i o n  and b r i n g  t h e  

approp r ia te  course o f  a c t i o n  t o  t h i s  Commission, 

1 t r u s t  t h a t  s t a f f  d i d  t h a t  i n  t h e  most p rudent  

fash ion .  But ,  o f  course, I c a n ' t  imagine you 

meant any th ing  by your statement.  

MR. HOFFMAN : Madam chai rman . 
CHAIRMAN JABER: M r .  Hoffman. 

MR. HOFFMAN: Since we a r e  c e r t a i n l y  the 

ones who a r e  s u b j e c t  t o  what I would cal l  t h e  

burden o f  s t a f f  recommendation, may 1 have j u s t  

a b r i e f  r e b u t t a l  t o  a few o f  t h e  remarks t h a t  

have been made by t h e  l o c a l  governments? 

CHAIRMAN JABER: Yes ,  I do t h i n k  t h a t ' s  

app rop r ia te ,  M r .  Hoffman. 

I d i d  want t o  p u t  my i n i t i a l  

f o r  your feedback and 

, so I want us t o  come back 

Commissioners 

thoughts o u t  t h e r e  

r e a c t i o n  t o  as we1 

t o  t h a t .  

Commi ssi oner Brad1 ey . 
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COMMISSIONER BRADLEY: Righ t .  But  b e f o r e  

he does h i s  r e b u t t a l ,  I would l i k e  t o  p u t  

something -- . -  

CHAIRMAN JABER: Commissioner Bradley.  

COMMISSIONER BRADLEY: -- on t h e  p l a t e .  

You know, I: t h i n k  i t ' s  p r e t t y  apparent,  and 

i t  should be t o  F l o r i d a  Water, t h a t  i f  t h i s  deal  

goes through,  t h a t  y o u ' r e  go ing  t o  have some 

customers who a r e  go ing  t o  n o t  f e e l  v e r y  good 

about t h e  company t h a t  may come about as a 

r e s u l t  o f  t h e  s a l e .  

And I l i s t e n e d  t o  M r .  shreve, and 1: g o t  t o  

t h i n k i n g  about some o f  t h e  o t h e r  complex i ssues  

t h a t  t h i s  body has had t o  cons ider  and some o f  

-- w e l l ,  t h e  process t h a t  maybe we've used i n  

order  t o  t r y  and n e g o t i a t e  t o  p u t  t o g e t h e r  a 

compromise t h a t  maybe bo th  p a r t i e s  a t  l e a s t  can 

accept.  And 1 was wondering i f  you a l l  would be 

adverse t o  t h i s ,  and I was wondering what 

M r .  Shreve migh t  t h i n k  about i t  and what t h e  

members o f  t h e  Commission m igh t  t h i n k .  

would i t  be h e l p f u l  i f  you a l l  would g e t  

t oge the r ,  i f  you a l l  cou ld  g e t  t o g e t h e r  w i t h  

p u b l i c  counsel and come up w i t h  some suggested 

p o i n t s  o f  compromise t h a t  maybe -- t h a t  may 

~ ~~ 
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serve as a s o l u t i o n  t o  some o f  t h e  complex 

issues  t h a t  we've addressed today? 

Because i t ' s  apparent . -  to me you ' re  go ing  to 

have -- i f  t h e  s a l e  goes through, t h a t  y o u ' r e  

go ing t o  have some unhappy -- l i t e r a l l y ,  some 

unhappy customers o u t  t h e r e .  And you have a l o t  

o f  l i t i g a t i o n  going on r i g h t  now. And i t  would 

j u s t  make good sense t o  me f o r  you a l l  to s i t  

down and t a l k  t o  see i f  t h e r e ' s  something t h a t  

can be worked o u t  t h a t  m igh t  be i n  t h e  b e s t  

i n t e r e s t s  o f  bo th  p a r t i e s ,  t h e  p u b l i c  as we71 as 

t h e  two e n t i t i e s  t h a t  a r e  proposing t h e  sa le .  

I ' m  j u s t  th rowing  i t  o u t  the re .  

CHAIRMAN IABER: I t h i n k  i t ' s  an e x c e l l e n t  

ques t ion .  MI-. tioffman. 

MR. HOFFMAN: chairman, o f  course, w e ' l l  be 

happy t o  s i t  down w i t h  M r .  shreve, as we have on 

many p r i o r  occasions on i ssues  t h a t  concern t h i s  

u t i  1 i t y  . 
1'11 be honest. I ' m  under no a u t h o r i t y  t o  

make any concessions i n  t h e  p o s i t i o n s  t h a t  I ' v e  

o u t l i n e d  t o  you today. And I ' m  c o n f i d e n t  t h a t  I 

would need t o  -- M r .  Menton and I would need t o  

meet w i t h  our  c l i e n t  and d iscuss  some o f  t h e  

poss i  b i  1 i ti es. 
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But I a l s o  want t o  be  v e r y  f r a n k  w i t h  t h e  

Commission, because I have a l o t  o f  respec t  f o r  

t h e  Commissioners a n d - t h e  s t a f f ,  and 1 know 

you 've s a t  here today f o r  a number o f  hours and 

l i s t e n e d  t o  t h i s .  And 1 d o n ' t  want t o  be any 

l e s s  than f r a n k ,  Commissioner Bradley,  t h a t ,  you 

know, i t  i s  our  i n t e n t i o n  a t  t h i s  p o i n t  t o  

proceed t o  c l  o s i  ng. 

You know, t h e  market c o n d i t i o n s  f o r  t h i s  

t r a n s a c t i o n  a re  p r e f e r a b l e ,  and a 1% change i n  

t h e  i n t e r e s t  r a t e  can have perhaps a $30 m i l l i o n  

impact on t h i s  t r a n s a c t i o n ,  and we wish t o  

proceed t o  c l o s i n g .  We have faced obs tac les ,  

Commi s s i  oners and chai rman, t o  t h i  s closi ng a t  

t h e  l o c a l  l e v e l ,  whether you'  r e  t a l k i n g  about 

show causes, whether you're t a l k i n g  about new 

o r d i  nances d i  rec ted  t o  t h i  s t r a n s a c t i o n ,  whether 

you' r e  t a l  k i n g  about l o c a l  governments t h a t  we 

b e l  i eve have abused t h e i  r r e g u l a t o r y  power 

because they  wish t o  purchase t h e  f a c i l i t i e s  i n  

t h e i  r l o c a l  government th rough a competing 

b i d d e r ,  t h e  F l o r i d a  Governmental u t i l i t y  

A u t h o r i t y .  

I mean, you asked M r .  Jenkins w h a t  t h e  end 

game was f o r  Marco I s l a n d ,  and h i s  statement was 

~~ ~ 
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t h a t  t h e  c i t y  i s  hoping f o r  a l e g i t i m a t e  rev iew 

o f  t h e  t r a n s a c t i o n .  And I would v e r y  

r e s p e c t f u l l y  disagree., i n  t h a t  t h e  reco rd  o f  t h e  

p u b l i c  hear ings and t h e  a c t i o n s  taken by t h e  

c i t y  o f  Marco I s l a n d  c o n f i  r m  t h a t  t h e y  w ish  t o  

purchase these f a c i  1 i ti es and t h a t  t hey  suppor t  

t h e  FGUA proposal .  Nassau County, M r .  Gosset t  

i s  a member o f  t h e  FGUA'S board. 

SO I want t o  g i v e  you t h a t  c o n t e x t  and why 

we b e l i e v e  t h a t  i t  i s  necessary f o r  us t o  move 

forward.  We t h i n k  t h a t  t h e  bottom l i n e  here  i s  

t h a t  our opponents are ask ing  you t o  do what t h e  

C i r c u i t  Cour t  w i l l  no t .  

M r .  ~ e n k i  ns mentioned a1 1 t h e  1 i ti g a t i  on. 

COMMISSIONER BRADLEY: Righ t .  But excuse 

me, M r .  Hoffman. To my p o i n t ,  though. 

MR. HOFFMAN: Okay. 

COMMISSIONER BRADLEY: And my p o i n t  i s  

t h i s .  And i t ' s  n o t  t o  i m p l y  t h a t  t h e  s a l e  

should not o r  cannot go fo rward .  M y  question 

was t h i s .  IS t h e r e  a w i l l i n g n e s s  t o  s i t  down 

and t o  t a l k  w i t h  your c o n s t i t u e n t s ,  your  c u r r e n t  

cons t i t uency  and t h e  p rospec t i ve  cons t i t uency  o f  

t h e  new e n t i t y  i f  t h e  s a l e  goes through? Are 

you a l l  w i l l i n g  t o  be good se rve rs  o f  t h e  p u b l i c  
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and t o  s i t  and t a l k  and t o  t r y  and work o u t  

something t h a t  migh t  be more acceptab le  t o  your 

f u t u r e  customers i f  i n  . -  f a c t  t h i s  sale  does go 

forward? And what I'm r e a l l y  say ing  is t h a t  

t h a t  -- l e t ' s  assume t h a t  t h e  s a l e  does go 

forward.  Then a re  you -- b u t  p r i o r  t o  t h e  s a l e  

go ing forward,  a re  you w i l l i n g  t o  s i t  down and 

n e g o t i a t e  so t h a t  t h e y  have more comfor t  w i t h  

t h e  dea l?  

CHAIRMAN JABER: T h a t ' s  p robab ly  more 

a p p r o p r i a t e l y  addressed t o  t h e  A u t h o r i t y .  

M r .  cul pepper? 

MR. CULPEPPER: Commissioner Bradley,  we'll 

always speak w i t h  and work w i t h  t h e  P u b l i c  

Counsel, and have i n  t h e  p a s t  and c e r t a i n l y  w i l l  

i n  t h e  f u t u r e .  

I t h i n k  M r .  Hoffman's statements are 

c o r r e c t  i n  terms o f  t h e  impor tance o f  moving 

fo rward  and t h e  e f f e c t  on t h e  market and a l l  o f  

t h e  nuances o f  t h a t .  We f e e l  compelled f o r  t h e  

b e n e f i t  of even p r i c e s ,  customers, and so f o r t h ,  

t o  move fo rward  as f a s t  as we can. 

1 w i l l  say t h i s ,  Commissioner. In regards 

t o  unhappy customers, I have no t  been p r i v y  t o  

any o f  those types  o f  i ssues  so f a r  i n  any of 
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t h e  l i t i g a t i o n  o r  i ssues  be fo re ,  o r  hear ings ,  as 

a mat te r  o f  f a c t ,  b e f o r e  t h e  A u t h o r i t y .  

We know t h a t  t h e r e  - -  i s  c e r t a i n l y  dismay and 

d isgrun t lement ,  i f  t h a t ' s  a word, f rom l o c a l  

govern ing a u t h o r i t i e s  who may want t o  conduct,  

purchase, or  acqu i re  t h e i r  own systems. But  we 

do n o t  -- as has been s a i d ,  we t h i n k  Water 

Serv ices has done a v e r y  good j o b  w i t h  regard t o  

customer re1 a t i  onshi p s  . 
We w i l l  i n h e r i t  those r e l a t i o n s h i p s  and want t o  

we woul d adopt those 

c a r r y  them on. SO we d o n ' t  f e e l  t h a t  t h e r e  i s  

go ing t o  be a consumer i s s u e  w i t h  regards t o  

what t h i s  t r a n s a c t i o n  i s .  We do t h i n k  i t ' s  

c e r t a i n l y  impor tan t  t o  move forward f rom a 

market s tandpo in t .  

CHAIRMAN JABER: M r .  Culpepper, 1 need t o  

g i v e  you some thoughts on t h a t  -- 

MR. CULPEPPER: Sure. 

CHAIRMAN I A B E R :  -- just i n  t h e  i n t e r e s t  o f  

f a i r n e s s .  Yes,  a b s o l u t e l y ,  t h e r e  w i l l  be  some 

c i t i e s  and count ies  t h a t ,  f o r  growth reasons, 

economic development reasons, perhaps would be 

i n t e r e s t e d  i n  buy ing any p r i v a t e l y  owned water  

company. But  t h e r e ' s  also an expec ta t i on  on 

t h e i r  c o n s t i t u e n t s '  p a r t  t h a t  t o  t he  degree 
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t h e r e  i s  another  governmental a u t h o r i t y  t h a t ' s  

formed, i t  seems t o  me t h a t  t h e  c o n s t i t u e n t s  

would come t o  t h e  a f f e c t e d  - -  county and say, "why 

d i d n ' t  you p a r t i c i p a t e ,  and what cou ld  we have 

done?" 

And I ' m  specu la t i ng ,  b u t  1 know i f  1 cou ld  

i n s e r t  myse l f  i n  t h a t  perspec t ive ,  i t  seems t o  

me t h a t  t h e r e ' s  a l s o  a necess i t y  on b e h a l f  o f  

t h e i  r c o n s t i t u e n t s  t o  preserve pub1 i c i n t e r e s t  

i n  t h a t  regard,  because what would -- I h a v e n ' t  

seen anyone f rom Orange County, b u t  what would, 

you know, t h e  Orange county c o n s t i t u e n t  say t o  

t h e  Orange County Commissioner n e x t  year  when 

they  have a compla in t  about water  t h a t ' s  

p rov ided f rom t h e  Orange County f a c i  1 i t y ?  "You 

need t o  c a l l  t h e  c i t y  o f  G u l f  Breeze on that:"? 

And I'm n o t  -- and I r e a l l y  want t o  send 

you back w i t h  a message t o  G u l f  Breeze and 

M i l t o n .  T h i s  i s  n o t  about those two c i t i e s .  

It's about t h e  ongoing r e g u l a t i o n  and t h e  rev iew 

o f  t h e  l a r g e s t  p r i v a t e  u t i l i t y  i n  t he  S t a t e  o f  

F l o r i d a ,  and who's go ing  t o  be t h e  v o i c e  f o r  t h e  

consumer. 

Commissioner Bradley,  d i d  you have a 

quest ion? 
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COMMISSIONER BRADLEY: Yes. And I -- YOU 

know, I t h i n k  t h a t  -- I d o n ' t  know i f  you were 

here a t  t h e  v e r y  beginning.  I'm assuming t h a t  

you were. YOU would n o t  have seen t h e  Senators 

and t h e  Representat ives here i f  t h e y  had n o t  

been r e c e i v i n g  a tremendous amount o f  feedback 

f rom t h e  users o f  your  c u r r e n t  s e r v i c e .  

And f t h i n k  you ' re  p l a y i n g  w i t h  a h o r n e t ' s  

nes t  t o  n o t  s i t  and t a l k  and n e g o t i a t e ,  because, 

you know, when I l o o k  a t  t h e  number of coun t ies  

and c i t i e s  i n v o l v e d  i n  t h i s ,  you ' re  go ing  t o  

have a l o t  o f  l e g i s l a t i v e  o p p o s i t i o n  t o  you. 

And when you count -- I mean, i f  you s imp ly  do 

t h e  math, I t h i n k  you ' re  go ing  t o  p u t  y o u r s e l f  

i n a s i t u a t i o n  tha t  you ' r e  g o i  ng t o  be de fend i  ng 

f o r  q u i t e  a w h i l e .  YOU know, some o f  those 

people have l o n g  memories over  across -- on t h e  

o t h e r  s i d e  o f  town. 

MR. CULPEPPER: Wel l ,  l e t  me -- yes, I 

understand t h a t .  L e t  me make o n l y  t h i s  

response. 

COMMISSIONER BRADLEY: They ' re  n i c e  people,  

b u t  t hey  have e x c e l l e n t  memories. They remember 

i n  d e t a i l .  

MR. CULPEPPER: A l l  r i g h t .  J u s t  i n  
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response t o  both,  i n  terms o f  what used t o  be 

done o r  where these i ssues  must be a i r e d ,  1 

t h i n k  t h a t ' s  what t h e - c o u r t  system i s  f o r ,  and 

t h a t ' s  e x a c t l y  what 's  go ing  on w i t h i n  t h e  c o u r t  

system. so many o f  t h e  i ssues  t h a t  a r e  r a i s e d  

t o  you today a r e  l e g a l  i ssues  t o  be  determined 

by our  j u d i c i a l  system, and I submit  t o  you, 

w i t h  a l l  respec t ,  perhaps n o t  w i t h i n  t h e  

Commi s s i o n '  s j u r i  s d i  c t i  on o r  aegi  s . 
And so c l e a r l y ,  we must deal  w i t h  t h e  

L e g i s l a t u r e  and we must deal  w i t h  t h e  c o u r t  

system, and t h a t  w i l l  be done and i s  be ing  

done. And I t h i n k  a l l  o f  t h e  i ssues  t h a t  a r e  

b e f o r e  you t h a t  were mentioned today  a r e  be ing  

sub jec ted  t o  rev iew by t h e  c o u r t  system now. 

CHAIRMAN JABER: And again,  f o r  my 

Commi ss ione rs '  b e n e f i t ,  I want t h e  Commissioners 

t o  know t h a t  where I d isagree w i t h  you i s  w i t h  

respec t  t o  whether we can d i s c u s s  t h e  t r a n s f e r  

and the r e s u l t  o f  t h a t  t r a n s f e r .  

Commissioners, I want t o  be c l e a r .  1 d o n ' t  

n e c e s s a r i l y  d isagree w i t h  respec t  t o  t h e  

language be ing  d i s c r e t i o n a r y  as i t  r e l a t e s  t o  

t h e  cont ingency. MY o n l y  concern i s  t h a t  t h i s  

Commission reserve i t s  a u t h o r i t y  t o  rev iew t h e  
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t r a n s f e r .  And t h a t ' s  not  t o  pre judge what t h e  

conc lus ion  migh t  be. 

I n  rev iewing  t h e - t r a n s f e r ,  we may f i n d  t h a t  

you I r e  absol u t e l  y r i  g h t  , i t ' s a governmental 

a u t h o r i t y ,  and t h e r e f o r e ,  i t  should be approved 

o f  r i g h t .  Bu t  I need t o  look a t  

and understand t h a t  i t ' s  a 

as a mat te r  

t h a t  e n t i t y  

governmenta 

c o n s t i  t u e n t  

a u t h o r i t y  so t h a t  when t h e  

c a l l s  a county o r  when t h e  consumer 

c a l l s  t h e  S t a t e  o f  F l o r i d a  and t a l k s  to our  

Pub1 i c Serv i  ce Commi s s i  on 800 s t a f f ,  t h e y  c o u l d  

say, "You can c a l l  t h i s  person. T h i s  i s  where 

your  v o i c e  i s . "  

Commi s s i  oner Davi dson had a ques t ion ,  and 

Commissioner Baez. And I know, M r .  Twomey, 

you 've wanted t o  address u s ,  b u t  I want t o  

e n t e r t a i  n t h e  Commi ss ione rs  ques t ions .  

COMMISSIONER DAVIDSON: Thank you, 

Chairman. I j u s t  wanted t o  no te  f o r  t h e  reco rd  

t h a t  a January 11th S t .  Pete Times a r t i c l e  

po in ted  o u t  t h a t  a t  a January 1 0 t h  meet ing o f  

t h e  A u t h o r i t y ,  impact  f e e s  were r a i s e d  25% i n  

a1 1 1 oca1 i ti es  I Guaranteed revenue f e e s  were 

ad jus ted ,  some up, some down, d i f f e r e n t l y  f o r  

each service area. I j u s t  wanted t o  no te  t h a t  
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t o  follow up t o  P u b l i c  counsel ' s  comment on 

cos t .  

A second p o i n t .  - .The t i m i n g  o f  s t a f f ' s  

docket doesn ' t  p resent  a tremendous concern f o r  

me. I n  September o f  2001, F l o r i d a  Water 

Serv ices Corpo ra t i on ' s  pa ren t  company announced 

t h a t  t h e  u t i l i t y  was up f o r  sale and  i t  was i n  

n e g o t i a t i o n s  w i t h  FGUA. I t h ink  i n  t h a t  year  

and f o u r  months, t h e r e  has been ample t i m e  t o  

prepare t h e  bas ics  o f  what would go i n t o  an 

a p p l i c a t i o n  i n  t h e  event  one was necessary. 

Dur ing  a l l  t h e  tes t imony today,  I a c t u a l l y  

read every l i n e  o f  what 's  requ i  red  i n  t h e  

a p p l i c a t i o n .  And f r a n k l y ,  i t ' s  n o t  a d i f f i c u l t  

document. I mean, i t  w i l l  t a k e  some man-hours 

t o  go i n t o  i t , bu t  i t ' s  n o t  a d i f f i c u l t  p r o j e c t .  

Some o f  i n f o r m a t i o n  requested can be p u t  i n  i n  

t h e  form of statements.  And i f  I were s i t t i n g  

on your s i d e ,  I would e r r  on t h e  s i d e  o f  c a u t i o n  

and p u t  t h a t  t oge the r .  I t h i n k  i t ' s  ve ry  doable 

i n  a three-day pe r iod .  And work w i t h  staff, and 

i f  t h e  i n f o r m a t i o n  -- i f  t h a t ' s  t h e  r u l i n g  o f  

t h i  s Commi s s i  on, i f t h e  i nfo rmat i  on i s d i  f f i  c u l t  

t o  p u t  t oge the r ,  t hen  b r i n g  t h a t  t o  s t a f f ' s  

a t t e n t i  on. 
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S o r t  o f  f o l l o w i n g  up t o  t h e  c h a i r ' s  

comments, t h i s  i s  a case o f  f i r s t  impress ion f o r  

me, because i t ' s  my f i r s t  - -  case here on t h i s  

i ssue. 

I am -- as I s i t  here,  I'm n o t  convinced a t  

a l l  t h a t  t h i s  l e g a l  e n t i t y  f a l l s  w i t h i n  t h e  

d e f i n i t i o n  o f  a governmental a u t h o r i t y .  I might  

even go a l i t t l e  f u r t h e r  than t h e  c h a i r  and say 

I d o n ' t  know what type o f  f a c t u a l  evidence would 

convince me otherwise.  I, i n  a sense, t h i n k  

t h a t ' s  a l e g a l  de termina t ion .  I t h i n k  t h e  

s t a t u t e s  are  p r e t t y  c l  ear i n t h e i  r p r o v i  s i  ons, 

and r i g h t  now I ' m  j u s t  n o t  persuaded t h a t  t h i s  

e n t i t y  fa1 1 s w i  t h i  n t h a t  d e f i  n i  t i  on. 

Thank you, chai  rman. 

CHAIRMAN JABER: Thank you II Commissioner. 

Commissioner Baez, you had a ques t ion  o r  a 

comment? . 

COMMISSIONER BAEZ: l u s t  a Couple O f  

comments. F i  r s t  o f  a l l ,  you know, I want t o  g e t  

c l e a r  i n  my head, o r  a t  l e a s t  l a y  o u t  t h e r e  t h a t  

t h i s  i s  -- you know, we' re  n o t  t a l k i n g  about 

t h r e e  days t o  f i l e  an a p p l i c a t i o n .  I want us 

a l l  t o  understand t h a t .  f t h i n k  t h a t  t h e r e  has 

t o  be more t o  make i t  meaningful ,  so t h e r e  i s  a 
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h e r e a f t e r  t o  t h i s  process t h a t  we ' re  

e n t e r t a i  n i  ng 

For me, t h e  key --- and I also want t o  say 

t h a t  I would j u s t  -- I would l o v e  -- 

CHAIRMAN JABER: Get ready f o r  t h a t  

ques t ion ,  because t h a t ' s  t h e  ques t i on ,  what is 

t h e  h e r e a f t e r .  

COMMISSIONER BAEZ: I would l o v e  a c rack  a t  

d i scuss ing  t h e  p o l i c y  behind i t , i n c l u d i n g  t h e  

issues  o f  governmental a u t h o r i t y  and a1 1 t h a t .  

I ' m  n o t  e n t j  r e l y  convinced t h a t  that's our  

p rov ince .  And f o r  purposes o f  t h i s  d i scuss ion ,  

i t  r e a l l y  doesn ' t  m a t t e r  much t o  me, a l though 

i t ' s  perhaps t h e  s e x i e s t  p a r t  o f  t h e  i ssue .  You 

know, we g e t  s tuck  -- w e l l ,  anyway. 

The problems w i t h  a l l  o f  t h i s  f o r  me a r e  

t h i s .  And i t  was i n  answer t o  a ques t i on  t h a t  I 

posed t o  t h e  General Counsel a w h i l e  back. And 

t h e  i mpl i c a t i  on was t h a t  we ' r e  somehow assumi ng 

-- f o r  purposes even o f  t h e  recommendation, 

we're assuming t h a t  we ' re  d e a l i n g  w i t h  a 

governmental a u t h o r i t y  under 163.  we ' re  t a k i n g  

t h a t  as a g iven,  even f o r  purposes o f  our  -- 

your anal  y s i  s . 
MR. McLEAN: T h a t ' s  n o t  q u i t e  r i g h t ,  
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Commissioner, no. 

COMMISSIONER BAEZ: IS t h a t  n o t  r i g h t ?  

MR. McLEAN: No, ~- s i r .  We're assuming t h a t  

t hey  a r e  formed c o r r e c t l y  and c o n s t i t u t i o n a l l y ,  

whatever they  are.  

COMMISSIONER BAEZ: What's t h e  d i f f e r e n c e  

o f  say ing  -- 
MR. MCLEAN: Between those two? H o p e f u l l y  

none. But  we look to our  s t a t u t e ,  367, t o  see 

whether t h e y '  r e  a governmental a u t h o r i t y ,  and 

t h a t ' s  t h e  end o f  our  i n q u i r y .  There a r e  cases 

pending i n  t h e  c o u r t s ,  as I understand, t h a t  

suggest t h a t  t h e  e n t i t y  was n o t  a p p r o p r i a t e l y  

formed under 163. Our recommendation t o  you 

somewhat presupposes t h a t  t h e y  were l e g a l l y  

formed under Chapter 163. 

COMMISSIONER BAEZ: okay. And l e t ' s  -- 

s t o p  r i g h t  t h e r e .  

MR. MCLEAN: Yes ,  s i r .  

COMMISSIONER BAEZ:- If YOU presupposed 

wrong, i f  t h e  answer t o  those ques t ions  a r e  t h e  

oppos i te  o f  what you a r e  presupposing, i t  seems 

t o  me t h a t  t h a t  leaves  us i n  a s i t u a t i o n  where 

we have made an assumption and used t h a t  as a 

jumping-o f f  p o i n t  t h a t  we can't t u r n  back from. 
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MR. McLEAN: No, s i r ,  b u t  I guess I would 

say i f  t h a t  t u r n s  o u t  t o  be t h e  case, t h e y  have 

worse problems than t-he PSC. I mean, t h e y  w i l l  

have -- 
COMMISSIONER BAEZ: I would agree w i t h  you, 

b u t  -- 

MR. McLEAN: Righ t .  

COMMISSIONER BAEZ: B u t  somehow we've used 

some assumption t h a t  cou ld  be r i g h t  o r  c o u l d  be 

wrong a t  t h e  end o f  t h e  day i n  o rde r  t o  -- i n  

order  t o  l e t  -- I mean, i n  essence, i n  o r d e r  t o  

say, "YOU know what? We d o n ' t  have j u r i s d i c t i o n  

over i t .  T h i s  doesn ' t  concern u s , "  i n  essence. 

MR. McLEAN: L e t  me respond t h i s  way. I 

t h i n k  t h a t  s t a f f  cou ld  w a i t  u n t i l  t h e  r e s o l u t i o n  

o f  those v a r i o u s  l a w s u i t s ,  b u t  i f  we do, t h i s  

deal w i l l  go down -- 

COMMISSIONER BAEZ: I t h i n k  we ' re  g e t t i n g  

-- and I may be n o t  say ing i t  r i g h t .  T h a t ' s  

p r e c i s e l y  t h e  p o i n t .  There 's  a ques t i on  out 

t h e r e  t h a t ,  a t  l e a s t  i n  my mind, becomes t h e  

b a s i s  o f  whether my r e s p o n s i b i l i t y  i s  t o  g r a n t  

something as a m a t t e r  o f  r i g h t ,  o r  my 

r e s p o n s i b i l i t y  i s  t o  look i n t o  t h e  p u b l i c  

i n t e r e s t ,  t o  e n t e r t a i  n an appl i c a t i o n  i n t h e  
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p u b l i c  i n t e r e s t .  

And i f  1 have t o  assume t h a t  t h e y ' r e  

p r o p e r l y  formed under-. 163, t h a t  ti 1 t s  t h e  s c a l e  

toward say ing,  "Okay. I have t o  approve t h i s  as 

a mat te r  o f  r i g h t . "  I n  my mind, you know, i f  

I ' v e  a l ready  made -- i f  I ' v e  a l ready  conceded 

t h a t  r e s u l t ,  t hen  t h e r e ' s  n o t  a whole l o t  -- you 

know, t h i s  whole a p p l i c a t i o n  -- r mean, go ing  

back t o  t h e  h e r e a f t e r  , then  e n t e r t a i  n i  ng an 

a p p l i c a t i o n  doesn ' t  r e a l l y  ma t te r .  I mean, i t  

does, you know, so we can a l l  check our  boxes 

and eve ry th ing  e l se .  B u t  i f  we ' re  go ing  t o  have 

t o  g r a n t  i t  as a ma t te r  o f  r i g h t ,  you know, I 

t h i n k  we've a1 ready done t h a t .  

CHAIRMAN JABER: Commissioner BaeZ, I Want 

t o  understand your p o i n t  in t h e  d i scuss ion  

y o u ' r e  hav ing w i t h  Haro ld.  where a r e  you a l l  

g e t t i n g  t h a t  t h e r e ' s  an assumption t h a t  t h e  163 

c rea tu re  i s  s e t  up c o r r e c t l y ?  D i d  I miss t h a t  

i n t h e  recommendation? 

MR. McLEAN: I t  may be s t a t e d  more 

a c c u r a t e l y  t o  say we a r e  n o t  concerned w i t h  

t h a t .  We a r e  t a k i n g  i t  as a g i ven  t h a t  t h e y ' r e  

organized c o r r e c t l y  under 163. We d o n ' t  care 

whether they  a r e  o r  n o t .  Bu t  i f  they  are,  t hen  

~ ~~ ~ 
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we b e l i e v e  t h a t  t h e y  would have t o  come here and 

determi ne -- and i t ' s  your  determi  n a t i o n  whether 

they '  r e  a governmental . -  a u t h o r i t y  under our  

s t a t u t e .  We c a n ' t  s i t  i n  judgment over  whether 

they  a r e  c o r r e c t l y  formed under 163. 

CHAIRMAN JABER: R i g h t .  

COMMISSIONER BAEZ: Wel l ,  t hen  1 have t h i s  

ques t ion .  what a r e  t h e  c r i t e r i a  f o r  someone t o  

q u a l i f y  as a governmental a u t h o r i t y  under our  

s t a t u t e ?  IS t h a t  i n  t h e  s t a t u t e ?  

MR. MCLEAN: Yes,  s i r .  I t ' s  i n  367 -- 

COMMISSIONER BAEZ: under .021? 

MR. McLEAN: Yes, s i r .  

COMMISSIONER BAEZ: IS i t  .021 t h a t  we' re  

l o o k i n g  a t ?  

MR. McLEAN: I n  my o p i n i o n ,  yes. w i t h  

respect  t o  whether t h e y '  r e  e n t i t l e d  t o  a 

t r a n s f e r  as a mat te r  o f  r i g h t ,  t h a t  i s s u e  i s  

determined by 367.021(7). And under (7), t hey  

a r e  now a l l e g i n g  t h a t  t h e y  a r e  on t h e  one hand a 

governmental author-i t y ,  o r  t h e y  a r e  a n o n p r o f i t ,  

o r  perhaps bo th .  

COMMISSIONER BAEZ: And h e r e ' s  -- t h a t  j u s t  

leads i n t o  something e l s e .  I mean, t h e r e  a r e  

t o o  many aspects o f  t h i s  -- i n  my mind, t h e r e ' s  
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t o o  many aspects o f  t h i s  f o r  which t h e r e  a r e  no 

s o l i d  answers. x mean, we haven ' t  seen t h e  

n o n p r o f i t  documents, - -  a l t hough  I'm sure  t h e y ' v e  

been prov ided t o  you a t  t h i s  p o i n t ,  we've been 

a t  t h i s  so l o n g  today. 

The cont ingency, I had problems, because 

you t o l d  -- a t  l e a s t  you represented t o  me t h a t  

we had n o t  made a n a l y s i s  o f  i t  i n  terms o f  

whether i t  was s u f f i c i e n t  f o r  t h e  purpose i t ' s  

in tended,  whether i t ' s  adequate. 1 thought  1 

heard M r .  Hoffman say t h a t  he was i n  agreement 

t h a t  t h e r e  i s  some rev iew o f  cont ingency 

language. YOU know, what t h e  s tandard i s ,  I 

d o n ' t  know, b u t  t h a t  t h e r e  i s  a t  l e a s t  some 

l e v e l  o f  rev iew by t h e  Commission as t o  adequacy 

o f  t h e  c o n t i  ngency 1 anguage I 

MR. McLEAN: Y e s ,  s i r ,  I heard t h a t .  

COMMISSIONER BAEZ: And t h a t  h a s n ' t  taken 

p lace  e i t h e r .  

MR. MCLEAN: It has n o t .  

COMMISSIONER BAEZ: Anyway, l o n g  S t o r y  

s h o r t ,  a l l  o f  these unanswered ques t ions  l e a v e  

me a t  l e a s t  w i t h  some -- you know, i t ' s  an 

e i t h e r / o r .  NOW, I d o n ' t  f e e l  comfor tab le  g o i n g  

fo rward  w i t h  a l l  o f  these open ques t ions ,  so 

_ _ _ _ ~  
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what s o l u t i o n  do I have, a t  l e a s t  i n  my mind? 

And again,  i s  t h e  s t a f f  recommendation -- b u t  1 

guess my ques t ion  t o  you i s ,  i s  t h e r e  any 

h e r e a f t e r  contemplated i n  t h e  staff 

recommendati on? I don ' t remember. 

MR. McLEAN : Imp1 i c i  t l y s o ,  Commi s s i  oner . 
I t h i n k  we' re  suggest ing t o  you t h a t  you r e q u i r e  

an a p p l i c a t i o n  o r  a s u f f i c i e n t  cont ingency.  And 

you've heard a l o t  o f  debate about what t h a t  

would be. We want an a p p l i c a t i o n  o r  a 

c o n t i  ngency , and t h a t  necessar i  1 y i mpl i es t h a t  

a t  some p o i n t  y o u ' r e  go ing  t o  weigh t h a t  

a p p l i c a t i o n  t o  determine whether t h i s  i s  a 

governmental a u t h o r i t y  or  a n o n p r o f i t .  

And I have t o  say t h a t  i m p l i c i t l y  I t h i n k  

i n  staff's recommendation i s  t h e  n o t i o n  t h a t  

s t a f f  should p robab ly  p r o t e c t  your o p p o r t u n i t y  

t o  do t h a t  by some a c t i o n  i n  c i  rcui t Cour t  

perhaps, a l though we have n o t  recommended t h a t ,  

because we d i d  no t  know what d i  r e c t i o n  you would 

t a k e  w i t h  t h e  under1 y i  ng i ssue. 

COMMISSIONER BAEZ: w e l l ,  would i t  -- and I 

guess, speaking o f  imp1 i c i  t, subsequent 

measures, i s  i t  t i m e  t o  make them e x p l i c i t ?  

MR. McLEAN: Perhaps s o ,  s i r .  If you 
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determine t h a t  you want an a p p l i c a t i o n ,  why 

woul d you want t h e  appl  i c a t i o n  w i t h o u t  t h e  

o p p o r t u n i t y  t o  weigh i t  and t o  determine t h e  

severa l  f a c t u a l  and l e g a l  i ssues  you've heard 

debated today? 

CHAIRMAN IABER: Is i t  w i t h i n  our  

d i s c r e t i o n  t o  j u s t  schedule t h i s  f o r  a hear ing? 

MR. MCLEAN: Y e s ,  ma'am. I n  my op in ion ,  

yes. 

CHAIRMAN JABER: And I d o n ' t  know, 

Commissioner Baez, i f  t h a t ' s  where some o f  your 

ques t ions  were going,  b u t  i t  goes back t o  the  

ques t i on  I asked M r .  Twomey. How do you -- your  

recommendation, i f  we memor ia l ize i t  i n  an 

o rde r ,  i s  c u r r e n t l y  n o t i c e d  t o  be i ssued  as a 

f i n a l  , o r  some s o r t  o f  procedura l  o r d e r ,  b u t  no t  

PAA. I t  i s  a non-PAA. 

MS HOLLEY: Cor rec t .  

CHAIRMAN JABER: So e i t h e r  we make t h i s  PAA 

and count on someone t o  p r o t e s t ,  which doesn ' t  

seem v e r y  e f f i c i e n t ,  or  I suppose we cou ld  on 

our own mot ion schedule a hear ing .  

MR. McLEAN: Y e s ,  ma'am. 

COMMISSIONER BAEZ: And I -- 

CHAIRMAN 3ABER: Those a r e  i deas ,  b u t  -- 
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MR. McLEAN: L e g a l l y  you could.  

CHAIRMAN JABER: -- I ' m  not suggest ing one 

way o r  t h e  o t h e r .  - -  

MR. MCLEAN: The Commission has on many 

occasions determined t h a t  a hear ing  or  a p r o t e s t  

was i n e v i t a b l e  and s e t  t h e  m a t t e r  f o r  hea r ing  on 

t h e i r  own mot ion at t h e  o u t s e t .  

COMMISSIONER BAEZ: Now, t h a t  doesn ' t  i n  

and o f  i t s e l f  deal  w i t h  t h i s  pos t - c los ing ,  o r  i f  

t h e r e  i s  a c l o s i n g  -- 
MR. McLEAN: The cont ingency.  

COMMISSIONER BAEZ: Yes. The mere f a c t  

t h a t  t h e  Commission would s e t  something f o r  

h e a r i  ng c e r t a i  n l  y doesn ' t  -- 
MR. McLEAN: M y  sense is, I agree w i t h  t h e  

o the r  p a r t i e s  who s a i d  t h a t  t hey  have t h e  o p t i o n  

t o  f i l e  an a p p l i c a t i o n  o r  an adequate 

cont ingency. MY sense i s  t h a t  you should n o t  

demand o f  them an a p p l i c a t i o n  u n t i l  you've 

determined t h e  adequacy o f  t h e i r  cont ingency.  

COMMISSIONER BAEZ: You know, t h e r e  have 

been couple o f  ideas  suggested, o r  c e r t a i n l y  a 

couple o f  p o i n t s  made t h a t  migh t  p o i n t  t o  

adequacy, b u t  I d o n ' t  t h i n k  we've been a b l e  t o  

f i x  t h a t .  You know, t h a t  h a s n ' t  been de f i ned .  

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3  

24 

2 5  

19 5 

MR. McLEAN: No, s i r ,  b u t  M r .  B rad ley  

r a i s e d  a ve ry  i n t e r e s t i n g  p o i n t ,  i n  my mind, and 

t h a t  i s  -- I d o n ' t  want t o  speak f o r  

M r .  Bradley,  b u t  t h i s  i s  t h e  sense t h a t  I g o t :  

Demand an a p p l i c a t i o n ,  o r  i n  t h e  a l t e r n a t i v e ,  a 

cont ingency t h a t  has some t e e t h  i n  i t  t h a t  says 

we w i l l  reverse  -- we w i l l  stand ready t o  

reverse t h e  deal  i f  t h e  P u b l i c  Serv ice  

Commission determines t h a t  i t  needs t o  be 

reversed, and h e r e ' s  how w e ' l l  go about i t . 

NOW, i t ' s  p robab ly  c o n t r o v e r s i a l ,  because 

I ' m  n o t  sure  the s t a t u t e  g i v e s  you s p e c i f i c  

a u t h o r i t y  t o  do t h a t ,  b u t  i t  c e r t a i n l y  g i v e s  you 

arguable a u t h o r i t y  t o  do t h a t .  The s t a t u t e  says 

c o n t i  ngency. we1 1 , c o n t i  ngency i n t h e  o r d i  na ry  

term i n  l a w  and i n  o r d i n a r y  par lance means t h a t  

you can undo it. I t ' s  r e v e r s i b l e .  How a r e  you 

going t o  unwind i t , i n  t h e  words o f  one o f  these 

f o l k s ?  On t h e  o t h e r  hand, the  s t a t u t e  could  

have been much more e x p l i c i t  on t h a t  p o i n t .  

Bu t  I thought  -- I d o n ' t  mean t o  speak f o r  

M r .  Bradley,  b u t  t h a t ' s  k ind  o f  what I heard t h e  

d i r e c t i o n  i n  which i t  seemed t o  me he was going,  

and i t  seemed t o  me a reasonable d i r e c t i o n  t o  

90. 
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CHAIRMAN JABER: But  you know my concern 

w i t h  t h a t ?  It's e a s i e r  t o  undo t r a n s a c t i o n s ,  

and we've had t o  do t-o t h i s  between sa les  o f  two 

p r i v a t e  u t i  1 i ti es, because we s t i  11 have 

r e g u l a t o r y  powers over  t h a t  buy ing e n t i t y ,  and 

those have been seamless. I wou ldn ' t  even know 

where t o  beg in  i n  terms o f  o r d e r i n g  a d d i t i o n s  o f  

con t ingenc ies ,  because I don't pre tend -- I ' m  

n o t  a bond lawyer  e i t h e r ,  and I wou ldn ' t  know 

where t h e  r i s k s  a r e  and where t h e  l i a b i l i t i e s  

a re  a n d  cou ld  n o t  i n s u r e  t h a t  t h e  consumers a r e  

p ro tec ted  i n  t h a t  k i n d  o f  s e t t i n g ,  whereas I 

t h i n k  t h e  PSC cou ld  i f  i t  was a s a l e  between two 

p r i v a t e  e n t i  t i e s .  

COMMISSIONER DAVIDSON: chairman. 

CHAIRMAN JABER: Commi s s i  oner Davi dson. 

COMMISSIONER DAVIDSON: I t h i n k  i f  we 

a r t i c u l a t e d  t h e  gu i  d i  ng p r i  n c i  p l  e t h a t  t he  

cont ingency somehow has t o  be made e f f e c t i v e ,  I 

would then t h i n k  t h e  burden would be square ly  

upon the  shoulders o f  those  p resen t ing  t h e  

cont ingency t o  pu t  f o r t h  one t h a t  would r e t u r n  

t h e  p a r t i e s  and t h e  t r a n s a c t i o n  as c lose  as 

p o s s i b l e  t o  t h e  s t a t u s  quo i f  t h i s  d i d n ' t  go 

through.  
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And we heard some i deas  today.  I ' m  n o t  a 

bond exper t  e i t h e r ,  b u t  t o  p l a c e  an 

e x t r a o r d i n a r y  c a l l  on - -  t h e  bonds, have c e r t a j  n 

p r o v i  s i  ons re1 a t i  ng t o  t h e  1 awsui t s ,  requ i  r e  

t h a t  proceeds be escrowed i n  case t h e  bonds have 

t o  be  c a l l e d  i n ,  e t  ce te ra .  I p e r s o n a l l y  would 

feel  uncomfortable t r y i n g  t o  d r a f t  t h a t  

c o n t i  ngency myse l f ,  b u t  would f e e l  comfor tab le  

rev iewing  i t  on t h e  b a s i s  o f  any e x p e r t  

tes t imony here.  

And I guess t h a t  r a i s e s  a ques t i on  f o r  s o r t  

o f  a l l  t h e  i n t e r e s t e d  p a r t i e s  here.  cou ld  a 

cont ingency be d r a f t e d  t h a t  would r e t u r n  t h e  

p a r t i e s  t o  t h e  s t a t u s  quo i f  t h e  s a l e  d i d  n o t  go 

through? cou ld  t h e r e  be s p e c i f i c  p r o v i s i o n s  i n  

a cont ingency? For  anyone t o  jump i n .  

COMMISSIONER BAEZ: Acknowl edgi ng t h a t  

t h e r e  a r e  no bond lawyers i n  t h e  -- 

CHAIRMAN JABER: We a l l  need T-shj r t s ,  "I 

am n o t  a bond lawyer . "  

COMMISSIONER BAEZ: D i d  anyone Sleep at a 

Ho l iday  I n n  l a s t  n i g h t ?  No? Okay. 

MR. CULPEPPER: The o n l y  answer -- 
MR. HOFFMAN : Maybe t o n i  g h t  . 
MR. CULPEPPER: We1 1 , obvi  ous l  y , we don ' t 
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know, because we d i d n ' t  jump up. 1 would  s imp ly  

repeat  what I s a i d  e a r l i e r  i n  the morning, I 

guess, a t  t h i s  po int , . .which was t h a t  t h e  r i s k  i s  

w i t h  t h e  bondholder and not  on t h e  customer w i t h  

regards t o  t h e  process o f  t h e  unwinding. 

understand t h a t .  

I do 

whether t h a t  language cou ld  be -- I do n o t  

know, Commissioner. I mean, c l e a r l y ,  t h e r e  a r e  

people i n  t h i s  w o r l d  on e i t h e r  s i d e  o f  t h i s  

i s s u e  t h a t  can determine t h a t ,  and we can do 

t h a t  w i t h  phone c a l l s .  But  f o r  your  purposes a t  

t h i s  moment, we cannot. 

May I -- w h i l e  1 have t h e  f l o o r ,  may 1 do 

one more t h i n g ?  I j u s t  want t o  c l a r i f y .  

CHAIRMAN JABER: I f  y o u ' l l  b r i n g  the 

microphone c l o s e r  t o  you so we can hear you. 

MR. CULPEPPER: Because I d o n ' t  sense t h a t  

1'11 g e t  much r e b u t t a l ,  because I guess we've 

taken t h a t  i n  response, and t i m e  i s  running.  

But t h e r e  was one comment w i t h  regard  t o  

t h e  n o n p r o f i t  and t h e  f a c t  t h a t  i t s  da te  i s  

today. T h a t ' s  c o r r e c t .  But f rom t h e  outset, 

t h e  o r i g i n a l  o u t s e t  o f  t h e  adopt ion  o f  t h e  

i n t e r l o c a l  agreement, t h e r e  was a p r o v i s i o n  i n  

t h a t  agreement adopted by b o t h  o f  t h e  c i t i e s  
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t h a t  1 represent  i n  a p u b l i c  meet ing,  normal 

pub1 i c i  zed, open meet i  ng , t h a t  p r o v i  ded t h a t  t h e  

A u t h o r i t y  cou ld  fo rm .-- and I t h i n k  i t ' s  617, 

chapter  617; I b e l i e v e  t h a t ' s  r i g h t  -- a 

n o n p r o f i t  co rpo ra t i on .  That  was f rom t h e  v e r y  

o u t s e t .  

so i t  ' s  n o t  somethi ng t h a t  t h e y  c r e a t i v e 1  y 

ran  around and t r i e d  t o  c r e a t e  o u t s i d e  o f  t h e  

sunshine today, and I j u s t  s imp ly  needed to 

r e p o r t  t h a t ,  because you g e t  t h e  sense t h a t  

something i s  go ing on out law,  and t h a t ' s  r e a l l y  

n o t  t h e  case. 

CHAIRMAN JABER: Commi s s i  oners , do you have 

any o t h e r  ques t ions  be fo re  1 l e t  M r .  Twomey 

address us? Hang on, Haro ld .  

COMMISSIONER DAVIDSON: I ' m  f i n i s h e d .  

CHAIRMAN JABER: Commissioners, just i n  t h e  

i n t e r e s t  aga in  of d i s c l o s i n g  where I am, I ' m  not 

i n t e r e s t e d  i n p l  a y i  ng w i t h  t h e  c o n t i  ngency 

1 anguage, because I ' m  n o t  i n t e r e s t e d  i n 

p re judg ing  what t h i s  t h i n g  w i l l  l o o k  l i k e .  And 

I speak fo r  j u s t  t h e  way I ' m  -- t h e  p e r s p e c t i v e  

I ' m  coming a t  t h i s .  I want t o  b r i n g  us back t o  

s t a f f  ' s recommendation i s t o  g e t  an appl  i c a t i o n ,  

l e t ' s  f i g u r e  out  what t h i s  i s ,  and w e ' l l  know 
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how t o  process it. 

But t h e r e  a r e  ou ts tand ing  ques t ions  t h a t ,  

f r a n k l y ,  w i l l  determipe whether t h i s  ge ts  

approved as a mat te r  o f  r i g h t  o r  whether it 

comes under t h e  p u b l i c  i n t e r e s t  standard.  I ' m  

n o t  r e a l l y  ready t o  go beyond t h a t - a n d  take a 

1 ook a t  t h e  c o n t i  ngency p r o v i  s i  on, because a t  

t h e  end o f  t h e  day, t h e r e  may n o t  be anyt.hing t o  

undo. 

MR. MCLEAN: Yes, ma'am. 

CHAIRMAN JABER: M r .  McLean. 

MR. McLEAN: Just a housekeeping m a t t e r .  

M r .  Jacobs i s  w i t h  us today.  He came over  

e a r l i e r .  He was o r i g i n a l l y  scheduled t o  speak 

w i t h  t h e  o t h e r  i n t e r e s t e d  f o l k s .  H e  was c a l l e d  

t o  t h e  L e g i s l a t u r e  f o r  some i m p o r t a n t  bus iness,  

and h e ' s  back w i t h  u s ,  and I believe he would 

l i k e  t o  b r i e f l y  address t h e  Commission, i f  

poss i  b l  e ,  

CHAIRMAN JABER: I'm s o r r y .  You ' re  t o 0  

l a t e .  

MR. JACOBS: T h a t ' s  p robab ly  a wise 

dec i  s i  on. 

CHAIRMAN JABER: N i c e  t o  see you again.  

Come on up, M r .  Jacobs. 
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MR. JACOBS: Madam Chairman and members o f  

t h e  Commission, he s a i d  housekeeping. And 1 

l e f t  t h e  broom i n  t h e - - c a r ,  b u t  I can c lean  up 

af te rwards  i f  you would l i k e .  1'11 t u r n  t h e  

l i g h t s  o u t  as w e l l  i f  you would l i k e  me t o .  

My name i s  Buddy Jacobs, and I'm a lawyer  

f rom a p lace  c a l l e d  Fernandina Beach, F l o r i d a .  

I represent  the  Amel ia I s l a n d  Proper t y  Owners 

Assoc ia t i on ,  some 2,500 users o f  F l o r i d a  Water. 

1 a l s o  am a user  myse l f ,  a customer, and I'm 

here on b e h a l f  o f  those f o l k s  as w e l l  as myse l f .  

what I ' m  most concerned about, and on 

b e h a l f  o f  my f o l k s ,  we had a meet ing on 

Saturday, a p r o p e r t y  owners annual meet ing,  and 

a l a r g e  p a r t  o f  t h e  t o p i c s  discussed t h a t  

morning -- t h e r e  were 500 f o l k s  t h e r e  -- was 

t h i s  sa le .  They a r e  g r e a t l y  alarmed and q u i t e  

concerned. And f o r  a l l  t h e  reasons you 've heard 

a71 day, I ' v e  heard these, because I ' v e  been t o  

severa l  of these meetings w i t h  a1 1 t h e  f o l k s  

i nvol  ved . 
And I would j u s t  submi t  t o  you t h a t  you 

r e a l l y  a re  t h e  k i n d  o f  t h e  l a s t  hope i n  t h i s  

ma t te r  on b e h a l f  o f  the consumers o f  t h i s  

u t i l i t y .  YOU are t h e  l a s t  hope because, as 
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t h e y ' v e  s t a t e d  t o  you, t h e y ' r e  go ing  t o  c l o s i n g ,  

and t h e y ' r e  p lann ing  t h a t  t o  be t h e  v a l e n t i n e ' s  

Day Massacre, as we viewed i t  l a s t  Saturday i n  

t h e  d e s c r i p t i o n  o f  i t .  V a l e n t i n e ' s  Day i s  when 

they  p l a n  t o  c lose .  They've had a c l o s i n g .  I t  

s l i d  severa l  t imes f o r  many reasons, a l o t  o f  

which has been t h e  b u i l d i n g  and b u i l d i n g  and 

bu i  1 d i  ng o f  opposi ti on t o  t h i  s occu r r i  ng . 
It j u s t  doesn ' t  make sense. You have 

500,000 f o l  ks who use these u t i  1 i t y  compani es 

around t h e  s t a t e ,  and t h e y ' r e  go ing  to be 

governed by t h r e e  f o l k s  over  i n  t h e  panhandle. 

And as t h e  w r i t e r  ti. L. Mencken sa id ,  when t h e y  

say i t ' s  n o t  about money, f o l k s ,  i t ' s  go ing  t o  

be about money. And t h a t ' s  what t h i s  i s  al l  

about. 

But t h a t ' s  n o t  what you're about. You ' re  

a b o u t  p r o t e c t i n g  t h e  consumers and t h e  c i t i z e n s  

o f  F l o r i d a .  1 would suggest t o  you t h a t  once 

t h e  b e l l  i s  rung, you c a n ' t  u n r i n g  i t . I would 

suggest t o  you whatever you t h i n k  you can do 

w i t h  t h e  bonds and p u t s  and c a l l s  and a l l  t h a t  

k i n d  o f  s t u f f ,  t h a t ' s  n o t  go ing  t o  g e t  i t  done. 

I t h i n k  you 've g o t  t o  do as t he  s t a f f  has 

recommended t o  you, t h a t  you need t o  r e q u i r e  
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them t o  submit  an a p p l i c a t i o n ,  and then  whatever 

happens happens. But  you would have d ischarged 

your s t a t u t o r y  d u t i e s  - -  and would have done your  

bes t ,  and you would have t r i e d  t o  p r o t e c t  t h e  

people o f  t h e  S t a t e  o f  F l o r i d a .  And I would 

urge you t o  do t h a t ,  and t h a t ' s  why ~ ' m  here 

today. And 1'11 be happy t o  t r y  t o  answer any 

quest ions i f  you might  have some f o r  me. 

CHAIRMAN JABER: M r .  Jacobs, a r e  YOU go ing  

t o  p e t i t i o n  t h e  c o u r t  f o r  an i n j u n c t i o n ?  

MR. JACOBS: We're p a r t  o f  a l a w s u i t  o u t  

t h e r e  as w e l l ,  and those t h i n g s  a r e  o u t  t h e r e .  

But you a l l  a r e  r e a l l y  t h e  people t h a t  I t h i n k  

we have t o  l ook  to a t  t h i s  stage. Now, once t h e  

a p p l i c a t i o n  i s  submi t ted,  w e ' l l  see where t h a t  

goes. But i f  you have t o  go t o  c o u r t  on b e h a l f  

o f  t h e  c i t i z e n s  o f  F l o r i d a  t o  s t o p  t h i s  s a l e  

be fore  t h e  b e l l  i s  rung -- b e f o r e  t h e  b e l l  i s  

rung, i f  you have t o  do t h a t ,  I hope you w i l l .  

CHAIRMAN JABER: Does t h a t  mean you W i l l  

no t?  

MR. JACOBS: Wel l ,  we ' re  do ing t h e  b e s t  we 

can where we are .  Yes,  ma'am, w e ' l l  do 

eve ry th ing  we can. w e ' l l  p i l e  on. 

CHAIRMAN JABER: I s  M r .  Jenkins s t i l l  here? 
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M r .  Jenk ins,  does your  c l i e n t  i n t e n d  t o  seek an 

i n j u n c t i  on? 

MR I 3 ENKINS : We.. haven ' t asked the  c o u r t  

f o r  t h a t  a t  t h i s  t i m e .  we ' re  j u s t  proceeding -- 

we f i l e d  a l a w s u i t ,  and we ' re  proceeding w i t h  

t h e  mot ions t h a t  have been f i l e d  by the  

A u t h o r i t y  i n t h a t  regard. 

I t h i n k  t h e  i s s u e  f o r  a l o t  o f  communities, 

i n c l u d i n g  u s ,  and I suspect Mr. Jacobs, i s  t h a t  

you e i t h e r  have t o  p o s t  a bond o r  have a 

consi  derab l  e amount o f  p o t e n t i  a1 1 i ab i  1 i t y  i n 

t h e  event -- e s p e c i a l l y  on a $ 5 5 0  m i l l i o n  deal.  

1 mean, t h e  f a c t  o f  t h e  m a t t e r  i s ,  no m a t t e r  how 

comfor tab le  you are w i t h  your  l e g a l  p o s i t i o n ,  

t h a t ' s  an awfu l  l o t  o f  p o t e n t i a l  l i a b i 7 i t y  t o  

b i t e  o f f  on. And I t h i n k  t h a t ' s  r e a l l y  t h e  main 

reason you haven I t seen more i n j u n c t i  on h e a r i  ngs 

go ing  on around the s t a t e  i n  c o n j u n c t i o n  w i t h  

these var ious 1 awsui t s  . 
MR. JACOBS: And 1 guess he made t h e  p o i n t  

b e t t e r  than I could ,  b u t  I would j u s t  submit  t o  

you -- 

CHAIRMAN JABER: what was t h a t  you s a i d  

about t h e  money, M r .  Jacobs? 

MR. JACOBS: Wel l ,  i t  i s  about t h e  money, 

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3  

24 

2 5  

205 

yes, ma'am, and we -- you know, 1 n o t i c e d  the  

f o l k s  here t o  my r i g h t .  These a r e  a l l  much 

b e t t e r  lawyers than  am am, and t h e y ' r e  wor th  a 

l o t  more. And I ' m  sure,  and 1 would a lmost  

swear t o  i t ,  t h e y ' r e  be ing  p a i d  a l o t  more than 

I am. And t h a t ' s  f i n e .  I ' m  i n  f a v o r  o f  lawyers 

making money. 

But 1 would j u s t  submi t  t o  you t h a t  t h e  

l i t t l e  f o l k s  c a n ' t  f i g h t  t h i s  t h i n g  much l o n g e r .  

I t ' s  go ing t o  happen. They ' re  go ing t o  

judgment. They ' re  rush ing  t o  judgment, and they  

have g r e a t  weight  behind them, which is an awfu l  

l o t  o f  money. 

any th ing  w i t h o u t  you. I t h i n k  we ' re  here.  

You ' re  t h e  c o u r t  o f  l a s t  r e s o r t .  And I imp lo re  

you t o  n o t  l e t  them r i n g  t h i s  b e l l ,  because 1 

d o n ' t  care what anybody says, y o u ' r e  n o t  go ing 

t o  be a b l e  t o  u n r i n g  i t . 

And I d o n ' t  know how we can do 

CHAIRMAN JABER: Wel l ,  again,  i n  t h e  

i n t e r e s t  o f  d i s c l o s u r e  and t o  a i  r o u t  a l l  these 

op in ions  p u b l i c l y ,  Mr. Jacobs,  because I want 

t h e  a p p l i c a t i o n  t o  a l l o w  me as one Commissioner 

t o  take  a l o o k  a t  whether t h i s  i s  a governmental 

a u t h o r i t y  and dec ide which course o f  a c t i o n  t o  

take  i n  addressing t h e  i s s u e ,  does n o t  mean t h a t  
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today I ' m  i n t e r e s t e d  i n  do ing  any th ing  t o  seek 

an i n j u n c t i o n .  As one Commissioner, I want t h a t  

o u t  t h e r e ,  you know. -. 

MR. JACOBS: Yes, ma'am, and 1 t h i n k  t h a t ' s  

f i n e .  And i f  you d ischarge t h a t  as your du ty ,  1 

t h i n k  t h a t  no one c r i t i c i z e  i t . You' re done 

what you s a i d  you would do and what y o u ' r e  

requ i red  t o  do, and t h a t ' s  f i n e .  We c a n ' t  say 

any th ing  about i t .  If i t  happens, i t  happens. 

CHAIRMAN JABER: Now, say ing that, 

M r .  Hoffman, I hope t h a t  your c l i e n t  -- t o  

respond t o  something you s a i d  e a r l i e r ,  t h e  

i n t e r e s t  r a t e s  and t h e  market l e n d  themselves t o  

t h e  bond f i n a n c i n g  r i g h t  now, and the s a l e  and 

a l l  o f  t h a t ,  you have t o  a l s o  weigh i n t o  t h a t  

t h e  c o s t  o f  l i t i g a t i o n  and how l o n g  t h a t ' s  go ing  

t o  take .  And I t h i n k  you threw o u t  -- 1 t h i n k  

you s a i d  something l i k e  $8 m i l l i o n .  

MR. HOFFMAN : Thi  r t y  . 
CHAIRMAN JABER: T h i r t y  m i l l i o n .  I t ' s  n o t  

unheard o f ,  c e r t a i n l y  as i t  r e l a t e s  t o  F l o r i d a  

Water 1 i ti g a t i  on, t o  t h i  nk t h a t  t h a t  1 i ti g a t i  on 

expense cou ld  ge t  c lose  t o  t h a t .  SO i t  sounds 

l i k e  t h e  money you may t h i n k  you a re  sav ing ,  you 

might  want t o  consider  what your l i t i g a t i o n  
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expenses -- 1 o f f e r  t h a t  as perhaps on your  own, 

you may want t o  cons ider  the t i m i n g  o f  your  

c l  o s i  ng . 
MR. HOFFMAN: Chairman -- 

COMMISSIONER DEASON: Madam chairman, may I 

add something -- 

CHAIRMAN JABER: Commi s s i  oner Deason. 

COMMISSIONER DEASON: -- t o  t h a t ?  T h i s  is 

a p o i n t  t h a t  I wanted t o  make, and you have 

touched upon t h e  s u b j e c t .  T am s e n s i t i v e  t o  t h e  

argument t h a t  I ' v e  heard here today  f rom 

M r .  Hoffman concern ing t h e  t i m i n g  o f  t h e  c l o s i n g  

and i t s  r e l a t i o n s h i p  t o  t h e  f a v o r a b l e  terms t h a t  

perhaps e x i s t  i n  t o d a y ' s  bond markets.  You 

know, I d o n ' t  t h i n k  t h a t  -- I t h i n k  we need t o  

take  those t h i n g s  i n t o  cons ide ra t i on ,  b u t  I 

d o n ' t  t h i n k  t h a t  we n e c e s s a r i l y  need t o  be bound 

by t h a t .  B u t  t h e  p o i n t  I was go ing  t o  make i s  

t h a t  we've heard a l s o  here today t h a t  i t  would 

-- p o t e n t i a l l y  i t  cou ld  be t h e  bondholders which 

bea'r t h e  l i a b i l i t y  and t h e  r i s k  i f  somehow t h i s  

s a l e  i s  n o t  consummated and i t  does n o t  r e c e i v e  

our approval .  

I f  t h a t  indeed i s  t h e  case, i t  seems t o  me 

t h a t  t h e r e ' s  go ing  to be a premium demanded by 
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t h e  bondholders i f  t h e y  a r e  i n  f a c t  made aware 

o f  t h i s  cont ingency t h a t  may e x i s t  o u t  t h e r e .  

I t  may be t h a t  t h e  b e l l  cannot be unrung. 1 

d o n ' t  know. But  I know t h a t  i f  I were a 

bondholder, I woul d 1 ook a t  t o d a y ' s  d i  scuss i  ons, 

d have 

t h a t  you 

t a l  

t h i  s 

and t h e  underwr i t e rs  and e v e r y t h i n g  wou 

t o  be made aware o f  t h i s ,  and i t  may be 

may g e t  more f a v o r a b l e  terms i n  t h e  cap 

markets i f  t h i s  p o t e n t i a l  l i a b i l i t y  and 

u n c e r t a i n t y  i s  removed. And t h e  o n l y  way y o u ' r e  

go ing t o  remove t h a t  i s  t o  f i l e  t h e  a p p l i c a t i o n  

and g e t  a de terminat ion .  SO I t h i n k  you need t o  

cons ider  t h a t  as w e l l .  

MR.  HOFFMAN: And l e t  me respond t o  t h a t ,  

Commissioner Deason, j u s t  f rom t h a t  one l a s t  

p o i n t  t h a t  you made, because t h e  chai rman r a i s e d  

i t  as w e l l ,  and t h a t ' s  j u s t  t o  b r i n g  t o  your  

a t t e n t i o n  t h a t  t h e  i s s u e  o f  whether t h i s  

purchaser f a l l s  w i t h i n  t h e  scope o f  a,  quote,  

governmental au thor?  t y  under your s t a t u t e ,  t h a t  

process has a1 ready been undertaken i n  t h i  s 

docket .  The s t a f f  asked f o r  comments. You 

mentioned t h a t  we f i l e d  them, Chajrman. so d i d  

v i  r t u a l l y  a l l  o f  t h e  o t h e r  p a r t i e s .  They f i l e d  

comments on t h a t  docket  -- on t h a t  p o i n t .  
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My p o i n t  i s ,  t h e  Commission i s  moving 

forward i n  r e s o l v i n g  t h a t  w i t h o u t  t h e  f i l i n g  o f  

an appl i c a t i o n  i n t h i s  i n v e s t i  g a t i  on docket. So 

1 j u s t  wanted t o  b r i n g  t h a t  p o i n t  t o  your 

a t t e n t i  on. 

And secondly,  chairman, I j u s t  want t o  

focus t h e  e n t i  r e  Commission on t h e  f a c t  t h a t  we 

have t a l k e d  a l l  a f te rnoon  about s o r t  o f  t h e  v a s t  

amount o f  l i t i g a t i o n  that's o u t  t h e r e ,  t h e  f a c t  

t h a t  many o f  these compla in ts  i n c l u d e  requests  

f o r  i n j u n c t i o n s .  No i n j u n c t i o n  has been 

secured. And a t  bottom, what we b e l i e v e  i s  

happening here i s ,  ou r  opponents t o  t h e  

t r a n s a c t i o n  want you t o  do something t h a t  you 

d o n ' t  have t h e  power t o  do, which i s  t o  i s s u e  an 

i n j u n c t i  on, and thereby  re1 i eve them from hav i  ng 

t o  secure an i n j u n c t i o n  f rom a c i  rcui t Cour t  and 

p o s t  a bond t o  pay f o r  the damages t h a t  t hey  

could v e r y  w e l l  cause i f  an i n j u n c t i o n  were 

issued.  And t h a t ' s  our  p r imary  concern. 

CHAIRMAN JABER: M r .  Twomey. 

MR. TWOMEY: Thank you, Madam c h a i r .  Just 

b r i e f l y ,  f i r s t  -- and I d o n ' t  want t o  be labor  

t h i s ,  b u t  I ' m  l o n g  pas t  t i r e d  o f  hear ing  f rom 

t h e  rep resen ta t i ves  o f  t h i s  a u t h o r i t y  and t h i  s 

ACCURATE STENOTYPE REPORTERS, INC. 



I 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

17 

18 

19 

20 

21 

22 

23  

24 

2 5  

210 

u t i l i t y  t h a t  t h i s  i s  a bunch o f  s u i t s ,  a bunch 

of s u i t s  and t i e s ,  coa ts  and t i e s ,  a bunch o f  

j ea lous  s u i t o r s  i n  th.e fo rm o f  o t h e r  governments 

t h a t  a re  i n  compla in ing about t h i s ,  and t h a t  

M r .  Culpepper h a s n ' t  heard any customers speak. 

I'll remind him t h a t  when I i n t roduced  

myse l f  t h i s  morning, t h a t  I ' m  appear ing on 

behal f o f  Sugarmi 11 woods C i v i  c Associ a t i  on, 

I n c . ,  an o r g a n i z a t i o n  t h a t  those o f  you t h a t  

have been here any t i m e  know a re  consumers, know 

a re  concerned consumers t h a t  a t tempt  t o  p r o t e c t  

t h e i r  r i g h t s  a t  t h e  Commission and elsewhere. 

M r .  Jacobs i ntroduced h i m s e l f  as r e p r e s e n t i  ng a 

homeowner o r  c i v i c  a s s o c i a t i o n  as well Both of 

these o rgan iza t i ons  spoke i n  Orlando. I don't 

r e c a l l  i f  M r .  Culpepper was i n  t h e  room a t  t h e  

t ime.  They spoke as consumers. Others t h e r e  

spoke. SO we've g o t  consumers and customers, 

Commi s s i  oners, t h a t  have been ra-i si ng these 

issues  from t h e  beginning.  I t ' s  not an i s s u e  of 

j ea lous  s u i t o r s  i n  t h e  form o f  o ther  

governments. 

I want t o  say v e r y  q u i c k l y  t h a t  you need t o  

have a hear ing ,  I t h i n k .  YOU need t o  have a 

hear ing  on a l o t  o f  t h e  i ssues  t h a t  Commissioner 

ACCURATE STENOTYPE REPORTERS, INC. 



i 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23  

24 

2 5  

2 11 

BaeZ s a i d  t h e r e  were no answers t o .  The way you 

cou ld  answer i t  i s ,  you have a hear ing .  I f  

you ' re  go ing  t o  prese-rve t h e  r i g h t ,  Madam Cha i r ,  

f o r  you t o  ask t h e  ques t jons  you want and have 

t h a t  o p p o r t u n i t y  mean anyth ing ,  you 've g o t  t o  

s t o p  t h i s  sale. 

M r .  Hoffman has a l l  b u t  s a i d ,  I t h i n k ,  

t h e y ' r e  go ing  t o  go ahead. Unless somebody 

s tops them, t h e y ' r e  go ing  to have t h i s  s a l e .  

And i t ' s  not j u s t  a m a t t e r  of l i t i g a t i o n  

expense. I don't b e l i e v e  t h e y  care .  They ' re  

fund ing  a l l  t h e  lawyers i n  t h i s  room, a l l  t h e  

consu l tan ts  and so f o r t h  on b o t h  s ides ,  because 

they  stand t o  make through t h i s  deal  a t  l e a s t  

$170 m i l l i o n  o f  CIAC r e t r i e v a l  t h a t  t h e y  c a n ' t  

g e t  o therw i  se .  

And t h e  necess i t y  f o r  them moving q u i c k l y ,  

I would submit  t o  you, i s  n o t  because o f  market 

c o n d i t i o n s .  Commi ss ione r  Deason i s c e r t a i  n1y 

r i g h t ;  i f  they  were t o  l i f t  t h i s  v e i l ,  t h i s  

cloud o f  t he  proceedings, t h e y  would g e t  b e t t e r  

r a t e s .  T h e i r  concern, I would submit  to you, i s  

t h a t  t hey  want t o  close t h e  window on t h i s  deal  

be fo re  t h e  Flor ida  L e g i s l a t u r e  has a chance t o  

a c t  and foreclose i t  under these c i  rcumstances 
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f o r  a l l  t ime .  

So I would urge you, go ahead and f i n d  

tha t  they  need t o  have an a p p l i c a t i o n ,  and f i n d ,  

i f  you w i l l ,  t h a t  you have t o  preserve your  

r i g h t  t o  rev iew i t . And i f  i t  takes  seeking an 

i n j u n c t i o n ,  then I would beseech you t o  do it, 

because i f  you dec ide t o  do t h e  r i g h t  t h i n g  and 

you d o n ' t  preserve t h e  a b i l i t y  t o  c a r r y  th rough 

on i t ,  then  we've n o t  much f rom t h i s  proceeding. 

Thank you. 

MR. JACOBS: Madam chairman, I wanted t o  

answer your ques t ion  you asked a t  12:22 t h i s  

a f te rnoon  -- 
CHAIRMAN JABER: Okay. 

MR. JACOBS: -- as I was l e a v i n g .  YOU 

asked t h e  ques t ion ,  what happens i f  t h i s  t h i n g  

doesn ' t  work and you have t o  unwind i t  at some 

t i m e ,  who's go ing t o  b e  l e f t  h o l d i n g  t h e  bag? 

w e l l ,  as 1 understand it, s imp ly  p u t ,  as o n l y  I 

can p u t  t h i n g s ,  which i s  s imp ly ,  you have a 

water company s e l l i n g  t o  an a u t h o r i t y  -- and 

w e ' l l  assume f o r  a minute t h a t  t hey  a r e  an 

a u t h o r i t y .  They ' re  s e l l i n g  a l l  t h e i r  asse ts  t o  

t h i s  a u t h o r i t y .  The a u t h o r i t y  i s  borrowing t h e  

money f rom bondholders, who are  c i t i z e n s  
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somewhere, and those bonds a r e  backed up by 

r a t e s .  Those r a t e s  a r e  be ing  -- have been s e t .  

Some p a r t s  o f  them have a l ready  been s e t .  Then 

t h e y  have another  r a t e  hea r ing  t h a t  I ' v e  j u s t  

heard about t h a t k  supposed t o  happen t h i s  

F r iday ,  and I b e l i e v e  i t  w i l l  be i n  Orlando. 

And t h e y ' l l  s e t  those r a t e s ,  and those r a t e s  

w i l l  be back ing up the  bond i ssue .  

when t h e y  s t a r t e d  t h i s  adventure,  t h e  bonds 

were go ing  t o  be -- and t h e y  s a i d  t h e y  would n o t  

do t h i s ,  o r  t h e r e  was some d i scuss ion  t h a t  i t  

was going t o  be AAA bonds, a n i c e  h i g h  r a t i n g .  

I t  has f a l l e n  t o  BBB by one r a t i n g  and somewhere 

e l s e  by another  r a t i n g  s e r v i c e .  so now t h e  c o s t  

of t h i s  adventure has gone way up because t h e  

i n t e r e s t  r a t e  has gone up, and so t h e  

bondholders now a r e  g e t t i n g  a h i g h e r  r a t e  o f  

r e t u r n  because t h e i r  c a p i t a l  i s  more a t  r i s k .  

But who's go ing  t o  pay f o r  t he  bonds? I t ' s  

n o t  t h e  t h r e e  people who s i t  on t he  A u t h o r i t y  

o u t  i n  t h e  Panhandle. I t ' s  go ing  t o  be t h e  

ratepayers a l l  around t h e  s t a t e .  SO who's l e f t  

h o l d i n g  t h e  bag? It's t h e  ra tepayers .  They ' re  

t h e  ones t h a t  have g o t  t o  pay t h i s  bond i s s u e  

o f f .  
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And they  are be ing  served by a monopoly, a 

monopoly. You've g o t  t o  have water ,  and you've 

g o t  t o  have sewer. And t h a t  monopoly has no 

governance a t  a l l  on them t h a t  responds t o  t h e  

ratepayers,  and t h a t ' s  t h e  i s sue .  And so who's 

l e f t  h o l d i n g  t h e  bag? It's 500,000 F l o r i d i a n s ,  

2,500 o f  which 1 represent .  And so 1 would 

suggest t o  you t h a t  t h a t ,  s imp ly  p u t ,  i s  t h e  

bottom l i n e  o f  t h i s  adventure.  And again,  I 

would ask you t o  do what you can. 

CHAIRMAN 3ABER: Thank you, M r .  Jacobs. 

Commissioners, I ' m  ready f o r  a d d i t i o n a l  

quest ions o r  a mot ion.  

COMMISSIONER DEASON: W e l l ,  I have a 

ques t ion  fo r  s t a f f .  Maybe M r .  McLean can h e l p  

me. 

The recommendation as f i  1 ed i nd i  cates t h a t  

we should r e q u i r e  t h e  f i l i n g  o f  an a p p l i c a t i o n  

on a da te  c e r t a i n ,  February t h e  7 t h ,  1 b e l i e v e .  

MS. HOLLEY: 5th. 

CHAIRMAN JABER: 7th? 7 t h .  

COMMISSIONER DEASON: I b e l i e v e  i t ' s  t h e  

7 th .  And t h e  reason f o r  t h a t  i s ,  we want t h e  

a p p l i c a t i o n  -- t o  i s s u e  a recommendation t h a t  we 

r e q u i r e  t h e  a p p l i c a t i o n  b e f o r e  c l o s i n g .  IS t h a t  
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t h e  reason t h a t  t h e  7 t h  was t h e  date? 

MR. McLEAN: Yes, s i r .  

COMMISSIONER DEASON: Is t h e r e  a n y t h i n g  

wrong i n  r e q u i r i n g  t h e  a p p l i c a t i o n  p r i o r  t o  

c los ing?  They may postpone t h e  c l o s i n g ,  and 

t h a t  may g i v e  them more t i m e  t o  f i l e  t h e  

a p p l i c a t i o n .  O r  do you -- i s  t h e r e  something 

magical about t h e  7 t h  regard less  o f  t h e  c l o s i n g  

date? 

MR. McLEAN: Only t h i s .  You heard 

M r .  Twomey ment ion t h a t  you ought t o  p r o t e c t  

your o p p o r t u n i t y  t o  dec ide,  to weigh t h e  

a p p l i c a t i o n  and so f o r t h .  I f  we g e t  t h e  

appl i c a t i o n  t h e  day be fo re  t h e  cl o s i  ng and t h e  

c l o s i n g  goes down t h e  nex t  day, our  o p p o r t u n i t y  

t o  p r o t e c t  your  o p p o r t u n i t y  t o  weigh t h a t  

a p p l i c a t i o n  i s  somewhat f l e e t i n g .  We can't move 

t h a t  f a s t  

COMMISSIONER DEASON: W e l l ,  l e t  me ask YOU 

t h i s .  Assuming t h e  c l o s i n g  da te  i s  t h e  14th and 

t h e r e ' s  n o t  a postponement i n  t h a t  da te ,  what 

a re  we go ing  t o  do w i t h  an a p p l i c a t i o n  t h a t  we 

have j u s t  seven days p r i o r  t o  t h a t ?  

MR. McLEAN: I t h i n k  t h a t  you a l l  need t o  

t a l k  some more about t h a t ,  because you 've heard 
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p a r t i e s  be fo re  you suggest t h a t  somebody has go t  

t o  go i n t o  C i r c u i t  c o u r t  and p r o t e c t  your  

o p p o r t u n i t y  t o  weigh t h e  a p p l i c a t i o n ,  i f  I 

understood your ques t i on  c o r r e c t l y .  

COMMISSIONER DEASON: Wel l ,  I guess my 

ques t ion  -- w e l l ,  maybe a t  l e a s t  t h e  n e x t  

ques t ion ,  i f  we have t h e  a u t h o r j t y  -- and I know 

t h e r e ' s  l e g a l  debate on b o t h  s ides ,  ve ry  l ea rned  

l e g a l  debate on bo th  s ides  as t o  whether we have 

t h e  a u t h o r i t y  t o  r e q u i r e  t h e  a p p l i c a t i o n  p r i o r  

t o  c l o s i n g .  I f  we have t h e  a u t h o r i t y ,  i f  we 

have t h e  a u t h o r i t y  t o  r e q u i r e  t h e  a p p l i c a t i o n  

p r i o r  t o  c l o s i n g ,  do we have t h e  a u t h o r i t y  t o  

t e l l  them n o t  t o  c l o s e  u n t i l  we have r u l e d  upon 

t h e i  r appl  i c a t i o n ?  

MR. McLEAN: I d o n ' t  know how you would 

en force  i t . I t h i n k  you probab ly  do have t h a t  

a u t h o r i t y ,  b u t  you may n o t  want t o  w a i t  f o r  i t s  

breach t o  go t o  c i  r c u i t  Cour t  t o  seek an 

i n j u n c t i o n ,  because i t  w i l l  be t o o  l a t e .  I ' m  

happy w i t h  your o r d e r i n g  -- I t h i n k  we can 

defend, g i ven  t h e  f u l l n e s s  o f  t i m e ,  your  

o p p o r t u n i t y  t o  o rde r  them n o t  t o  go fo rward  w i t h  

t h e  s a l e ,  b u t  i t  i s  ext remely d i f f i c u l t  as a 

p r a c t i c a l  ma t te r  t o  en force ,  u n l i k e  t h e  c i  r c u i t  
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c o u r t  i n j u n c t i o n ,  where somewhere down t h e  road 

we would have t o  g e t  -- o r  a t  l e a s t  b e f o r e  t h e  

c l o s i n g  we would have.. t o  g e t  -- 

COMMISSIONER DEASON: Wel l ,  I know t h e r e  

a re  a l o t  o f  " i f s "  here,  b u t  i f  we have t h e  

a u t h o r i t y  t o  requ i re ,  t o  o r d e r  them, and they -- 

they  be ing  F l o r i d a  Water Serv ices ,  who i s  a 

regu la ted  u t i l i t y  -- and t h e y  disobey our  o rde r  

and t h e y  go fo rward  and c lose ,  do we s t i l l  have 

them on t h e  hook f o r  up t o  $5,000 a day f o r  

d isobey ing  a Commission order?  And r know 

$5,000 a day may n o t  be adequate i n  terms o f  a 

$550 m i l l i o n  bond i s s u e ,  I understand, b u t  i s  

t h e r e  any t y p e  o f  enforcement? 

MR. MCLEAN: w e l l ,  as a p r a c t i c a l  ma t te r ,  

Cornmi ss ione r ,  I b e l i e v e  t h a t  c o r p o r a t i  on i s 

going t o  be empty as my o l d  coke can here.  You 

c a n ' t  g e t  any th ing  f rom i t .  I n  o t h e r  words, 

once t h a t  deal  goes down, t h e  r e c e i v i n g  u t i l i t y  

i s  exempt f rom our  j u r i s d i c t i o n .  The s e l l i n g  

u t i l i t y  -- I d o n ' t  know what we would have t o  go 

aga ins t .  I t ' s  so ld .  The money i s  i n  Minnesota. 

I: d o n ' t  know what we cou ld  do i n  t h a t  s i t u a t i o n .  

I t  would a ve ry  d i f f i c u l t  l e g a l  i s s u e  t o  face .  

It would be expensive, and I t h i n k  ve ry  
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time-consumi ng. 

COMMISSIONER DEASON: Then a re  YOU say ing  

then  t h e  nex t  l o g i c a l . - s t e p ,  i f  we r e q u i r e  an 

a p p l i c a t i o n  t o  be f i l e d  by February t h e  7th,  

t h a t  between the  7th and t h e  14 th ,  we would b e  

requ i red  t o  go t o  cour t  to seek an i n j u n c t i o n ?  

MR. McLEAN: T h a t ' s  what I t h i n k ,  

Commissioner, o r  perhaps j o i n  o t h e r  p a r t i e s  who 

-- upon t h e  a u t h o r i t y  o f  t h e  o rde r  t h a t  you 

r e q u i r e  an a p p l i c a t i o n ,  t h e y  migh t  want t o  go t o  

c o u r t  t o o .  M r .  Shreve migh t  want t o  go t o  

c o u r t .  

But i n  the f i n a l  a n a l y s i s ,  we would have t o  

p r o t e c t  your o p p o r t u n i t y  t o  weigh t h a t  

appl  i c a t i o n  and the  a1 1 e g a t i  011s o f  t h e  

a p p l i c a t i o n .  I t h i n k  t h a t ' s  i m p l i c i t  i n  t h e  

s t a f f  recommendation. We coul  d have i n c l  uded 

t h a t  i n  t h e  s t a f f  recommendation, b u t  we knew 

t h a t  t h i s  d i  scussion would be w i  de-rangi  ng and 

you would hear a l o t  o f  p o l i c y  choices.  And we 

know t h a t  t h e  Commi s s i  on f r e q u e n t l y  modi f i  es t h e  

s t a f f  recommendation. 

So 1 t h i n k  i m p l i c i t  i n  our  recommendation 

i s  t h e  n o t i o n  t h a t  you should p r o t e c t  and o rde r  

us t o  p r o t e c t  your o p p o r t u n i t y  t o  weigh t h a t  

~~ ~~ 
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appl  i c a t i o n  f o r  t h e  substance tha t  i t  b r i  ngs t o  

you. 

COMMISSIONER DEASON: L e t ' s  l o o k  a t  i t  f rom 

another p o i n t  o f  view. If we go fo rward  w i t h  

t h e  recommendation and requ i  r e  an appl  i c a t i  on t o  

be f i l e d  on February t h e  7 th ,  and as counsel f o r  

F l o r i d a  Water Serv ices has i n d i c a t e d  a n d  f o r  

F l o r i d a  Water Serv ices A u t h o r i t y  ha5 i n d i c a t e d ,  

t hey  t h i n k  we do not have t h a t  a u t h o r i t y ,  what 

recourse do they  have i f  we e n t e r  such an order?  

MR. McLEAN: To seek a w r i t  o f  p r o h i b i t i o n  

aga ins t  t h e  agency t h a t  suggests we ' re  o p e r a t i n g  

ou ts ide  t h e  law,  i n  excess o f  ou r  l e g i s l a t i v e  

de l  e g a t i  on. 

COMMISSIONER DEASON: And how long  does i t  

take t o  rece ive  such a w r i t  i f  they  p r e v a i l ?  

MR. McLEAN: I d o n ' t  t h i n k  t h e r e ' s  any good 

answer f o r  t h a t .  I t h i n k  c o u r t s  no rma l l y  honor 

t h e  exigency o f  t h e  c i rcumstances, and 1 t h i n k  

we' re  d e a l i n g  w i t h  -- I b e l i e v e  t h e y  would have 

t h e  o p p o r t u n i t y  t o  do t h a t  b e f o r e  t h e  s a l e ,  and 

I b e l i e v e  t h a t  t hey  cou ld  g e t  t h e  ear  o f  t h e  

c o u r t  be fo re  then,  because t h e  c o u r t  -- 

COMMISSIONER DEASON: B u t  then i t  would be 

t h e i r  cho ice  as t o  whether t o  go fo rward  w i t h  
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t h e  sa le ,  w i t h  o r  w i t h o u t  such a w r i t ?  

MR. McLEAN: Y e s ,  s i r ,  b u t  we ought n o t  t o  

s tand by and watch t h e  . -  deal  c l o s e  i f  we 

contemplate your i n t e l l  i gent1 y wei gh i  ng t h e  -- 

CHAIRMAN JABER: Wai t  a minute.  The w r i t  

o f  -- t h a t ' s  n o t  an automat ic .  I s n ' t  t h e  agency 

g i ven  an o p p o r t u n i t y  t o  show cause o r  respond o r  

something? 

MR. McLEAN: Y e s ,  ma'am, b u t  i t  would a l l  

be done. 1 t h i n k ,  I p r e d i c t  t h a t  t h e  c o u r t  

would g i v e  them an audience and requ i  r e  us t o  

g i v e  account o f  ourse lves ,  and t h a t  would be a 

ma t te r  f u l l y  l i t i g a t e d  b e f o r e  t h e  c o u r t  i n  v e r y  

s h o r t  o rde r .  

A w r i t  o f  p r o h i b i t i o n  i s  j u s t  l i k e  an 

i n j u n c t i o n ,  an e x t r a o r d i n a r y  w r i t ,  n o t  easy t o  

g e t .  Cour ts  a r e  n o t  anxious t o  hear those 

t h i n g s .  But i f  they  persuaded t h e  c o u r t  t h a t  

t h e r e  were some ex igen t  c i rcumstances here,  t h a t  

t h e r e  migh t  be damages which migh t  be done i f  

t h e  deal  d i d n ' t  go down, I b e l i e v e  t h a t  t h e y  

cou ld  g e t  an audience. And I have never f i l e d  

f o r  a w r i t  o f  p r o h i b i t i o n  i n  my l i f e ,  so -- 
CHAIRMAN IABER:  Along those l i n e s ,  r have 

been rev iewing  367.011, which t a l k s  about t h e  
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j u r i s d i c t i o n  o f  t h e  Commission, and i t  says t h e  

Commission has e x c l u s i v e  j u r i s d i c t i o n  over  

a u t h o r i t y ,  se rv i ce ,  and r a t e s ,  over  a regu la ted  

u t i l i t y ' s  a u t h o r i t y ,  s e r v i c e ,  and r a t e s .  And 

then l a t e r  on i t  t a lks  about r e g u l a t i o n  be ing  i n  

the  p u b l i c  i n t e r e s t ,  and t h e  PSC has c e r t a i n  

p o l i c e  powers t o  preserve p u b l i c  hea l th ,  s a f e t y ,  

and w e l f a r e .  And I read t h a t  -- and then t h e  

f i n a l  p r o v i s i o n  t a l k s  about t h i s  law supersedes 

a l l  o t h e r  laws t h a t  a r e  i n c o n s i s t e n t .  

And I read t h a t  i n  c o n j u n c t i o n  w i t h  t h e  

powers o f  t h e  Commission i n  .121, and 1 f i n d  

myse l f  confused, Haro ld,  w i t h  respec t  t o  w r i t s .  

It says under .121(g) t h a t  t h e  Commission can 

exe rc i  se a1 1 j u d i  c i  a1 powers , whi ch i n c l  udes 

i s s u i n g  w r i t s .  And maybe we d o n ' t  go t h a t  f a r ,  

b u t  i n  c o n j u n c t i o n  w i t h  t h i s  p r o v i s i o n  and ,011, 

we do r e q u i r e  t h e  a p p l i c a t i o n .  We do go as f a r  

as r e q u i r i n g  F l o r i d a  Water n o t  t o  c l o s e  on t h e  

sa le ,  aga in  c i t i n g  these two s t a t u t e s ,  u n t i l  

we've had an o p p o r t u n i t y  t o  rev iew t h e  

appl  i c a t i o n .  

One way o r  t h e  o t h e r ,  I'm assuming F l o r i d a  

Water would -- ~ ' m  h o p e f u l  t h a t  F l o r i d a  Water 

w i l l  respec t  t h a t .  6ut  l e t ' s  say they e x e r c i s e  
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t h e i r  o p p o r t u n i t y  t o  appeal .  The issues  t h a t  

you and Cornmi s s i  oner Deason j u s t  d i  scussed, 

doesn ' t  t h a t  g e t  us i n t o  t h e  a p p e l l a t e  arena 

anyway on whether t h e  s a l e  can occur w i t h o u t  our  

approval  ? 

MR. McLEAN: I t h i n k  so, b u t  then t h a t  

g i ves  r i s e  t o  whether t h e r e  would be a s tay .  My 

sense i s  -- and I d o n ' t  mean t o  speak f o r  t h e  

u t i l i t y  o r  t h e  a u t h o r i t y ,  b u t  t h a t  t h e y  would 

seek a w r i t  o f  p r o h i b i t i o n  as opposed t o  an 

appeal. That  seems t o  me t o  be t h e  s t r a t e g i c  

t h i n g  t o  do. B u t  I am persuaded by what you 

say. 

CHAIRMAN JABER: Wel l ,  you d o n ' t  want t o  

g i v e  t h e  l ea rned  counsel any i deas .  

MR. McLEAN: Wel l ,  I c e r t a i n l y  d o n ' t .  I 

d o n ' t  eve r  t e l l  people how t o  sue my c l i e n t .  

CHAIRMAN JABER: You know, M r .  Hoffman, I 

t h i n k  you understand, a t  l e a s t  as one 

Commissioner, what I ' m  t r y i n g  t o  accompl ish 

h e r e .  And 1 j u s t  want t o  see what i t  i s ,  and a t  

t h e  end o f  t h e  day, you a l l  may a b s o l u t e l y  be 

r i g h t .  YOU know, how do we g e t  t he re?  It seems 

t o  me you need t o  go back t o  your c l i e n t  and 

f i n d  a reasonable s o l u t i o n ,  because 1 d o n ' t  
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t h i n k  we' re  ask ing unreasonable ques t ions .  

MR. TWOMEY: Madam chai r. 

CHAIRMAN IABER:  . . M r .  Twomey. 

MR. TWOMEY: I j u s t  wanted t o  o f f e r  what I 

t h i n k  i s  a view o f  t h e  a p p e l l a t e  law aspects o f  

t h i  s .  

We, by t h e  way, meaning my c l i e n t s ,  have i n  

Santa Rosa County obta ined,  1 t h i n k  o u t  o f  a l l  

t h e  l i t i g a t i o n ,  a s t a y ,  we t h i n k  an operable 

stay t h a t  i s p r e c l  ud i  ng t h i  s t r a n s a c t i o n  f rom 

going forward and c l o s i n g .  It may be l i f t e d  

w i t h i n  t h e  nex t  week o r  two. But we cou ld  o n l y  

seek rev iew o f  t h e  A u t h o r i t y ' s  o rde r  because o f  

c e r t a i n  changes i n  t h e  -- o t h e r  h o r r i b l e  changes 

i n  t h e  law which J: d o n ' t  t h i n k  anybody r e a l l y  

understood. B u t  i t  took  rev iew o f  t h e i r  agency, 

163 l o c a l  a u t h o r i t i e s  out o f  appeal t o  t h e  F i r s t  

DCA and made i t  so you had t o  go t o  t h e  l o c a l  

ci rcu-i t c o u r t s  . 
We d i d n ' t  know i f  we had a r i g h t  t o  appeal 

necessa r i l y  i n  t h e  t r a d i t i o n a l  sense o r  t o  seek 

a w r i t ,  b u t  we went ahead and sought a w r i t  o f  

c e r t i o r a r i  and p r o h i b i t i o n .  And my concern i s  

-- and maybe i t ' s  one you want t o  look a t  

s h o r t l y ,  i s  whether o r  n o t  t hey  cou ld  seek a 
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w r i t  o f  p r o h i b i t i o n  -- Haro ld  may be r i g h t .  

whether t h e y  cou ld  seek a w r i t  o f  p r o h i b i t i o n  i f  

i n f a c t  t h e y '  r e  a1 so addressi ng an appealable 

o rder .  u s u a l l y  you have t o  exe rc i se  -- exhaust 

your admi n i  s t r a t i v e  appeal t y p e  remedies before 

you woul d t a k e  an e x t r a o r d i  nary  w r i t  I 

CHAIRMAN JABER: Are you say ing  a l l  O f  t h a t  

t o  say t h a t  perhaps t h e  v e h i c l e  o f  i s s u i n g  an 

order  t h a t  c i t e s  t o  .011 and .121 t h a t  p a r t i e s  

can appeal i s  j u s t  -- i s  another  a p p r o p r i a t e  

recourse -- 

MR. TWOMEY: Y e s .  

CHAIRMAN JABER: -- i n s t e a d  O f  seeking an 

i n j u n c t i  on? 

MR. TWOMEY: Yes, ma'am. w e l l ,  no. I 

would l i k e  t o  be v e r y  c l e a r  on t h i s ,  because I 

r a i s e d  i t  a t  t h e  o u t s e t .  

Our b e s t  outcome today would be you i s s u e  

an o rde r ,  you have a d e c i s i o n  from t h e  bench, 

b u t  you i s s u e  an order  say ing,  "We want an 

a p p l i c a t i o n .  We f o r b i d  you TO sel l  y o u r s e l f  

u n t i  1 t h e  appl  i c a t i  on i s r e c e i  ved and rece ived  

approval  f rom us." 

1 share t h e  concern r a i s e d  -- 

CHAIRMAN JABER: D i d n ' t  I just say t h a t ?  I 
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d i  d n ' t  use " f o r b i d ,  I' b u t  -- 

MR. TWOMEY: W e l l ,  t h a t ' s  my word. 

Prohi  b i t  them from s e l l  i ng themselves unt-i 1 they  

rece ive  your a u t h o r i t y .  

MY concern, and one 1 share apparen t l y  w i t h  

M r .  McLean, i s  t h a t  they  have so much money a t  

r i s k  here, they  may go ahead and thumb t h e i r  

nose a t  you and say, "We're going t o  go ahead 

and do t h e  c l o s i n g  anyway. NO one i s  go ing t o  

be ab le  t o  u n r i n g  t h e  b e l l  , I '  as Mr. lacobs 

r e f e r s  t o  i t ,  "and w e ' l l  take t h e  $5,000 a day 

pena l t y ,  g i ven  how much we have i n  p r o f i t  on 

t h i s ,  i f  they  can ca tch  us and make us pay i t ." 

so a l l  ~ ' m  say ing i n  t h a t  i s  t h a t  you have 

t o  

t o  

YO 

go 

do your o rder ,  T h a t ' s  a g iven.  B u t  i n  o rder  

preserve and p r o t e c t  your a b i l i t y  t o  have 

ir order  mean anyth ing ,  we would urge you t o  

ahead and seek the c i  r c u i  t Cour t  i n j u n c t i o n .  

And i t ' s  n o t  t h i s  business o f  M r .  Hoffman 

say ing you ' re  doing t h e i r  work. YOU know, i t ' s  

p rese rv i  rig your j u r i  sd i  c t i o n  t o  he1 p p r o t e c t  t h e  

c i t i z e n s  o f  t h e  S ta te  of F l o r i d a .  I t ' s  j u s t  

t h a t  s imple.  

CHAIRMAN JABER: Cornmi ss ioners  do you have 

a mot ion,  thoughts,  quest ions? 
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COMMISSIONER DAVIDSON: Chairman, I have 

thoughts,  no t  a mot ion  a t  t h i s  p o i n t .  

T h i s  a r e  two veh- ic les which would 

f a c i l i t a t e  a s a l e :  A s a l e  be ing  made 

cont ingent .  And my v iew i s  t h a t  p r o v i s i o n  would 

have t o  be made v e r y  e f f e c t i v e  so t h a t  i t  t r u l y  

was con t ingen t .  

a government a u t h o r i t y .  

The second v e h i c l e  i s  a sale  t o  

As I ' v e  mentioned th roughout  t h e  day, my 

v iew o f  t h a t  i s s u e  i s  t h a t  whether t h e  A u t h o r i t y  

i s  -- whether t h e  l e g a l  e n t i t y  i s  a government 

a u t h o r i t y  w i t h i n  t h e  meaning o f  t h e  s t a t u t e  i s ,  

f o r  t h e  most p a r t ,  a l e g a l  i n q u i r y  t h a t  doesn ' t  

take a l o t  o f  f a c t u a l  a n a l y s i s .  However, t h e  

p r o v i s i o n  t h a t  t h e  A u t h o r i t y  i s  r e l y i n g  upon 

today i s t h a t  i t '  s a n o t - f o r - p r o f i  t c o r p o r a t i  on 

formed f o r  t h e  purpose o f  a c t i n g  on b e h a l f  o f  a 

p o l i t i c a l  subd iv is ion  w i t h  respec t  t o  a water  o r  

wastewater f a c i l i t y .  

l e g a l  and f a c t u a l  ques t i on  tha t  can't be sort o f  

answered s i t t i n g  here today,  so some t y p e  o f  

i n p u t  i s  necessary. 

I t h i n k  t h a t ' s  a mixed 

The PSC has j u r i s d i c t i o n  t o  b l o c k  t h i s  s a l e  

i f  i t  determines i t ' s  n o t  i n  t h e  p u b l i c  

i n t e r e s t ,  e i t h e r  b e f o r e  t h e  sa le ,  a f t e r  
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conclud ing i t ' s  n o t  a governmental a u t h o r i t y ,  

o r  a f t e r  a s a l e  w i t h  a cont ingency.  And as I 

s i t  here,  I ' m  t r y i n g  t o  t h i n k  o f  o p t i o n s  t o  s o r t  

o f  move t h e  process a long in an o r d e r l y  f a s h i o n  

so t h a t  those de terminat ions  can be reached i n  

an o r d e r l y  fash ion .  SO t h a t ' s  s o r t  o f  a genera l  

comment. I t ' s  n o t  i n  t h e  fo rm of a mot ion,  bu t  

I ' m  s t r u g g l i n g  w i t h  t h e  r i g h t  process t h a t  

serves a l l  t h e  i n t e r e s t s  a t  hand. 

CHAIRMAN JABER: Thank you, Commissioner. 

I t h i n k  we ' re  a l l  a t  t h e  same p lace .  

Something I asked e a r l i e r  t h a t  we need t o  

go ahead and d iscuss ,  what 's  wrong w i t h  on o u r  

own mot ion schedu l ing  a hear ing  as w e l l ?  And t o  

t h e  degree we f i n d  o u t  through t h e  c o u r t ,  

whatever c o u r t  v e h i c l e ,  M r .  MCLean, we end up 

t a k i n g ,  i t ' s  e a s i e r  t o  cancel a hear ing  than  i t  

i s  t o  f i n d  a hear ing ,  you know, and t o  a c t  

e x p e d i t i o u s l y .  I n  t h a t  regard,  1 would much 

r a t h e r  have a hear ing  scheduled than t r y  t o  f i n d  

one l a t e r .  

Commissioners, i f  1 had t o  make a mot ion,  

it would be something l i k e  they  need t o  f i l e  t h e  

a p p l i c a t i o n ,  a n d  t h e  a p p l i c a t i o n  n e e d s  t o  be, as 

s t a f f  has a r t i c u l a t e d ,  t o  a l l o w  us t o  determine 
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whether t h i s  i s  a t r a n s f e r  t h a t  needs t o  be 

approved as a ma t te r  o f  r i g h t  o r  whether i t ' s  a 

t r a n s f e r  t h a t  r e q u i r e s  us t o  make a 

determi n a t i o n  u s i  ng t h e  pub1 i c i n t e r e s t  

standard.  

And f r a n k l y ,  because today  i s  t h e  f i r s t  day 

we heard about t h e  f o r m a t i o n  o f  a n o n p r o f i t  

co rpo ra t i on ,  I woul d expect  t h a t  t h e  appl  i c a t i  on 

i n c l u d e  i n f o r m a t i o n  about t h a t ,  and t h a t  ou r  

s t a f f  be g iven  t h e  a r t i c l e s  of i n c o r p o r a t i o n  and 

t h e  bylaws and a l l  of those 617 requ i  rements. 

And 1 would a l s o  make p a r t  o f  my mot ion 

t h a t  the Commission on i t s  own mot ion schedule a 

hea r i  ng. 

And 1 would a l s o  d i  rect staff t o  work w i t h  

t h e  company on h e l p i n g  t h e  company understand 

t h a t  perhaps on t h e i r  own, t h e y  would 

re -eva lua te  t h e  t i m i n g  o f  t h e  s a l e  and 

would be a p u b l i c  b e n e f i t  t o  h e l p i n g  t 

Commi s s i  on, t h e  Legi  s l  a t u  re ,  and 1 oca1 

how t h e r e  

le 

governments understand what y o u ' r e  do ing and 

why, and t h a t  you keep up w i t h  t h e  n e g o t i a t i o n s  

and t h e  f a c i l i t a t i o n ,  because I t h i n k  a t  t h e  end 

of t h e  day, t h a t ' s  what saves you money. 

But  I ' m  n o t  making t h e  mot ion,  so -- 1 can. 
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COMMISSIONER DEASON: Madam Chairman, l e t  

me -- 1 don't r e a l l y  have a problem w i t h  what 

you have suggested. .It would be a long t h e  l i n e s  

of what I would do as w e l l .  The o n l y  t h i n g  t h a t  

1 have a ques t i on  about i s  whether we need t o  

take any a c t i o n  seeking an i n j u n c t i o n  i f  i t ' s  

necessary t o  preserve ou r  r i g h t  t o  l o o k  a t  t h e  

sal e be fo re  i t  ' s consummated. 

CHAIRMAN JABER: Yes, a b s o l u t e l y .  And you 

n o t i c e ,  Commissioner Deason, 1 d i d  n o t  i n c l u d e  

t h a t .  I wanted to say t o  M r .  Hoffman, I ' v e  

always apprec ia ted  your  candor, and I heard what 

you s a i d  w i t h  respec t  t o  your i n t e n t  t o  go  

fo rward  w i t h  the sa le .  And as you know, I ' m  a 

candid person too ,  and my request  o f  you i s  t h a t  

you t a k e  back our  request  t h a t  you cons ider  t h e  

t i m i n g  o f  t h e  sa le .  

And, Commissioner Deason, t o  address your  

concern, I wasn ' t  -- I am hopefu l  t h a t  t h i s  

agency w i l l  n o t  have t o  seek an i n j u n c t i o n  i n  

ci r c u i  t Cour t ,  b u t  recogni  z i  ng t h a t  t h a t  perhaps 

i s  w i s h f u l  t h i n k i n g ,  I would d i r e c t  our  s t a f f  t o  

come back and l e t  us know as soon as t h e y  know. 

And a t  some p o i n t  i t  becomes legal s t r a t e g y ,  and 

I d o n ' t  know t h a t  we ' re  r e q u i r e d  t o  have t h a t  
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d i scuss ion  here. 

COMMISSIONER BAEZ: We1 1 , should we hear 

back by a certa-in date? 

MR. McLEAN: May I make a modest suggest ion  

t h a t  you as p a r t  o f  your  mot ion,  o r  Commissioner 

Deason's mot ion,  a u t h o r i z e  t h e  s t a f f  t o  t a k e  a l l  

necessary measures t o  p r o t e c t  your  j u r i s d i c t i o n  

t o  f u l l y  rev iew t h e  a p p l i c a t i o n ?  

COMMISSIONER DEASON: what does that 

mean? If you g e t  t h e  a p p l i c a t i o n  and you f e e l  

l i k e  you need t o  f i l e  f o r  an i n j u n c t i o n ,  you 

would have t h e  a u t h o r i t y  t o  do t h a t ?  

MR. McLEAN: Y e s ,  s i r .  

COMMISSIONER DEASON: Wel l ,  I'm go ing  to 

make a mot ion a t  t h i s  p o i n t ,  and w e ' l l  g e t  

something o u t  on t h e  t a b l e ,  and i t  can maybe be 

a means f o r  f u r t h e r  d i scuss ion  i f  necessary. 

I would move t h a t  we approve s t a f f ' s  

recommendation t h a t  t h e r e  be an o rde r  en tered  

t h a t  would r e q u i r e  t h e  f i l i n g  o f  an a p p l i c a t i o n  

f o r  t r a n s f e r  o r  sa le ,  whatever t h e  a p p r o p r i a t e  

te rmino logy  i s ,  and t h a t  a p p l i c a t i o n  be f i l e d  by 

February t h e  7 th ,  t h a t  t h a t  appl  i c a t i o n  address 

ques t ions  addressed by t h e  chai  rman, t h a t  be i  ng 

whether t h i s  a p p l i c a t i o n  should be approved as a 
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mat te r  o f  r i g h t  o r  i f  t h e r e  should b e  some t y p e  

o f  a p u b l i c  i n t e r e s t  s tandard t h a t  should be 

a p p l i e d  by t h e  Commis-sion. we a l s o  need f u r t h e r  

exp lana t ion  i n t o  the n o n p r o f i t  c o r p o r a t i o n  t h a t  

has apparen t l y  j u s t  been formed and how t h a t  

f i t s  i n t o  whether t h e  a u t h o r i t y  i s  i n  f a c t  a 

governmental a u t h o r i t y  under chapter  367. 

Madam chairman, I would a l s o  agree, and i t  

would be p a r t  o f  t h e  mot ion t h a t  we go ahead and 

schedule t h i s  f o r  hea r ing  on our own mot ion,  b u t  

1 t h i n k  t h e r e  should be some l a t i t u d e  f o r  s t a f f  

t o  rev iew t h e  a p p l i c a t i o n .  And what t h e  t i m i n g  

o f  t h a t  would  be would be depending, 1 guess, 

upon t h e  rev iew o f  t h a t  a p p l i c a t i o n .  

CHAIRMAN JABER: Yes.  

COMMISSIONER DEASON: And c o n s i s t e n t  w i t h  

your comments and w i t h  those o f  Commissioner 

Brad1 ey, c e r t a i  nl y i nherent  1’ n t h i  s mot ion  would 

be t h e  i d e a  t h a t  cont inued n e g o t i a t i o n s  would be 

pe rm iss ib le  and i n f a c t  encouraged, t h a t  t h e r e  

may be some t y p e  o f  an agreement t h a t  can be 

reached whi ch hopefu l  1 y cou l  d adequate1 y address 

a l l  concerns. Maybe no t ,  b u t  a t  l e a s t  i t  

c e r t a i n l y  should be pursued. 

I am not going t o  i n c l u d e  i n  t h e  mot ion  a t  
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t h i s  p o i n t  t h e  suggest ion by General Counsel 

t h a t  we i n c l u d e  d i r e c t i o n  t o  s t a f f  t o  t a k e  a l l  

necessary steps t o  preserve our  j u r i s d i c t i o n ,  

b u t  I ' m  open t o  d i scuss ion  on t h a t .  But t h a t  i s  

n o t  p a r t  o f  t he  mot ion as I ' m  making i t  r i g h t  

now. 

COMMISSIONER DAVIDSON: chairman. 

CHAIRMAN JABER: There 's  a mot ion.  

Commi ss ioner  Davi dson. 

COMMISSIONER DAVIDSON: I would add t o  t h a t  

mot ion,  in t h e  second p a r t ,  t h e  s e c t i o n  on 

quest ions being addressed, t o  approve as a 

mat te r  of r i g h t  or use t h e  p u b l i c  i n t e r e s t  

standard,  d i  scuss t h e  n o n p r o f i t  c o r p o r a t i  on, t o  

a1 so address whi 1 e you ' r e  p r e p a r i  ng t h e  paper 

work t h e  cont ingency i s s u e  and r e a l l y  g i v e  t h a t  

thought ,  go back and t a l k ,  and t a l k  t o  t h e  

O f f i c e  o f  p u b l i c  Counsel, t o  M r .  Twomey, t o  a l l  

t h e  i n t e r e s t e d  p a r t i e s ,  and see i f  t h e r e  is a 

way t h a t  t h i s  sa le  can t r u l y  and e f f e c t i v e l y  be  

made con t ingen t ,  so t h a t  i f  i t ' s  n o t  approved, 

i t  can be dismant led.  

CHAIRMAN JABER: Commissioner Deason. 

COMMISSIONER DEASON: I have no problem 

i n c l u d i n g  t h a t  as p a r t  o f  t h e  mot ion.  
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COMMISSIONER BAEZ: I have a ques t i on  on 

t h e  mot ion -- 

CHAIRMAN JABER: -.Commissioner Baez. 

COMMISSIONER BAEZ: -- i f  we can d i s c u s s  i t  

f o r  a moment. 

CHAIRMAN JABER: Yes, absol  u t e l  y . 
COMMISSIONER BAEZ: Logi s t i  ca1 1 y , we don ' t 

have i n  terms o f  s t a f f  or  t h i s  Commission by 

ex tens ion  having t h e  a b i l i t y  t o  make a d e c i s i o n  

as t o  how b e s t  t o  p r o t e c t  i t s  r i g h t  t o  a s s e r t  

i t s  j u r i s d i c t i o n  o r  t o  cons ider  i t s  

j u r i s d i c t i o n .  L o g i s t i c a l l y ,  we d o n ' t  have 

another p u b l i c  meet ing b e f o r e  t h e  s a l e  da te .  

Absent t h a t ,  what a r e  t h e  a l t e r n a t i v e s ,  1 guess, 

i f Commi s s i  oner Deason ' s moti  on a t  1 eas t  

contemplates hav ing a f u r t h e r  d i scuss ion  on 

t h a t ?  what a r e  our  a l t e r n a t i v e s  s h o r t  o f  an 

agenda? 

CHAIRMAN JABER: 1'11 l e t  Mr. McLean 

address t h i  s , b u t  t r a d i  ti o n a l l  y -- and, 

Commi ssi oner Deason, you may have know1 edge 

about t h i s  t o o .  T r a d i t i o n a l l y ,  i f  t h e r e  a re  

emergency s i t u a t i o n s ,  t h e  General Counsel takes  

a c t i o n  and a t  t h e  nex t  i n t e r n a l  a f f a i r s  g i v e s  us 

t h a t  b r i e f i n g .  And t o  t h e  degree we have any 
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problems w i t h  t h e  l e g a l  s t r a t e g y ,  t h i n g s  can be 

undone. B u t  -- do you have any th ing  t o  add? 

MR. McLEAN: Yes., ma'am, t h a t ' s  my 

understandi  ng too .  

CHAIRMAN JABER: Commi s s i  oner Deason, t h a t  

i s  how we've handled t h a t  i n  t h e  pas t ;  r i g h t ?  

COMMISSIONER DEASON: I b e l i e v e  t h a t ' s  

c o r r e c t .  

MR. MCLEAN: Commissioners, a p o i n t  o f  

c l a r i f i c a t i o n ,  moving on t o  one o t h e r  i t e m .  I 

d i  dn I t hear i n Commi s s i  oner Deason s mot i  on any 

commission-based p r o h i  b i t i o n  o r  commission-based 

o rde r  t o  t h e  company t o  postpone t h e  sa le .  

CHAIRMAN JABER: R i  g h t  . That I s r i g h t .  

MR. MCLEAN: I ' m  n o t  suggest ing t h a t  i t  

ought t o  be t h e r e  o r  i t  s h o u l d n ' t  be t h e r e .  I 

j u s t  want t o  make sure we've g o t  i t  r i g h t .  

CHAIRMAN JABER: And I'll l e t  Commissioner 

Deason speak f o r  h i m s e l f ,  b u t  1 d i d  not 

understand your mot ion,  Commi s s i  oner,  t o  i n c l  ude 

any language t h a t  r e q u i r e s  F l o r i d a  Water t o  n o t  

go fo rward  w i t h  t h e  sa le .  

COMMISSIONER DEASON: I t  was not  i n  t h e r e ,  

b u t  I ' m  open t o  d i scuss ion  on t h a t  as to whether 

i t  should be. AS I i n d i c a t e d ,  t h e  mot ion was 
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o u t  t h e r e  t o  k i n d  o f  g e t  us go ing  fo rward .  And 

I ' m  open t o  d i scuss ion  on t h a t ,  b u t  y o u ' r e  

c o r r e c t ,  i t  was n o t  p a r t  o f  t h e  o r i g i n a l  mot ion.  

COMMISSIONER DAVIDSON: chairman and 

Commissioner Deason, I would l i k e  t o  hear f rom 

General Counsel. IS t h a t  -- i s  such a p r o v i s i o n  

c l e a r l y  w i t h i n  our j u r i s d i c t i o n ?  We've heard a 

l o t  o f  t a l k  about t h a t  today.  I have a comfor t  

l e v e l  w i t h  i n c l u d i n g  p r o v i s i o n s  t h a t  a r e  w i t h i n  

our  j u r i s d i c t i o n ,  a b i t  more d i scomfo r t  w i t h  

i n c l  ud i  ng p r o v i  s i  ons t h a t  a r e  n o t .  

MR. MCLEAN: Yes, s i r ,  r b e l i e v e  it i s .  I 

b e l i e v e  i t  i s  a c o l o r a b l e  p o s i t i o n  t o  take .  1 

bel-ieve i t  i s  a necessary pendant t o  t h e  o rde r  

t h a t  t e l l s  them t o  submit  t h e  a p p l i c a t i o n ,  

because you have heard a g r e a t  deal  o f  argument 

be fo re  you today t h a t  t h e  b e l l  c a n ' t  be unrung. 

I t  i s  a b s o l u t e l y  senseless f o r  them t o  send you 

an a p p l i c a t i o n  un less  t h e  Commission has 

adequate oppor tun i  t y  t o  weigh t h a t  appl  i c a t i o n .  

And t h e  o n l y  way to achieve t h a t  i s  i n i t i a l l y  

f o r  you t o  t e l l  t h e  u t i l i t y  n o t  t o  s e l l  i t s e l f ,  

and then perhaps down t h e  road somewhere, send 

your l e g a l  s t a f f  i n t o  C i r c u i t  c o u r t  t o  persuade 

t h e  c o u r t  t h a t  i t  should do t h e  same. 
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COMMISSIONER DAVIDSON: l u s t  as we s i t  

here,  t o  keep t h i s  i s s u e  a l i v e ,  what i n  genera l  

terms i s t h e  basi  s o f - .  t h a t  col orab l  e a u t h o r i t y ?  

Is i t  t h e  general  p r o v i s i o n s  i n  ou r  s t a t u t e ?  

Are t h e r e  s p e c i f i c  s t a t u t o r y  p r o v i  s ions? 

MR. McLEAN: chapter  367.12 -- and w i t h o u t  

t h i  nk i  ng about a g r e a t  deal  , Commi ss ione r ,  

chapter  367.121[1)(j), I b e l i e v e ,  says t h e  

f o l l o w i n g :  To seek r e l i e f  i n  C i r c u i t  Cour t ,  

i n c l u d i n g  temporary and permanent i n j u n c t i o n s ,  

r e s t r a i n i n g  orders ,  o r  any o t h e r  a p p r o p r i a t e  

o rder ,  e t  ce te ra .  

CHAIRMAN JABER: (j) o r  (g)? 

MR. McLEAN: (j), I t h i n k .  

CHAIRMAN JABER: okay. Commissioner 

Davidson, when I asked t h a t  ques t i on  -- and 

Haro ld  can t e l l  us i f  ~ ' m  wrong. I t  seems t o  me 

t h a t  367.011 and 367.121(g) -- 

MR. McLEAN: Commissioner, I b e l i e v e  (g) 

goes t o  subpoenas and t h e  l i k e .  

CHAIRMAN JABER: oh. 

MR. McLEAN: An i n j u n c t i o n  i s  something 

which t r a d i t i o n a l l y  l i e s  i n  chancery and e q u i t y ,  

and t h e  c o u r t s  have u n i f o r m l y  depr ived  

a d m i n i s t r a t i v e  agencies o f  t h a t  k i n d  o f  
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a u t h o r i  t y  . 
CHAIRMAN SABER: I guess I'm n o t  t h i n k i n g  

o f  t h e  i n j u n c t i o n  i n  t h e  sense o f  what t h e  

i n j u n c t i o n  sought i n  c o u r t .  I f  your  concern, 

which I ' m  sympathet ic  t o ,  obv ious l y ,  i f  your  

concern i s  we want t o  be a b l e  t o  comple te ly  

e x e r c i  se ou r j u r i  s d i  c t i  on and have a proceedi  ng 

t h a t  a l l ows  us t o  assess t h e  a p p l i c a t i o n ,  u s i n g  

(g) , c a n ' t  we requ i  r e  t h a t  t h e  s a l e  -- n o t  an 

i n j u n c t i o n ,  b u t  requ i  r e  t h a t  t h e  s a l e  not be 

closed? 

MR. McLEAN: I b e l i e v e  you can. I b e l i e v e  

s e c t i o n  (j) a l s o  g i ves  you t h a t  a u t h o r i t y  o r  

r e i  n fo rces  i t  

CHAIRMAN JABER: And t h e  ques t ion ,  

Commissioners, do you want t o  go t h a t  f a r ?  And 

f r a n k l y  -- 

COMMISSIONER DEASON: Wel l ,  l e t  me ask a 

ques t ion  about t h a t .  And, M r .  McLean, maybe you 

can h e l p  me here. I t  can be argued that t h e r e  

i s  l e g i s l a t i v e  i n t e n t  f o r  t h e r e  t o  be sales o f  

u t i l i t y  systems p r i o r  t o  approval  o f  an 

appl  i c a t i o n  i f  t h e r e ' s  adequate c o n t i  ngency 

t h e r e  f o r  PSC approval  a t  some p o i n t .  would we 

be v i o l a t i n g  t h a t  d e s i r e  o f  t h e  L e g i s l a t u r e  i f  
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we were t o  make a d e c i s i o n  which i n d i c a t e d  t h a t  

t h e y  cou ld  no t  sell t h e i  r assets  p r i o r  t o  an 

a f f i r m a t i v e  d e c i s i o n  b y  t h i s  Commission t h a t  t h e  

s a l e  i s  i n  t h e  p u b l i c  i n t e r e s t ?  

MR. McLEAN: Perhaps, Commissioner. I 

t h i n k  t h a t ' s  c e r t a i n l y  an argument I would t a k e  

i f  1 were on the  o t h e r  s ide .  On t h e  o t h e r  hand, 

my sense o f  t h e  d i scuss ion  so f a r  today i s  t h a t  

you a l l  d o n ' t  b e l i e v e  t h a t  t h a t  cont ingency i s  

adequate. MY sense i s  t h a t  you a71 d o n ' t  t h i n k  

t h a t  t h a t  c o n t i  ngency i s adequate. 

COMMISSIONER BAEZ: YOU mean the e x i s t i n g  

c o n t i  ngency? 

MR. McLEAN: I ' m  s o r r y ,  s i r .  

COMMISSIONER BAEZ: The e x i  s t i  ng 

c o n t i  ngency? 

MR. McLEAN: T h a t ' s  c o r r e c t ,  t h e  

cont ingency t h a t ' s  conta ined i n  t h e  c o n t r a c t .  

COMMISSIONER DEASON: Wel l ,  then k t  me 

ask i t  t h i s  way. I f  we were going t o  i n c l u d e  

w i t h i n  t h e  mot ion a requirement,  o r  p r o h i b i t  t h e  

s a l e  o f  t h e  assets  be fo re  a r u l i n g  upon t h e  

a p p l i c a t i o n ,  would i t  be necessary f o r  us t o  

make a f i  n d i  ng t h a t  the  e x i  s t i  ng c o n t i  ngency 

1 anguage i s i nadequate? 
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MR. McLEAN: I t h i n k  i t  would be h i g h l y  

des i  r a b l  e, yes, s i  r .  

COMMISSIONER BAEZ: Wel l ,  I have a 

ques t i on  a long those l i n e s ,  t h e  p o i n t  t h a t  

Commissioner Deason made. S ince  t h e r e ' s  t h e  

o p p o r t u n i t y  t o  make t h e  sa le  con t ingen t  i n  l i e u  

o f  f i l i n g  an a p p l i c a t i o n  p r i o r  t o  t h e  sa le ,  do 

we have t o  o f f e r  t h a t  as -- do we l e g a l l y  have 

t o  o f f e r  t h a t  as an a l t e r n a t i v e  as w e l l  to s t a y  

c o n s i s t e n t  w i t h  t h e  s t a t u t e ?  

MR. MCLEAN: Commissioner, I ' m  go ing  t o  

say no, because t i m e  i s  of t h e  essence here.  The 

best-case scenar io ,  i f  we' r e  going t o  go -- 

COMMISSIONER BAEZ: I'm n o t  say ing  t h a t  a 

cont ingency would ever be adequate under these 

c i  rcumstances a t  t h i s  p o i n t .  

MR. MCLEAN: No, s i r .  

COMMISSIONER BAEZ: I j u s t  d o n ' t  want t o  

run  a f o u l  o f  t h e  s t a t u t e .  1 mean, i f  -- t h e r e  

may be such a t h i n g  as an adequate cont ingency 

i n  t h e  nex t  -- 

MR. MCLEAN: I t ' s  g e t t i n g  a l i t t l e  l a t e  i n  

t h e  game. 

COMMISSIONER BAEZ: -- t e n  days. That  i s  

t r u e .  I t h i n k  i n  a p r a c t i c a l  sense that's t r u e ,  
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b u t  I ' m  t a l k i n g  about l e t ' s  cross our  7"s here as 

well. I mean, I d o n ' t  want t o  go o r d e r i n g  

something t h a t  goes c o n t r a r y  to what i s  a l r e a d y  

a v a i l a b l e  i n  t h e  s t a t u t e .  I f  you d o n ' t  have a 

concern over  i t  be ing  -- 

MR. McLEAN: I do have a concern. I would 

l i k e  v e r y  much i f  we' r e  g o i n g  t o  go i n t o  c i  r c u i t  

Cour t ,  t h e  best-case scenar io  f o r  me is f o r  you 

t o  o rde r  t h e  u t i l i t y  not t o  s e l l  i t s e l f  and 

determi ne t h a t  t h e  c o n t i  ngency i s i nadequate. 

COMMISSIONER BAEZ: I'm comfor tab le  w i t h  

t h a t .  

MR. MCLEAN: Yes, s i r .  

COMMISSIONER BAEZ: I ' m  comfor tab le  w i t h  

t h a t  now. 

MR. McLEAN: That  w i l l  enhance our chances 

o f  o b t a i n i n g  an i n j u n c t i o n  should t h a t  

eventual  i t y  come t o  pass, i mmeasu rabl y . 
And I a l s o  b e l i e v e  1 should say t h a t  I 

t h i n k  t h e  adequacy of t h e  cont ingency i s  one f o r  

l e g a l  argument t h a t  you 've a l ready  heard today 

and t h a t  i t  is n o t  based upon f a c t u a l  

cons ide ra t i ons ,  and you need n o t  a f f o r d  an 

e v i d e n t i a r y  hea r i  ng on t h e  p o i  n t .  

CHAIRMAN JABER: Commi s s i  oner DeaSOn, i f 
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y o u ' r e  l o o k i n g  f o r  feedback -- 
COMMISSIONER DEASON: I'm l o o k i n g  f o r  some 

d i  r e c t i o n .  ~ ' m  open-minded about i n c l  u d i  ng 

t h a t ,  b u t  I do want feedback f rom o t h e r  

Commissioners. 

CHAIRMAN JABER: As i t  r e l a t e s  t o  feedback 

from me, I would be  s u p p o r t i v e  o f  a mot ion  t h a t ,  

f r a n k l y ,  pu ts  us i n  t h e  b e s t  l e g a l  p o s i t i o n .  1 

t h i n k  t h a t ' s  the most e f f i c i e n t  way o f -  hand l i ng  

t h i s .  And I would be s u p p o r t i v e  o f  i n c l u s i o n  o f  

language t h a t  r e q u i r e s  t h a t  t h e  s a l e  not -- i t ' s  

n o t  the s a l e .  That  t he  t r a n s f e r  does n o t  c l o s e  

u n t i  1 the PSC'S approval  o f  t he  appl  i c a t i  on. 

And 1 t h i n k  -- Haro ld ,  you have t o  c o r r e c t  

me i f  I ' m  wrong -- t h a t  we must say, and t h i s  i s  

t h e  b a s i s  o f  my suppor t  o f  t h e  mot ion,  t h a t  we 

do t h a t  i n  our  exe rc i se ,  our  e x c l u s i v e  e x e r c i s e  

, o f  j u r i s d i c t i o n  over F l o r i d a  Water 's  a u t h o r i t y ,  

s e r v i c e ,  and r a t e s ,  and t h a t  we do have unique 

powers w i t h  r e s p e c t  t o  ensur ing  t h a t  t h e  p u b l i c  

hea-lth, s a f e t y ,  and w e l f a r e  o f  customers, your  

customers i n  p a r t i c u l a r ,  i s  mai n t a i  ned. 

That  r e a l l y  goes t o  t h e  v o i c e .  I ' v e  been 

r e f e r r i n g  t o  i t  as a customer vo i ce ,  b u t  i t ' s  

r e a l l y  t o  ensure c o n t j n u i t y  o f  s e r v i c e ,  an 
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adequate r a t e  s t r u c t u r e ,  and s u f f i c i e n t  water  

q u a l i t y .  SO I would be suppor t i ve ,  Commissioner 

Deason, o f  language t h a t  has t h a t ,  t h a t  i t  

requ i  res  t h a t  no s a l e  occur  u n t i  1 t h e  Commission 

has reviewed t h e  a p p l i c a t i o n ,  t h a t  c i t e s  t o  ou r  

e x c l u s i v e  j u r i s d i c t i o n  and t h e  powers of t h e  

Commission and re fe rences  t h a t  we have n o t  been 

a b l e  t o  determine t h a t  t h e  cont ingency c lause i s  

adequate, i n  t ha t  we cannot determine t h a t  t h e  

t r a n s f e r  can be u n d o n e  such t h a t  t h e  consumers 

a r e  n o t  harmed. 

COMMISSIONER DEASON: L e t  me take a s t a b  a t  

i t  then.  I would -- un less  t h e r e ' s  f u r t h e r  

comment. 

COMMISSIONER DAVIDSON: Yes,  I have 

comment. I ' m  t r o u b l e d  by t h e  Genera? Counsel 's  

suggest ion t h a t  -- a f t e r  what we've heard here 

t o d a y ,  t h a t  t h e  cont ingency c lause can be 

resolved as a l e g a l  ma t te r .  I t h i n k  as we s i t  

here t o d a y ,  we can s a y  t h a t  i t ' s  n o t  adequate. 

There 's  no s o r t  o f  meaning t o  t h e  c lause t h a t  

we've seen, b u t  we've heard f rom va r ious  

w i tnesses  t h a t  p o s s i b l y  t h e r e  can be p r o v i  s i  ons, 

people d o n ' t  know. I would l i k e  f o r  t h e  

conversa t ion  t o  occur  w i t h  P u b l i c  Counsel, w i t h  
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M r .  Twomey, w i t h  t h e  coun t ies ,  w i t h  t h e  

i n t e r e s t e d  p a r t i e s ,  t o  see -- and w e ' l l  p u t  t h e  

burden on t h e  par t ies. .  -- can a cont ingency 

c lause be d r a f t e d  as a m a t t e r  o f  f a c t  t h a t  would 

assure t h e  Commission, you know, i t  looks as i f  

t h e  sale  cou ld  be undone, i f  n o t  approved. I 

j u s t  don't know t h a t  t h a t  ' s t h e  case, b u t  I 

d o n ' t  t h i n k  i t ' s  a l e g a l  ma t te r .  

so i f  t h e  o rde r  cou ld  be d r a f t e d  such t h a t  

we t i e  i n  t h e  f a c t u a l  na tu re  o f  t h a t ,  J: d o n ' t  

have a problem w i t h  some t y p e  o f  i n j u n c t i v e  

r e l i e f  u n t i l  such t ime  as we a r e  s a t i s f i e d  t ha t  

t h e r e  i s  an adequate cont ingency.  But  I d o n ' t  

t h i n k  i t ' s  a l e g a l  i ssue ,  and ~ ' m  t r o u b l e d  sort 

o f  t y i n g  i t  t o  t h a t ,  because i t ' s  n o t  a 

slam-dunk t h a t  t h e r e ' s  n o t  a cont ingency.  Maybe 

a t  t h e  end o f  the  game, t h e r e  i s  one. Maybe 

t h e r e ' s  a 90% chance t h e r e ' s  n o t  one. 

But  I t h i n k  we need t o  g i v e  a l l  t h e  

i n t e r e s t e d  part-ies t j m e  t o  work t h a t  i s s u e  o u t .  

And 1 would encourage everyone t o  work on t h i s  

t o n i g h t ,  tomorrow, tomorrow n i g h t ,  a l l  n i g h t ,  

g e t  i t  going and t r y  and come up w i t h  a 

s o l u t i o n ,  engage our  f i n e  P u b l i c  Counsel here t o  

come up w i t h  some ideas .  
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COMMISSIONER DEASON: L e t  me say I t h i n k  

t h a t  i n  t h e  mot ion e a r l i e r  was t h e  expressed 

des i  r e  f o r  t h e r e  t o  b.e cont inued n e g o t i a t i o n s  

and d iscuss ions .  And obv ious l y ,  you know, i f  

the p a r t i e s  wish t o ,  I would encourage them t o  

pursue cont ingency 1 anguage and f a c t o r s  whi ch 

woul d be adequate, p r o v i d e  adequate p r o t e c t i  ons . 
And I t h i n k  t h a t ' s  something t h a t  would be 

contemplated. And i n  t h e  a d d i t i o n a l  mot ion ~ ' m  

go ing  t o  make, i t ' s  n o t  contemplated t h e r e  t h a t  

t h e r e  never cou ld  be adequate cont ingency.  I t ' s  

j u s t  -- what I ' m  go ing  t o  propose a t  t h i s  t i m e  

i s  t h a t  we i n c l u d e  i n  t h e  mot ion t h a t  we make a 

determi n a t i o n  t h a t  t h e  e x i  s t i  ng c o n t i  ngency 

language i s  inadequate t o  p r o t e c t  consumers, no 

f i n d i n g  about c o n t i  ngency 1 anguage i s never 

go ing t o  be adequate. I t  c o u l d  be a t  some 

f u t u r e  p o i n t .  

And I would i n c h d e  a long w i t h  t h a t  t h a t  

t h e  -- we would p r o h i b i t  t h e  s a l e  o f  t h e  assets  

p r i o r  to approval  o f  t h e  a p p l i c a t i o n ,  and we 

would c i t e  t o  our a u t h o r i t y ,  t h e  a u t h o r i t y  o f  

t h e  Commission, our pervas ive  a u t h o r i t y  t o  

p r o t e c t  consumers. 

And I t h i n k  t h a t  would -- 3: t h i n k  t h a t ' s  
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a l l  I have t o  add a t  t h i s  p o i n t .  

COMMISSIONER DAVIDSON: 1 would propose t h e  

a d d i t i o n a l  po i  n t ,  p r o h i  b i t  t h e  sal e u n t i  1 

approval  o f  t h e  a p p l i c a t i o n  o r  --  and i t  may a l l  

come a t  t h e  same t i m e  -- approval  o f  a 

c o n t i  ngency t h a t  s a t i  s f i  es t h i  s Commi s s i  on, 

because i t  appears t h e  s t a t u t e  contemplates 

those two veh i  cl es, an o u t r i g h t  appl  i c a t i o n  

approval  a f t e r  a p u b l i c  i n t e r e s t  a n a l y s i s ,  o r  i f  

t h e r e ' s  an adequate c o n t i  ngency, t h a t  t h e  sal e 

cou ld  go fo rward  be fo re  t ha t  pub1 i c i n t e r e s t  

ana lys i s .  And I want to, to t h e  e x t e n t  we can, 

keep t o  t h e  parameters o f  t h e  s t a t u t e  so t h a t  -- 

COMMISSIONER DEASON: I agree. I t h i n k  

t h a t ' s  a ve ry  wor thwh i l e  a d d i t i o n  t o  t h e  mot ion.  

MR. McLEAN: May I ask t h a t  you n o t  p u t  us 

on t h e  s i d e l i n e  a f t e r  -- t h e y ' r e  supposed t o  

f i l e  t h e  a p p l i c a t i o n  on t h e  7th.  T r y  n o t  t o  p u t  

us on t h e  s i d e l i n e  w a i t i n g  f o r  t h a t  cont ingency 

t o  show up, because from t h e  7 t h  t o  t h e  1 4 t h  i s  

seven q u i c k  days. 

I understand t h e  p r i n c i p l e  o f  what y o u ' r e  

say ing.  I t h i n k  i t ' s  a well-founded concern. 

But we don't want to be parked on t h e  s i d e l i n e  

w a i t i n g  f o r  the cont ingency t o  show up when we 
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ought t o  be running down t o  C i r c u i t  Cour t .  

COMMISSIONER DEASON: Wel l ,  t h e r e ' s  an 

o b l i g a t i o n  for  t h e r e  .to be some type o f  a f i l i n g  

w i t h i n  t h e  a p p l i c a t i o n ,  most l i k e l y ,  and a 

de terminat ion  by t h e  Commission t h a t  t h a t  i s  an 

adequate cont ingency. We would e i t h e r  approve 

t h e  a p p l i c a t i o n  o r  e l s e  i n d i c a t e  t h a t  t h e  

rev i sed  c o n t i  ngency 1 anguage i s adequate so t h a t  

t h e  sale can be consummated, and we would s t i l l  

be r e v i  ewi ng t h e  appl  i c a t i o n .  

MR. McLEAN: I understand. Thank you, 

Commi s s i  oner .  

COMMISSIONER DEASON: Tha t ' s  about t h e  

l onges t  mot ion I ever  made. I can t r y  t o  repeat  

i t ,  b u t  -- 

COMMISSIONER DAVIDSON: second. 

COMMISSIONER DEASON: Good. Thank you. 

Thank you, Commi s s i  oner .  

CHAIRMAN 3ABER: There has been a team 

mot ion and a second t h a t  ~ ' m  no t  going t o  repeat  

e i t h e r .  I mean, obv ious l y  -- M r .  McLean, do you 

understand t h e  motion? 

MR. MCLEAN: Y e s ,  ma'am. 

CHAIRMAN JABER: okay. There has been a 

mot ion and a second. A l l  those i n  f a v o r  say 
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aye. 

(simultaneous a f f i  rma t i ve  responses .> 
CHAIRMAN JABER: ..Opposed? 

The mot ion reso lves  I t e m  SA i n  i t s  

e n t i r e t y ,  and t h a t  o r d e r  w i l l  i s s u e  as a f i n a l  

o rder?  

MR. MCLEAN: Y e s ,  ma'am. 

CHAIRMAN IABER:  L e t  me thank  t h e  p a r t i e s  

f o r  t h e i r  pa t ience,  f o r  hanging i n  t h e r e  f o r  t h e  

l e n g t h  o f  t h e  day. I r e a l l y  app rec ia te  

everyone's p ro fess iona l i sm.  A n d ,  M r .  Hoffman, I 

hope t h a t  you t a k e  the  request  t o  hea r t .  

MR. HOFFMAN: Thank you, Madam chai rman. 

CHAIRMAN I A B E R :  Thank you. 

MR. HOFFMAN: Thank you, Commi ss ioners .  

(Concl u s i  on o f  consi  d e r a t i o n  o f  I t e m  SA. ) 
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