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IN RE: 

FLORIDA PUBLIC SERVICE COMMISSION .. 

- I  

REQUEST FOR DECLARATORY STATEMENT 

BY CITY OF PARKER, FLORIDA . -  . 

PETITION FOR DECLARATORY STATEMENT 

T h e  City of Parker ,  Florida, whose City Hall is 

located at 1001 West Park Street, Parker ,  F lor ida  

(Telephone No. 850-871-4104; Telefax No. 850-871-4516), by 

and through the undersigned c i t y  attorney, requests t h a t  

t he  Flor ida Public Service Commission (nPSCr')  issue a 

Declaratory Statement based upon the contents of this 

Petition. A Declaratory Statement is necessary to provide 

guidance to the City of Parke r  for pending and fu ture  

permitting issues and to avoid potential administrative 

litigation. 

OUESTION FOR DECLARATORY STATEMENT 

Does the  jurisdiction of the Florida Public Service 

Commission preempt the  City of Parker's application of its 

Comprehensive Plan, Land Development Regulations, and City 

Codes and Ordinances to Gulf Power Company's proposed 

aerial power transmission line planned to travel from 



private'property- located w i t h i n  the City, crossing the - 

shorel ine of the City and running across St. Andrew Bay? 

BACKGROUND 

5 

- .  

Gulf Power Company ("Gulf Power") determined t ha t ,  

given the projected additional power needs of Tyndall A i r  

Force Base ("Tyndall"), Gulf P o w e r  needed to install - 

additional l i n e s  to provide that power. Gulf Power 

evaluated various alternatives for supplying those power 

needs, including installing a subaqueous line under St. 

Andrew Bay and affixing the line to the DuPont Bridge. 

Eventually, Gulf Power  decided to remove from active 

service i t s  existing subaqueous dual-circuit, 46,000 volt 

transmission lines, which were installed in approximately 

1962', and to replace them w i t h  two aerial horizontal 

circuits (four linesf, each circuit carrying 115,000 volts. 

The lines were designed to be affixed to four poles, two 

poles being located in shallow water and two embedded in 

the bottom of St. A n d r e w  Bay at deeper depths. 

In facilitation of i ts  plan, Gulf Power,  the electric 

utility also servicing t h e  C i t y 2 /  filed a Joint Application 

The City of Parker was not incorporated until 1967. 

The C i t y  has previously granted a franchise to Gulf Powex 
pursuant to Ordinance No. 97-228 as amended by Ordinance No. 98-234, 
granting to Gulf Power the ability to operate within public rights- 
of-way of the C i t y  for the purpose of supplying e l e c t r i c i t y  to the 
city and its inhabitants. The franchise agreement does not address 
any r i g h t s  of Gulf Power  to install a power line on private 
property, to cross the shoreline of the City, or to construct an- 
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with the Department of A r m y  and the Florida Department of 

Environmental Regulation to install an aer ia l  transmission 

line over St. Andrew Bay from property 'within the City to 

Tyndall. That application is currently pending a decision 

on compliance with the City's requirements. 

.. 

.- 

Although Gulf P o w e r  initially took the  position that  - 

it did not have to obtain a development permit from t h e  

City for  t h e  installation of t h e  line, it ultimately 

submitted an application for a development permit to t h e  

City for the entire project. While the development permit  

application is not yet complete, it can be broken down into 

an upland part (a construction ramp and cer ta in  e lectr ic  

transmission facilities on property in Parker currently 

designated as a Conservation Land Use D i s t r i c t )  and an 

water-borne part ( the four concrete poles and the l i nes  

from shore to shore) .  

The B o a r d  of County Commissioners of Bay County held 

public hearings on Gulf Power's plans.3 As a result of 

public comments, the  Bay County Commission enacted 

Resolution Number 2433, requesting t h a t  Gulf Power Company 

support a subaqueous method rather than aerial method for 

aerial power line over St. Andrew Bay, nor does it exempt Gulf P o w e r  
from compliance with Parker's Comprehensive Plan, Land Development 
Regulations, Codes or Ordinances. 

Bay County holds the lease on certain real property at 
Tyndall where th i s  aeria.1 line is proposed to terminate. 
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running a proposed 

Though Gulf Power 

rescinded, to date  

so. 

transmission l i n e  across St. Andrew Bay. 
- 

has requested that the Resolution be 

t h e  Bay County Commission has not done 
-.  

In addition, the City held public hearings receiving 

comments from the public that were overwhelmingly against - 
Gulf Power's proposal, with  ce r t a in  members of t he  public 

being concerned about not wanting to pay any increased 

power bills. The public principally believed that an 

aer ial  line would adversely impact the health, safe ty ,  and 

welfare of the  public, the value of property, the aesthetic 

view of the water and shoreline, and would generally be 

inconsistent with preserving the  natural .  beauty of St. 

Andrew Bay. Fur the r ,  the City received evidence from 

harbor pilots and boat captains t h a t  t he  structures on the 

water would constitute a hazard to navigation as prohibited 

under Section 403.813 of t he  Florida S t a t u t e s  and Section 

61-312.050 of the Florida Administrative Code. 

As a result of various public hearings, including 

several presentations by representatives of Gulf Power 

Company and a plethora of public and technical comments, 

the City Council imposed a moratorium o f  up to six months 

on the review or issuance of permit applications for the 

construction, erection, or installation of any uninhabited 
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ae r i a l  structures-not on existing rights-of-way that would 

extend 20 feet or more above ground level or mean high 
-m 

water level in the City, crossing the shoreline of t h e  City 

or proposed to be located i n  coastal-waters adjacent t o  the 

city - 
The  C i t y  Council seeks a declaratory statement from - 

PU __--*.__ ._ 
-_L_l_______rr_l _..e-- - C_C_.--.--<* ._._, 
~ 

the PSC on whether the City is preempted by the PSC f r o m  
-̂u.eL.s_---.- -e*-* - 

reviewing Gulf Power’s devels-ment -----.-, permit application and, 
____F.-----. - 

as a result of that review, possibly denying a13 or a par t  

of Gulf Power’s application for t he  aerial transmission - 

line. If not preempted, Parker’s review will require an 

-- ---------- 

/ 
analysis of the  permit application in 1 ight of its 

Comprehensive Plan ( ”Comprehensive Plan” ) adopted pursuant 

to the  Local Government Comprehensive Planning and Land 

Development Regulation Act, Sections 163.3161, et seq. , of 
the  Florida S t a t u t e s ,  as implemented by Chapter 9J-5 of the  

Flor ida Administrative Code, Land Development Regulations, 

and other codes. 

POSITION EXPRESSED BY GULF POWER COMPANY 

As a regulated electric u t i l i t y ,  Gulf Power asserts 

that it is mandated to provide power using the most cost- 

effective means, a method which it has determined to be by 

‘ The moratorium of the City will terminate on or before 
A p r i l  13, 2003. 
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an ae r i a l  transmission line. I t  has suggested t h a t ,  if t he  

residents of the C i t y  or Bay County w a n t  the power to be 

provided in a manner other than through an aer ial  line, the 

requesting party would have to share the  difference in 

pr ice  between the cost of the aer ial  transmission line and 

some other  form of conveyance of the electrical power from 

the north s ide  to the south side of St. Andrew Bay. Gulf 

Power believes t h a t  its position is bolstered by In re: 

Petition for approval of Local Government Underqround Cost 

Recoverv tariff bv Florida Power Cornoration, Docket No. 

- 

200993-E1, Order No. PSC-02-1629-TRF-E1, establishing a 

mechanism for local governments to recover costs o€ 

converting from overhead electr ic  service to underground 

aervice.5 This decision, however, does not seem to provide 

guidance to the C i t y  in the current situation since the 

City is not asking to convert the power source but has 

instead been asked to review a decision of Gulf Power  of 

how to provide the power. In addition, t h a t  decision does 

not acknowledge the state-imposed review process of the 

local government' s comprehensive plan and land development 

regulations- 

Gulf Power has also relied upon Florida Power 

Corporation v. Seminole Countv, 579 So.2d 105 (Fla. 1991), 
_- 

' This decision was rendered on November 25, 2002, af te r  the 
imposition of the moratorium by City ordinance. 
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for the proposition t h a t  t h e  PSC, in its regulation of 

rates and services o€ public utilities, preempts the 

authority of the City to review and.-potentially require 

alteration of Gulf Power's application to install certain 

facilities on private property within the  City and to 

locate overhead power transmission lines above St. A n d r e w  

Bay crossing the  shoreline and transiting the coastal  

waters located adjacent to t he  City of Parker. The Ci ty  

notes,  however, that this case was grounded upon the  

question of whether a city could force the relocation of 

u t i l i t y  power l i nes  i n  a par t icu lar  manner on a city r igh t -  

of-way and therefore, does not seem applicable to t he  

question raised by t h e  C i t y  i n  this Petition. 

CITY OF P A R E R ' S  ISSUES 

The City, upon mandate from t he  S t a t e  of Florida,  

enacted a Comprehensive Plan establishing land uses f o r  

upland areas and setting forth various requirements and 

restrictions on the various land use districts wi th in  the 

city. The Comprehensive Plan contains various policies and 

objectives including, but not limited to, t h e  following: 

Policy 1.2.3: The  City shall use t h i s  Plan and 
its land development regulations to promote 
compatibility of adjacent land uses and reduce 
the potential f o r  nuisances. 

Ob-j ective 1.7 : Include provisions for public 
utility crossings, easements, or rights-of-way 
in the Land Development Regulations. 
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Policy 1.7.1-: The C i t y  shall establish 
provisions to allow needed land area for  public 
utilities provided the location of such 
h c i l i t i e s  does not create a threat to public 
health or safetv or otherwise -cause a public 
nuisance. (Emphasis added). 

Policy 1.7.2: The C i t y  shall coordinate with 
legally established public u t i l i t i e s  or public 
works consistent with the  provisions of Chapter 
361 and Chapter 362, F.S., and as provided in 
local franchise agreements, to provide land 
needed for location of utilities facilities. 

The City has implemented these pol ic ies  and objectives 

in its Land Development Regulations, codes, and ordinances. 

In addition to upland regulat ion,  t he  Flor ida 

Legislature has indicated that s t a t e  land and water 

management policies, to the maximum possible extent, should 

be implemented by local governments.6 Section 380.21 ( 3 )  {a) 

of the Florida Statutes s t a t e s :  

(a) The Legislature finds t h a t  the coastal zone 
is rich in a variety of natural, commercial, 
recreational, ecological, industrial, and 
a e s t h e t i c  resources of immediate and potential 
value to the present and future well-being of 
the residents of this state which w i l l  be 
irretrievably l o s t  or damaged if not properly 
managed. The participation by citizens of t h i s  
state is  an important factor  in developing, 
adopting, amending, and implementing a program 
fo r  management o€ t he  coastal  zone, and 
management of t h e  state's coastal zone requires 
highly coordinated effort among s ta te ,  regional, 
and local o f f i c i a l s  and agencies. 

Section 380.21(1) (c) of the Florida Statutes (State Land and 
Water Management A c t ) .  
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In fu r the ran te  of the  State's policies, the City has * 

enacted codes and ordinances that require  structures in 

coastal waters to be permitted by the City. The permit 

review process includes a determinat&n tha t  the project is 

in the public interest. 

The F lor ida  legislature enacted the Transmission Line 

S i t i n g  Act, Sec t ion  403.52 through 403.5365 of the Florida 

Statutes (hereinafter "Line Act") setting out important 

policies desired t o  be preserved. Gulf P o w e r ,  however, has 

apparently not elected to apply f o r  certification under the 

Line Act  and the  line is otherwise exempt from the 

permitting process provisions of the Line Act by being less 

than 15 m i l e s  in length and being proposed solely within 

Bay County. Nevertheless, even though the proposed line is 

exempt from the permitting process of the Line A c t ,  we are 

mindful of the  dictates  of Section 403.524(3) of the 

Florida Statutes which s t a t e s :  

"The exemption of a transmission line under t h i s  
ac t  does not constitute an exemDtion for the  
transmission line from other  applicable 
permittinq processes under other provisions of 
law or loca l  qovernment ordinances." (Emphasis 
added) - 

Had Gulf Power chosen to go through t h e  permitting 

procedure s e t  out in the Line A c t ,  that process would have 

resulted in a multi-jurisdictional review considering the 

proposal in light of many planning considerations including 
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various eomprehensive plan provisions. That analysis would 

have to taken into consideration the legislative policies 

of Section 403.521 of the  Florida S t a t u t e s  to achieve a 

which s t a t e s  in part: 
-. 

[CJ onstruction and maintenance 
lines [should] produce minimal. 
on the environment and public 

of transmission 
adverse effects 
health, safety, 

and welfare while not undulv conflictinq with 
the qoals established bv the applicable 
comprehensive plan. It is the  intent of this 
act to fully balance the  need for transmission 
lines w i t h  the broad interest of the public in 
order to effect  a reasonable balance between a 
need for the  facility as a means of providinq 
abundant low-cost electrical. enerqy with the 
i m p a c t  on the public and the environment 
resultins from t he  location of t h e  e lec t r ic  line 
corr idor  and the construction and maintenance of 
the transmission lines. (Emphasis added) . 
While not d i r e c t l y  on point, The Citv of Riviera Beach 

v. Florida Department of Environmental Requlation (Fla. 4th 

DCA 19871, includes an analysis where t h e  appellate court  

was asked to reverse t w o  orders issued in an administrative 

proceeding conducted pursuant to the  Flor ida Electr ical  

Power P l a n t  Siting Act. The court  s evaluation centered 

around the application of the Palm Beach County 

Comprehensive Land Use Plan and Zoning Ordinances. 

Although the appellate court  ultimately affirmed the 

granting of the request f o r  the resource recovery 

f a c i l i t i e s ,  it acknowledged the validity of the city's 
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review 'which included an evaluation of t h e  zoning - 

ordinances and the local  government comprehensive plan. 

F i n a l l y ,  t h e  limits on the PSC'S jurisdiction w e r e  

pointed out in t h e  recent decision of In re: Complaint 

aqainst Florida Power & Liqht Companv reqardina Dlacement 

of power poles and transmission lines by Amv & Jose Gutman, 

Teresa Badillo, and 3e€f Lessera, Docket No. 010908-EI, 

O r d e r  No. PSC-02-0788-PAA-E1 (Issued June 10, 2002). In 

t h a t  Notice of Proposed Agency Action and Final Order, the 

-. 

PSC acknowledged that matters relating to diminution of 

property values, l o s s  of enjoyment of property and 

aesthetics are not matters the  PSC has been authorized by 

t h e  legislature to consider. In addition, the decision 

states : " . . . t he  determination of property r igh ts  and 

the extent of allowable promr tv  uses are not within this 

Commissions's jurisdiction." (Emphasis added) . ,In re: 

Complaint aaainst  Florida Power & Liqht ComDany, p .  7. As 

Such, the PSC determined t h a t  it lacked jurisdiction to 

consider that portion of the case before it. 

The difficulty o f  the City comes in trying to 

reconcile its jurisdiction to review the application f o r  

the proposed aer ia l  line under its Comprehensive Plan, Land 

Development Regulations, and codes, and t ha t  of t h e  various 

state agencies, including the PSC whose directive to Gulf 
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Power relates to- cost. If Gulf Power is obligated to - - 

provide the requestedpower at t he  lowest leqallv permitted 

cost ,  the question is which governmental . f  entity has final 

jurisdiction t o  establish what is permittable - the City or 

the PSC. 

CONCLUSION 

The City requests that the Florida Public Service 

Commission issue the requested declaratory statement and 

expedite this statement by rendering it no l a te r  than 

April 13, 2003, the date on which Parker's current 

moratorium expires. 

HARMON & SLOAN, P.A. 

Post Office Box 2327 
427 McKenzie Avenue 
Panama City, Florida 32402 
( 8 5 0 )  769-2501 
ATTORNEYS FOR THE CITY OF 
PAFlKER, FLORIDA 
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