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E SECOND JUDICIAL  CIRCUIT 
COUNTY, FLORIDA 

I N  THE CIRCUIT COURT OF T t  
I N  AND FOR LEON 

FLORIDA PUBLIC SERVICE COMMISSION, 

P l a i n t i f f ,  

vs. C I V I L  D I V I S I O N  

FLORIDA WATER SERVICES CORPORATION, CASE NO.: 0 3 - C A - 3 5 8 -  

D e f e n d a n t .  

I 
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BEFQRE : THE HONORABLE WILLIAM b. GARY 
C i  rcui t Judge 
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C o n c l  uded a t  10 : 15 a. m. 

PLACE : Leon County Courthouse 
C o u r t r o o m  2A 
Ta l  1 ahassee, F1 orida 

O f f  i c i  a1 FPSC R e p o r t e r  
REPORTED BY: LINDA BOLES, RPR 

(850) 413 - 6734 
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APPEARANCES : 

BARRY RICHARD, Greenberg, Traur ig,  P.A., 101 East 

College Avenue, Tallahassee, F lor ida 32301, appearing on behal f  

o f  F lo r ida  Water Services Corporation and F lo r ida  Water 

Services Author i ty .  

BRUCE CULPEPPER, Akerman, S e n t e r f i t t ,  301 South . 

Bronough Street,  Su i te  200, Tal 1 ahassee, F1 or ida 32302 , 

appearing on behal f o f  F1 or ida Water Services Author i ty.  

LONNIE N .  GROOT, Stenstrom, McIntosh, Colbert, 

Whigham & Simmons, P.A., Sui te 22 - SunTrust Bui ld ing,  200 West 

F i r s t  Street,  Sanford, F lor ida 32772-4848, appearing on behalf  

o f  the City o f  P a l m  Coast. 

ARTHUR I. JACOBS, Jacobs & Associates, P.A., 401 

Centre Street,  The H i s t o r i c  Post O f f i c e  Building, Second Floor, 

Fernandi na Beach, F1 or-ida 32034, appearing on behal f o f  Amel i a 

Is land Plantat ion Community Association, Inc. 

MICHAEL B. TWOMEY, P. 0. Box 5256, Tallahassee, 

F lo r ida  32314-5256, appearing on behalf  o f  C o l l i e r  County, 

F lor ida,  and Sugarmill Woods Association, Inc.  

HAROLD McLEAN, General Counsel , and LORENA HOLLEY, 

FPSC General Counsel ' s Of f ice,  2540 Shumard Oak Boul evard, 

Tallahassee, F lo r ida  32399-0850, appearing on behal f  o f  t he  

Commission S t a f f .  
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P R O C E E D I N G S  

THE COURT: Good morning. We're here on a motion f o r  

a temporary in junc t ion ;  i s  t h a t  correct? 

MR. McLEAN: Yes, s i r .  - 

THE COURT: A l l  r i g h t .  Are you ready t o  proceed? 

We've got one hour, f o l ks  

MR. McLEAN: Yes, s i r .  

MR. RICHARD: I f  I might p re l im ina r i l y ,  Your Honor, 

Barry Richard representing the F1 or ida  Water Services 

Corporation and the  Author i ty.  The Author i ty  f i l e d  a motion t o  

intervene on Friday. Opposing counsel informs me t h a t  the PSC 

i s  not going t o  ob ject  t o  it. 

MR. McLEAN: That's correct ,  s i r .  

THE COURT: I d i d n ' t  hear you, Mr. Richard. 

MR. RICHARD: 1 said 1 have a motion f o r  the F lo r ida  

Water Service Author i ty  t o  intervene as a party.  

THE COURT: Well, I ' v e  got f i v e  motions t o  intervene, 

and I'll grant every one o f  them. 

MR. RICHARD: Okay. 

THE COURT: And we've got one hour t o  hear these 

motions; however you want t o  proceed. 

MR. RICHARD: The PSC i s  not object ing t o  t h a t  

i ntervent i  on . 
THE COURT: And I also have them as i t  re la tes  t o  

P a l m  Coast - - we l l ,  I guess t h a t ' s  t he  on ly  other one. They 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

4 

just sent me about seven o f  them. Okay. Are you ready? 

MR. McLEAN: Your Honor, there should be others, and 

;he Public Service Commission supports a l l  o f  those, f o r  what 

;hat 's worth. 

interventions are i n  the courtroom today. 

I bel ieve the fo l ks  who are f i l i n g  those 

THE COURT: Well, anybody - - any one o f  these c i t i e s  

;hat want t o  intervene, I ' m  not going t o  stop them from 

i nterveni ng . 
MR. McLEAN: Yes, s i r .  

MR. RICHARD: We have no object ion.  

THE COURT: 1'71 admonish you, you've s t i l l  got one 

lour t o  argue your motion. 

MR. McLEAN: Good morning, Judge Gary. Thank you f o r  

;aking the time t o  hear our case. 

I ' d  1 i k e  t o  introduce counsel, Lorena Holley, who's 

in  our side a t  the Publ ic Service Commission; Mr. Barry Richard 

md Bruce Culpepper, who w i l l  be hearing the other side o f  the 

zase. 

I want t o  t e l l  you, f i r s t  o f  a l l ,  Judge, what we're 

joing here. The Public Service Commission issued a lawful  

i rder  on February the 7th. That order has survived i n d i r e c t  

challenge i n  the 1st D i s t r i c t  Court o f  Appeal, as you know, 

under w r i t  o f  p roh ib i t ion .  

with the orders i n  t h a t  case. 

1 bel ieve you have been provided 

Judge, the Pub1 i c Servi ce Commi ss i  on i ssues many 

FLORIDA PUBLIC SERVICE COMMISSION 
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orders every year. 

v io la ted and i t  i s  unusual f o r  there t o  be any not ion tha t  they 

might be v io la ted.  We deal w i t h  companies l i k e  BellSouth, 

Verizon, F lo r ida  Power & L ight ,  F lor ida Progress, Gulf  Power, 

TECO, the  former SSU and the F lor ida Water, F lo r ida  Water 

Services Corporation. Those orders normally go and they ' re  

complied w i t h  and i t ' s  no b i g  deal. 

I t  i s  unusual f o r  those orders t o  be 

The Commission has l i m i t e d  remedies w i t h  respect t o  

enforcement o f  our orders. But the pub l ic  - - s t r i k e  tha t .  But 

the Legis lature says t o  us and t o  you, s i r ,  i n  l e g i s l a t i o n  t h a t  

when a v i o l a t i o n  i s  l i k e l y  or when there has been a v io la t ion ,  

the Publ ic Service Commission can come t o  your court  and seek 

t o  add your au thor i ty  t o  our order. And I submit t o  you tha t  

i s  the on ly  e f f e c t  o f  what t h i s  in junc t ion  does. So i t  was t o  

add the au tho r i t y  o f  the c i r c u i t  court  t o  the order which we 

have already issued. And the reason f o r  t h a t  i s  I bel ieve the 

Legi s l  ature understood t h a t  about a1 1 the Pub1 i c Service 

Commission can do i s  f i n e  someone when they don ' t  comply w i th  

the order. We have no i n j unc t i ve  powers, we have none o f  your 

enviable powers i n  equi ty  t o  make people do what you t e l l  them 

t o  do. We can only f i n e  them. 

I bel ieve you w i l l  f i n d  t h a t  important i n  t h i s  case 

because we have u t t e r l y  no au thor i ty  and we do not al lege any 

au thor i ty  and our order does not suggest t h a t  we have any 

au thor i ty  over the Author i ty  i t s e l f .  

FLORIDA PUBLIC SERVICE COMMISSION 
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Now before we go too f a r  w i th  author i ty ,  I would l i k e  

t o  introduce the rea l  players before you, a t  l eas t  t e l l  you who 

they are. The F lor ida Public Service Commission, we're an 

agency o f  s ta te  government. We regul ate 1 o ts  o f  investor -owned 

u t i l i t i e s  inc lud ing F lor ida Water Services Corporation. 

There's going t o  be some confusion i n  the case , 

because the names are so s imi la r .  So what I would prefer t o  

do, w i t h  Your Honor's leave, i s  r e f e r  t o  the F lo r ida  Public - -  
I ' m  sorry  - -  the F lor ida Water Services Corporation as the 

Corporation because t h a t  would stand i n  contrast  t o  the almost 

i d e n t i c a l l y  named e n t i t y  who i s  also before you, the F lor ida 

Water Services Author i ty.  

F lor ida Water Services Corporation, formerly SSU, has 

been, has been regulated by the F lo r ida  Publ ic Service 

Commission f o r  many years. 

1977 as a member o f  the F lor ida Publ ic Service Commission 

s t a f f .  So they've been around forever; they've been subject t o  

our j u r i s d i c t i o n  t h a t  whole time. 

I handled a case against them i n  

F lor ida Services Water Author i ty,  t h a t  i s  the 

Author i ty,  we assert no j u r i s d i c t i o n  over them. Our order 

t e l l s  them t o  do nothing, suggests t h a t  they should do nothing. 

I f  t h i s  t ransact ion occurs, which you ' re  going t o  hear about, 

our remedy i s  inadequate because F lo r ida  Water Services 

Corporation w i l l  be an empty she l l .  A l l  o f  t h e i r  assets w i l l  

be t ransferred t o  the Author i ty.  We can ' t  f i n e  the -Author i ty 
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and we c a n ' t  e f f e c t i v e l y  f i n e  an organization t h a t ' s  

t ransferred a l l  i t s  assets away. That 's why we come t o  you f o r  

an extraordinary w r i t  and in junct ion.  

t o  enforce our order. - -  

We need your author i ty  

I want t o  t e l l  you a l i t t l e  b i t  about the order. The 

order, the Public Service Commission order which was entered on 

February 7 th  says t o  the  Corporation, s i r ,  not  t o  the 

Author i ty,  t ha t  you may not s e l l  yoursel f .  Under Chapter 367 

- - under Section 367.071, the Publ i c Servi ce Commi ss i  on can 

require,  and no e n t i t y  under our j u r i s d i c t i o n  t h a t ' s  a water 

and sewer company can t ransfer  i t s  assets without our p r i o r  

approval. 

Our order says, don ' t  t rans fer  yourse l f  u n t i l  you 

come t o  us f o r  approval. The order again t e l l s  the Author i ty  

absolutely nothing, requires nothing o f  them. 

You're going t o  hear some argument, I th ink ,  about 

whether t h i s  t ransfer  - -  whether the pa r t i es  are e n t i t l e d  t o  

t h i s  t rans fer  as a matter o f  r i g h t .  

The Publ i c Service Commi ssion order i n essence del ays 

t h a t  decision t o  determine whether they are ent-itled t o  a 

matter o f  r i g h t  o r  whether they are subject t o  a publ ic  

i n t e r e s t  t es t ,  and the administrat ive process o f  the Public 

Service Commission w i l l  determine t h a t  question i n  time. There 

i s  a hearing scheduled i n  the matter. We have no motion t o  

continue t h a t  hearing, no motion t o  set  t h a t  hearing e a r l i e r ,  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

no motion t o  expedite the process. That 
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from the Commission. 

8 

s what the order says. 

you seek au thor i ty  

Judge, I want t o  respec t fu l l y  suggest t h a t  you can ' t  

go behind t h a t  order. That order i s  the order o f  the Public 

Service Commission. And the only reason t h a t  I t h i n k  - -  the 

only reason we're here f o r  i s  t o  add your au thor i ty  t o  tha t  

order. 

Appeal o f  t h a t  order l i e s  i n  the 1 s t  D i s t r i c t  Court 

o f  Appeal. 

the l a w ,  i f  t h a t  order misstates fac t ,  then the appellate route 

i s  a t  the 1 s t  D i s t r i c t  Court o f  Appeal. 

I f  t h a t  order i s  flawed, i f  t h a t  order misstates 

Returning t o  our order and the l i ke l i hood  tha t  i t  

w i l l  be v io lated, there i s  an ex i s t i ng  t rans fer  - -  s t r i k e  tha t .  

There i s  an ex i s t i ng  contract t o  t rans fer  t h i s  u t i l i t y  from the 

Author i ty  - -  I ' m  sorry, s t r i k e  tha t  - -  from the, from the 

Corporation t o  the Author i ty,  from a p r i va te  e n t i t y  t ha t  we 

have regulated f o r  years t o  a governmental e n t i t y  o f  some so r t  

which we do not regulate under Chapter 163. 

So there i s  an ex i s t i ng  contract  t o  t ransfer  would 

suggest t o  us t h a t  there may soon be a v io la t i on .  That 's not 

a l l .  There i s  a statement by Mr. Hoffman, who represented the 

Corporation a t  our hearing, who said, i n  essence - -  t h i s  i s  my 

i n te rpre ta t ion .  I t h i n k  i t ' s  a f a i r  in te rpre ta t ion .  I have 

the t ransc r ip t  f o r  Your Honor's a t tent ion.  I r respect ive o f  

FLORIDA PUBLIC SERVICE COMMISSION 
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ss ion does, we intend t o  carry 

. He was very up f r o n t  w i th  our 

Commissioners, I ce r ta in l y  give Mr. Hoffman c r e d i t  f o r  t ha t ,  

but he always has been. He said, . . " I  don ' t  want t o  be any less 

than frank, Commissioner Bradley, but,  you know, i t ' s  our 

in ten t ion  a t  t h i s  po in t  t o  proceed t o  c losing."  That 's when 

the deal - -  t h a t ' s  when whether the Commission was going t o  

issue the order was under act ive discussion. 

Next, s i r ,  I have a statement by a board member, a 

Mrs., a Ms. Pol lock, I believe, who as recent ly  as t h i s  

Saturday said, " I f  they deny the in junc t ion ,  then I bel ieve we 

can move toward closing."  Mr. Barry (s i c . )  himself - -  I ' m  

sorry. Yes. Mr. Barry himself indicated, Author i ty  o f f i c i a l s  

bel ieve t h a t  they have the r i g h t  t o  close on the deal p r i o r  t o  

gaining PSC approval , which they a1 so r e i t e r a t e  as a 

perfunctory duty. 

Three reasons why we bel ieve our order i s  going t o  be 

violated, but  i t  i s  not the l a s t ,  i n  a statement by Mr. Gray, I 

believe, M r .  Gray indicated tha t  - -  t h i s  i s  my i n te rpre ta t ion  

again. I have h i s  words f o r  Your Honor, i f  you'd wish t o  see 

them. That they may go forward and they may, and there i s  no 

requirement tha t  they not ice anybody. I f  the two par t ies  agree 

between each other, then they can do t h i s  deal when they decide 

t o  do it w i t h  no not ice t o  us. We bel ieve the v i o l a t i o n  i s  

imminent because there 's  a contract, because M r .  Hoffman. said 

FLORIDA PUBLIC SERVICE COMMISSION 
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they were going t o  go forward anyway, a board member says they 

can go forward i f  Your Honor doesn't en jo in  them, our order 

notwithstanding which proh ib i ts  the t ransfer .  And, f i n a l l y ,  

there 's  mention t h a t  they can do .so without notice. 

I ' v e  explained b r i e f l y  why we bel ieve our ex i s t i ng  

remedies are ine f fec t i ve .  

by Mr. Jacobs a t  our agency t h a t  you can ' t  unr ing the b e l l .  

Once t h i s  deal goes down, the Corporation i s  empty; we can ' t  

f i n e  it, we can ' t  take a l i e n  against it, we can ' t  do anything. 

The Author i ty,  we have no j u r i s d i c t i o n  over them a t  a l l .  We 

can ' t  enforce any remedy against them. 

It i s  a f a c t  argued by, ably argued 

But, Judge, 1 don ' t  t h ink  t h a t  the provisions tha t  

permit you t o  issue your in junc t ion  require us t o  show tha t  our 

ex i s t i ng  remedies are ine f fec t i ve .  You ' l l  not ice the s tatute 

which we have quoted i n  our p e t i t i o n  f inds,  I believe, as a 

matter o f  l a w  tha t  there i s  i r reparable i n j u r y  and t h a t  there 's  

no adequate remedy i nvol ved. 

I ' d  l i k e  t o  tu rn  my at ten t ion  b r i e f l y  t o  the bond 

because normal 1 y when Your Honor i ssues an in junct ion,  the 

par t ies  seeking the in junc t ion  ought t o  post bond. 

I ' d  l i k e  t o  urge upon Your Honor tha t  the ex i s t i ng  

Commission order operates as a p roh ib i t i on  t o  t h i s  sale u n t i l  

the Commission s i t s  i n  judgment on e i the r  whether i t  is  a 

ma t te r  o f  r i g h t  or whether i t  serves the publ ic  in te res t .  

i n  any case, our order c l e a r l y  on i t s  face proh ib i ts  t h i s  

But 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

11 

u t i l i t y  from s e l l i n g  i t s e l f  t o  anyone, inc lud ing the Authority. 

I f  Your Honor should see f i t  t o  issue an in junc t ion  

i n  t h i s  case, there i s  no marginal harm - -  i f  there were any 

harm a t  a l l ,  there 's  ce r ta in l y  no marginal harm occasioned by 

your in junc t ion .  AI1 your in junc t ion  w i l l  do i s  t e l l  t h i s  

u t i l i t y  under the au thor i ty  o f  t h i s  Court t ha t  they had be t te r  

honor our order, and beyond t h a t  i t  doesn't  do anything else. 

It doesn' t  move the date a moment, i t  doesn't ,  i t  doesn't l i f t  

the proh ib i t ion ,  i t  doesn't do anything except t e l l  t h i s  

company t h a t  they must comply w i th  a Commission order and, 

Judge, i t  adds your au thor i ty  t o  tha t ,  t o  tha t  p roh ib i t ion .  

And t h a t ' s  what we're here for .  We can ' t  make them do i t  

without your author i ty.  

The Legis lature has found tha t  a v i o l a t i o n  would 

present i rreparabl e i n  jury and the Legi s l  ature has found tha t  

the Commission has no adequate remedy a t  l aw .  

I ' d  1 i ke t o  concl ude. Again, w i th  a1 1 due respect, 

s i r ,  1 don ' t  bel ieve t h a t  you can go behind the order. I don' t  

bel ieve t h a t  you could or should hear anything from the par ty  

tha t  suggests any i n f i r m i t y  i n  the order. F i r s t  o f  a l l ,  they 

took t h a t  i tem t o  the 1s t  DCA l a s t  week and l o s t  almost 

summar i 1 y . 
Secondly - - second, t h i s  i s  not an appeal o f  our 

I f  they br ing  you words o f  i n f i r m i t y  about our order, order. 

they should take t h a t  argument back t o  the 1s t  DCA i n  the form 
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if appeal, i n  a w r i t  o f  mandamus or something where 

j u r i s d i c t i o n  over the Public Service Commission l i e s  i n  matters 

such as t h i s .  This i s  not an appeal. I ,  again, suggest t o  

IOU, s i r ,  w i th  respect, you can ' t -  and ought not go behind the 

srder i t s e l f .  It i s  a lawful  order o f  the Commission. I t ' s  

mchallenged. It was challenged b r i e f l y  a t  the 1 s t  DCA. The 

1st DCA signed o f f  on it. 

We bel ieve the v i o l a t i o n  i s  imminent. I th ink  the 

things t h a t  I mentioned t o  you show t h a t  the v i o l a t i o n  i s  

imminent. But I would also t e l l  you, s i r ,  t h a t  your au thor i ty  

to issue the  in junc t ion  does not depend on whether v i o l a t i o n  i s  

imminent. It simply enjoins a v io la t i on .  That said, the 

;ommission remedy i s  ine f fec t i ve .  We can ' t  enforce t h i s  order 

rJithout your help. We can ' t  enforce t h i s  order without your 

author1 ty. 

Judge, I bel ieve we have shown t h a t  we're e n t i t l e d  t o  

an in junc t ion ,  and we'd l i k e  t o  add the  Court 's au thor i ty  t o  

3ur order. And, f ina l l y ,  I bel ieve t h a t  a nominal bond i s  

appropriate. We're not  asking f o r  a zero bond. We're asking 

f o r  a nominal bond. And we'd urge upon you the not ion tha t  

your i n junc t i on  adds no adverse consequences t o  e i t he r  the 

k t h o r i t y  o r  t o  the u t i l i t y  because i t  orders them t o  do tha t  

uJhich they ' re  already obl iged t o  do and simply orders them t o  

do so under your author i ty ,  s i r .  And I thank you very much. 

MR. RICHARD: May i t  please the Court. I -appear here 
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- -  Barry Richard, and I appear here today as counsel f o r  both 

the F lor ida Water Services Corporation, which i s  the s e l l e r ,  

or ida Water Services Author i ty,  which i s the buyer. 

Counsel suggested a t  the beginning o f  h i s  remarks 

i s  a basic garden va r ie t y  case i n  which the PSC has 

order t h a t  the  par t ies  are subject t o  and tha t  it i s  

unusual, t o  say the leas t ,  f o r  par t ies  t o  be disregarding t h a t  

order. 

t h a t  my c l i e n t  i s  contemplating c los ing despite the order i s  

t h a t  the PSC has no j u r i s d i c t i o n  i n  t h i s  case. A t  i t s  

incept ion i t  has no au thor i ty  t o  have issued the order i n  

addi t ion.  Section 367.071, 367 being the  chapter t ha t  provides 

whatever au thor i ty  e x i s t s  t o  the Pub1 i c Service Commission, 

provides i n  unambiguous terms tha t ,  "An appl i c a t i  on which i s an 

appl icat ion for sale o r  t ransfer  o f  assets by a p r iva te  

regulated e n t i t y  shal l  be disposed o f  as provided i n  Section 

I n  fact ,  t h i s  i s  not a garden v a r i e t y  case. The reason 

f a c i l i t i e s  i n  whole o r  i n  

1 be approved as a matter 

367.045, except tha t ,  A, the sale o f  

p a r t  t o  a governmental au thor i ty  sha 

o f  r i g h t , "  period. 

My c l  i e n t  i s  a governmenta author i ty ,  Your Honor. 

Governmental au thor i ty  i s  defined by the  same chapter, 

367.021(7), as a p o l i t i c a l  subdivision as defined i n  Section 

1.01(8) o f  the F lor ida Statutes, which includes munic ipa l i t ies .  

My c l i e n t ,  by the way, i s  an i n te r l oca l  au thor i ty  composed o f  

two F lor ida mun ic ipa l i t ies  and no others. 
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And then i t  goes on t o  say, ''or a nonprof i t  

corporation formed f o r  the purpose o f  act ing on behalf o f  a 

p o l i t i c a l  subdiv is ion w i th  respect t o  a water or wastewater 

f a c i l i t y . ' '  The Author i ty  i s  a lso a F lor ida nonprof i t  

corporation which ex is ts  f o r  the sole purpose o f  act ing on 

behalf o f  the two c i t i e s  tha t  are i t s  members f o r  the purpose 

o f  creat ing and managing water and wastewater fac i  1 i t i e s .  

There's no question tha t  my c l i e n t ,  the Author i ty,  i s  

a governmental au thor i ty  and, and a t  the very leas t  i s  a 

nonprof i t  organization act ing on behal f  o f  two c i t i e s  w i th  

water and wastewater fac i  1 i t i e s .  And, consequently, i t  i s 

unambiguously t r u e  t h a t  by Flor ida Statute, the very chapter 

t ha t  provides and l i m i t s  the au thor i ty  o f  the PSC, i t  must 

grant t h i s  appl icat ion as a matter o f  r i g h t .  

Second, there 's  a provis ion i n  F lor ida Statute 

367.071, which i s  the provis ion r e l a t i n g  t o  the sale o r  

assignment o f  assets, and requi r ing t h a t  a p r iva te  e n t i t y  which 

i s  regulated by the PSC submit the proposed sale t o  the PSC f o r  

a determination o f  probable cause o f ,  o f  pub1 i c  i n te res t  which 

i t  does not have the author i ty  t o  do when i t ' s  being 

transferred t o  a governmental author i ty .  But even when i t ' s  

being transferred from a p r iva te  e n t i t y  t o  another p r iva te  

e n t i t y ,  the provis ion says t h a t  the PSC has the author i ty  t o  

make a determination o f  publ ic  i n te res t .  However, i t  says the 

sale, assignment or t ransfer ,  and I'm reading only the 
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per t inent  port ions,  may occur p r i o r  t o  Commission approval i f  

the contract f o r  sale, assignment o r  t rans fer  i s  made 

contingent upon Commission approval . The contract between the 

Public - -  the Water Services Corporation and the Water Services 

Author i ty include t h a t  contingency. 

In i t s  order i n  which the  Publ ic Service Commission 

required t h a t  or prohib i ted tha t  the sale be closed p r i o r  t o  

the Public Service Commission's approval, i t  said t h a t  i t  

considered the contingency clause t h a t  was included i n  the 

contract was i n s u f f i c i e n t  t o  meet the requirements o f  t h a t  

s ta tu to ry  exemption t h a t  I j u s t  read t o  you. 

not i n s u f f i c i e n t .  It said exact ly  what the s tatute said. A l l  

i t  d i d  was add in addit ion a statement t h a t  the Publ ic Service 

Commission was required as a matter o f  r i g h t  t o  t ransfer .  

I n  my mind i t  was 

However, t o  remove t h a t  issue from the tab le,  my 

c l i e n t ,  both o f  my c l i e n t s  have now amended t h e i r  contract so 

t h a t  the prov is ion now reads as fo l lows: "The sale and t ransfer  

o f  the assets pursuant t o  t h i s  agreement i s  contingent upon 

approval by the F lor ida Public Service Commission and other 

appl i cab1 e county regul atory agencies , " pe r i  od. There can be 

no question t h a t  the  contingency prov is ion o f  the contract 

meets the requirements o f  the F lo r ida  Statute, which expressly 

states t h a t  they are e n t i t l e d  t o  close on t h i s  deal as long as 

they have t h a t  contingency provis ion p r i o r  t o  Commission 

approval. 
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The F1 or ida Supreme Court i n Hernando County 

versus - -  I'm sorry. The 1 s t  D i s t r i c t  Court o f  Appeal i n  

Hernando County versus the F1 or ida Publ i c Servi ce Commi s s i  on, a 

1997 case, made the fo l lowing statement which was quoted from a 

decision o f  the F lor ida Supreme Court and t h a t  has been 

re i t e ra ted  i n  F lor ida l a w  a number o f  times. 

"Any reasonable doubt as t o  the lawful  existence o f  a 

pa r t i cu la r  power t h a t  i s  being exercised by the Commission, 

r e f e r r i n g  t o  the Public Service Commission, must be resolved 

against the  exercise thereof, and the fu r ther  exercise o f  the 

power should be arrested. 'I In te res t ing ly ,  the F lor ida Public 

Service Commission i t s e l f  i n  2002 u t i l i z e d ,  quoted t h a t  same 

provis ion i n  refusing t o  exercise power. And when the case was 

appealed t o  the F lor ida Supreme Court, the Supreme Court said 

the Publ i c Servi ce Commi ss i  on was correct ,  t h a t  any reasonable 

doubt regardi ng the Publ i c Servi ce Commi s s i  on ' s au thor i ty  must 

be resolved against the Commission and t h a t  the exercise o f  

t h a t  power must be resolved. 

Now what i s  the s igni f icance o f  t h a t  t o  t h i s  case? 

The s ign i f icance o f  i t  i s  t h a t  there i s  no presumption here, as 

counsel would suggest, t h a t  there should be deference t o  the 

Public Service Commission. As a matter o f  f ac t ,  i n  the Supreme 

Court case I was r e f e r r i n g  t o ,  the f i r s t  t h ing  they say i s  t h a t  

the usual deference t o  be accorded t o  the Public Service 

Commission disappears when the re ' s  a question as t o - t h e  PSC's 
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w t h o r i t y  and j u r i s d i c t i o n ,  and tha t  t ha t  must be addressed 

f i r s t .  And, second, t h i s  goes t o  the question o f  one o f  the 

ieavy burdens tha t  the PSC has i n  t h i s  case i n  which they seek 

temporary in junct ion.  

Before 1 reach tha t ,  however, there 's  another issue 

that counsel addressed t h a t  I want t o  c a l l  t o  the at tent ion o f  

t h i s  Court. 

The Public Service Commission was n o t i f i e d  i n  

Vovember o f  2002, November o f  2002 o f  the f a c t  t h a t  my c l i e n t  

intended t o  go through w i th  t h i s  closing, and a l l  o f  the 

documents were provided t o  the Publ ic Service Commission: The 

in te r l oca l  agreement, contract  f o r  the sale and t ransfer .  And 

the Publ ic Service Commiss-ion was advised i n  November o f  2002 

that  my c l i e n t  a t  t ha t  t ime intended t o  close i n  December o f  

2002. That date has been moved forward and was eventual ly 

moved forward u n t i l  February 14th, yet  the Publ ic Service 

Commission took no act ion u n t i l  l a s t  week, which on the eve o f  

the February 14th closing, they f i n a l l y ,  a f t e r  over $5 m i l l i o n  

had been spent by my c l i e n t  i n  preparing t o  s e l l  bonds and 

conclude t h i s  closing, on the eve o f  the c los ing they suddenly 

issued an order t e l l i n g  us not t o  close. 

I f  there i s  an emergency i n  t h i s  case, which I would 

suggest and w i l l  explain i n  a moment there i s  not, but  i f  there 

i s  one, i t  i s  one created not by my c l i e n t ,  but by the Public 

Service Commi ssion, which, despite f u l l  know1 edge o f  my . 
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c l i e n t ’ s  in tent ions as ea r l y  as November o f  l a s t  year, d i d  

nothing u n t i l  l i t e r a l l y  the eve, two days or three days, before 

the c l  os i  ng was expected t o  take p l  ace. 

Now there are two burdens t h a t  the Publ ic Service 

Commission has here. They’ve come before t h i s  Court t o  ask 

t h i s  Court t o  order my c l i e n t  not t o  f u l f j l l  t h i s  c los ing. .  

They r e a l l y  have three burdens. The f i r s t  i s  t o  show tha t  they 

have the  au thor i ty  t o  come t o  the Court i n  the f i r s t  place, and 

the second i s  t o  show t h i s  Court t h a t  there i s  i r reparable 

i n j u r y ,  and the t h i r d  i s  t o  show the Court t h a t  they have a 

substanti a1 1 i kel i hood o f  success on the meri ts;  the elementary 

burdens t h a t  a p l a i n t i f f  has seeking a temporary in junct ion.  

I n  the mota” t h a t  they f i l e d  w i t h  the Court, the 

Publ ic Service Commission c i t e s  Section 367.121( j), which 

authorizes the PSC t o  seek j u d i c i a l  r e l i e f  under appropriate 

circumstances. And the one i n  pa r t i cu la r  t h a t  they refer red t o  

i s  the one t h a t  authorizes i t  t o  seek i n  c i r c u i t  court  r e l i e f  

i ncl  udi ng temporary i n j u n c t i  on. But what t h a t  prov i  s i  on says, 

and i t  i s  a provis ion I would have c i t e d  i f  they had not, i s  

t h a t  they have the power t o  seek r e l i e f  i n  c i r c u i t  court, 

i ncl  udi ng temporary and permanent i n j u n c t i  ons , r e s t r a i  n i  ng 

orders o r  other appropriate order because the Legislature f inds 

t h a t  v io la t i ons  o f  Commission orders o r  ru les  i n  connection 

w i t h  the impairment o f  the u t i l i t y ’ s  operations or  services 

cons t i tu te  i rreparabl e harm. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

19 

There's nothing i n  t h a t  s ta tu te  t o  begin w i th  tha t  

says t h a t  the PSC has no requirement t o  show the existence o f  

i r reparable harm, i f  not f o r  the temporary in junct ion.  But the 

Legis lature has simply made a f i nd ing  t h a t  when we are dealing 

wi th  the th rea t  o f  impairment o f  the u t i l i t y ' s  operations or 

services, t ha t  the Legi s l  ature has created a presumption o f  

i r reparable harm. That 's  not what's before t h i s  Court today. 

There i s  no suggestion i n  t h i s  record, there i s  no evidence i n  

t h i s  record t o  suggest t h a t  there 's  any th rea t  t o  the 

impai rment o f  any u t i  1 i t y  ' s operations or services, which mean 

two things. The f i r s t  i s  t ha t  the PSC has no au thor i ty  t o  be 

seeking t h i s  i n  the f i r s t  place since they do not have general 

au thor i ty  t o  seek a temporary in junc t ion .  But the second i s  

t h a t  t he re ' s  no reason why they should be re l ieved o f  the 

ob l iga t ion  t o  show i r reparable harm. 

Now the PSC counsel suggests t o  the  Court t ha t  

t he re ' s  i r reparable harm because he t e l l s  t h i s  Court, as he 

t o l d  the PSC, t h a t  once t h i s  b e l l  i s  rung, i t  cannot be unrung. 

But he has f a i l e d  t o  explain why t h a t ' s  t rue,  and I honestly, 

Your Honor, cannot understand what t h a t  means. 

What we're deal ing with here i s  a proposed sale o f  an 

asset from one corporation t o  another corporation. 

Courts u l t imate ly ,  as u n l i k e l y  as I bel ieve i t  i s ,  determine 

t h a t  the  PSC does have au thor i ty  despite the  c lear language o f  

F lo r ida  Statutes, and i f  the PSC u l t ima te l y  determines t h a t  i t  

If  the 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

d i l l  not 

asset w i  

20 

approve t h i s  sale, why can i t  not be undone? That 

1 rever t  t o  the Corporation, Water Services 

Corporation. 

The only  ones tha t  stand t o  su f fe r  any loss,  i f  t h a t  

occurs, are the bondholders. And i f  anybody buys these bonds, 

they buy them w i t h  f u l l  knowledge o f  the r i s k .  

Why c a n ' t  i t  be undone? The ownership rever ts  back 

t o  the Corporation. The money received, i f  any money was 

received, because no money w i  11 be received unless bonds are 

sold, but the money received by the Corporation from the 

Author i ty would be returned t o  the Author i ty .  

only one who would lose or  the only  t h i n g  t h a t  would be l o s t  

would be whatever the loss on investments would have been by 

the bondholders who purchased them. 

Commission loses nothing. The customers o f  the u t i l i t y  lose 

nothing. The suggestion tha t  t h i s  cannot be undone i s  a 

suggestion t h a t  i s  beyond my understanding, and perhaps counsel 

could explain i t  t o  Your Honor when he returns t o  the rostrum. 

There i s  no question t h a t  somebody might lose some money i f  

i t ' s  undone, but the somebody can only  be the  bondholders who 

are buying them w i t h  f u l l  understanding o f  t h a t  r i s k .  

So counsel has fa i l ed ,  not only  f a i l e d  t o  prove 

Presumably the 

But the Public Service 

i r reparable i n j u r y ,  but  f a i l e d  t o ,  t o  car ry  the very elemental 

burden o f  introducing any evidence t o  establ ish i r reparable 

harm. 
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Now i f the re ' s  i rreparabl e harm t h a t  woul d be 

suffered i n  t h i s  case or harm a t  l eas t ,  because there 's  some 

question as t o  whether or not f inanc ia l  damage i s  ever 

considered i r reparable,  but i t  c l e a r l y  would be my c l i en ts .  

Any movement i n  the i n te res t  r a t e  i n  t h i s  v o l a t i l e  market t ha t  

cur ren t ly  ex i s t s  can mean a d i f ference o f  m i l l i o n s  and m i l l j ons  

o f  do l l a rs  and, i n  fac t ,  can mean the di f ference o f  the a b i l i t y  

t o  even car ry  through t h i s  transaction. 

My c l i e n t s  d u t i f u l l y  n o t i f i e d  the Public Service 

Commission i n  November o f  l a s t  year o f  t h e i r  i n ten t i on  t o  go 

through w i t h  t h i s .  Months and months have now gone by. The 

Public Service Commission has waited without explanation a l l  o f  

t h i s  time and i f  - -  and they have now scheduled a hearing i n  

July. In July .  And counsel says, we l l ,  Your Honor, nobody has 

moved t o  expedite t h i s .  But the Publ ic Service Commission had 

an a1 1 -day hearing several weeks ago i n  which i t  was made 

patent ly  c lear  t o  them tha t  t ime i s  o f  the essence by both 

sides. Scheduling t h i s  i n  Ju ly  i s  a message t h a t  they don ' t  

intend t o  rush. So i f  anybody stands t o  be harmed in t h i s  

case, i t ' s  my c l i e n t .  

THE COURT: Excuse me, Counsel. 1 thought May was 

when the scheduled hearing was. 

MR. RICHARD: My understanding i s  i t ' s  July,  Your 

Honor. On the calendar t h a t ' s  posted on the web s i t e  f o r  the 

Public Service Commission, i t ' s  shown i n  July. B u t ' i f  i t ' s  
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May, t h a t ' s  s t i l l ,  t h a t ' s  s t i l l  a long time and could mean, i t  

could mean the death o f  t h i s  deal, f a r  more expense i n  the 

deal. 

F ina l l y ,  Your Honor, they've got t o  prove substantial 

l i k e l i h o o d  o f  success. We have heard nothing. By the way, 

there 's  nothing even i n  t h a t  s ta tu te  t h a t  says t h a t  t hey ' re  

re l ieved o f  the ob l iga t ion  t o  prove substantial l i k e l i h o o d  of 

success. And I cannot imagine how they ' re  going t o  prove i t  i n  

t h i s  courtroom today given what the  statutes say. 

And t h a t  leads me t o  one comment on the 1 s t  D i s t r i c t  

Court o f  Appeal decision so t h a t  i t  cannot be suggested tha t  

the Court did more than i t  did.  I saw i t  from the Public - -  

from the 1 s t  D i s t r i c t  Court o f  Appeal on an emergency basis, a 

w r i t  o f  p roh ib i t i on  t o  keep the Publ ic Service Commission from 

attempting t o  stop t h i s  sale. 
One o f  the responses, as a matter o f  fac t ,  I t h ink  

the primary response made by the respondents, which was not 

only the Publ ic Service Commission but  a group o f  c i t i e s ,  was 

tha t  the  pub1 i c  - - i t  was not appropriate f o r  the 1 s t  D i s t r i c t  

Court o f  Appeal t o  consider t h i s  because o f  the lack  o f  an 

ev ident iary  record before the Court. And the primary response 

t h a t  I believe - - although the Court gave us no reason, i t  j u s t  

denied the p e t i t i o n .  I t h ink  the  primary reason f o r  the 

Court 's concern was because a l o t  o f  issues were raised, 

factual issues i n  the responses t h a t  were f i l e d .  O f  course, 
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the 1 s t  D i s t r i c t  Court o f  Appeal has no way o f  resolv ing 

factual  disputes. That has nothing t o  do w i t h  the  obl igat ion 

o f  the Publ ic Service Commission now t h a t  i t  comes before t h i s  

Court, nothing t o  do w i t h  i t s  ob l iga t ion  t o  show t h i s  Court 

t ha t  i t  has a substantial l i ke l i hood  o f  success on the, on the 

merits. And considering the f a c t  t h a t  the s tatutes are crysta l  

c lear  t h a t  my c l i e n t  i s  e n t i t l e d  t o  t h i s  t rans fer  as a matter 

o f  r i g h t ,  number one, and tha t ,  number two, we are e n t i t l e d  t o  

close p r i o r  t o  approval because o f  the contingency clause i n  

the contract  - -  I'm not saying t h a t  Your Honor can determine 

t h a t  we're going t o  win, but  surely the PSC cannot come before 

you and t e l l  you today t h a t  t he re ' s  a substantial l i ke l i hood  

t h a t  i t ' s  going t o  succeed on the merits. 

Your Honor, t h i s  motion f o r  ' a -  temporary in junc t ion  i s  

I t  comes much too  l a t e .  I f  the PSC intended t o  inappropriate. 

do t h i s ,  they should have done i t  i n  November. They d i d n ' t  

consider i t  an emergency a t  t h a t  time, despite the  f a c t  t h a t  

the c los ing  was then scheduled f o r  December. And they - -  i t ' s  

inappropriate f o r  them t o  be before the Court asking f o r  t h i s  

r e l i e f  now. 
MR. McLEAN: Judge Gary, I bel ieve you heard 

Mr. Barry concede a t  the opening o f  h i s  remarks t h a t  he would 

v i o l a t e  the  order unless t h i s  Court enjoined h i s  c l i e n t  from 

doing so. 

M r .  Barry has ye t  t ha t  we have t o l d  h i s  c l i e n t ,  the-Author i ty ,  

I want t o  again make the po in t  t h a t  I'm not sure 
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t o  do nothing, they need do nothing t o  comply w i t h  our order. 

de d i d n ' t  t e l l  them t o  do anything. 

M r .  Barry brought a number o f  supposed i n f i r m i t i e s  o f  

our order t o  your a t tent ion.  He-should b r i n g  those t o  the 

a t ten t ion  o f  the 1s t  D i s t r i c t  Court o f  Appeal t h a t  has a f u l l  

menu o f  remedies before i t ,  inc lud ing a stay, inc lud ing . 

mandamus and any other w r i t  t h a t  seems appropriate i n  the 

premises. 

says he i s  prepared t o  v i o l a t e  i n  the absence o f  an in junc t ion  

from t h i s  Court, s i r ,  and t h a t ' s  why we need your in junct ion.  

The lawful  doubt argument i s  an argument tha t  i s  made 

He has not challenged a v a l i d  order, which he now 

before the  1s t  D i s t r i c t  Court o f  Appeal and the Supreme Court 

cases - -  and i n  the Supreme Court when our orders are 

chal lenged rou t ine ly .  Those are appel 1 ate arguments which he 

should make t o  t h a t  court .  

M r .  Barry made much o f  the b e l l  r i ng ing  argument t h a t  

I gave you, so l e t  me give i t  t o  you again. And I take h i s  

i n v i t a t i o n  t o  take the rostrum t o  te l l  you why we can ' t  enforce 

it: Because when the deal goes down, the Corporation i s  an 

empty she l l .  All we can do i s  f i n e  them. That i s  our u l t imate 

remedy without your, without your in junct ion.  They w i l l  be 

gone. 

A l l  the assets are somewhere else and the money f o r  the assets 

w i l l  be i n  Minnesota. They don ' t  have t o  answer us because we 

c a n ' t  make them answer us. We can make them answer 'us w i th  

I don ' t  know t h a t  we can make them answer our process. 
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your in junct ion.  You, s i r ,  can make them answer you very we 

i f  they should choose t o  v io la te  your in junc t ion ,  and t h a t ' s  

Ylrhy we ' r e  here. 

1 

The expedition, they can take a p e t i t i o n  f o r  w r i t  o f  

mandamus t o  the appropriate appellate court  and mandate us t o  

hold a hearing sooner, i f  they care to ,  although t h e y ' l l  be 

subject there t o  the defense o f  having f a i l e d  t o  exhaust 

administrat ive remedies. They haven't asked us. They said 

nothing t o  us about speeding the matter up. They s t i l l  can. 

And they may well  get r e l i e f  i n  t h a t  regard, i f  t h a t ' s  what 

they want. The Commission calendar i s  a somewhat crowded 

calendar, but  we have made arrangements many times t o  hear 

matters e a r l y  o f  great pub1 i c  i n te res t .  

And, again, i f ,  i f  the order doesn't  s e t  the hearing 

soon enough f o r  the-ir tastes, the order can be attacked i n  the 

appellate court  or  i t  could be attacked a t  our leve l .  They 

could ask us t o  expedite. 

Last, I d o n ' t  qu i te  understand the l i ke l i hood  o f  

success. What we're asking f o r  i s  the opportunity t o  have a 

hearing. We're d e f i n i t e l y  going t o  succeed i n  tha t  w i th  the 

help o f  your in junc t ion ,  should you choose t o  issue it. We're 

not t r y i n g  t o  p reva i l ,  we're not t r y i n g  t o  seek damages, we're 

not t ry ing t o  get gain time. We are i n  the business o f  t r y i n g  

t o  hold a hearing t o  determine some issues o f  great publ ic  

i n t e r e s t  which have been presented t o  our agency and upon which 
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our Commi ssioners have ruled. 

And, l a s t l y ,  i t  i s  our fea r ,  and I bel ieve now more 

well -founded than ever, t ha t  our lawful  order which stands as 

the l a w  o f  F lor ida has not been challenged, t h a t  our lawful  

order w i l l  be v io la ted.  And I bel ieve you've heard tha t  from 

Mr. Richard t h i s  morning, s i r .  Thank you very much. 

MR. GROOT: Your Honor, Lonnie Groot representing the 

City o f  P a l m  Coast. Just b r i e f l y ,  we would adopt the arguments 

o f  the PSC, but  we would also j u s t  po in t  out t o  the Court t h a t  

i t ' s  our view t h a t  the issue o f  whether F lor ida Water Services 

Author i ty  i s ,  i s  o r  i s  not a governmental au thor i ty  i s  not 

before the Court. And i t ' s  the pos i t i on  o f  the City o f  P a l m  

Coast t h a t  i t  c l e a r l y  i s  not, i t  c l e a r l y  doesn't meet the 

d e f i n i t i o n  set  f o r t h  i n  the s tatute,  and t h a t  t h a t  matter-has 

been and w i l l  continue t o  be presented t o  the Public Service 

Commission. And we bel ieve tha t  t h a t  determination w i l l  be 

appropriate by e i the r  a r u l e  adoption or order o f  the Public 

Service Commi ssion. Thank you, Your Honor. 

THE COURT: Very we1 1 . 
MR. JACOBS: Good morning, Your Honor. My name i s  

Arthur Jacobs. 

Plantat ion Community Association, Inc., and we have asked the 

Court t o  al low us t o  appear as amicus cur iae i n  our pleadings 

before the Court. 

I ' m  here on behalf o f  the  Amelia Is land 

I represent 2,500 users o f ,  o f  F lo r ida  Water Services, 
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the Corporation. There's some 

counties i n  F lo r ida  users o f  F 

sewer. 

27 

several hundred thousand i n  26 

o r i  da Water Services water and 

Your Honor, I t h ink  it3 important t o  note tha t ,  t h a t  

the two c i t i e s  t h a t  formed t h i s  p a r t i c u l a r ,  attempted t o  form 

t h i s  Author i ty ,  none o f  the users o f  F lo r ida  Water Services are 

i n  those c i t i e s .  

Your Honor, the arguments t h a t  I ' v e  heard today from 
Mr. Richards regarding t h e i r  pos i t ion ,  these are the same 

arguments tha t  were made i n  the 1 s t  D i s t r i c t  Court o f  Appeals, 

and f o r  whatever reason the 1 s t  D i s t r i c t  Court o f  Appeals d i d  

not grant t h e i r  w r i t  o f  p roh ib i t ion .  

I would submft t o  you, Your Honor, t h a t  p a r t i c u l a r l y  

i n  my f o l k s '  instance there 's  $171 m i l l i o n  o f  cont r ibut ions i n  

a id  o f  construction, which are p a r t  o f  t h i s  deal, as 

M r .  Richards c a l l s  it, the deal. I n  t h i s  deal there 's  

$171 m i l l i o n  o f  contr ibut ions i n  a i d  o f  construction. My 

1 i ttl e f o l  ks over on Amel i a  Is1 and on ly  have about $500,000 

t i e d  up i n  that .  These are monies t h a t  are being u t i l i z e d ,  as 

we understand it, t o  purchase - -  these are, these monies are 

being u t i l i z e d  i n  t h i s  deal, and we w i l l  lose those monies as 

they would be applied t o  fu tu re  growth o f  our u t i l i t y .  So 

we're c e r t a i n l y  i n  imminent danger and p e r i l .  We do not  have 

any vote o r  any author i ty  t o  react  t o  people out i n  M i l t on  and 

Gulf Breeze as t o  how they ' re  going t o  regulate the  ' u t i l i t i e s  
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want t o  stress again tha t  as best I can 

d you and t o l d  us a l l  indeed t h a t  t h i s  

ideal, as he ca l led  it, i s  going t o  go through, they ' re  going t o  

28 

over i n  Nassau County. 

So I submit t o  you, Your Honor, t ha t  the in junc t ion  

i s  t he  appropriate measure f o r  t h i s  Court so tha t  the Public 

Service Commi s s i  on can determi ne -whether or  not, number one, do 

they have t h i s  as a mat ter  o f  r i g h t  or, number two, i s  it i n  

the pub l ic  i n te res t  t ha t  t h i s  deal, as Mr. Richards c a l l s  it, 

goes down? So I would ask you t o  grant t h i s  in junct ion.  We 

adopt the comments o f  the Public Service Commission. 

Honor, I t h ink  we have no other remedy but t h i s ,  p a r t i c u l a r l y  

whenever the shot 's been f i r e d  over the bow and they say, no 
matter what the Public Service Commission i s  doing, they t o l d  

them, I t h ink  i t  was on February the 7th, I was there, they 

sa id,  we're going t o  go ahead and close anyway. And 

Mr. Richards t o l d  you, said t o  YOU today t h a t  without t h i s  

in junc t ion  they would proceed t o  c los ing i n  sp i te  o f  what the 

Your 

Pub1 i c Servi ce Commi s s i  on w i  shes t o  do. 

So, Your Honor, we ask t h a t  you do grant t h i s  

in junct ion.  Thank you f o r  your time. 

MR. TWOMEY: May i t  please the Court. Your Honor, 

I ' m  Mike Twomey appearing on behal f o f  Col l  i e r  County, F1 or ida,  

Association, Inc. ,  which i s  located i n  and the Sugarmi 1 1 Woods 

C i t rus  County. 

Your Honor, I 

t e l l  M r .  Richard has t o  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

29 

close t h i s .  

issuance o f  bonds. 

unl ess you or someone e l  se enjoins the transaction. 

I t ' s  going t o  require $550 m i l l i o n  worth o f  the 

I heard him t e l l  you i t ' s  going t o  happen 

The question, Your Honor o f  governmental author i ty  

tha t  M r .  Richards so, so confident y t o l d  you was out o f  

question was clear i s  indeed not. That i s  a question o f  f ac t  

and 1 aw. 

Commission a t  the time they have t h e i r  hearing. 

It ' 1  1 be considered by the F1 or ida Publ i c  Service 

Likewise, whether or not  the contingency clause t h a t  

Mr. Richard spoke t o ,  Your Honor, whether i t  i s  adequate or not 

i s ,  again, a question o f  l a w  and f a c t  t h a t  has t o  be determined 

by the  F lo r ida  Public Service Commission, the agency, as Your 

Honor i s  aware, which i s  charged w i th  i n te rp re t i ng  the u t i l i t y  

statutes i t  ' s .charged w i t h  enforcing. 

Agai n, Your Honor, 1 i kewi se, the nonpro f i t  status o f  

the Author i ty  corporation, which was entered i n t o  a t  the l a s t  

minute a t  the  Public Service Commission hearing on February the 

4th, whether tha t  meets the  requirement o f  the  s ta tu te  tha t  

would a l low f o r  a matter o f  r i g h t  t rans fer ,  Your Honor, i s ,  

again, a question o f  l a w  and f a c t  t o  be considered by the 

Publ i c Service Commi ssion i n  t h e i  r exper t i  se. 

The - -  consequently, Your Honor, the, the issues t o  

be heard, t o  be decided have t o  be heard a t  the  Publ i c  Service 

Commission. And as pointed out by M r .  McLean, i f  the u t i l i t y ,  

which i s  the  only body t h a t  i s  regulated by the Publ ic Service 
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Lommission, i f  the u t i l i t y  f inds f a u l t  w i t h  the Commission's 

decisions on those three points and i t s  u l t imate decision on 

vhether t h i s  sale i s  i n  the pub l ic  i n t e r e s t  o r  e n t i t l e d  t o  a 

matter o f  r i g h t  t rans fer ,  then it should take i t  t o  the 

1s t  D i s t r i c t  Court o f  Appeals, which by cons t i t u t i on  and by 

s ta tu te  i s  the sole court  t o  hearing water and sewer cases, 

My, my c l  i e n t s  and Sugarmi 11 Woods have many m i  11 ions 

o f  do l l a rs  o f  t h i s  contr ibuted property, CIAC, t h a t  w i l l  be 

l o s t  t o  them i f  t h i s  deal goes through. There's more even for 
the customers t h a t  reside i n  Marco Is land. 

So, Your Honor, we th ink  there 's  i r reparable harm. 

The deal w i l l  go down, the money w i l l  be l o s t ,  we th ink,  and we 

would urge you, f o r  the reasons given by the Public Service 

Commission and others; t o  grant the i n junc t i on  and protect  us 

from the deal c losing. Thank you, s i r .  

THE COURT: Anything else? Okay. I t h i n k  i t ' s  

p r e t t y  wel l  conceded by both sides t h a t  the PSC may have no 

au thor i ty  over the F lo r ida  Water Services Author i ty.  

t h a t  ' s conceded by everyone. 

However, the Pub1 i c Servi ce Commi ss i  on does have 

I th ink  

au thor i ty  under the s ta tu te  over the F lo r ida  Water Services 

Corporation, and the Court so f inds.  

The Court a lso f inds t h a t  there w i l l  be i r reparable 

harm and t h a t  there i s  a substantial l i k e l i h o o d  o f  success. I 

w i l l  grant the temporary in junc t ion  w i t h  a nominal amount i n  
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the amount o f  $5,000 required. 

Judge Francis w i l l  hear t h i s  case further.  I'm k ind 

o f  a pinch h i t t e r  f i r s t .  So I would suggest t h a t  you get w i th  

h i s  j u d i c i a l  assistant t o  se t  up t h e ,  whatever fur ther  hearings 

you may have. 

I will have an order entered today and avai lable - f o r  

a l l  par t ies.  Okay. Thank you. Good luck t o  a l l  o f  you. 

(Hearing concl uded a t  approximate1 y 10 : 15 a.m. ) 
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