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Commission Clerk:
My office has been requested to forward the enclosed documents for inclusion in

your records for the ongoing investigation into the proposed sale of Florida Water
Services. These are the documents received by my office from Mr. Derek Phillips,

Assistant County Attorney for Osceola County. These documents concern that county's
filings contesting the pending sale. For the record, these include:

1.

Cover letter of 21 January 2003 from Derek Phillips to Bob Knight.

2. Petition for Writ of Quo Warranto of Osceola County versus named
individuals of Gulf Breeze, Milton and Florida Water Services in Case No.
C103-0C-0107 in the Circuit Court of the Ninth Judicial Circuit; including
exhibits attached thereto as follows:
3. Exhibit "A," letter of December 17, 2002 from Richard Doran of the Office of
Attorney General for Florida to Ms. Jo O. Thacker denying a request to take
quo warranto action.
4. Exhibit "B," the interlocal agreement between Gulf Breeze and Mifton
apparently last revised on 9/16/02.
5. Exhibit "C," the Asset Purchase Agreement between Florida Water Services
Corporation and Florida Water Services Authority dated September 19, 2002.
6. Exhibit "D," an email from Richard Lott to Ed Gray, Ill sent Monday,
AUS September 16, 2002 concerning points on Exhibits B and C.
ggﬁ; — 7. Plaintiff's (Osceola County's) Reply to Defendants' Motion to Dismiss
coMm Amended Complaint versus Gulf Breeze, Milton and Florida Water Services
CTR in Case No. C102-OC-2810 in the Circuit Court of the Ninth Judicial Circuit;
ggs including exhibits attached thereto as follows:
opPc T 8. Exhibit "A" Asset Purchase Agreement between Florida Water Services
MMS _ Corporation and Florida Water Services Authority dated September 19, 2002.
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9. Exhibit "B," Amendment and Restatement of Asset Purchase Agreement
between Florida Water Services Corporation and Florida Water Services
Authority dated December 20, 2002.

10. Exhibit "C," an email from Richard Lott to Ed Gray, lif sent Thursday,
September 5, 2002 concerning the initial Florida Water Services Authority
public notices and in particular stating that "'l hope we do not have to
mention specifically that we are acquiring the "Florida Water Services
Company" assets in the ad.”

11. Plaintiff's (Osceola County's) Reply to Defendants’ Alternative Motion to
Dismiss or Transfer Due to Improper Venue versus Gulf Breeze, Milton and
Florida Water Services in Case No. C102-0OC-2810 in the Circuit Court of the
Ninth Judicial Circuit.

Please enter these documents into your records for this docket and date stamp
the duplicate copy of this cover letter and mail it in the enclosed stamped, self-
addressed envelop.

Sincerely,

Robert Knight
Utilities Regulatory Director

CC: Robert B. Battista, Citrus County Attorney



21 January 2003

Mr. Bob Knight, Esq.

Utilities Regulatory Director

Office of Utilities Regulation

3600 West Sovereign Path, Suite 269
Lecanto, FL 34461

OSCEOLA _
COUNTY Re: Florida Water
ATTORNEY’S _
OFFICE Dear Mr. Knight:
I've been asked to send you hard copies of the documents that
we've filed in Osceola County to contest the pending sale of the utility
County Attorney systems.
Jo O. Thacker

Enclosed, please find copies of our docketed petition in quo warranto
Deputy County Attorney  and reply to defendants’ motion to dismiss.

Kathlein K. Payne )
| hope you find these filings useful. If you have any questions, please

Assistant County Attorney ~ Call me at (407) 343-2334.

Sherry G. Hopkins
Sincerely,

Assistant County Attorney
Scott D. Polodna w ,
Assistant County Attorney &/ L >’"—
Olga Sanchez de Fuentes Derek Phillips

‘ Assistant County Attqrney
Assistant County Attorney

Derek Phillips /Enclosures

Osceola
County

O RRES  ess

Uirmeh. ingationflori knight 1 copies of pleadings 01212003.wpd

1 Courthouse Square, Suite 4200
Kissimmee, Fl 34741-5488
Phone (407) 343-2330

Fax (407) 343-2353



IN THE CIRCUIT COURT OF THE
NINTH JUDICIAL CIRCUIT
IN AND FOR OSCEOLA COUNTY, FLORIDA

OSCEOLA COUNTY, a political
subdivision of the State of Florida,

Petitioner,

Case No. CI03-0C- (/{7
V.

CARL HOFFMAN, RICHARD OUTZEN JR.,

and CLAY FORD, in their capacities

as Councilmen for the City of Gulf Breeze,

a Florida Municipal Corporation; MARILYN JONES,
BETTY WILLEY, BUDDY JORDAN, R.L. LEWIS,
CLAYTON WHITE, and LLOYD HINOTE,

in their capacities as Council Members for the City of Milton,
a Florida Municipal Corporation;

J. LANCE REESE, BRENDA POLLACK, and
ROBERT SMITH, in their capacities as Public Officials
for Florida Water Services Authority,

Respondents.

/

PETITION FOR WRIT OF QUO WARRANTO
Pursuant to Fla. Const. art. V, § 5(b) and Fla. R. Civ. P. 1.630, Osceola County
respectfully petitions this Coﬁrt for the issuance of writs in quo warranto directed to
Respondents in their capacities as Council Members for the City of Gulf Breeze,

Council Members for the City of Milton, and putative public officials for the Florida
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Water Services Authority (FWSA). Issuance of these writs 1s appropriate because a
preliminary basis forrelief exists in that Respondents are attempting to exercise rights
or privileges ostensibly derived from their official governmental capacities which
depart from the essential requirements of the law in such a manner that Petitioner's
constitutional and statutory rights have been violated and Petitioner has suffered
material injury for which there is no adequate remedy by appeal. Petitioner shows the
Court in support hereof as follows:
I. JURISDICTIONAL BASIS
1. Fla. Const. art. V, § 5(b) and Fla. R. Civ. P. 1.630 confer on this Court
jurisdiction to issue writs in quo warranto. The writ has traditionally been used to test
the right of persons or entities to exercise some right or privilege which derives from
the state or to challenge actions that are beyond the authority granted to a public
official. Merrill v. Gerow, 79 Fla. 804, 85 So. 144 (1920); Martinez v. Martinez, 545
'S0.2d 1338 (Fla. 1989); Belle Island Inv. Co., Ltd. v. Feingold, 453 So0.2d 1143 (Fla.
3™ DCA 1984); Snead v. State, 415 So. 2d 887 (Fla. 5 DCA 1982). Quo warranto
is a remedial writ, and it may be extended to new situations on a proper showing.
State ex. rel. Pooser v. Wester, 126 Fla. 49, 170 So. 736 (Fla. 1936). Although the
Attorney General has been notified of these proceedings, he has demurred to file suit

against Respondents. (Exhibit A).
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2. Petitioner has standing to pursue the writ in this venue. In quo warranto
proceedings seeking the enforcement of a public right', the people are the real party
to the action,; the person bringing suit need not show that he has any real or personal
interest in it. Pooser, supra, 126 Fla. at 52-53, 170 So. at 739. Due to the actions
complained of herein and the direct, imminent threat they pose to the constitutional
rights of Osceola County and its more than 172,000 citizens, venue for this action is
proper in the Ninth Circuit Court in and for Osceola County. Star Employment
Service, Inc., v. Florida Industrial Commission, 122 So.2d 174 (Fla. 1960)(suit
alleging invasion of constitutional rights by governmental agency properly brought
in county where invasion is threatened).

3. The Local Government Comprehensive Planning and Land
Development Regulatory Act, Part II, Fla. Stat. ch. 163, requires each county and
municipality to adopt a financially feasible local government comprehensive plan and
implement land development regulations. Fla. Stat. ch. 163.3 177(3) requires each
comprehensive plan to contain a mandatory capital improvement element for all
public facilities including sanitary sewer and potable water facilities. See Fla. Stat.

ch. 163.3164(24) (definition of "public facilities"). Fla. Stat. ch. 163.3180 establishes

! The constitutional rights violated here are those secured to Petitioner and its
citizens guaranteeing them due process and home rule authority as set forth herein. -
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the concurrency mandate for the availability of public facilities as a key enforcement
and monitoring mechanism within the local comprehensive planning process.
Specifically, Fla. Stat. ch. 163.3180(2)(a) provides as follows:

Consistent with public health and safety, sanitary seWer,

solid waste, drainage, and potable water facilities shall be

in place and available to serve new development no later

than the issuance by the local government of a certificate
of occupancy or its functional equivalent.

Id.

4, Fla. Stat. ch. 367 provides the statutory authority for the regulation of
privately-owned water and wastewater systems as to both service and rates and grants
the Florida Public Service Commission (FPSC) the exclusive jurisdiction for such
regulatory functions. Additionally, under such regulatory scheme, Fla. Stat. ch.
367.171 grants to each county the option to exclude itself from regiilation by the
FPSC and regulate the rates and services of a privately-owned utility by the adoption
of aresolution by the board of county commissioners. Fla. Stat. ch. 367.022 exempts
from such regulatory scheme systems owned, operated, and managed .by
governimental authorities.

5. . Acquisition of the Florida Water utility assets by the FWSA places
exclusive jurisdiction over the rates and service of the existing Florida Water utility

assets in the FWSA governing board. The power of Osceola County to provide and
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plan for the availability of essential water and wastewater public facilities concurrent
with the demand for such facilities within the County is placed within the sole
discretion of the Gulf Breeze City Council in violation of the power of local
self-government constitutionally granted to Osceola County as a charter county. Such
abrogation of the power of local self-government provided in the Osceola County
charter jeopardizes the County’s ability to comply with the statutorily-mandated local
comprehensive planning requirements, and it places all growth management
initiatives relating to water and wastewater public facilities within the untrammelled
whim and discretion of the FWSA govemning board.

6.  Respondents Reese, Pollack, and Smith were purportedly appointed to
serve on a putative Board of Directors for the FWSA - an alleged body corporate and
politic of the State of Floridé - pursuant to an interlocal agreement that the Cities of
Gulf Breeze (population 5665) and Milton (population 7043), both municipal
corporations of the State of Florida, executed on 17 September 2002. (Exhibit B
hereof). Respondent Council Members of the Gulf Breeze and Milton City Councils
struck their deal under Fla. Stat. ch. 163.01 for the ostensible purpose of, among other
things, purchasing, operating, managing, and administering “public utilities” as
defined in Fla. Stat. ch. 163. |

7. Under the interlocal agreement, Respondents Reese, Pollack, and Smith
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are deemed to be acting in their official capacities when conducting the FWSA’s
business. The agreement charges Respondents with the responsibility to conduct that
business in accordance with the requirements of the Florida Government in the
Sunshine Law.

8. Petitioner contends that Respondents Reese, Pollack, and Smith hold no
title as public officials of FWSA - an entity illegally formed under Florida
constitutional and statutor)f law. Even ifthese Respondents did hold legal title, they
illegally exercised their authority by: authorizing an acquisition agreement with a
private corporate entity called Florida Water Services Corporation (Florida Water);
and illegally asserting authority over public services within the jurisdictional limits
of Osceola County.

9. Petitioner further asserts that Respondents violated Florida
constitutional and statutory law by: (1) their conduct in the negotiations with Florida
Water that led to the purported creation of the FWSA and the ensuing acquisition
agreement between those parties; and (2) the irremediably defective manner in which
these Respondents discharged their legal duties in derogation of the due process

rights that Osceola County and its citizens enjoyed relative to those proceedings.
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[I. STATEMENT OF THE FACTS

10. Florida Water owns and operates 105 water systems and 47 wastewater
utility systems in 26 Florida counties and municipalities. Eight of these systems are
located in Osceola County. Osceola County is a Florida Water custbmer, having paid
it connection fees and received in exchange water and wastewater treatment services.

11. Discussions with Florida Water revealed a desire on its part to sell its
water and wastewater system holdings in this state.

12.  Many counties and cities across the State of Florida, each of which
contained assets owned by, and customers served by, Florida Water within their
respective jurisdictions, participated with the Florida Governmental Utility Authority
(FGUA) in negotiations for the acquisition of Florida Water's assets.

13. - ByResolution 01/02-172, Osceola County determined thatthié County’s
acquisition of the Florida Water assets by the County, operating through the FGUA,
was in the public interest. The County found that it had a paramount public purpose
in acquiring the water and wastewater systems to meet the statutory mandates of
comprehensive planning and growth management responsibilities and to provide

essential public services to the County and its citizens.?

* 2 Byresolution duly adopted on 23 December 2002, Osceola County formally
joined the FGUA. L
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t4.  FGUA bargaining on the terms, conditions, and purchase price to be
paid to Florida Water continued into September 2002.

15. In September 2002, it was revealed that Florida Water and its
representatives had been lobbying Gulf Breeze and Milton governmental officials
since early August 2002 to convince them that it was in their best interestsﬂto form a
rival interlocal authority to make a competing bid on the Florida Water assets.

16. Florida Water owns no assets in Gulf Breeze or Milton. Moreover,
Florida Water serves no citizens of Gulf Breeze or Milton.

17.  Thelobbying efforts prosecuted on Florida Water’s behalf included Gulf
Breeze’s City Manager and the Executive Director of Gulf Breeze Financial Services,
Inc., a corporate entity whose board of directors consists of members of the Gulf
Breeze City Council, having individual discussions with Gulf Breeze City Council
members on this subject, a matter which would foreseeably, and did, come before the
Gulf Breeze City Council.

18. Moreover, in mid-August, 2002, a fut;xre FWSA Board member and a
Gulf Breeze City Council member met with Florida Water executives to negotiate the
terms of both the interlocal agreement, and the consequent Florida Water écquisition

| agreement, that so soon followed.

19. On 21 August 2002, Florida Water officials and the Gulf Breeze City
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Council held a workshop. The agenda posted for the event did not disclose its topic.
Upon the workshop's conclusion, however, a raft of e-mails and proposals pertaining
to the transactions disputed in this Petition issued to a committee of negotiators and
advisors designated by and acting on behalf of the Gulf Breeze City Council.

20. None of the meetings or discussions of the designated committee of
negotiators and advisors were noticed or open to the public.

21. The dcliberatiye processes related to the formation of the FWSA and the
negotiation of the acquisition agreement were conducted in secret meetings.

22. Respondents’ committee of advisors affirmatively took steps to prevent
public notification of, and minimize public interest in, the formation of the FWSA
and its later consideration of the acquisition of Florida Water's assets.

23.  On 17 September 2002, Gulf Breeze and Milton executed the subject
interlocal agreement and thereby created the FWSA.

- 24. Respondents formed the FWS A and approved the acquisition agreement
by ceremonially adopting the work product and ratifying the secret actions of their
committee of negotiators and advisors, all of which work product and actions were
produced or engaged in at secret meetings.

25.  Section 7(B) of the agreement obligates the FWSA to make annual
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payments to Gulf Breeze amounting Lo no less than 2% of the annual gross revenues
of such utilities, but in no event less than $1,500,000. That sum represents more than
10% of the City of Gulf Breeze’s annual budget.

26.  Section 7(C) of the agreement binds the FWSA to transfer to Gulf
Breeze such amounts as might be required to be transferred from time to time, as
specified solely by resolution of Gulf Breeze,

to provide funds for the payment to public agencies having
jurisdiction over portions of the service areas of any
project, of regulatory fees, reimbursements, or taxes,
(including contributions or payments in lieu of such
amounts) in connection with the facilities and operations of
the [FWSA] in such jurisdictions.

27.  Section 7(D) of the agreement commits Gulf Breeze to remit to Milton
20% of all amounts that Gulf Breeze receives from the FWSA under § 7(B).

28.  Section4(0O) provides Gulf Breeze with the power to remove any FWSA
director with or without cause at any time.

29. Section 6 of the agreement purports to confer on the FWSA the authority
to issue bonds to finance the acquisition of any utility system.

30. The intended and practical effect of these provisions was to create a

conduit, appearing to have the imprimatur of legislative legitimacy, that could be used

to channel funds into the coffers of Gulf Breeze and Milton.
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31, On 19 September 2002, representatives of local governments whose
constituents comprised approximately 80% of Florida Water’s customer base
informed the FGUA Board of Directors that the representatives supported FGUA’s
acquisition of Florida Water’s assets for approximately $450 million.

32. Pursuant to a public notification process admittedly designed to avoid
notification of the affected public of the intent of FWSA to enter into an agreement
to acquire Florida Water (the Acquisition Agreement) (Exhibit C)*, the FWSA board
convened on 19 September 2602 for the first time since its creation and found that the
proposed acquisition was in the public interest.

33. Section 1.1 of the Acquisition Agreement provides that Florida Water
shall reimburse the FWSA for its due diligence costs. Section 13.16 of the
Acquisition Agreement provides that Florida Water shall indemnify 4nd hold the
FWSA, Gulf Breeze, Milton, as well as the respective city mayors, council members,
employees, officers and agents, harmless for any costs, claims, liabilities or damages
resulting either from challenges to the Acquisition Agreement or objections to
completion of the proposed acquisition by the FWSA.

34. Also on 19 September 2002, Florida Water issued a press release

3 The parties executed an amended Acquisition Agreement on 20 December
2002. The pertinent operative clauses in the two contracts are substantively identical. -
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announcing that it had contracted to sell the subject water and wastewater utility
systems to the FWSA for $507 million - $471 million in cash payable in two
installments, plus $36 million in capital charges to be retained by Florida Water over
a three-year period.’

35.  The amended acquisition agreement declares the contracting parties’
intent to close their pending sale no later than 14 February 2003. Thus, the
infringement of Osceola County's constitutional rights complained of herein is
imminent.

36. Bythis Acquisition Agreement, the FWSA seeks to become the putative
owner of water and wastewater utility systems in Osceola County - a political
subdivision of the State of Florida located over 500 miles away from the Cities of
Gulf Breeze and Milton. These utility systems serve over 19,000 thousand ‘customers
located in Osceola County, including Osceola County itself. The utility facilities
owned and operated by Florida Water draw their water supplies from sources within
Osceola County. Florida Water’s utility systems treat wastewater generated from
within Osceola County and dispose of the treated effluent in'areas located within

Osceola County.

4 The amended Acquisition Agreement reduces the purchase price to

approximately $456,500,000.
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37.  The FWSA claims that it is not subject to regulation by any state or
county regulatory body in the manner to which Florida Water is regulated by the
FPSC and various county regulatory authorities. Therefore, FWSA would be free to
extend the water and wastewater service areas served by the utility systems in
Osceola County or refuse to extend service in areas currently included in such
authorized service areas without consideration of Osceola County's comprehensive
plan and other growth related pqlicies and procedures as may apply to such utility
service.

38.  This result is both anomalous and illegal. No Florida Water customers
reside in either Gulf Breeze or Milton. No Florida Water assets are located in either
city. Osceola County’s water utility assets have no logical, logistical, or physical
connection with the Cities of Gulf Breeze or Milton. No local govemrﬁéﬁ't’]’home rule
governmental nexus exists between the actions of Gulf Breeze and Milton and the
utility systems servicing Osceola County’s citizens.

OI. NATURE OF THE RELIEF SOUGHT

39. Petitioner seeks writs in quo warranto directing Respondents Reese,
Pollack, and Smith to demonstrate that they legally acquired lawful title as FWSA
officials, and that they acted lawfully in exercising their authority within Osceola

County’s juﬁsdictional limits by entering an agreement to purchase Florida Water's
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assets located within Osceola County. Ultimately, as to these Respondents, Petitioner
seeks a determination by this Court that they have no authority to hold title to and act
as purported public officials of a special-purpose entity, the purpose of which -
acquiring and profiting by utility systems located within and serving Osceola County
- serves no valid municipal purpose on behalf of the residents of Milton or Gulf
Breeze and is therefore invalid.

40.  AstoRespondent Council Members, Petitioner seeks determinations by
this Court that: (1) they had no authority to execute tfxe interlocal agreement that has
givenrise to these proceedings due to failings under the Government in the Sunshine
Law; and (2) they do not possess the power to assert extraférritorial jurisdiction over
assets and customers of Florida Water when no Florida Water assets and no Florida
Water customers are located within the boundaries of the cities that‘the Council
Members represent. |

IV. ARGUMENT

A.  No valid municipal purpose is served by Respondents acting in an
official capacity on a specific-purpose governmental board which has, as its
primary purpose, the creation of an investment and revenue source for Gulf

Breeze and Milton through the provision of water and wastewater services to
Osceola County - a political subdivision located over 500 miles away.-

41. Underthe Municipal Home Rule Powers Act, Fla. Stat. ch. 166.01, cities
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have broad home rule powers within their jurisdictional limits, subject only to the
caveat that the city’s powers must be exercised for “valid municipal purposes.” City
of Ocala v. Nye, 608 So.2d 15 (Fla. 1992). If a municipal action has no relation to the
morals, health, welfare, protection, and safety of the municipality’s citizens, then that
action has no valid municipal purpose. City of Ormond Beach v. County of Volusia,
535 S0.2d 302 (Fla. 5" DCA 1988).

42. Here, Gulf Breeze and Milton have attempted to create in the FWSA an
investment/entrepreneurial entity by which the cities can enjoy all the consequent
monetary and legal benefits while avoiding the usual legal obligations therefor. As
the FWSA'’s attorney explained to Gulf Breeze’s City Attorney in correspondence
dated 16 September 2002, “As you know, the objective we are pursuing is to
implement a plan to expand the revenue sources of the City without Creating any
liability.” (Exhibit D). Indeed, FWSA has been unapologetic in stating that the
proposed acquisition is strictly a business proposition for the revenues that Florida
Water will generate.

43, To this end, recall that the FWSA allegedly is authorized to issue bonds
to fund its acquisition of Florida Water’s assets. Where it is obvious that the primary

purpose of a bond issue is to obtain proceeds to be used in an investment for profit,
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no valid public purpose exists. State v. City of Orlando, 576 So.2d 1315 (Fla. 1991),
The declaration that the court made there is equally apposite here:

A municipality exists . . . to provide services to its

inhabitants. . . . We see no valid public purpose in

investing for investing’s sake. Making a profit is an aspect

of commerce more properly left to commercial banking and

business entities.
576 So.2d at 1317.

44, While the FWSA is nominally a “public instrumentality” under the
inteﬂocal agreement, the flow of revenues from FWSA to which Gulf Breeze and
Milton are contractually guaranteed and additional revenue which Gulf Breeze may
receive simply by the Gulf Breeze City Council passing an ordinance requiring
additional payments from the FWSA, as well as the way that the cities insulated
themselves from liability for the FWSA’s debts, conclusively proves thﬁt'\the FWSA
is actually a profit engine cleverly disguised as a “public instrumentality.” The cities
cannot lawfully form an authority and issue bonds for the sole purpose of operating
a business for profit, especially when doing so redounds to the material detriment of
Osceola County by abrogating both the County’s home rule powers and its statutory -
comprehensive planning and growth management responsibilities for its citizens.

B. Respondents have no authority to take any official action that

operates in derogation of Petitioner’s constitutional rights to home rule power
. and adversely affects Petitioner’s citizens.
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45.  The fundamental statutory and constitutional predicate for the exercise
of joint powers by local government pursuant to an interlocal agreement under the
authority of Part I, Fla. Stat. ch. 163, is declared in Fla. Stat. ch. 163.01(4) as
follows:

A local agency of this state may exercise jointly with any
other public agency of the state, of any other state, or of the
United States Government any power, privilege, or
authority which such agencies share in common and which
each might exercise separately.

Neither Gulf Breeze nor Milton shares in common the power to acquire water and
wastewater utility systems outside their boundaries absent the consent or
acquiescence of the local governments within whose jurisdiction such utility systems
are located. Any joint power exercised through the creation of a separate legal entity
pursuant to Fla. Stat. ch. 163.01(7)(g)1 cannot be a power that neither Milton nor
Gulf Breeze share in common.
46. Fla. Stat. ch. 163.01(7)(g) mandates that:

[Alny separate legal entity created under this section, the

membership of which is limited to municipalities and

counties of the State, may acquire, own, construct,

improve, operate, and manage public facilities relating to

a governmental function or purpose, including, but not

limited to . . . water or alternative water supply facilities

. . . which may serve populations within or outside of the
members of the entity.
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47. Both the legislative history of this section, and precedent evaluating
municipal acquisition of water systems, show that Fla. Stat. ch. 163.01(7)(g) did not
authorize the scheme that the FWSA is attempting here. The Legislative Staff Report
for this section (then known as House Bill 1323; ch. 97-236, Laws of Florida)
confirms that the Legislature never intended the extension of municipal powers to
authorize entry into interlocal agreements for the acquisition and maintenance of
water supply assets by local governments which did not have within their political
bounds the assets or customers of the utility to be acquired. The Staff Report
explained that “. . . ch. 163, F.S,, regulates interlocal agreements, whereby cities or
* counties enter into agreements to provide services, or share expenses for services
which their residents need.” [Emphasis added.]

48.  Absent specific legislative authorization, the acquisition of 2 water and
wastewater utility system by Milton and Gulf Breeze outside their jurisdictional
boundaries absent the consent or acquiescence of the local governments within whoée '
jurisdiction such utility systems are located cannot constitute a joint power which
each share in common since neither Milton nor Gulf Breeze hosts anj; utility systems
that are the subject the acquisition agreement contested hef‘e.. The provision of Fla.
Stat. ch. 163.01(7)(g)(1), providing that a separate legal entity can acquire systems

that serve populations outside of the members of the entity, does not extend the
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common power of either Milton or Gulf Breeze since no Florida Water utility assets
are within the boundaries of either government.

49.  Similarly, where the judiciary has upheld municipalities’ extraterritorial
exertion of their corporate powers regarding proprietary projects such as the one at
issue here, the areas in which those powers were applied was limited to locales
adjacent to and contiguous with the cities’ boundaries. Moreover, the extraterritorial
application of municipal power was approved because: it was necessary or
i£nperative for the protection of the public health of the city (Staté v. City of
Pensacola, 197 So. 520 (Fla. 1940)); existing private facilities were inadequate for
present needs and those of contiguous entities were inadequate (State v. City of
Melbourne, 93 So.2d 371 (Fla. 1957)); or there was an urgent need for water and
alternative sources were inadequate (State v. City of Cocoa, 92 S0.2d 537 (Fla. 1957),
Town of Riviera Beach v. State, 53 So.2d 828 (Fla. 1951)).

50. The foregoing equitable and legal considerations prove that
Respondents exce'eded their authority when they unilaterally asserted extraterritorial -~

jurisdiction over the assets involved here.
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51

Fla. Const. art. I, § 24(c) decrees that this section is self-executing.
implementing legislation for these provisions is codified at Fla. Stat. ch. 286.

52.

53.

The alleged interlocal agreement on which the FWSA is predicated,
and the ensuing acquisition agreement that FWSA purported to strike with
Florida Water, are both void ab initio because the FWSA’s creation was
unconstitutional and otherwise illegal.

Fla. Const. art. I, § 24(b) mandates that:

All meetings of any collegial public body of the executive
branch of state government or of any collegial public body
ofacounty, municipality, school district, or special district,
at which official acts are to be taken or at which public
business of such body is to be transacted or discussed, shall
be open and noticed to the public and meetings of the
legislature shall be open and noticed as provided in Fla.
Const. art. III, § 4(e), except with respect to meetings
exempted pursuant to this section or specifically closed by
this Constitution.

Fla. Stat. ch. 286.011 directs that; -

All meetings of any board or commission of any state
agency or authority or of any agency or authority of any
county, municipal corporation, or political subdivision,
except as otherwise provided in the Constitution, at which
official acts are to be taken are declared to be public
meetings open to the public at all times, and no resolution,
rule, or formal action shall be considered binding except as
taken or made at such meeting. The board or commission
must provide reasonable notice of all such meetings.

The

The Sunshine Law was enacted to protect the public from “closed door™
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politics and, as such, the law must be broadly construed to etfect its remedial and
protective purpose. Evergreen the Tree Treasurers of Charlotte County, Inc. v.
Charlotte County Bd. Of Com’rs, 8§10 S0.2d 526 (Fla. 2d DCA 2002). The statute
should be construed so as to frustrate all evasive devices. This could be
accomplished only by embracing the collective inquiry and discussion stages within
the terms of the statute, as long as such inquiry and discussion was conducted by any
committee or other authority appointed and established by a governmental agency,
and related tc; any matter on which foreseeable action would be taken. Town of Palm
Beach v. Gradison, 296 S0.2d 473, 478 (Fla. 1974). Governmental action taken in
violation of the Government in the Sunshine Law makes that action void ab initio.
Silver Express Co. v. Bd. of Trustees of Miami-Dade Community College et al., 691
So0.2d 1099 (Fla. 3rd DCA 1997). This is true without regard to considerations of-
intent or prejudice; indeed, once a violation of the Sunshine Law is demonstrated,
prejudice is presumed. Port Everglades Auth. v. Int’l Longshoremen's Ass'n Local
1922-1, 652 So.2d 1169 (Fla 4® DCA 1995).

. 54. The parade of correspondence,- informal ‘meetings, and piecemeal
negotiations in which the Respondents and/or their committee of representatives and
advisors participated both with Florida Water and among themselves constituted

violations of the Sunshine Law. Op. Atty. Gen. 90-17 (1990)(where a council
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member was authorized, formally or informally, to meet with a private corporation
and could exercise decisional authority on behalf of the Council, the meeting had to
be open to the public); Op. Atty. Gen. 94-21 (1994)(Council-authorized negotiating
team whose efforts culminated in a finalized and approved agreement had to conduct
all meetings in the Sunshine); Inf. Op. to Evans, (7 June 1989)(Council should
postpone taking action on items controversial or of critical public concern until they
have been properly noticed).

55. The forrr;ation of the FWSA and the approval and purported execution
of the acquisition agreement took place within a one-week period, and Osceola
County was not notified of any of the public proceedings rélating thereto.

56. Sometime prior to September 16, 2002, the City Manager for Gulf
Breeze and Executive Director for Gulf Breeze Financial Services, Inc., a'corporation
later named in the interlocal agreement as the administrator for the FWSA, sﬁoke
individually about creating an authority for the purpose of purchasing Florida Water's
assets throughout Florida with individual Council Members of Gulf Breeze, matters
which would foreseeably come before the Gulf Breeze City Council. In mid-August,
a future board member of the FWSA and a Council member for Gulf Breeze met with
executives of Florida Water Services Corporation for the purpose of negotiating the -

terms of the interlocal agreement and acquisition agreement.
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57.  On or about August 21, 2002, a workshop was held among the Gulf
Breeze City Council and Florida Water; the agenda for said workshop made no
mention of the subject matter of the workshop.

58.  Subsequent to the workshop of August 21, 2002, a se’rieé of emails and
proposals were exchanged with a team of negotiators and advisors designated by and
acting on behalf of the Gulf Breeze City Council.

59. None of the meetings or discussions of the designated committee of
negotiéfors and advisors were noticed or open to the public.

60. The deliberative processes related to the formation of the FWS A and the
negotiation of the acquisition agreement were conducted in secret meetings.

61. The Defendants' committee of advisors affirmatively took steps to
prevent public notification of the formation of the FWSA and“subsequent
consideration by the FWSA of the acquisition of Florida Water's assets.

62. In September, legal advertisements regarding the formation of the

FWSA appeared in newspapers which had no circulation in Osceola County. Osceola

- County was never notified of any public meetings regarding the interlocal agreement

and acquisition agreement prior to such time.

63. Defendants formed the FWSA and approved the acquisition agreement
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by ceremonially adopting the work product and ratifying the secret actions of their
committee of negotiators and advisors, all of which work product and actions were
produced or engaged in at secret meetings.

64. Under Fla. Stat. ch. 286.011, Osceola County and its residents were
entitled to reasonable notice of the meetings conducted by Gulf Breeze, Milton, and
the FWSA. What constitutes reasonable notice is a case- and fact-specific
determination, but it must sufﬁce to apprize the public of the pendency of matters that
might affect their rights, afford them the opportunity to appear and present their
views, and afford them a reasonable time to make an appearance if they wished. Lyon
v. Lake County, 765 So0.2d 785 (Fla. 5" DCA 2000).

65. Respondents’ conduct did not come close to satisfying the reasonable
notice obligations that the law imposed upon them. Despite Respondents® knowledge
that their proposed actions carried consequences both innumerable and portentous for
500-mile distant Osceola County and its more than 172,000 residents, Respondents
and their representatwes affirmatively decided not to publicize notices of their
hearings outside of Santa Rosa County. Indeed, the extent of Respondents’ dex
minimis efforts was to publish in the 16 September 2002 edition of the Pensacola

News Journal notices of the several hearings contested herein. Respondents used no
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broadcast mediain any jurisdiction to publicize the meetings where this half-a-billion
dollar deal would be discussed.

66. Inexplicably, the FWSA’s first public meeting, conducted on 19
September 2002, was held in Escambia County at Pensacola Junior College. The
only attendees at that meeting were the financiers, lawyers, city officials, and FWSA
officers who were responsible for and would profit from approval of the deal.

67. Before Respondents took the illegal actions complained of herein,
Osceola éounty, aconstitutional Charter County since 1992, had cooperated with the
FGUA acquisition efforts to assert the County’s constitutional home rule power and
statutory authority so as to ultimately acquire its several water and wastewater
systems from Florida Water.

68. Concurrently, Respondent Council Members created the FWSA and,
within one week, destroyed Osceola County’s acquisition plan that had been over a
year in the making. Respondents effected this destruction in contravention of the
comity that usually obtains between governmental agencies and the requirements of
the Florida Government in the Sunshine Law, in that Respondents through their
designated committee intentionally prosecuted their campaign without notice to the
County or its residents.

69. Respondent Council Members acted without jurisdiction in their attempt
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to commit their respective cities to FWSA membership, and that effort was void ab
initio. Concomitantly, Respondent FWSA members’ conduct of the FWSA’s
business in violation of the Sunshine Law was equally effective in vitiating the
FWSA’s purported approval of the acquisition agreement with Florida Water.
RELIEF

Wherefore, Petitioner respectfully prays that this Court issue writs of quo
warranto to Respondents ordering them to show cause why their putative actions
complained of herein should not be nullified in their entirety as void ab initio due to
the myriad, fundamental constitutional and statutory violations that Respondents
committed and their having acted outside the authority and jurisdiction of their
respective offices.

Dated this 15% day of January, 2003.

JO O. THACKER
COUNTY ATTORNEY

S L
Derek Phillips, Esquire
Florida Bar No. 0487960
Osceola County Attorney's Office
1 Courthouse Square, Suite 4200
Kissimmee, Florida 34741
Vox: (407) 343-2330

Fax: (407) 343-2353
Attomey for Plaintiff, Osceola County
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CERTIFICATE OF SERVICE
I, Derek Phillips, certify that I caused a copy of the foregoing to be served upon the
following individuals:

Richard I. Lott Esq.,

Miller Canfield et al.

25 W. Cedar Street, Suite 500

Pensacola, FL 32501-5945

Attorney for the Florida Water Services Authority

Carl Hoffman, Richard Outzen, Jr. and Clay Ford
By Serving Edwin A. Eddy, City Manageér

City of Gulf Breeze

1070 Shoreline Drive

Gulf Breeze, FL 32561

Marilyn Jones, Betty Willey, Buddy Jordan,
R.L. Lewis, Clayton White and Lloyd Hinote
By Serving Donna S. Adams, City Manager
City of Milton

6738 Dixon Street

Milton, FL 32570

J. Lance Reese, Brenda Pollack, Robert Smith

By Serving Matt E. Danheisser, Registered Agent
Gulf Breeze Financial Services, Inc.

504 North Baylen Street

Pensacola, FL 32501

i

Derek Phillips, Esquir
Florida Bar No. 04879
Osceola County Attorney's Office

1 Courthouse Square, Suite 4200
Kissimmee, Florida 34741

Vox: (407) 343-2330

Fax: (407) 343-2353

Attorney for Plaintiff, Osceola County
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RECRIVEYD

DEC 2A 2002
County

x‘it‘('oruey
STATE OF FLORIDA

OFFICE OF ATTORNEY GENERAL

Ricuarp E. Doran

December 17, 2002

Ms. Jo O. Thacker

Osceola County Attorney ,
1 Courthouse Square, Suite 4200
Kissimmee, Florida 34741-5488

Dear Ms. Thacker:

You have requested this office to commence a quo warranto action on behalf of the Osceola
County Board of County Commissioners.

After reviewing your letter, I must decline to bring the requested action. This response should
notbec to constitute a legal opinion on the merits of this matter.

Sincerely,

Richard E. Doran
Attorney General
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INTERLOCAL AGREEMENT

This INTERLOCAL AGREEMENT, made and entered into as of September 16,
2002, initially by and between CITY OF GULF BREEZE, a municipal corporation of
the State of Florida (the “Gulf Breeze”) and CITY OF MILTON, a mumc1pa.l corporation
of the State of Florida (“Milton”),

WITNESSETH:
In consideration of the mutual benefils and obligations assumed herein, the
undersigned hereby agree as follows:

Section 1  Findings
The undersigned hereby find, determine and declare as follows:

(A) Milton and Gulf Breeze cach own and operate public water and sewer
utility systems within and outside their political boundaries, and have determined that
there is a substantial need and demand for public ownership and operation of
essential purpose public utilities within the State,

(8) Public water and sewer utility systems, including without limitation,
potable water development; water production, storage and distribution; alternative
water sources; sewerage; water reuse, advance water treatment, water and sewer pre-
treatment; sludge removal and waste collection and disposal; environmental recycling;
and other similar utility systems contribute to the welfare and benefit of the public,
promote economic and personal prosperity.

(C) In order to reduce and relieve the burdens of administrative government
currently borne by the parties hereto, and future management and administrative
responsibiliies attendant to utility systems, the undersigned Participating
Governmental Units wish to cooperate by interlocal agreement to jointly exercise,
together with other Participating Governmental Units which may join in this
agreement from time to time, the powers each Participating Governmental Unit has to
facilitate the development, transfer, consolidation, financing, ownership, management,
improvement, expansion and operation of the essential public purpose utilities
authorized herein.

(D) Pursuant to all of the privileges, benefits, powers and terms of Section
163.01, Florida Statutes, as amended, together with all of the home rule powcrs
g'anted by the Constitution and laws of the State of Florida, and all other apphcablc
provisions of law (the “Act”), the parties arc duly authonzcd to enter into this
Agreement on behalf of themselves and any future Parti¢ipating Governmental Unit.,

(E) ‘The parties have determined that for administrative convenience and
efficiencies, and to reduce duplication of efforts and improve services, it is desirable to .. -
create a separate legal entity (the “Authority” hercinafter described), for the public S -
‘purpose sof ~promoting, planning; establishing, - ‘fnancing, : acquning, construcﬁr; R e
cquipping,’- owning, -operating, maintaining, repairing, managing, expanding;
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consolidating, improving, leasing and disposing of Projccts (as hercinafter defined) and
cstabhshmg, implementing, financing and administering Programs (as hereinafter
defined) in furtherance of such purposes .

(E) The creation of a special-purpose legal entity for the administration,
ownership, operation and management of the public utilities referred to herein will
provide economies of scale, increase bargaining power, attract employees with
specialized talents and abilities, reduce overhead and provide other financial
advantages to the utility operations of the parties, and will improve the level of
protection of the environment improve and enhance service to customers.

(G) It is the intent of the partics hereto that the Authority shall have all
possible powers which may be conferred upon the Authority pursuant to law which
may be necessary or desirable to enable the Authority to acquire, construct, finance,
own, manage, operate and dispose of Projects and Programs and to fulfill the
objectives and purposes of this Interlocal Agreement.

(H) It is the intent of the parties hereto that the Authority is specifically
authorized, in addition to its other powers, to undertake Projects and Programs
pursuant to the provisions of the Section 163.01(g)(1), Florida Statutes. It is further
the intent of the parties that, pursuant to Section 163,01(5)(0), Florida Statutes, all
liabilities incurred by the Authority with respect to the Project and all liabilitics
resulting from or arising out of or in connection with Projects and Programs (the
“Project Liabilities”), shall be the solc responsibility and obligation of the Authority.
None of the Participating Governmental Units shall be responsible for any Project
Liabilities and no Projcct Liabilities shall constitute a pledge of the faith and credit or
taxing power of or constitute an obligation of any of the Participating Governmental
Units.

Section 2 Definitions

As used herein, the capitalized terms shall have the following meanings, unless
the context hereof expressly requires otherwise:

“Act” shall have the meaning assigned thereto in Section 1 hercof.

“Agrecment” shall mean this Interlocal Agreement and any amendment hereto
which may be adopted as hereinafter provided.

“Authority” shall mean the Florida Water Services Authority created by Section

* 3 of this Agreement. !

“Board™ mecans the Authority’s Board of Directors, which is its governing body,
appointed as hereinafter set forth to operate the Authority.

“Boads” shall mean any bonds, loans, notes, certificates of indebtedness, time
warrants, debentures, lease financing instruments, or other debt instruments,
evidenees - of indebtedness or debt obligations issucd by the Authority under, the.:.

‘ provismns ‘of this Agreement, as supplemented by the-provisions of any: resoluﬁonmfﬁ
the Authority or gencral or special law, to establish or finance any Program or pay.or 22
7 _
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finance the cost of the Project or any portion thereof, and payable from the all or any
of the following: revenues derived from such Program, from the operation of the Project
or any loan payments, lease payments or other receipts in respect thereof or of loaned
funds, from any guaranty, insurance or disposition proceeds, from contributions or
credit support payments, and/or from any or all funds of the Authority legally
available for such purpose.

“Cost™ shall mean (i) in respect of a Project, the cost or costs of acquiring,
constructing, erecting, improving, expanding, furnishing, equipping and installing the
Project, or any portion thereof, and shall include, without limiting the generality of the
foregoing, the cost of all labor and materials, the cost of all lands, property, rights,
easements and franchises which shall be deemed necessary for the Project, good will,
value of going concerns, financing charges, interest prior to and during construction
and for a reasonablec period after the completion of construction, working capital,
architectural and legal expenses, costs of plans, specifications, surveys, cstimates of
costs and of revenues, discount upon the sale .of bonds, if any, municipal bond
insurance or credit enhancement, if any, financial products payments, if any, other
expenses necessary or incidental to determining the feasibility or practicability of the
Project and the financing thereof, administrative cxpense rclated solely to the Project
and such other expenses as may be necessary, convenient or desirable and incident to
such acquisition, construction, erection, improving, expanding, furnishing, equipping,
owning, opcrating, managing and installing of the Project, the placing of the Projcct in
operation and the financing thereof as herein authorized, and (ii) in respect of a
Program, the cost or costs of developing and implementing, the Program, the financing
of the purposes and objectives of the Program, estimates of costs and of revenues,
demand surveys, feasxbxhty reports, appraisals, discount upon the sale of bonds, if
any, municipal bond insurance or credit cnhancement, if any, other expenses
necessary or incidental to determining the feasibility or practicability of the Program
and the financing thereof, administrative expense related to the Prograinand such
other expenses as may be necessary or desirable and incident to and such other
expenses as may be necessary or desirable and incident to such Program or the
financing thercof,

* “JLocal Authority” means any public agency (as defincd in Section 163,01,
Florida Statutes) that enters into an Interlocal Agreement with the Authority or the
Members for the purposes of authorizing the Authority to operate within the
jurisdiction of such public agency to finance a Project or Program therein.

““Member” means Gulf Breeze and Milton, as well as any - additional
_ Participating Governmental Unit which m1ght hereafter join in this Agreement and the
Authority created hercby. l
“Participa_ting Governmental Unit® shall mean Gulf Breeze, Milton and other
public agencies (as defined in Section 163.01, Florida Statutes) which are or later
become signatories to this Agreement for the purpose of facilitating the ﬁnancxng of . -
Projects or Programs.

“Project” - shall mean, but shall not be limited to, any one or more .or.a ..
combination of public utilities, including, without limitation, the fouowuzg' s fpublics
utilities as defined in the Act, and any caPital improvement described in Cha.ptu'a

MCL-09/04/02-6528
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Florida Statutes, any public utility or improvement or expansion thereof that is lawful

' for acquisition, ownership, operation or management by the Authority under the Act,
including any public utility project at the time authorized under Ordinance 5-97, of
the City of Gulf Breeze, and any and all real or personal property in connection with
same.

“Program” shall mean the plan of finance or financing program for providing
funds to finance Projects, or financing mechanism that provide the benefits of public
financing to any private, not-for-profit or public organizations to implement or further
thre purposes and objectives of the Authority,

Section 3  Authority Created and Purpose

Pursuant toe the Act, there is hereby created an independent public body
corporate and politic of the State of Florida, to be known as the “Florida Water
Services Authority” for the purpose of promotmg. planmng, establishing, financing,
acqumng, constructing, equipping, operating, maintaining and leasing the Project, all
in the manner provided herein. The Authority may be an entity incorporated under
Chapter 617, Florida Statutes, as its directors may determine, but such incorporation
shall not be dccmed a requircment or condition to its creation hcrcu.nder.

Section 4 Powers of the Authority

The Authority shall have the powers to, and all powers necessary and incidental
to, accomplish the purpose or objectives of this Agreement, including, without hrmhng
the generality of the foregoing, the power to promote, plan, establish, acquire,
construct, ercct, finance, expand, improve, consolidate, furnish, equip, operate,
maintain, manage, diversify and develop Programs and Projects from time to time, and
issue Bonds from time to time to finance the cost thereof. To the:extent not
inconsistent with general or special law, such powers shall include, but shall not be
restricted to, the power to:

(A)  Adopt its own rules of procedure, select its officers and set the time and
place of its official meetings.

(B) Sue and be sued in its own name and compromise and scttle claims by

and against it.

{(C) Enter into agreements with other Public Agencics for the joint
performance, or performance by one unit in behalf of the other, of any of either
* Authority'’s authorized purposes.

(D) Enter into contracts and other undertakings necessary or desirable to
catry out the purposes of the Authority and to finance Projects and Programs.

P. 05/14

Borrow money and issue Bonds for the purpose of providing funds for

the Programs and Projects; provided that any such Bonds shall be rcpayable solely -

from and may be sccured solely by a. pledgc of (i) the proceeds of such Bonds and th
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be derived from or in connection with any Project or Programs; and (iii) any source of

funds derived by the Authority from operation, leasc, management or disposition of
any Project, or from any Program; provided, however, that nothing herein shall
authorize the Authority to create any financial obligation on the part of any
Participating Governmental Unit, unless such Participating Governmental Unit
conscnts thereto and expressly approves such financial obligation in a separate
written instrument entered into with the Authority subsequent to the effective date of
this Interlocal Agreement.

- - (F Adopt resolutions necessary for the excrcise of its powers.
(@) Employ attorneys, architects, engineers, independent financial firms,
trust companies, financial consultants, accounting firms and others and to contract or

otherwise provide for audits of any of its funds, accounts and financial records.

(H) Own, acquire, purchase, hold, convey, lease, sublease, lease-purchase,

mortgage, lend, transfér, éxchange, dispose of and encumber any real or personal -

property necessary or convenient for the purposes of the Authority, with er without
consideration.

0 Operate, maintain, promote, develop, design, support, prepare, acquire,

construct, equip, expand, upgrade, renovate, reconstruct and repair any Project or any .

portion thereof.

(J) Exercise any and all powers, authorities, rights, protections and
‘immunitics authorized by this Agreement in the Authority’s own name.

1] Solicit, make claims for, perfect, accept and receive glfts, bequests,
funds, grants, aid, assistance or contributions, , g

19 Acquirc by purchase, business acquisition, stock acquisition or other
means, whenever the Authority deems cxpedient, any facility, wholly or partly
constructed, and any franchise, easements, permits and contracts for the construction
of any public utility or other Project, upon such tcrms and at such prices as may be
reasonable and can be agreed upon between the Authority and the owner thereof, title
" to be taken in the name of the Authority or any owned subsidiary or limited liability
organization, and issue Bonds to pay the cost of the acquisition of any Project.:

(M) To issue any Bonds for any purpose for which any public agency or
governmental entity of the State of Florida may lawfully issue Bonds. to finance public

" utilities, Programs and Projects, and to make Joans for such purposes to pnvate, not-

for-profit and governmental corporations and organizations.

(N)  Subject to the limitations set forth in Section 163.01, Flonda Statutes, Lo

excrcise  the ‘power of eminent domain in connection with any Projects, including,.: .. |

without limitation, the procedural powers under Chapters 73 and 74, Florida Statutes, .

to the fullest cxtent permitted by law; provided that if any such exercise shall ever be:: .

required to be approved by a Partxc:pa.ﬂng Governmental Unit, it is agrccd tha.t the

City of Gulf Breeze shall be the sole unit rcquured to-give such approval.. - . ..3

0
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()] To exercise all powers herctofore or hereafter granted by law to the

Authority in respect of the acquisition, construction, ownership, operation, financing
and disposition of public utilities, including, without limitation, the powers granted
under Section 163.01(7) Florida Statutes.

No enumeration of powers herein shall be deemed exclusive or restrictive, but
shall be deemed to incorporate all implied powers necessary or incident to the carrying
out of such enumerated powers, including, specifically, authority to employ personnel,
borrow and expend funds and enter into contractual obligations, all in furthcrance of
the -Projects or other purposes of the Authority. The Authority shall not have the
power to levy or collect taxes, nor the police or other governmental regulatory power,
except that the Authority shall have full and plenary power to establish and collect the
rates, fees and charges for the various facilities and services of any of its Projects, the
power to establish and enforce policies and precedures incident to the operation and
administration of its Projects or purposes, and the power to impose, levy, collect and
enforce special assessments.

The Authority shall be a public instrumentality of the City of Gulf Breeze and
the City of Milton, acting on behalf of such municipalities and imbued with all powers
of such municipalities which may lawfully be exercised by either such municipality in
furthering the purposes of and objectives hereof. Gulf Breeze shall have the power to
remove any director without cause at any time, by furnishing written notice thereof to
the Chairman and the Executive Director of the Authority, and such vacated seat on
the Authority shall be filled in the same manner as such seat was initially established.
Milton shall have the right to remove any director appointed by Milton, and such
vacated seat on the Authority shall -be filled in the same manner as such scat was
initially established.

Section 5 Board of Directors; Organization

(A) The Authority shall be governed by, and its powers, authorities,
prvileges, rights, protections and immunities exercised and protected by a Board of
Directors composed initially of three (3) directors, two appointed by Gulf Breeze and
one appointed by Milton. Gulf Breeze may from time to time by resolution change the
number of board members, provided (i) the there shall never be less than threc nor
more than seven directors positions and (i) at least 20% of the director positions shall
be appointees of Milton.

(B) Al directors of the Authority shall be deemed to be acting in their official
capacity when conducting the business of the Authority. If any director shall ccase to
serve on the Authority then such person shall be deemed to have vacated his seat on
the Authority and such seat shall be filled in the same manner as such ‘scat was
initially established,

' (C) "The Authority shall make all policies . for its govei-na.nee and shall .
forrnulate and may amend its own rules or procedures and written bylaws not
inconsistent with this Agreement, Unless otherwise established by rules of the-

Authority, the presence of a majority of the directors eligible to vote shall constitute,
quorurm; and a majority vote of the totalinumber: of ‘directors eligible to.vote:shall

required to authorize Authority action, ‘Fewer than ‘a quorum may adjourn from ;una}n
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to time and may compel the attendance of absent directors. The Board of Directors
shall select one of its directors as chairperson, another as vice-chairperson, and
another as secretary/treasurer and shall prescribe their duties, powers and terms of
office,

(D) The Board of Directors shall hold regular meetings at least once each
calendar quarter and shall prowdc in its rules for holding other regular and special
meetings. All meetings shall be given public notice and shall be open to the pubhc
and the Authority shall usc its best efforts to give notice thereof at least 48 hours prior
to- any such meeting; except upon emergency for reasons sct forth in a declaration
filed with records maintained by the Administrator or the secretary/treasurer of the
Authority at the time of such meeting. The Authority shall keep a record of its
transactions, findings and determinations; and all records of the Authority and its
staff shall be public records. Directors of the Authority shall receive compensation for
their scrvices in amounts fixed from time to time by the City of Gulf Breeze, and shall
he entitled to rcceive their necessary expenses incurred in the performance of their

official duties within the limits of a budget adopted for such purpese by the Authority..

Subject to Subsection 7(B) hereof, the Authority shall prepare and adopt, not later
than the first day of June of cach year, a budget for the next succeeding fiscal year
which shall be from the first day of October through and including the last day of
September,

(E) The Authority may establish an Advisory Panel (“Advisory Panel”) to

advise and counsel the Authority with respect to customer service and rate matters of

- any utlity it may acquire or own. The Advisory Panel may consist of members
selected by the Authority who may be customers of the utility and/or have expertise in
the fields of engineering, environmental, utility rate design, finance, accounting, law,

P. 08/14

utility operations or other utility rclated experience. If such an Advisory Panel is

cstablished, the members shall be entitled to attend and participate at all-meetings of
the Authority, where they will be accorded the status of ex-officio non-voting members

of the Authority, Such Advisory Panel may meet from time to time apart from the .

Authority mectings, and may establish rules and procedures for such meetings, All

‘meetings and correspondence of the Advisory Panel shall be subject to the Flerida

Sunshine Laws and Public Records Laws,

(F)  The princlpal place of business of the Authority shall be Gulf Brecze,
Florida; provided, however, that, subject to the requirements of the Florida
Government in the Sunshine Law, meetings of the Authority may be conducted at
such locations as deemed convenient by the directors, including any location
convenient to the business or residence of any dirct':tor. any location at which a
quorum is present, and any location convenient to any serxvice arca serve by a utility of
the Authority, i

(@) Gulf Breeze Financial Services, Inc., or such other entity as may be

" designated or appointed by Gulf Breeze, shall scrve as the initial Administrator.for the .

Authority. In case of the absence, inability or refusal of the Chairman of the Board of

the Authority to call any meeung of the Authority, the Administrator shall have the.

power to establish the times and places for mectings of the Authority,- The .

Administrator shall have the power to arrange for the pubhcaton of. notxcesi»:of _al

meetings of the Authority, and to make all required transcripts ‘and minutes o ..,s\i"w
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meetings. Notices of all mectings of the Authority shall be distributed in accordance

with the requirements of the Florida Government in the Sunshine law, and to the
Executive Director of the Authority, the City Managers of Gulf Breeze and Milton, the
Administrator and to each Director of the Authority. The Administrator shall have the
power to review or investigate any of the management, facilitics or operations of the
Authority and to make recommendations to the Board with respect to any such
matter. The Administrator shall have the power on behalf of the Authority to contract
for such services, and engage such professionals and consultants, as may be
necessary in the opinion of the Administrator for the acquisition of Projects, to
conduct due diligence inquiries and secure financing with respect to such acquisitions
and to develop and plan such acquisitions. Nathing herein shall be deemed to
prohibit the Authority and its staff from also undertaking any of such matters
enumerated in this paragraph. If at any time the Authority shall determine that the
services of the Administrator are unnecessary or duplicative, the Authority shall
submit to Gulf Breeze an alternative plan for provision of the administrative services.
During any period in which such alternative plan shall be in operation following
approval of such plan by Gulf Breeze, the provisicns herein regarding the
Administrator shall be inapplicable to the extent provided in such plan.

(H)  Except to the extent othcrwise provided by law, any failure on the part of
the Administrator or the Authority to comply with the provisions hercof regarding
organization of the Authority, composition end office of its members, giving of notices
and other administrative matters shall not affect the validity or enforceability of any
Bonds of the Authority.

Section 6 Bonds

In addition to the powers granted to the Authority by other provisions of this
Agreement, the Authority also shall have the power and it is hereby. authorized to
provide by rcsolutxon, at one time or from time to time, for the issuance of Bonds for
the purpose of paying all or a part of the cost of any Project or any portion thereof or
to establish and fund any Program. The principal of and interest on such Bonds shall
be payable solely from revenues to be derived from the operation of projects and/or
any or all funds of the Authority derived from sources other than ad valorem taxation
and legally available for such purpose, The Bonds of each issue shall be dated, shall
bear interest at such rate or rates, shall mature at such time or times not excceding
forty (40) years from their date or datcs, as may be determined by resolution of the
Authority, and may be made rcdecmablc before maturity, at the option of the
Authority, at such price or prices and under such terms and conditions as may be
fixed by the Authority prior to the issuance of the Bonds. The Authority shall
determine the form of the Bonds and the interest coupons to be attached thereto, the

manner of executing the Bonds and coupons, and shall fix the denomination or.

denominations of the Bonds and the place or places or payment of the principal
thereof and the interest thercon, which may be at any bank or trust company within
or without the State of Florida. In case any officer whose signature or a facsimile of
whose signature shall appear on any Bonds or coupons shall cease to be such officer
before the delivery of such Bonds, such signature or such facsimile shall nevertheless
be valid and sufficient for all purpeses the same as if he had remained in office until .

P, 09/14

such delivery. All Bonds shall have and arc. hereby declared to be and to have aJLthe

- qualities and incidents of negotiable instruments under the laws of Flonda. Pro "s!.o'nf:
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may be madc for the registration of any of the Bonds in the name of the owner thereof
as to pn’.nc;pal alone and also as to both principal and interest, and for the
reconversions of any Bonds. registered as to both principal and interest into coupon
Bonds. Bonds may be issued without regard to any limitation on indcbtedness
prescribed by any law. The Authority may sell Bonds in such manner, at such
interest rate or rates, without limitation, and for such price as it may dctcrminc to be
for the best interests of the Authority, Prior to the preparation of definitive Bonds, the
Authority may, under like restrictions, issuc interim receipts, interim certificates, or
ternporary Bonds, with or without coupons, exchangeable for definitive Bonds when
such Bonds have been executed and are available for delivery. The Authority may also
provide for the replacement of any Bonds which shall become mutilated, or be
destroyed or be lost. Such Bonds may be issued without any other proceedings, or the
happening of any other conditions or things than those proceedings, conditions or
things which are specifically required by this Agreement,

In the event that the Authority heretofore acquired or constructed a project and,
to pay the cost of such acquisition or construction thereof, shall have issued bonds
payable from the funds provided for herein, and in the further event that the Authority
shall desire to construct additions, extensions, improvements or betterments to such
project or to acquire by purchasc or to construct an additional project and to combine
such additional project with the project therctofore purchased or constructed, and to
refund such outstanding bonds, the Authority may provide for the issuance of a single
issuc of bonds under the provisions of this Agreement for the combined purposes of
refunding such bonds then outstanding and of const.ructing - such additions,
extcnsions, improvements or betterments or of acquiring by purchase or of
constructing such additional project, and the principal of and interest on such Bonds
shall be payable from the funds plcdged therefor and provide herein.

P,

Any holder of Bonds or of any of the coupons attached thereto, except to the -

extent the rights therein granted may be restricted by resolution of the Authority
adopted before the issuance of the Bonds, may be suit, action, mandamus or other
proccedings, protect and enforce any and all rights under the laws of Florida or
granted hereunder or under such resolution and may enforce and compel the
performance of all duties required by this Agreement or by such resolution to be
performed by the Authority or by any officer thercof.

The Authority may evidence any borrowing authorized herein by the issuance of
its Bonds; provided, however, that any such Bonds shall state on their face that such

Bonds shall not be or constitute a general obligation or indebtedness of the Authority,

the State of Florida, any political subdivision or municipality thereof, but shall be a
limited, special obligation of the Authority, payable solely from the revenues, receipts
and other sources available to the Authority, Such Bonds shall further provide that
no owner of any such Bonds shall have the right to require or compel the payment of
such Bonds except from the sources set forth therein. Nothing in this section shall be

deemed to prohibit any Participating Governmental Unit from securing its Lease.. |

Agrcement with any funds or Bonds which may lawfully be pledged for such purposc.

The parties to this agreement hercby covenant and agree that they will .not,s .
cither individually or in concert, (i) take any action that would adversely: aﬁ’cct:thcg‘ﬁ'
validity or enforceability of any bonds of the Authority and /all covenants-ands
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obligations of the Authority, or the tax-exempt status of the bonds, or (ii) impair or
limit the ability of the Authority to levy, collect, receive and apply any revenues of the
Authority pledged to secure any bonds of the Authority, or (ili) fail to take any action
rcasonably within the control of such parties, which may, in the opinion of nationally
recognized bond counsel, be necessary to maintain, preserve, or assure the validity,
enforceability, and, to the extent applicable, the tax-exempt status, of any bonds of the
Authority. The partics agree and acknowledge that the holders of any bonds or other
obligations for borrowed money shall be beneficiaries of this Agreement.

- Section 7 Facilities and Staff Assistance; Disposition of Surpluses

(A) The Participating Governmental Units may cooperate in providing offices
and workspaces, equipment and supplies and staff assistance necessary for the usc of
this Authority. All such non-expendable items shall remain the property of the
Participating Governmental Unit furnishing them to the Authority.

(B) So long as the Authority shall own or operate any public utilities, the
Authority shall establish, levy and collect sufficient rates, fees and charges for the
scrvices and facilities thereof to enable the Autherity to include in its annual budget,
and to pay over to Gulf Breeze, an amount equal to not less than two percent (2%) of
the annual gross revenues of such utilities, but in no event less than $1,500,000.00.
Such amount shall be in addition to all amounts otherwise due and payable to Gulf
Breeze for services or facilities provided or furnished by Gulf Breeze to the Authority.
It is hereby acknowledged and agreed that the obligation of the Authority to transfer
any such annual amount to Gulf Breeze shall be payable from the net revenues of
such project, after provision has been made for reasonable costs of opcratmn,
maintenance capital improvement programs of the Authority, and junjor and
subordinate to the payment of all bonded indebtedness of the Authority securcd by
any portion of such net revenues,

(C) In addition to any other transfers of net revenues: required hercin, the
Authority shall transfer to Gulf Breeze such amounts as may be required to be
transferred from time to time, as specified by resolution or resolutions of Gulf Breeze,
to prov1de funds for the payment to public agencies having jurisdiction over portions of
the service areas of any prOJect of regulatory fees, reimbursements or taxes, (including
contributions or payments in licu of such amounts) in connection with the facilities
and operations of the Authority in such jurisdictions.

(D) Gulif Breeze hercby agrees to promptly remit to Milton twenty percent (20%)
of all amounts received by Gulf Breeze from the Authority pursuant to the Subscction
7(B) hereof; provided that computation of the portion due to Milton hercunder shall
not take into account the portion of any such transfers from the Authority constituting
(i) amounts reccived by Gulf Breecze for the provision of services, properly allocable
admmxstratwe overhead, or the sale of asscts, to the Authority, and (ii) amounts

" described in subsection 7(C) above, and (iii) amounts distributed by Gulf Breeze to -

other public agencies for the purpose of maintaming good will in the operation of the
utilities of the Authority.

Section 8 Annual Audit

MCL-09/04/02-6528 10
Rev~09/04/02

Rev -09/06/02

Rev -05/16/02-milton-enab-ila

11/14



L eem st oL VULUL rHA NU, U,U{ de 2379 P.

i
i\ N

The Authority shall at least once a year, within one hundred eighty ( 180) days
after the close of its fiscal year or as soon thereafter as may be practicahle with due
diligence, cause its_books, records and accounts to be properly audited by a
recognized independent firm of certified public accountants and shall deliver copies of
the report thereof to the Participating Governmental Units.

Section 9 Term

The term of this Agreement shall commence upon its execution by Gulf Breeze
and' Milton' and filing in the Official Records as required by Chapter 163, Florida
Statutes, and shall continue indefinitely unless terminated as provide herein. The
Authority shall exist so long as any portion of any Project is owned by the Authority
and shall exist so long as the Authority has obligations outstanding. Any Participating
Gavernmental Unit may withdraw as a Member upon one hundred eighty (180) days

nofice in writing to the Authority and the other Members. This Agreement may be
terminated by the then Member Participating Governmental Unit upon one hundred -
eighty (180) days written notice to one other, provided, however, that no such

termination shall take effect prior to the time payment (or provision for payment, as
may be authorized by any contract under which Bonds are issued) of all outstanding
Bonds of the Authority has been made and provisions for payment of all obligations of
the Authority has been made. Upon termination of this Agreement, all property of any
Participating Governmental Unit that has provided such property to the Authority
upon condition that it be returned upon dissolution of the Authority shall be so
returned thereto, and all other property, and all funds of the Authority not needed to
pay the Bonds and other obligations of the Authority, or to operate any Project, shall
be distributed in such manner as the City of Gulf Brecze and the Participating
Governmental Units have theretofore agreed in writing, or upon their failure to agree,
as determined by the City of Gulf Brecze, provided, that Milton shall receive twenty
percent of the amount distributed to Gulf Breeze under this Section 9.. '

Section 10 Other Participating Governmental Units

Other Public Agencies may become Participating Governmental Units and
Members of the Authority by entering into a supplemental agreement with the
Authority, without necessity of any further approval by Gulf Breeze or Milton, provided
that unless otherwise required by law, membership shall not be required of a Local
Agency in order to enter into an Interlocal Agreement for the financing of a Project or
Program within the jurisdiction of such Local Agency.

Section 11 Validation Authorized

The attorney for the Authority and the Authority’s bond counsel, a.re'hcrcby"

authorized, but not required, to file proceedings and to take appropriate action, in
cooperation with other counsel, for the validation of this agreement and of any Bonds
of the Authority herein autharized, and all matters ¢onnected therowith in conformity
with applicable law. '

Section 12 Severability of Invalid Provisions - -
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If any one or more of the covenants, agreements or provisions herein contained
shall be held contrary to any express provisions of law or contrary to the policy of
express law, though not expressly prohibited, or against public pelicy, or shall for any
reason whatsoever be held invalid, then such covenants, agreements or provisions
shall be null and void and shall be deemed severable from the remaining covenants,
agreements or provisions and shall in no way affect the validity of any of the other
provisions herecto. ‘

8ection 13 Counterparsts
This Agreement may be simultaneously executed in several counterparts, each
of which shall be an original and all of which shall constitute but one and the same
instrument.

Section 14 Effective Date; Amendments

This Agreement shall take cffect when duly executed by the parties and filed in
accordance with law, This Agreement may be amended only by written instrument
signed by authorized representatives of the City of Milton and the City of Gulf Breeze;
pravided, however, that no such amendment which would adversely affect the rights of

the holders or owners of any outstanding Bonds of the Authority or of any other

Member shall take effect until such time as all necessary consents or approvals with
respect to such Bonds shall have been obtained, in. the case of the rights of
bondholders, or the consents and approvals of the affected Members, in the case of the
rights of Members,
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IN WITNESS WHEREOF, the parties have caused this Agreecment to be
executed by their duly authorized officers.

CITY OF GULF BREEZE

By: /S/

. Mayor

ATTEST:

4

City Clerk

CITY OF MILTON

By A

Mayor

ATTEST:

City Clerk
6524
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ASSET PURCHASE AGREEMENT

by and between

FLORIDA WATER SERVICES CORPORATION

and _
FLORIDA‘WATER SERVICES AUTHORITY

Dated as of September J_?(_, 2002

l——
o EXHIBIT“C” '
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (“Agreement”) is dated as of September ,
2002, by and between Florida Water Services Authority, a public entity of the State of
Florida (“Buyer”), and Florida Water Services Corporation, a Florida corporation
(“Seller”).

RECITALS

WHEREAS, Seller owns potable water production, supply, treatment, and
distribution systems, alternative water systems, wastewater collection, transmission,
treatment and disposal systems, and reclaimed water facilities in various incorporated and
unincorporated areas in Florida (the “System,” as hereinafter defined); and

WHEREAS, Buyer, pursuant to Chapter 163, Florida Statutes, and the Interlocal
Agreement dated as of September 16, 2002, creating Buyer (the “Interlocal Agreement”)
and other applicable laws, has the power and authority to acquire and provide potable
water, wastewater, and reclaimed water facilities and to provide service outside of the.
boundaries of its participating members; and

WHEREAS, various governmental entities have threatened to condemn portions
of System of the Seller, including portions of the water, wastewater and reclaimed water
utility Facilities of the Seller,-and in lieu of condemnation, Buyer desires to acquire all or

~ substantially all of the assets which are used by Seller in providing services through the
* water, wastewater and reclaimed water Facilities throughout the State of Florida, and to
avoid condemnation, Seller has consented to sell those assets to Buyer; and

WHEREAS, Seller desires to sell, and Buyer desires to purchase, the Assets of
Seller for the consideration and on the terms and subJect to the conditions set forth in this
Agreement,

" Now therefore, the parties, intending to be legally bound, agree as follows:
1. . Definitions and Usage
11 Definitions

- For purposes of this Agreement, the following terms and variations thereof have
the meanings specificd or referred to in this Section 1.1: :

“Accounts Receivable”- (a) all customer accounts receivable and other rights to
payment from customers of Seller and the. full benefit of all security for such accounts or
nghts to payment; (b) all other accounts or notes receivable of Seller and the full bencﬁt



of all security for such accounts or notes; and (c) any claim, remedy or other right related
to any of the foregoing. :

“Acquisition Bonds”-~ means Bonds issued by the Buyer primarily for the purpose
of paying the Purchase Price or installments thereof and an'uc1pated to be in'an aggregate
amount sufficient to produce Acquisition Bond Net Proceeds in an amount equal to the
Purchase Price.

“Acquisition Bonds Net Proceeds’ -- means the amount received from the sale of
the Acquisition Bonds less all the costs of issuing the Bonds, establishing any required
reserves, deducting $29 Million (for the purpose of funding Remedial Capital Projects
although it is not required that it be so used), deducting $15,800,000 (for the purpose of
funding future capital improvements to the System although it is not required to be so
used), deducting an amount for the working capital needs of the Buyer and deducting the
costs incurred by the Buyer in connection with the transactions contemplated by this
Agreement. In the event that Bonds are issued at more than one time, the above
mentioned $44,800,000 will be deducted from the initial Bond issuc in order to determine
the Acquisition Bond Net Proceeds.

“Appurtenances”-- all privileges, rights, easements, hereditaments and
appurtenances belonging to or for the benefit of the Land, including all easements
appurtenant to and for the benefit of any Land (a “Dominant Parcel”) for, and as the

" primary means of access between, the Dominant Parcel and a public way, or for any other

use upon which lawful use of the Dominant Parcel for the purposes for which it is

- presently being used is dependent, and all rights existing in and to any streets, alleys,

passages and other rights-of-way included thereon or adjacent thereto (before or after
vacation thereof) and vaults beneath any such streets.

“Assets” or “Assets to Be Sold”-- as defined in Section 2.1.
“Assignment and Assumption Agreement”-- as defined in Section 2.7(a)(ii).
“Assumed Liabilities™-- as defined in Section 2.4(a).

“Best Efforts”-- the efforts that a prudent Person desirous of achieving a result
would use in similar circumstances to achieve that result as expeditiously as possible,
provided, however, that a Person required to use Best Efforts under this Agreement will
not be thereby required to take actions that would result in a material adverse change in
(e benefits to such Person of this Agrcement and the Contemplated Transactions or to
dispose of or make any change to its business, expend any material funds or.incur any
other material burden.

“BiH of Sale”~- as defined in Section 2.7(a)(i).

DELI!B:2284564.)\000000-00000



“Bonds” shall mean revenue bonds, the interest on which (i) accrues at fixed rates
and (ii) is excluded from gross income of the holder thereof for federal income tax
purposes, to be issued by the Buyer and payable solely from and secured solely by the
Net Revenues of the System and, if consented to by Buyer, other assets of the Buyer,

“Bond Insurer™—any nationally recognized ﬁnancml institution or insurer of
princ1pal and interest on bonds of state and local governments whose bond purchase
agreement, letter or line of credit, surety bond, insurance policy or guaranty would result
in such bonds bclng rated in one of the highest two categories by Standard & Poor's or

Moody's.

“Breach”-- any breach of, or any inaccuracy in, aﬁy representation or warranty or
any breach of, or a failure to perform or comply with, any covenant or oblxgat:on in or of
this Agreement.

| “Business Day”’-- any day other than: (a) Saturday or Sunday, or (b) any other day ‘

- on which banks in Florida are permitted or reqmred to be closed.

“Buyer” --.as defined in the first paragraph of this Agreement.
“Buyer Indemnified Persons”-- as defined in Section 11.2.

"Capital Charges"- revenues, exclusive of Special Assessments, derived by the
Buyer from impact fees, guaranteed revenues, service availability fees, or other such fees
or charges, imposed upon landowners, builders or developers in connection with the
Buyer improvement of property within the services areas of the System, to defray the
costs of capital facilities.

“Capital Improvement Plan Requirement”— an annual amount of $25,000,000 for
the purpose of providing extraordinary- maintenance, rehabilitation, upgrades to
equipment or facilities, increased plant capacity, and extensions and enlargements to the
System, and excluding well and septic tank conversions. '

“Closing”-- as defined in Scction 2.6.

“'Closing Date”-- the date on which the Closing actually takes place.
“COBRA”-- as defined under Federal Employment Law. |
“Code"-- the Internal Revenue Code of 1986.

“Confidential Infohnation”- as defined in Section 12.1.

“Contemplated Transactions”- all of the transactions contemplated by this
Agreement. :

DELIB:2284864.1%000000-00000



“Cost of Operation and Maintenance"— all current expenses, paid or accrued, for
the operation, maintenance and repair of all Facilities of the System, as calculated in
accordance with -generally accepted accounting principles for units of local government
and on a consistent basis with the operation’'and maintenance and repair of the Facilities
of the System under Seller’s ownership, and shall include, without limiting the generality
of the foregoing, insurance premiums, administrative expenses of the Buyer related solely
. to the System, labor, cost of materials, consumables and supplies used for current
operation, but excluding any reserve for renewals or replacements, any extraordinary or
emergency repairs, any replacements, any capital expenditures, any allowance for
interest or depreciation or amortization, any. other non-cash item, any profit, any
franchise fees, any payments in lieu of taxes, and any voluntary payments to other
governmental entities not required by law.

“Customer Deposits”—any amounts deposited with or held by the Seller as
customer deposits. S .

“Damages”-- as defined in Section 11.2.

““Diie Diligence Expenses”— a sum up to $200,000 or such greater amount as the
Seller may approve in writing, to reimburse the costs incurred by the Buyer for its due
diligence expenses in making the decision to acqulre the System and 1ssue the
Acquisition Bonds for the Purchase Price.

“E.ffcctive Time”-- 12:01 am. on the Closing Date.
“_Einployee Plans”-- as defined in Section 3.13.
“Emp]oymeni Agreement”-- as defined in Section 2.7(a)(vi).

“Encumbrance”-- any charge, claim, community or other marital property interest,
condition, equitable interest, lien, option, pledge, security interest, mortgage, right of
way, easement, encroachment, servitude, right of first option, right of first refusal or
similar restriction, including any restriction on use, voting (in the case of any security or
equity interest), transfer, receipt of income or exercise of any other attribute of
ownership.

“Environment”-- soil, land surface or subsurface strata, surface waters (including
navigable waters and ocean waters), ground waters, drinking water supply, stream
sediments, ambient air (including indoor air), plant and ammal hfe and any other
environmental medium or natural resource. A

“Environmental, Health and Safety Liabilities”-- any coét, damages, expense,
liability, obligation or other responsibility arising from or under any Environmental Law
or. Occupational Safety and Health Law, including those consisting of or relating to:

-

: 4
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(a)  any environmental, health or safety matter or condition (including
on-site or off-site contamination, occupational safety and health and regulation of
any chemical substance or product);

(b) any fine, penalty, judgment, award, settlement, legal or
administrative proceeding, damages, loss, claim, demand or response, remedial or
inspection cost or expense arising under any Environmental Law or Occupational
Safety and Health Law;

(c) financial responsibility under any Environmental Law or
Occupational Safety and Health Law for cleanup costs or cormrective action,
including any cleanup, removal, containment or other remediation or response
actions (“‘Cleanup”™) reqmred by any Environmental Law or Occupational Safety
‘and Health Law (whether or not such Cleanup has been required or requested by
- any Governmental Body or any other Person) and for any mnatural resource

damages; or

" (d)  any other compliance, corrective or remedial measure required under
any lf,nvironmcntal Law or Occupational Safety and Health Law.

; The terms removal » “remedial” and “response action” include the types of . .
‘ activities covered by the United States Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (CERCLA).

“Environmental Law”-- any Legal Requirement that requires or relates to:

(a)  advising appropriate authorities, employees or the public of intended

- or actual Releases of pollutants or hazardous substances or materials, violations of

discharge limits or other prohibitions and the commencement of activities, such as

resource extraction or construcnon, that could have significant impact on the
Env:ronment

(b)  preventing or reducing to acceptable levels the Release of pollutants
" or hazardous substances or materials into the Environment;- :

(c)  reducing the quantities, preventing the Release or minimizing the
hazardous characteristics ot wastes that are generated,

(d) - assuring that products are designed, fénnulated, packagcd and used
so that they do not present unreasonable risks to human health or the Environment
when used or disposed of;

(e)  protecting resources, species or ecological amenities;
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(f)  reducing to acceptable levels the risks inherent in the transportation
of hazardous substances, pollutants oil or other potentially harmful substances;

(g) cleaning up pollutants that ‘have’ been Released preventing rhe
. Threat of Release or paying the costs of such clean up or preventron, or.

| (h) - making responsible parties pay private parties, or groups of them, for
damages done to their health or the Environment or permitting self-appointed
.representatives of the public interest to recover for injuries done to public assets.

“ERISA”-- the Employee Retirement Income Security Act of 1974,
“Exchange Act”—- the Securities Exchange Act of 1934,
“Tixcluded Asscts”—- as ‘defined in Section 2.2.

“Facilities”-- the Land, leasehold, license, easement, right-of-way, prescriptive
claim or other interest in real property currently owned or vperated by Scller or used by
the Seller in the operation of the System, including the Tangible Personal Property used
or operated by Seller at the respective locations of the Land, and excludmg the Excluded
Assets.

“GAAP - generally accepted accountmg principles applicable to the Seller for

financial reporting in the United States, applied on a basis consistent with the basis on

" which the balance sheets and the other financial statements referred to in Section 3.3
were prepared

“Govemmg Documents”-- the articles or certificate of incorporation and the
bylaws of Sellers.

“Governmental Authorization”-- any consent, license, registration or permit
issued, granted, given or otherwise made available by or under the authority of any
Governmental Body or pursuant to any Legal Requirement.

© “Governmenta] Body”-- any:
| (a) federa], state, local, municipa)l, or other government;

(b)  governmental authority of any nature (including any agency, branch,
deportment, board, commission, court, tribunal or other entity exercising
governmental powers ); or

(¢) body exercising any administrative, exccutive, judicial, legislative,
- police, regulatory or taxing authority or power.
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"Gross Revenues" or "Revenues” shall mean all moneys, received or receivable by
the Buyer, or accruing to it in the operation of the System, from rates, fees, rentals, or
other charges for the services or Facilities of the System, excluding state and federal
grants and grants in aid of construction, unless otherwise provided herein, all calculated
in accordance with generally accepted accounting practice applicable to a local |
government. "Gross Revenues" or "Revenues" shall also be deeméd to include any
amounts (exclusive of Capital Charges .retained by Seller) received by the Buyer as

“Capital Charges for any facilities acquired from the Seller, but shall not include Special
Assessments or Capital Charges for any faci]ities not purchased from the Seller.

“Hazardous Activity”-- the distribution, gencratxon, handling, importing,
‘management, manufacturing, processing, production, refinement, Release, storage,
transfer, transportation, treatment or use (including any withdrawal or other use of
groundwater) of Hazardous Material in, on, under, about or from any of the Facilities or
any part thereof into the Environment and any other act, business, operation or thing that
increases the danger, or risk of danger, or poses an unreasonable risk of harm, to persons
or property on or off the Pacﬂmcs :

' “Hazardous Material”-- - any substance, material or waste which is or will
foreseeably be regulated by any Governmental Body, including any material, substance
or waste which is defined as a “hazardous waste,” “hazardous material,” “hazardous
substance,” “extremely hazardous waste,” “restricted hazardous waste,” “contaminant,”
“toxic waste” or “toxic substance” under any provision of Environmental Law, and
including ‘petroleum, petroleum products, asbestos, presumed asbestos-containing
material or asbestos-containing -material, - urea formaldehyde and polychlorinated
biphenyls. ' '

“Improvements”-- all buildings, structures, fixtures and improvements located on
the Land or included in the Assets, including those under construction.

“Indemnified Person”-- as defined in Section 11.9.
“Indemnifying Person”-- as defined in Section 11.9.
“Intellectual Property Assets”-- as defined in Section 3.14.

“Inventories”-- all inventories of Seller, wherever located, including without
limitation, all pumps, pipes, valves, plumbing fixtures, chemicals, stored water, spare
parts.and all other matcna]s and supplics to be used by Scller in the opcration of its
business.

. *]RS”-- the United States Internal Revenue Serv1ce and, to the extent relevant, thc
United States Department of the Treasury.-
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“Land”-- all parcels and tracts of land in which Seller has a fee ownership interest,
except for the parcels and tracts of land set forth in Exhibit 2.2.

“Lease”-- any Real Property Lease or any lease or rental agreement, license, right
to use or installment and conditional sale agreement to which Seller is a party and any
other Seller Contract pertaining to the ]easmg or use of any Tangible Personal Property.

“Legal Requirement”~ any federal, state, locaJ mumclpal or other constxmtlon,
law, ordinance, pnncxple of common law, code, regu]at:on, or statute. :

“Liability”-- with respect to any Person, any liability or obhgatlon of such Person
of any kind, character or description, whether known or unknown, absolute or contingent,
accrued or unaccrued, disputed or undisputed, liquidated or unliquidated, secured or

- unsecured, joint or several, due or to become due, vested or unvested, executory,
determined, determinable or otherwise, and whether or not the same is requ:red to be
accrued on the financial statements of such Person.

“Material Consents”-- as defined in Section 7.3.
“Maximu’m Annual Retéinage” --means the sum $12 Million ann
“Maximum Cumulatlve Retamage -- the sum of $36 Ml]hon annually

"Net Revenues”.shall mean Gross Revenues less the Cost of Operat:on and
Maintenance. '

“Occupational Safety and Health Law”-- any Legal Requirement designed to
provide safe and healthful working conditions and to reduce occupational safety and
health hazards under the Occupational Safety and Health Act.

“QOrder”- any order, injunction, judgment, decree, ruling, assessment or arbitration
award of any Governmental Body or arbitrator.

“Ordinary Course of Business”-- an action taken by a Person will be deemed to
have been taken in the Ordinary Course of Business only if that action is consistent in
nature, scope and magnitude with the past practices of such Person and is taken in the
ordinary course of the normal, day-to-day operations of such Person.

“Permitted Encumbrances™-- as defined in Section 3.7.
“Person”-- an individual, partnership, corporation, business trust, limited liability

company, limited liability partnership, joint stock company, trust, unincorporated
"association, joint venture or other entity or a Governmental Body.
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“Proceeding”-- any action, arbitration, audit, hearing, investigation, litigation or
suit (whether civil, criminal, administrative, judicial or investigative, whether formal or
informal, whether public or private) commenced, brought, conducted or heard by or
before, or otherwise involving, any Governmental Body or arbitrator.

“Purchase Price”— as defined in Section 2.3.
“Real Property”’-- the Land and Improvements.
“Reé] Property Lease”-- any gfound lease or space lease.

“Record”-- information that is inscribed on a tangible medium or that is stored in
an c]ectromc or other medium and is remevablc in perceivable form.

“Related Person”-- (a) any Person that dxrcctly or indircctly con‘a'ols, is dircctly or
indirectly controlled by or is directly or indirectly under common contro] with such
specified Person;

(b) any Person that holds a Material Ipt;;esf in such speciﬁéd Person;

© (c)  each Person that serves as a director, officer, partner, executor or
trustee of such specified Person (or in a sumlar capacity);

(d) any Person in which such specified Person holds a Material Interest;
and . -' ' : ‘

(¢)  any Person with respect to which such specified Person serves as a
general partner or a trustee (or in a similar capacity). ‘

‘For purposes of this definition, (a) “control” (mcludmg ‘controlling,” “controlled
by ” and “under common contro] with”) means the possession, direct or indirect, of the
power to direct or cause the direction of the management and policies of a Person,
whether through the ownership of voting securities, by contract or otherwise, and shall be
‘construed as such term is used in the rules promulgated under the Securities Act; (b) the
“Family” of an individual includes (i) the individual, (ii) the individual’s spouse, (iii) any
other natural person who is related to the individual or the individual’s spouse within the
sccond degree ond (iv) any other natural person who resides with such individual; and (c)
“Material Interest” means direct or indirect beneficial ownership (as defined in Rule 13d-
3 under the Exchange Act) of voting securities or other voting interests representing at

“least ten percent (10%) of the outstanding voting power of a Person or equity securities or
other equity interests representing at ‘least ten percent (10%) of the outstanding equity
securities or equity interests in a Person. ‘ .
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“Release”-- any release, sp111 emission, leaking, pumping, pouring, dumping,
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or
into the Environment or into or out of any property.

“Remedial Action”-- all actions, including any capital expenditures, required: (a)

to clean up, remove, treat or in any other way address any Hazardous Material or other

“substance; (b) to prevent the Release or Threat of Release or to minimize the further

Release of any Hazardous Material or other substance so it does not migrate or endanger

or threaten to endanger public health or welfare or the Environment; (c) to perform pre-

remedial studies and investigations or post-remedial monitoring and care; or (d) to bring

- all Facilities and the operations conducted thereon into compliance w1th Environmental
Laws and environmental Governmental Authorizations.

“Remedial Capital Projects”™— capital projects needed to serve existing customers
as of the date of Closing that are necessary (i) to repair or replace Facilities that are
defective, inoperative, or failing, (ii) to improve or repair the Facilities to the extent that
the Facilities arc not performing their intended functions in a commercially reasonable
and efficient manner, (iii) -to replace or improve the Facilities in order to cure any
violations of any Govemmental Authorizations; and (iv)-to perform extraordinary
maintenance or deferred maintenance that is necessary to enable the Facilities to perform
their intended functions. Remedial Capital Projects shall not include any expansion
related capital improvements, normal maintenance or renewal and replacement items
normally incurred in the Ordinary Course of Business. Buyer shall have twelve (12)
months from the date of Closing to investigate and determine the extent of Remedial
Capital Projects existing as of the date of Closing, if any, which determination shall be
consistent with prevailing utility industry maintenance practices. On or before the first
anniversary of execution of this Agreement, Buyer shall notify Seller in writing of the
specific projects and estimated cost for each Remedial Capital Project. Disputes, if any
shall be resolved in accordance with Section 13.5. -

~ “Remedial Capital Projects Amount”— an amount sufficient to enable the Buyer
to fund all required Remedial Capital Projects for the System as it existed as of the date
of the Closing, which amount shall be in exccss of the aggregate amount .of $29 Million
funded for capital improvements ds part of the Acquisition Bonds plus the Capital
Improvement Plan Requirement for five years and the Renewal and Replacement
Requirement for ﬁve years.

_ “Renewal and Replacement chmrement” an annual amount equal to
$5,000,000 to be used for the purpose of paying the cost of renewals, upgrades,
enhancements, or the replacement of capital assets of the System and extraordinary and
emcrgency repairs thereto.
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“Representative”-- -with respect to a particular Person, any director, officer,
manager, employee, agent, consultant, advisor, accountant, financial advisor, legal
counse] or otherrepresentative of that Person.

“Retained Liabilities”- as defined in Section 2.4(b).
“Seller”-- as defined in the first paragraph of this Agreement.

. “Seller Contract”- any contract, promise, or undertaking: (a) under which Seller
has or may acquire any rights or benefits; (b) under which Seller has or may become
subject to any obligation or liability; er (c) by which Seller or any of the assets owned or
used by Seller is or may become bound or are encumbered.

"Speclal Asséssments" shall mean revenues derived by the Buyer from special
. assessments imposed upon benefited property ‘in connection  with  post-Closing
acquisition or constructlon of additions, extensions or improvements to the System.

“Subsidiary”-- with respect to any Person (the “Owner”), any corporation or other
. Person ‘6f which securities or other .interests having the power to elect a majority of that
corporation’s or other Person’s board of directors or similar governing body, or otherwise
having the power to direct the business and policies of that corporation or other Person
(other than securities or other interests having such power only upon the happening of a
contingency that has not occurrcd), arc held by thc Owner or onc or morc of its

Subs:dlanes

" “System” -- shall mean the complete combined and consolidated water, sewer and
reclaimed water utility systems of the Seller together with any and all assets,
improvements, extensions and additions thereto hereafter constructed or acquired, but not .
mc]udmg the Excluded Assets.

- “Tangible Personal Property”-- all machinery, equipment, tools, furniture, office
equipment, computer hardware, supplies, materials, vehicles and other items of tangible
personal property (other than Inventories) of every kind owned or leased by Seller
(wherever located and whether or not carried on Seller’s books), together with any
express or implied warranty by the manufacturers or sellers or lessors of any item or
component part thereof and all maintenance records and other documents relating thereto.

“Tax”-- any income, gross receipts, license, payroll, employment, excise,
severance, stamp, occupation, premium, property, environmental, windfall profit,
customs, vehicle, au-plane boat, vessel or other title or registration, capital stock,
franchise, employees’ income withholding, foreign or domestic withholding, social
security, unemployment, disability, real property, personal property, sales, use, transfer,
value added, alternative, add-on minimum and other tax, fee, assessment, levy, tariff,
“charge or duty of any kind whatsoever and any interest, penalty, addition or additional
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amount thereon imposed, assessed or collected by or under the authority of any
Governmental Body or payable under any tax-sharing agreement or any other contract.

* “Tax Retumn”-- any retumn (including any information return), report, statement,
schedule, notice, form, declaration, claim for refund or other document or information
filed with or submitted to, or required to be filed with or submitted to, any Governmental
Body in connection with the determination, assessment, collection or payment of any Tax
or in connection with the administration, implementation or enforcement of or
compliance with any Legal Requirement relating to any Tax.

“Third Part)f’—; a Person that is not a party to this Agreement.

“Third-Party Claim”-- any claim against any Indcmmﬁed Person by a Third Party,
whethcr or not involving a Proceeding.

_ “Threat of Release”-- a reasonable likelihood of a Release that may i'equire action
in order to prevent or mitigate damage to the Environment that may result from such.
Release. - '

. “Unbilled Customer Revenue” — revenue for services provided to customers' that
have not yet been billed as of the date of Closing, calculated on a basis consistent with
Seller’ s current billing practices.

1.2 Usage

() Interpretation. In this Agreement, unless a clear contrary intention
appears: : o : h

_-(1)  the singular number includes the plural number and vice
versa, '

.(3i)  reference to any Person includes such Person’s successors
and assigns but, if applicable, only if such successors and assigns are not
prohibited by this Agreement, and reference to a Person in a particular
capacity excludes such Person in any other capacity or individually;

(iii)  rcference to any gender includes each other gender;

(iv) reference to any agreement, document or instrument means
. such agreement, document or instrument us amended or modified and in
effect from time to time in accordance with the terms thereof;

(v)  “hereunder,” “hereof,” “hereto,” and words of similar import
. shall be deemed references to this Agreement as a whole and not to any
particular Article, Section or other provision hereof;

12
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(vi) “including” (and'with correlative fncaning “include”) means
including without limiting the generality of any description preceding such
term; ' ' :

(vii) with respect to the determination of any period of time,
“from” means “from and including” and “t0” means “to but excluding”; and
g g

(viii) references to documents, instruments or agreements shall be
deemed to refer as well to all addenda, exhﬂms e.cheduleq or amendments
thereto

(b) - Accounting Terms and Determinations. Unless otherwise spec1ﬁed
herem, all accounting terms used herein shall be interpreted and all accounting
determinations hereunder shall be made in accordance with GAAP, as the same applies to
the Seller, and in accordance with generally accepted- accounting principles apphcable to
umts of local government, as the same applies to the Buyer.

... () Legal Representatlon of the Parties. This Agreement was negotiated -
by the parties- with the benefit of legal representation, and any rule of construction or
interpretation otherwise requiring this Agreement to be construed or mterpreted against
any party shall not apply to any construcnon or mterpretatmn hereof.

2, Sale and Transfer of Asscts; Closing
2.1 Assets To Be Sold

~ Upon the terms and subject to the conditions set forth in this Agreement, at the
Closing, but effective as of the Effective Time, Seller shall sell, convey, assign, transfer
and deliver to Buyer, and Buyer shall purchase and acquire from Seller, tree and clear of
any Encumbrances (except as to Appurtenances to the extent provided for elsewhere
herein) other than Permitted Encumbrances, all of Seller’s right, title and interest in and
to all of Seller’s property and assets, real, personal or mixed, tangible and intangible, of
every kind and description, wherever located mcludmg the following (but excluding the
Excluded Abbdlb) .

(a)  all Real Property and all Appurtenances;
- (b)  all Tangible Personall Property;
(c) all Inventories; |
(d)  all Accounts Receivable and Unbilled Customer Revenue;

(e all Seller Contracts and all outstanding offers or solicitations made

" by or to Seller to enter-into any Contract;

13
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v ()  all Governmental Authorizations and all pending applications
therefor or renewals thereof, in each case to the extent transferable to Buyer;

(g)  all data and Records related to the operations of Seller, including
client and customer lists and Records, all personnel records (provided that Seller shall
have reasonable access thereto) referral sources, research and development reports and -
. Records, production reports and Records, service and warranty Records, equipment logs,
operating guides and manuals, financial and accounting Records, creative materials,
advertising materials, promotional materials, studies, reports, ‘correspondence and other
. similar documents and Records and, subject to Legal Requirements;

‘(h) all of the intangible rights and property: of Seller, including
Intellectual Property assets, the trade name, “Florida Water Services”, going concern
value gond\mﬂ telephone, telecopy and e-mail addresses and listings; '

: (i)  all claims of Seller agamst third parties relating to the Assets,
. whether choate or inchoate, known or unknown, contingent or non-contmgent and

()  all rights of Seller relating to deposits and prepaid expenses, claims
for refunds and rights to offset in respect thereof and that are not excluded under Section
2.2, and not including Seller letters of credit for which the Seller is an apphcant

All of the property and assets to be transferred to Buycr hereunder are herein
referred to collectively as the “Assets” or “Assets to be Sold”.

22 Excluded Assets

 Notwithstanding anything to the contrary contained in Section 2.1 or elsewhere in
this Agreement, the following assets of Seller (collectively, the “Excluded Assets™) are
not part of the sale and purchase contemplated hereunder, are excluded from the Assets
and shall remain the property of Seller after the Closing:

(a) all cash, cash equivalents and short-term investments; all payments
(other thun Customer Deposits) reccived by Scller prior to Closing;

(b)  Capital Charges received after the Closing by Buyer which shall be
remitted to Seller in each one-year period following the date of the Closing, provided that
(i) the total amount of Capital Charges retained by and belonging to Seller for any one
such year shall not exceed the Maximum Annual Retainage (and at such time as the total
amount .of Capital Charges remitted to Seller for any such one year period equals the
Maximum Annual Retainage, all further Capital Charges received by the System in such
year shall be retaincd by and belong to the Buyer), and (ii) the aggregate amount retained
by the Seller as Excluded Assets pursuant to this subsection 2.2(b) shall be the Maximum
Cumulative Retainage and at such time as the total cumulative amount of Capital
Charges remitted to Seller under this Section 2.2 equals the ‘Maximum Cumulative
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Retainage, no further Capital Charges shall be remitted to.the Seller but all such Capital
" Charges received by the System thereafter be retained by and shall belong to the Buyer.

The foregoing Capital Charges retained by Seller are to compensate Seller for the excess

capacity existing in the System as of the Effective Date.* The amount to be remitted to

Seller hereunder by Buyer shall be paid to Seller once a year, commencing 13 months
‘after the Effective Date, for all amount collected during the 12 month period then ended.
. Seller authorizes Buyer to collect the Capital Charges on behalf of Seller.

(c)  all minute books, stock Records and corporate seals;
(d) any shares of capital stock of Seller held in treasury;
(é) Seller’s letters of credit outstanding at the date of Closing.; -

£ al .inburdnce bolicies and rights thereunder (except to the extent
specxﬁed in Section 2.1(i) and 0)),

'_ &

(h). Records that Seller is required by law to retain in its possession;

(i)  all claims for refund of Taxes and other governmental charges of
whatever nature;

G) all rights in connéction_with and assets of any Employee Plans; and

(k) all rights of Seller under this Agreement, the Bill of Sale, the
Assignment and Assumption Agreement; and

(O ghepr

2.3  Consideration

“ws:and%sseis*e@mss Jgde renatedimExhibitio:oe -

\-«n-’l.!yi el S Al

(A) Installment Payments. The consideration for the Assets will be four
hundred seventy-one millivn (3471,000,000), as may be adjusted as provided bélqw in
subsection 2.3(C) (the “Purchase Price”). The Purchase Price will be payable in
Installments delivered by wire transfer from Buyer to Seller as follows:

Date Payable Installment Amount Due
At the Closing ‘ - Installment 1 $433,000,000
On the third anniversary date of the closing Installment 2 $38,000,000

' (B) Annual Net Revenue Deferral.  Seller and Buyer have prepared a pro
forma based upon the current Costs of Operation and Maintenance of the System and the
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current schedule of rates, fees and charges for the services of the System (without any
rate increases, but-adjusted forindexing) a copy of which is attached hereto as Exhibit Z.

~ Based on the pro forma, the parties anticipate that the Buyer will realize Net
Revenues in each of the first four.12 month periods following the Closing (“Test
Year(s)”) sufficient to (i) fund the Renewal and Replacement Requirement, (ii) fund (jii)
the Capital Improvement Plan Requirement pay 30 year level debt service on the
Acquisition Bonds, and (iv) provide Buyer with net profits of $4.5 Million. The
remaining bond proceeds for capital improvements funded in the Acquisition Bonds, plus
interest earnings on such bond proceeds, may be. allocated to fund short falls in the
Capital Improvement Requirement in each of the Test Years in such amounts as may be
necessary to mect_such Test Year’s Net. Revenues test (the “C_apital Funds Allocation”).

"Bach year, Buyer and Scller will review the Nect Revenues. In the event Buyer -
determines that Net Revenues, together with any revenue guarantee payments pursuant to.
subsection (E) below, are not sufficient to provide all of such amounts in clauses (i)
through (iv) of the preceding sentence, the Buyer shall notify the Seller of such
-determination, and confer with the Buyer’s underwriter and Seller to set forth in full its
reasoning therefore. At the end of 36 months following the Closing, such portions of
Installment 2 shall be deferred one year or such time as necessary so that the Installment
will be equal to Net Revenues less the amounts set forth in (i) through (iv) in the
preceding paragraph. . Notwithstanding the above, the balance of any unpaid Purchasc
Price as aresult of this subsection shall be paid to Sel]er within five (5) years of the date -
of Closing. .

(C) . Purchase Price Adjustments. Installment 2 of the Purchase Price may

be reduced under the following circ.umstances:

(i)  the amount necessary to fund any indemnity amounts owed by
Seller under Article 11 hereunder, and

(i) for all Remedial Capital Projects Amounts.

Within 20 days of the execution of this Agreement, Seller will provide Buyer with
its’ current five year capital improvement program. Buyer shall notify Seller in writing
of the Remedial Capital Projects Amount, if any. Seller shall identify the projects and
estimated costs that comprise the Remedial Capital Projects Amount which are not
included on Seller’s five year capital improvement program. If Seller does not concur
that a project is a Remedial Capital Project or part of the Capital Improvement Plan
Requirement during the initial five year post. Closing time period the matter shall be
submitted to the dispute resolution process set forth in 13.5. '
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(D) Dispute Resolution. Prior to implementing any reduction or offset, the

Buyer shall provide written notice to Seller of any proposed reduction or offset. Seller

shall have twenty (20) days to provide Buyer written notice of objection to any such

reductions or offset. Buyer and Seller shall have sixty (60) days following written notice

of objection from Buyer to amicably resolve Buyer’s objections. To the extent any

_objections cannot be reconciled, either party may submit such objection to the Dispute
Resolution Process. Buyer may at any time deposit any Reduction Amount with an

" escrow agent pending a final resolution under the Dispute Resolution Process, pursuant to
an Escrow Agreement reasonably satisfactory to the parties and to the extent Buyer has
done s0 Buyer shall not be deemed in default hereunder. ‘

(E) : Se]lcr shall provide a guarantee',(“Guarantee”) in the form to be agreed
-upon with 30 days after execution of this Agreement that Buyer will receive Gross
Revenues constituting monthly water and sewer charges (“Monthly Fees”) for the first'
twelve months after Closing of $95,318,000; for the 'second twelve months of
$97,701,000; and for the third twelve months of $100,143,000. If the-Buyer lowers any
Month]y Fees during the forgoing time periods, the amount guaranteed will be reduced
by the amount the Monthly Fees wou]d have been if such rcducuon had not occurred.

(F) The Buyer agrees to use all reasonable commercxal efforts to issue the
Acquisition Bonds. In the event the Buyer, after consultation-with the Buyer’s financial
advisor(s), underwriter(s), legal advisors, and with Scller, in good faith, dctcrmines that
some or all of such Acquisition Bonds cannot be sold on a date that permits the Closing
to occur on or prior to December 15, 2002, in that the Acquisition Bonds Net Proceeds
‘would be less than $433,000,000, then the Buyer shall immediately notify Seller in
‘writing of such determination, with such notice setting forth in reasonable detail the bases -
upon which such determination was made, and the requirements, if reasonably
ascertainable to Seller, for ultimate issuance of all of the Bonds or such portion thereof
that would result in Acquisition Bond Net Proceeds'received in an amount equal to or
greater than $433,000,000.0n or prior to December 15, 2002. Upon receipt of such notice -

" Seller shall have the option of (1) at any time between the receipt of the notice and the
issuance of the Bonds, closing the transaction, and increasing the future installments set
forth above by the amount that the Acquisition Bonds Net Proceeds are less -than
$433,000,000 in an equitable manner as agreed to by both Buyer and Seller; (2)
postponing the Closing until such time as Acquisition Bonds resulting in Acquisition
Bonds Net Proceeds of not less than. $433,000,000 can reasonably be issued in
accordance with this Agreement; or (3) canceling this Agreement, and, if cancelled,
thereupon the Buyer and Seller shall have no liabilities and no further obligations to each
other under this Agreement, except that Seller shall pay to Buyer the Due Diligence .

Expenses.
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For purposes of this Section 2.3(b), the Capital Charges remitted to and retained
by Seller shall not include the portion thereof represennng AFPI, to the extent of the
fol]owmg

~ Period : Percentage of AFPI
for Capital Charges received until 0%

the first anniversary date of the Closing

for Capital Charges received until - 20%
the second anniversary date of the Closing '

for Capital Chérgés received until - A | - 40%
the third anniversary date of the Closing

. for Capitaj Charges received until 60%
the fourth anniversary date of the Closing -

- for Capital Charges received until - 80%
the fifth anniversary date of the Closing

' and thereafter - | _ o - 100%
2.4 Liabilities

(a)  Assumed Liabilities. On the Closing Date, but effective as’ of the
Effective Time,. the Buyer shall assume and .agree to dlscharge only the fo]lowmg
Liabilities of Seller (the “Assumed Llabxhtxes”)

(i) ~ any account payable (other than an account payable to any Related

" Person of Seller) arising with respect to the System, that remains unpaid at and is

not delinquent as of the Effective Time but only to extent it is included to
determine the Final True Up as set forth in Section 2.7(c); ‘

(if) any account payable anising with respect to the System, (other than
a account payable to any Related Person of Seller ) incurred by Seller in the
Ordinary Course of Business between the date of this Agreement and the
Effective Time that remains unpaid at and is not delinquent as of the Effective
. Time but only to extent it is included to determine the Final True Up as set forth in
Section 2.7(c);

- (iti)  any Liability to Seller’s customers (other than an account payable)
incurred by Seller in the Ordinary Course of Business outstanding as of the .
Effective Time, including, but not limited to Customer Deposits, (other than any
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Liability arising out of or relating to a Breach that occurred prior to the Effective
Time);

. (iv) any Liability arising after the Effective Time under the Seller
Contracts (other than any Liability arising under the contracts described on Exhibit-
2.2 or arising out of or relating to a Breach that occurred prior to the Effective
Time); any Liability -of Seller arising after the Effective Time under any Seller
Contract included in the Assets that is entered into by Seller after the date hereof
in the Ordmary Coursc of Business or in accordancc with the provisions' of this
Agreement (other than any Liability arising out of or rela’ung to a Breach that
occurred prior to the Effective Time), and

(v) any Liability of Buyer under this Agreement or any other document
'executed in connection with the Contemp]ated Transactions, and

(vi) any Liability of Buyer based upon Buyer’s acts or ormsswns.'
occurring aﬂer the Effective Tune, and

(vii) any Liability arising after Closing from operation of the System.

(b) Retained Liabilities. The Retained Liabilities shall remain the sole
“responsibility of and shall be retained,.paid, performed and discharged solely by Seller.
“Retained Liabilities” shall mean all Liabilities other than Assumed Liability,

2.5  Allocation

Seller shall prepare and deliver IRS Form 8594 to Buyer within forty-five (45)
days after the Closing Date to be filed with the IRS. In any Proceeding related to the
determination of any Tax, neither Buyer nor Seller shall contend or represent that such
allocation is not a correct allocation.

2.6 Closing

The purchase and sale provided for in this Agreement (the “Closing’) .will take
place at the offices of Buyer’s counsel commencing at 10:00 a.m. (local timej on or
before December 15, 2002, unless Buyer and Seller otherwise agree. Subject to the
provisions vf Section 9, failure to consummate the purchasc and sale provided for in this
Agreement on the date and time and at the place determined pursuant to this Section 2.6
will not result in the termination of this Agreement and will not relieve any party of any
obligation under this Agreement. In such a situation, the Closing will occur as soon as
practicable, subject to Section 9.
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2.7  Closing Obligations

In addition to any other documents to be dchvcred under other provisions of this
Agrecmcnt at the C]osmg

(a) Seller shal] deliver to Buyer, together with funds sufﬁc1ent to pay all
Taxes necessary for the transfer, filing or recording thereof:

(i) - abill of sale for all of the Assets that are Tangible Personal Property
in the form to be agreed upon by the parties prior to Closing (the “Bill of Sale”)
executed by Seller and the guaranty;

. (i) an assignment of all of the Assets that areintangible personal
.property in the form to be agreed upon by the parties prior to Closing , which
assignment shall also contain Buyer’s undertaking and assumption of the Assumed
Liabilities (the “Assignment and Assumption Agreement”) executed by Seller;

(iii) for each interest in Real Property identified on Exhibit 3.7(a) and
(b);"a recordable special warranty deed; for all easement interests, an assignment
of easements without warranty; for each leasehold interest, an assignment of lease,
or such other appropriate document or instrument of transfer, as the case may
require, together with a general assignment by the Seller of any and all rights or
interests Seller may otherwise have or hold (whether by license, permit,
prescnpnve right, or otherwise) in respect of its operation of the System, to
occupy, use, traverse, spray, percolate through, burrow under, each in form and
" substance satisfactory to Buyer and its counsel and executed by Seller;

~ (iv) assignments of all Intellectual Property Assets executed by Seller in
form reasonably satisfactory to Buyer;

(v)  such other deeds, bills of sale, assignments, certificates of title,
documents and other instruments of transfer and conveyance as may reasonably be
requested by Buyer, each in form and substance agreed upon by the parties prior to
Closing, executed by Seller; . :

(vi) employment agreements in the form to be prepared by Buyer in
accordance with the provisions of this Agreement, executed by such members of
Seller’s senior management team as identified by Buyer in writing within ten
business days after execution of this Agreement (the “Emplayment Agreements”);

(vii) assignments of all construction work in progress in form reasonably
acccptable to Buyer which have not yet been placed in service as of the date of the
Closing (such capital improvements which have been placed in service being part
of the Facilities which are otherwise conveyed by Seller hereunder);’

20
DELIB:2284864.11000000-00000



(viii) a certificate executed by Seller as to the accuracy of its
representations and warranties as of the date of this Agreement and as of the
Closing in accordance with Section 7.1 and as to its compliance with and
‘performance of their covenants and obligations to be performed or complied with
at or before the Closing in accordance with Section 7.2; and

(ix) a certificate of the Secretary of Seller certifying, as complete and
accurate as of the Closing, attached copies of the Governing Documents of Seller,
certifying and attaching all requisite resolutions or actions of Seller’s board of
directors and shareholders approving the execution and delivery of this Agreement
and the consummation of the Contemplated Transactions and certifying to the
‘incumbency and signatures of the officers of Seller executing this Agreement and
any other-document relating to the Contemplated Transactions.

(b)  Buyer shall deliver to Seller:

(@) Installment 1 of Four. Hundred Thirty-Three Million dollars
(3$433,000,000). plus or minus such other funds as set forth on a closing statement
to be agreed upon between Buyer and Seller pursuant to the terms of this
Agreement by wire transfer to a domestic account of a United States bank
: ~ specified by the closing Seller in a writing delivered to Buyer at least three (3)
. ' business days prior to the C]osmg Date; ) L

(i) the A551gnment and Assumption A greement exccuted by Buyer
(iti) the executed Employment Agreements

(v) a cemﬁcate executed by Buyer as to the accuracy of its
representations and warranties as of the date of this Agreement and as of the
Closing in accordance with Section 8.1 and as to its compliance with and
performance of its covenants and obligations to be performed or complied with at
or before the Closing in accordance with Section 8.2; and :

(v)  a certificate of the Secretary of Buyer certifying, as complete and
accurate as of the Closing, attached copies of the Governing Documents of Buyer
and certifying and attaching all requisite resolutions or actions of Buyer's
governing board approving the execution and delivery of this Agreement and the
‘consummation of the Contemplated Transactions and certifying to the incumbency
and signatures of the officers of Buycr cxccuting this Agreement and any other
document relating to the Contemplated Transactions.

(c)  As additional consideration for the transaction the determination of the
following (the “Final True Up”) will take place between 120 and 140 days after the
- Closing and, in the event that the parties cannot agree on the foregoing, then either party
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may submit such dispute to the Dispute Resolution Process. - To the extent that Eligible
Accounts (as hereinafter defined) and Eligible Unbilled Revenues (as hereinafter deﬁned)
sold to the Seller hereunder as of the Effective Time minus accounts payable assumed by -
the Buyer hereunder as of the Effective Time (“Final Computed Amount”) is in an’
amount greater than zero ($0) Dollars, then the Buyer shall immediately pay to the Seller
the difference and to the extent that the Final Computed Amount is less than zero ($0)
Dollars, then the Seller shall immediately pay to the Buyer the difference. The payment
in the foregoing sentence shall be net of any payments made pursuant to the second
sentence of this Section. “Eligible Accounts” means Accounts Receivable outstanding as
of the Effective Time that are actually collected by the Buyer within 90 days after the
Effective Time and “Eligible Unbilled Accounts” means Unbilled Accounts outstanding
as of the Effective Time that are actually collected by the Buyer wnhm 120 days after the
Effective Time. '

(d) At the Closing, the Buyer shall have received (i) an opinionl of counsel
acceptable to the Buyer stating that neither the City of Gulf Breeze nor the City of Milton
will be held liable, as a matter of law, for the liabilities of the Buyer and (ii) an opinion of-

_counsel acceptable to the Buyer stating that upon the acquisition of the System by the

Buyer, the rates, fees and charges for the services and facilities of the System are not
subject to regu]atlon by the Flonda Public Service Commission or any local regulatory
authority.

" 2.8  Consents

(a)  1f there are any Material Consents that have not yet been' obtained |
(or otherwise are not in full force and effect) as of the Closing, in the case of each Seller
Caontract as to which such Material Consents were not obtained (or otherwise are not in
full force and effect) (the “Restricted Material Contracts™), Buyer may waive the closing

. conditions as to any such Matenal Consent and either:

(i) . -elect to have Seller continue its efforts to obtain the Material
Consents; or ' . '

(if)  elect to have Seller retain that Restricted Material Contract and all
Liabilities arising therefrom or relating thereto; or '

(i) elect to have Seller require any other obligations under such contract
to perform their obligations under such contract and remit to Seller the amounts
due to such obligations, for payment by the Seller to such obligations.

If Buyer elects tn have Seller continue its efforts to obtain any Material Consents
and the Closing occurs, notwithstanding Sections 2.1 and 2.4, neither this Agreement nor

" the Assignment and Assumption Agreement nor any other document related to the -

consummation of the Contemplated Transactions shall constitute a sale, assignment,
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assumption, transfer, conveyance or delivery or an attempted sale, assignment,
assumption, transfer, conveyance or delivery of the Restricted Material Contracts, and
following the Closing, the parties shall use Best Efforts, and cooperate with each other, to
obtain the Material Consent relating to each Restricted Material Contract as quickly as
practicable. Pending the obtaining of such Material Consents re]aung to any Restricted
Material Contract, the parties shall cooperate with each other in any reasonable and
lawful arrangements designed to provide to Buyer the benefits of use of the Restricted
Material Contract for its term (or any right or benefit arising thereunder, including the
enforcement tor the benefit of Buyer of any and all rights of Seller against a third party
thereunder). Once a Material Consent for the sale, assignment, assumption, transfer,
conveyance and delivery of a Restricted Material Contract is obtained, Seller shall
promptly assign, transfer, convey and deliver such Restricted Material Contract to Buyer,
and Buyer shall assume the obligations under such Restricted Material Contract assigned
o Buyer from and after the date of assignment to Buyer pursuant to a special-purpose

- assignment and assumption agreement substantially similar in terms to those of the
Assignment and Assumption Agreement (which special-purpose agreement the parties
shall prepare, execute and deliver in good faith at the time of such transfer, all at no
addmonal cost to Buyer).

® If there are any Consents not listed on Exhibit 7.3 necessary for the
assignment and transfer of any Seller Contracts to Buyer (the *Nonmaterial Consents”)
which have not yet-been obtained (or otherwise are not in full force and effect) as of the
Closing, Buyer shall elect at the Closing, in the case of each of the Seller Contracts as'to
which such Nonmaterial Consents were not obtained (or otherwisé are not in full force
~and effect) (the “Restricted Nonmaterial Contracts”), whether to:

(i)  accept the assignment of such Rcstricted Nonmaterial Contract, in
which case, as between Buyer and Seller, such Restricted Nonmaterial Contract
shall, to the maximum extent practicable and notwithstanding the failure to obtain
the applicable Nonmaterial Consent, be transferred at the Closing pursuant to the
Assignment and Assumption Agreement as. clsewhere prowded under this
Agreement; or

(ii)  reject the assignment of such Restricted Nonmaterial Contract, in
which case, notwithstanding Sections 2.1 and 2.4, (A) neither this Agreement nor
the Assignment and Assumption Agreement nor any other document related to the
consummation of the Contemplated Transactions shall constitute a sale,
assignment, assumption, conveyance or delivery or an attempted sale, assignment,
assumption, transfer, conveyance or delivery of such Restricted Nonmaterial
Contract, and (B) Seller shall retain such Restricted Nonmaterial Contract and al]
leblllucs arising therefrom or relating thereto.
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3. Representations and Wan'arities of Seller

Seller represents and warrants to Buyer as of the Exhlblt Delivery Date (as -
hereinafier defined) as follows:-

3.1  Organization And Gbod Standing

(a)  Seller is qualified to do business in the State of Florida. Seller is a
corporatxon duly organized, validly existing and in good standing under the laws of the
State of Florida, with full corporate power and authority to conduct its business as-it is
" now being conducted, to own or use the properties and assets that it purports to own or

use, and to perform all its obligations under the Agreement Complete and accurate
_ copies of the Governing Documents of Seller, as currently in effect, will be provided to
Buyer prior to Closmg

(b) Seller has no Subsidiary and, except as disclosed to Buyer in writing
prior to C]osmg, does not own any shares of capital stock or other securities of any other
Person. -

32 Enforceabiliry; Authority; No Conflict

(a)  This Agreement constitutes the legal, valid and binding obligation of
Seller, enforceable against it in accordance with its terms and each of Seller’s Closing
Documents will constitute the legal, valid, and binding obligation of Seller, enforceable
against Sellers. Seller has the absolute and unrestricted right, power and authority to
execute and deliver this Agreement and to perform its obligations under this Agreement,
and such action has been duly authonzed by all necessary achon by Seller’s shareholders
' and board of dlrectors

(b) Neither the. execution .and delivery of this Agreement nor the
consummation or performance of any of the Contemplated Transactions W111 directly or
indirectly (w1th or w1thout notice or lapse of time): . :

@) Breach (A) any provision of any of the Governing Documents of
_Seller or (B) any resolution adopted by the board of directors or the shareholders
of Seller; ‘

(i)  except as disclosed '”%’ch"iﬁ”%"‘%ﬁ'a@reach any provision of, or give

any Person the right to declare a default or exercise any remedy under, or to

. accelerate the maturity or performance of, or payment under, or to cancel
terminate or modify, any Seller Contract; or

(iii) result in the imposition or creation of any Encumbrance upon or w1th
respect to any of the Assets.

- - 24
DELI1B:2284864.1000000-00000



o,
o

(¢) Except as provided under Section 367.071, Florida Statutes, and
applicable equivalent County Regulatory provisions, Seller is not required to give any
notice to or obtain any material consent from any Person in connection with the execution
and delivery of this Agreement or the consummation or performance of any of the
Contemplated Transactions except as set forth in Exhibit 3.2(c).

3.3 - Financial Statements

ayaiablenneBuyer A T A T e A Al A CE R Re e
5 x > SEITHETE) s §9§9 (mc]udmg the notes thereto, the “Balance

Sheet’) and the rc]ated audlted statements of income, changes in shareholders’ equity
and cash flows for the fiscal year then ended, xncludmg in each case the notes thereto,
together with the report thereon of Price Waterhouse Coopers, independent certified

ublic accountants; and (b} _~vguna¥1‘ﬂlted,baiam heetso ,sSellemas:at,Jui 1:2002-(the
BIntenm Balance Sheet”) an mﬁfﬁféﬁ*ﬁmxiﬁ statexflﬁ?r"’ fincome %uﬁ%gin%al-
statements. fairly present the financial condition and the results of operations, changes in
shareholders’ equity and cash flows of Seller as of the respective dates of and for the

periods referred to in such financial statements, all in accordance with GAAP.

3.4  Sufficiency of Assets

‘ The Assets (a) constitute. all of the assets, tangible and intangible, of any nature
whatsoever, necessary to operate Seller’s business in the manner presently operated by
Seller and (b) include all of the operating assets of Séller.

Description of Land

o S T TN T T

R T AT O e SCTIp O OTae

D Aok kA AT

3.7 Title to Assets; Encumbrances

(@)  Seller owns good and marketable title to its respective estates in the
Land, free and clear of any Encumbrances, other than:

(i) liens for Taxes for the cwrrent tax year which are not yet due and
. payable; and ' '

(i)  those described inEENTbIES T

SRt ERcubrange s

To the extent in Seller’s possession, true and complete copies of (A) all deeds,
existing title insurance policies and surveys of or pertaining to the Real Property and (B)
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all instruments, agreements and other documents evidencing, creating or constituting any
Real Estate Encumbrances will be made available to Buyer promptly. Seller warrants to
Buyer that, at the time of Closing, the Land shall be free and clear of all Real Estate
Encumbrances other than those identified on Exhibit 3.7 as reasonably acceptable to
Buyer (“Permitted Real Estate Encumbrances”). - '

.(b)  Seller owns good and transferable title to all,of

and clear of any Encumbrances other than those described ingixbioies, Bl
<EstatesBnonuiliancesie Scller warrants to Buyer that, at the time of og, 21 other
Ssets shall be iree and clear of all Non-Real Estate Encumbrances other than those

identified on Exhibit 3.7 and which are reasonably acceptable to Buyer ZRemttedaNon:

i SlatesEncuinbrances and, together with thedBemmittedzaRe ‘

Seller makes no representations 'r'e.gard.ing title to or the sufficiency of .
Appurtenances to the Real Estate. '

3.8 . Taxeé :

(@)  Tax Returns Filed and Taxes Paid. Seller has filed or caused to be filed on
a timely basis all Tax Returns and all reports with respect to Taxes that are or were
required to be filed pursuant to applicable Legal Requirements. All Tax Returns and
reports filed by Seller are true, correct and complete. Seller has paid, or made provision
for the payment of all Taxes that have or may have become due for all periods covered by
the Tax Returns or otherwise, or pursuant to any assessment received by Seller, except
such Taxes, if any, as are.listed in Part 3.14(a) and are being contested in good faith. No
claim has been made or is expected to be made by any Governmental Body in a
_jurisdiction where Seller does not file Tax Returns that it is or may bc subjcct to taxation
by that jurisdiction. There are no Encumbrances on any of the Assets that arose in .
connection with any failure (or alleged failure) to pay any Tax, and Seller has no
knowledge of any basis for assertion of any claims attributable to Taxes which, if
" adversely determined, would result in any such Encumbrance.

(b) Buyer agrees to comp]‘y with the requirements of Section 196.295, Florida
Statutes, Advalorem and Personal Property Taxes. '

(¢) Specific Pofential Tax Liabilities and Tax Situations. -

() Withholding, All Taxes that Seller is or was required by Legal
Requirements to withhold, deduct or collect have been or will be duly withheld,
deducted and collected and, to the extent required, have been paid to the proper

~ Governmental Body or other Person. : : :
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3.9 Compliance With Legal Requirements; Governmental Authorizations

(a) Except as set forth in Exhibit 3.11, wnhout representanon that items on
Exhibit 3 11 are Material:

(1) To Seller’s knowledge, Seller is in compliance with each Legal
Requirement that is applicable to it or to the conduct or operation of its business or
the ownership or use of any of its assets; :

(ii) No event has occurred or circumstance exists that (A) may
constitute or result in a violation by Seller of, or a failure on the part of Seller to
comply with, any Legal Requirement or (B) may give rise to any obligation on the
part of Seller to undertake, or to bear all or any portion of the cost of any remedial
actlon of any nature; and .

(iii) Seller has not received any notice or other cornmunication (whether
oral or written) from any Governmental Body or any other Person regarding (A)
any. actual, alleged, possible or potential violation of, or failure to comply with,
any Legal Requirement or (B) any actual, alleged, possible or potential obligation
- on the part of Seller to undertake, or to bear all or any portion of the cost of, any
’ remedial action of any nature.

(b) , Eihihﬁ%ﬁ?—l’ﬁ@)’ oTtaimsrascampletesandzaccurateslistobEacliiG oyt
A’uthom’za‘tmm Tat el‘H‘by Seller or that otherwise relates to Seller’s business or the

S T o

Assets To Seller’s knowledge, the Governmental Authonzanons listed are vahd and in
full force and effect.

@) - Seller is in material compliance with all of the Matenal terms and‘-
requirements of the Governmental Authorizations;

(i) No event has occurred or circumstance exists that may (A)
constitute or result directly or indirectly in a material violation of or a material
failure to comply with any material term or requirement.of any Governmental
Authorization or (8) result directly or indirectly in the revocation, withdrawal,
suspension, cancellation or termination of, or any modification to, any material
Governmental Authorization;

(iii)  Seller has not received any notice or other communication (whether
oral or written) from any Governmental Body or any other Person regarding (A)
any actual, alleged, possible or potential violation of or failure to comply with any
term or requirement of any Govemmental Authorization or (B) any actual,
proposed, possible or potential revocation, withdrawaul, suspension, cancellation,
termination of or modification to any Governmental Authorization, other than
such violations, failures, revocations, withdrawals, suspensions, cancellations,
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terminations or modifications as have either been resolved with such
Governmental Body or Person, or are not material to the successful operation of
the System or to the results of such operatlons and

(iv) To the best of Seller’s lmowledge all apphcatlons required to have
been filed for the renewal of the material Governmental Authorizations have been
duly filed on a timely basis with the appropriate Governmental Bodies, and all
other Material filings required to have been made with respect to such -
Governmental Authorizalions have been duly made on a timely basis with the
appropriate Governmental Bodies.

The. Governmental Authorizations collectively constitute the Governmental
-Authonzatxons necessary to permit Seller to Jawfully conduct and operate its business in
the manner in which it currently conducts and operates such business and to permit Seller
to own and use its assets in the. manner in which it currently owns and-uses such assets:

3 10 Legal Proceedings; Orders

(a) Except as ‘set forth in Exhibit 3.12, there is no pending or, to Seller s
knowledge, threatened Proceeding: : _ .

(i) by or against Seller or that otherwise relates to-or may affect the
business of, or any of the assets owned or used by, Seller; or '

(i)  that challenges, or that may have the effect of preventing, delaying,-
making illegal or otherwise interfering with, any of the Contemplated
Transactions. : S

To the know]edge of Seller, no event has occurred or circumstance exists that is
reasonably likely to give rise to or serve as a basis for the commencement of any such
Proceeding. Seller will promptly deliver or provided access to Buyer copies of all
pleadings, correspondence and other documents relating to each Proceeding listed in
Exhibit 3.12. There are no Proceedings listed or required to be listed in Exhibit 3.12 that
could have a Material adverse effect on the business, operauons, assets, condition or
prospects of Seller or upon the Assets.

(b) . Except as set forth in Exhibit 3.12; to the knowledge of Seller, no officer, .
director, agent or employee of Seller is sub_]ect to any Order that prohibits such officer,
director, agent or employee from engaging in or continuing any- conduct, actwrty or
practice relating to the business of Seller.
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(¢)  Except as set forth in Exhibit 3.12:

(i) To Seller’s knowledge, Seller is in Material compliance with all of
" the terms and requirements of each Order to which it or any of the Assets is or has
been subject; :

(if) = To Seller’s knowledge, no event has occurred or circumstance exists
that is reasonably likely to constitute or result in a violation of or failure to comply
with any term or requirement of any Order to which.Seller or any of the Assets is
subject material to the operation of the System or a portion thereof; and

(i)  Seller has not-received any notice or other communication (whether

ordl or written) from any Governmental Body or any other Person regarding any

- .actual, alleged, possible or potential violation of, or failure to comply with, any

term or requirement of any Order to which Seller or any of the Assets is or has
‘been subject, that has not already been resolved.

3,._1.9(?{5;) Absence of Certain Changes and Events.

(@) | Except as set forth in Exhibit 3.10(A), since July 1, 2002, ‘Seller has
conducted its business only in the Ordinary Course of Business, there has not been any
material adverse change in its busmess and in the operanon of the System, and there has
not been :

(b) There has not been any damage to or destruction or loss of any Asset,
whether or not covered by insurance that has not been replaced or which will not be
replaced prior to the Effective Time;

(c)  There has not been (to the extent the same might be material to the results
of operations of the System or a portion thereof) a sale (other than sales of Inventories in
the Ordinary Course of Business), lease or other disposition of any Asset or property of
Seller (including the Intellectual Property Assets);

. 311 Coulmcls;NoDcfaults '

(a) To the best of Seller’s bow]edge@e}]eﬁd}a r?dehvegd*exg,m

A R
Aoﬁuy@i{*ggg%ejp gleiewapms,«:of‘

(i)  each Seller Contract that involves performance of services or
delivery of goods or materials by Seller of an amount or value in excess of
$10,000;

(ii) each Seller Contract that involves performance of services or
delivery of goods or matena]s to Seller of an amount or value in excess of
310, 000
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(iii) each Seller Contract that was not entered into in the Ordinary Course
of Business and that involves expendnures or receipts of Seller in excess of
$10,000; :

(iv) each Seller Contract affecting the ownership of, leasing of, title to,
use of or any leasehold or other interest in any real or personal property (except
personal property leases and installment and conditional sales agreements having a
value per item or aggrcgatc payments of less than $10,000 and with a term of less
than onc ycar); .

(v). each Seller Contract with any labor union or other employee
representative of a group of employees relating to wages, hours and other
conditions of employment; each Seller Contract entered into other than in the
"Ordinary Course of Business that contains or provides for an express undertaking
by Seller to be responsible for consequential damages;

(vi) each Seller Contract for capital expenditures in excess of $10,000;
~ . (vii) each Seller Contra_d not denominated in U.S. dollars;

(viii) each Seller Contract containing covenants that in any way purport to
restrict Seller’s business activity or limit the freedom of Seller to engage in any
line of business or to compete with any Person; _

(ix) each power of attorney of Seller that is currently effective and
outstanding;

(x) each written warranty, guaranty, and/or similar undertaking' withy
respect to contractual performance extended by Seller other than in the Ordinary
Course of Business; and :

-(xi) each amendment, supplement and modification (whether oral or
written) in respect of any of the foregoing.

(1) each Contract which is to be assigned to or assumed by Buyer under
this Agreement is in full force and effect and is valid and -enforceable in
.accordance with its terms; '

(i)  each Contract which is being assigned to or assumed by Buyer is
assignable by Scller to Buycer without the consent of any other Person;

SeroTiamERhibit3d8ror3.42s

T A AR e T T 2

(c) ‘%Ei’é‘gxf A

RIRGI
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(i)  Selleris in compliance with all appliéable terms and requirements of
_ each Seller Contract which is being assumed by Buyer;

(ii)  To Seller’s knowledge, no event has cccurred Or circumstance exists
that (with or without notice or lapse of time) may contravene, conflict with or
~ result in a Breach of, or give Seller or other Person the right to declare a default or
exercise any remedy under, or to accelerate the maturity or performance of, or
payment under, or to cancel, terminate or modify, any Seller Contract that is bemg
assigned to or assumcd by Buyer;

(i) To Seller’s knowledge, no event has occurred or circu_mstahcc exists
under or by virtue of any Contract that (with or without notice or lapse of time)
would cause the creation of any Encumbrance affecting any of the Assets; and

~ (iv)  Seller has not given to or received from any other Person any notice
or other communication (whether oral or written) regarding any actual, alleged, -
possible or potential violation or Breach of, or default under, any Contract which
is being assighed to-or assumed by Buyer. ‘

(d)  There are no renegotxatxons of, anempts to renegonatc or outstandmg rights
to renegotiate any material amounts paid or payable to Seller under current or completed

Contracts with any Person having the contractual or statutory right to demand or require
such renegotiation and no such Person has made written demand for such renegotiation.

3.12 Environmental Matters

@Excg@msdrsq]osedmﬁxﬁi’m@ 2]@

() Sel].er is in material compliance with and is not in material violation of or
" liable under, any Environmental Law. Seller has.no basis to expect any actual or
threatened order, notice or other communication from (i) any Governmental Body or
private citizen acting in the public interest or (ii) the current or prior owner or operator of
any Facilities, of any actual or potential violation or failure to Materially comply with
any Environmental Law, or of any actual or threatened obligation to undertake or bear the
cost of any Environmental, Health and Safety Liabilities with respect to any Facility or
onther property or asset (whether real, personal or mixed) in which Seller has or had an
interest, or with respect to any property or Facility at or to which Hazardous Materials
were generated, manufactured, refined, transferred, imported, used or processed by
Sceller.

(f)  There are no pending or, to the knowledge of Seller, threatened claims,
Encumbrances, or other restrictions of any Material nature resulting from any
Environmental, Health and Safety Liabilities or arising under or pursuant to any
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Environmental Law with respect to or affecting any Facility or any other property or asset
(whether real, personal or mixed) in which Seller has or had an interest.

(g) Seller has no knowledge of or any basis to expect nor has received, any
citation, directive, inquiry, notice, Order, summons, warning or other communication that
relates to Hazardous Activity, Hazardous Materials, or any alleged, actual, or potential
violation or failure to materially comply with any Environmental Law, or of any alleged,
actual, or potential obligation to undertake or bear the cost of any Environmental, Health
~ and Safety Liabilities with respect to any Facilily or property or asset (whether real,

personal or mixed) in which Seller has or had an interest, or with respect to any property
or facility to which Hazardous Materials generated, manufactured, refmed transferred,
imported, used or processed by

h) Seller has no Material Environmental, Health and Safety Liabilities with
respect to any Facility or, to the knowledge of Seller, with respect to-any other property
. or asset (whether real, personal or mixed) in which Seller (or any predecessor) has or had
an interest or at any property geologically or hydrologically adjoining any Facility or any
such otHer:property or asset. ‘ :

()  There are no Hazardous Materials present on or in the Environment at any
Facility or at any geologically or hydrologically adjoining property, that are not in
material compliance with Environmental Laws, including any Hazardous Materials
contained in barrels, aboveground or'underground storage tanks, landfills, land deposits,
dumps, equipment (whether movable or fixed) or other containers, either temporary or
permanent, and deposited or located in land, water, sumps, or any other part of the
Facility or such adjoining property, or mcorporated into any structure therein or thereon.
Seller has not permitted or conducted, or is aware of, any Hazardous Activity conducted

with respect to any Facility or any other property or assets (whether real, personal or
‘mixed) in which Seller has or had an interest except in full comphance with all apphcablc '
Environmental Laws.

G There has been no material Release or, to the knowledge of Seller, Threat
of Release, of any Hazardous Materials at or from any Facility or at any other location -
where any Hazardous Materials were generated, manufactured, refined, transferred,
produced, imported, used, or processed from or by any Facility, or from any other
property or asset (Whether real, personal or mixed) in which Seller has or had an interest,
or to the knowledge of Seller any geologically or hydrologically adjoining property.

(k)  Seller has delivered or made available to Buyer true and complete copies
and results of any reports, studies, analyses, tests, or monitoring possesscd or initiated by
Seller pertaining to Hazardons Materials or Hazardous Activities in, on, or under the
Facilities, or concerning compliance, by Seller with Environmental Laws including, but
not limited to the environmental assessments listed in Exhibit 3.13

. 32
DELIB:2284864.1\000000-00000



()  Notwithstanding any provision contained herein to the cont.rery:. '

(x) Seller shall not be responsible for any costs associated with
contamination which has come to be located on or below the Property solely as the
-result of subsurface migration in an aquifer from a source or sources outside the
Property, provided that (a) the Seller did not cause, contribute to, or exacerbate the
release or threat of release of the contaminants through an act or omission; (b) the
person that caused the release is not an agent or employee of the Seller, and was
not in a direct or indirect contractual relationship with the Seller; and (c) there is
. no alternative basis for the Seller’s liability for the contaminated aquifer, such as
 liability as a generator or transporter of hazardous substances under Section 107(a)
.(3) and (4) of the Federal Comprehensive Environmental Response Compensation
and Liability Act (CERCLA) or liability as an owner by reason of the existence of
a source of contamination. on the Seller’s property other than the contamination
that migrated in an aquifer from a source outside the Property.

‘ (if)  Seller-shall not be required to pay for the costs of rchabilitation of
énvironmental contamination resulting from a discharge of petroleum products
that is eligible for restoration funding from the Inland Protection Trust Fund
pursuant to Chapter 376, Florida Statutes, in advance of commitment of
‘Testoration funding in accordance with the sites priority ranking pursuant to
Section 376.3071(5)(a), Florida Statutes. In the event that Buyer determines that
rehabilitation of petroleum -contamination must occur earlier than the priority
ranking established by the Florida Department of Environmental Protection, Buyer
may Tequest an assignment by Seller of all rights to reimbursement from the
Inland Protection Trust Fund for such site and proceed with rehabilitation. Seller
shall provide an assignment of all rights to reimbursement within ten (10) days of .
receipt of a request from a Buyer.

3.13 ‘'Employee Benefits

ek BRcontms andis ﬂhe;efgiﬂom Engonnectionsith ahe wurientr
EPIETEEeE: Hhexyy ’f“(‘j an‘y‘i:dﬂechve igaiing apreement Dot otherwise referenced in
thJs Agreement or any employment agreement not terminable on thirty (30) days notice, (ii) each
defined benefit plan and defined contribution plan, stock option or ownership plan, executive
compensation, bonus, incentive compensation or deferred compensation plan, (iii) vacation pay,
medical, dental, disability or death benefit plan, and (iv) any other employee benefit plan,
program, arrangement, agreement or policy, including without limitation each * employee benefit
plan™ within the meaning of Scction 3(3) of ERISA, in cach casc which is maintained or
contributed to or by Seller, (collectwely the “Employee Plans™). Seller will promptly deliver to
“Buyer true, accurate and complete copies of the documents-comprising each Employee plan (or,
with respect to any Employee Plan which is unwritten, a detailed written description of
eligibility, participation,” benefits, funding arrangements, assets and any other matters which
relate to the obligations of Seller.
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e

BHSABY neither Seller nor any fiduciary of an .
Employee Plan has engaged in a transaction with respect to any Employee Plan that,
_assuming the taxable period of such transaction expired as of the date hereof, could
subject Seller or Buyer to a Tax or penalty imposed by either Section 4975 of the Code or

Section 502(1) of ERISA or a violation of Section 406 of ERISA.

()  Except as shown ofFEHb

Tt

(¢)  Except as shown onsEXHIBiEB=IR(@, with respect to any Employee Plan or
any other such plan maintained by a corporation or trade or business controlled by,
controlling or under common control with Seller within the meaning of Section 414 of

* the Code (collectively the “Controlled Group Plans™): '

L

(i) ° Full payment has been made of all amounts that are reqﬁired under
the terms of each Controlled Group Plan to be paid as contributions with respect to
* all periods prior to and including the‘last day of the most recent fiscal year of such

‘Controlled group Plan ended on or before the date of this Agreement and all -

periods thereafter prior to the Closing Date, and no accumulated funding

deficiericy or liquidity shortfall (as those terms are defined in Section 412 of the
_ Code) has been incurred with respect to any such Employee Plan, whether or not
_ waived. ; '

(i) No Controlled Group Plan, if subject to Title IV of ERISA, has been
completely or partially terminated, nor has any event occurred-nor does any
circumstance exist that could result in the partial termination of any such
Controlled Group Plan. - : '

(iii) The form of all Controlled Group Plans is in substantial compliance
with the applicable terms of ERISA, the Code, and any other applicable laws,
including the Americans with Disabilities Act of 1990, the Family Medical Leave
Act of 1993 and the Health Insurance Portability and Accountability Act of 1996,
and such plans have been operated in compliance with such laws and the written
Controlled Group Plan documents. ‘ '

(iv) Neither Seller nor any corporation or trade or business controlled by,
controlling or under common control with Seller within the meaning of Section 414 of
the Code cuniributes ur is ubligated to contribute to any multicmployer plan (as defined
in Section 3(3 7) of ERISA) or has completely or partially withdrawn from (as defined in
ERISA Sections 4203 or 4205) any multiemployer plan under any circumstances which
would impose any Liability on Buyer. .

(d) - Except as shown onZEgHibit3.134d)FSeller has, at all times, complied, and
currently complies, in a1l material respects with the applicable continuation requirements
for its welfare plans, including (i) Section 4980B of the Code (as well as its predecessor
provision, Section 162(k) of the Code) and Section 601 through 608, inclusive, of ERISA
~ (collectively “COBRA”) and (ii) any applicable state statutes mandating health insurance
continuation coverage for employees. . oo '
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-(¢)  Except for the continuation coverage requirements of COBRA, and except
as shown on Exhibit 3.13(e) Seller has no obligations or potential liability for benefits to
employees, former employees or their respective dependents following termination of
employment or retirement under any of the Employee Plans that are welfare benefit plans
as deﬁned in Secnon 3(1) of ERISA

3.14 Intellectual Property Assets

.(a). The term “Intellectual Property Assets” means all mtellectual property
owned or licensed (as licensor or licensee) by Se]]er in which Seller has a proprietary
interest, including:

(1if)  Seller’s name, all assumed, fictional business names, ‘trade names,
registered and unregistered trademarks, service marks and applications
(collectively, “Marks”); .

(iv) all patents, patent applications and inventions and discoveries that-
may be patentab]e (collectively, “Patents”),

, v) a]l registered and. unregistered copynghts in both pubhshed works’
and unpublished works (collectively, “Copynghts '

(vi) all rights in mask works;

" (vii) all know-how, trade secrets, confidential or propnetary information,
customer lists, Software, technical information, data, process technology, plans,
drawings and blue prints (collectively, “Trade Secrets™); and

(viii) all rights in internet web sites and internet domauin names presently
used by Seller (co]lectwe]y “Net Names”) '

ASEER except for any hcense zmphed by the sale of a product and pexpetual
up ]1censes for commonly available Software programs with a value of less than
$500 under which Seller is the licensee except as otherwise indicted on the foregoing
exhibit. Except as set forth in Exhibit 3.14, the Intcllectual Property Asscts are all thosc
necessary for the operation of Seller's business as it is currently conducted. Seller is the
owner or licensee of all right, title and interest in and to each of the Intellectual Property
Assets, free and clear of all Encumbrances, and has the right to use and transfer without
payment to a Third Party all of the Intellectual Property Assets, other than in respéct of
licenses listed in Exhibit 3.14. To Seller's knowledge, no Intellectual Property Asset is
infringed, or to Seller's knowledge, has been challenged or threatened in any way and

does not infringe the intellectual property rights of any Third Party. '
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3.15 Brokers Or Finders |

Neither Seller nor any of its Representatives have incurred any obligation or
liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions
or other similar payments in connection with the sale of Seller’s busmess or the Assets or
the Contemplated Transactions. S

3.16 Disclosure

(m) No Material representation or warranty made by Seller in this
Agreement contains any Material untrue statement or omits to state a Material fact
necessary to make any of them, in light of the circumstances in which it was made, not
misleading. : ‘

3._17 . Employ:‘:es

contai -avleem‘plete@ndmennateﬂbsﬁgﬁ—ﬂaﬁeﬂi@WJn' sinformatien
1T giZSeller, including each employee on leave of absence or
ﬁayoff status name, Jb"b Ttie; date of hmng or engagement; date of commencement of
“employment or engagement; culrent compensation paid or payable and any change in
- compensation since July 1, 2002; sick and vacation leave that is accrued but unused; and

service credited for purposes of vesting and eligibility to participate under any Employee

Plan; or any other employee or director benefit plan, except as otherwise indicated on
. said exhibit.

3.18 Labor DisputeS' Compliance

(a) Except as. shown oZ¥EX RHibiEB8Y Seller has complied in all material
respects with all Legal chuxrcmcnts rcfé:mg to cmploymcnt practices, terms and
conditions of employment, equal employment opportunity, nondiscrimination,
immigration, wages, hours, benefits, collective bargaining and other requirements under
state of federal law, the payment of social security and similar Taxes and occupational
‘safety and health. Seller is not liable for the payment of any Taxes, fines, penalties, -or
.other amounts, however de51gnated for failure to comply with any of the foregoing Legal
Requirements.

- (b) Except as shown on Exhibit 3.18, (i) Seller has not been, and is not now, a
party to any collective bargaining agreement or other labor contract; (i) there has not
been, there is not presently pending or existing, and to Seller’s knowledge there is not
threatened, any strikc, slowdown, pickcting, work stoppagc or cmployce gricvance
process involving Seller; (iii) to Seller’s knowledge no event has occurred or
circumstance exists that could provide the basis for any work stoppage or other labor
dispute; (iv) there is not pending or, to Seller’s knowledge, threatened against or affecting
Seller any Proceeding relating to the alleged violation of any Legal Requirement
pertaining to labor relations or employment matters, including any charge or complaint
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filed with the National Labor Relations Board or any comparable Governmental Body,
~ and there is no organizational activity or other labor dispute against or affecting Seller or

the Facilities; (V) no apphcatlon or petition for an election of or for certification of a
collective bargaining agent is pending; (vi) no grievance or arbitration Proceeding exists
that might have an adverse effect upon Seller or-the conduct of its business; (vii) there is
no lockout of any employees by Seller, and no such action is contemplated by Seller; and
- (viii) to Seller’s knowledge there has been no pending charge of discrimination filed
against or threatened against Seller with the Equal Employment Opportunity Commission
or similar Governmental Body or ‘any pending employment discrimination, wrongful
dlscharge retaliation lawsuits or lawsuits allegmg whlstleblowmg

2319 Caplta] Program.

The Capital Improvement Plan Requirement, exclusive of the cost of any
Remedial Capital Projects and any Remedial Capital Project Amounts, includes sufficient
moneys to satisfy all obligations owned by the Seller under developer agreements
assumed by the Buyer. ' '

4. Representanons and Warrantles of Buyer
Buyer represents and warrants to Seller as follows:
4.1 Organization and Good Standing

Buyer is a govemmental entity duly organized, validly. ex1st1ng and in good
standing under the laws of the State of Florida, with full governmental power and
authority to conduct its business as it is now conducted and to complete the transactions
contemp]ated by this Agreement. :

42  Authority; No Conflict

(@ This Agreement constitutes the legal, valid and binding obligation of
Buyer, enforceable against Buyer in accordance with its terms. Upon the execution and
delivery by Buyer of the agreements to be executed or delivered by Buyer at Closing
(collectively, the “Buyer’s Closing Documents™), each of the Buyer’s Closing Documents’
will constitute the legal, valid and binding obligation of Buyer, enforceable against Buyer
in accordance with its respective terms. Buyer has the absolute and unrestricted right,
power and authority to execute and deliver this Agreement and the Buyer’s Closing
Documents and to perform its obligations under this Agreement and the Buyer’s Closing
Documents, and such action has been duly authorized by all necessary corporate action.

(b) Neither the execution and-delivery of this Agreement hy Buyter nor the
consummation or performance of any of the Contemplated Transactions by Buyer will
“give any Person ‘the right to prevent, delay or otherwise interfere with any of the
Contemplated Transactions pursuant to:
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(i)  any provision of Buyer’s Governing Documents;

. (if) aﬁy resolution adopted by the board of directors or the shareholders
of Buyer;

~ (iii) - any Legal Requirement or Order to which Buyer may be subject; or

(iv) any Contract to which Buyer is a party or by which Buyer may be
bound. : _

Buyer is not and will not be required to obtain any Consent from any Person in
connection with the-execution and delivery of this Agreement or the consummatlon or
performance of any of the Contemplated Transactions.

43 Certain Procecdings

- There is no pending Proceeding that has been commenced -against Buyer and that
challenges, or may have the effect of preventing, delaying, making illegal or otherwise
interfering with, any of the Contemplated Transact:ons To Buyer’s knowledge, no such
Proceeding has been threatened.

. 44  Brokers Or.Finders

Neither Buyer nor any of its Representatives have incurred any obligation or
liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions
or other similar payment in connection with the Contemplated Transactions.

5. Covenants of Seller Prior to Closing
5.1 Access and Investigation

Between the date of this Agreement and the Closing Date, and upon reasonable
advance notice received from Buyer and subject to any applicable confidentiality
obligations, Seller shall (a) afford Buyer and its Representatives and prospective lenders,
underwriters, and their Representatives (collectively, “Buyer Group”) full and free
access, during regular business hours, to Seller’s personnel, properties (including
subsurface testing), Contracts, Governmental Authorizations, books and Records and
other documents and data, such rights of access to be exercised in a2 manner that does not
unreasonably interfere with the operations of Seller; (b) furnish Buyer Group with copies
of all. such Contracts, Governmental Authorizalions, books and Records and other
existing documents and data as Buyer may reasonably request; (c) furnish Buyer. Group
with such additional financial, operating and other relevant data and information as Buyer
may reasonably request; and (d) otherwise cooperate and assist, to the extent reasonably.
requested by Buyer, with Buyer’s investigation of the properties, assets and- financial
condition related to Seller. In addition, Buyer shall have the right to have the Real

. 38
DELIB:2284864.11000000-00000



Property and Tangible Personal Property inspected by Buyer Group, at Buyer’s sole cost . -
and expense, for purposes of determining the physical condition and legal characteristics
of the Real Property and Tangible Personal Property. In the event subsurface or other
destructive testing is recommended by any of Buyer Group, Buyer shall be permitted to
have the same performed with the prior consent of Seller, which shall not be
unreasonably withheld. : “ . ‘

5.2 Operation of the Business of Seller
Between the date of this Agreement and the Closing, Seller shall:
(1)  conduct its business in the Ordinary Course of Business;

. (b) - except as otherwise directed by Buyer in writing, and without making any
commitment on Buyer's behalf, use its Best Efforts to preserve intact its current business
organization, keep available the services of its officers, employees and agents and
maintain its relations and good will with suppliers, customers, landlords, creditors, -
employees, agents and others having business relationships with it; ’

(c)  confer with Buyer prior to implementing operational decisions of a‘Matex.'ial
nature; ' -

(@)  otherwise report penodlcally to Buyer concerning the status of its business,
operations and finances;

(e) make no Material changes in senior management personnel identified by
Buyer in Section 2.7, without prior consultation with Buyer;

(ff  maintain the Assets in a state of repair and condition that comﬁlies with
Legal Requirements and is consistent with the requirements and normal conduct of
Seller’s business;

(g) keep in full force and effect without amendment, all rights relating to
‘Seller’s business;

(h)  comply with all Legal Requirements and contractual obhgatmns applicable
to the opcratmns of Seller’s business;

(i)  cooperate with Buyer and-assist Buyer in identifying the Governmental -
Authorizations required by Buyer (0 vperate the business from and after the Closing Date
and either transferring existing Governmental Authorizations of Seller to Buyer, where
permissible, or obtaining new Govemmental Authorizations for Buyer;

. (;) upon.req‘uest from time to-time, execute and deliver all documents, make all
truthful oaths, testify in any Proceedings and do all other acts that may be reasonably
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necessary - to consummate the Contemplated Transactions, all W1thout further
consideration; and

: (k)  maintain all books and Records of Seller relating to Seller s busmcss in the
Ordmary Course of Business. .

5.3  Negative Covenant

Except as otherwise expressly permitted herein, between the date of this
Agreement and the Closing Date, Seller shall not without the prior written Consent of
Buyer which shall not be unreasonably withheld and which shall be promptly acted upon-
by Buyer, (a) make any modification to any material Contract or Governmental
Authorization; or (b) allow the levels of raw materials, supplies or other materials
included in the Inventories to vary Materially from the levels customarily maintained.

5.4  Required Approvals

As promptly as practicable after the date of this Agreement, Seller shall make all
filings required by Legal Requirements to be made by it in order to consummate the
Contemplated Transactions. Seller also shall cooperate with 'Buycr and its -
Representatives with respect to a]] filings that Buyer elects to make or, pursuant to Legal
Requirements, shall be required to make in connection with the Contemplated
Transactions. Seller also shall cooperatc with Buyer and its Representatives in obtaining
all Material Consents

5.5 Nonﬁ_canon

Between the date of this Agreement and the Closing, Seller shall promptly notify
Buyer in writing if any of them becomes aware of (a) any fact or condition that causes or
constitutes a Breach of any of Seller’s representations and warranties made as of the date
of this Agreement or (b) the occurrence after the date of this Agreement of any fact or
condition that would or be reasonably likely to (except as expressly contemplated by this
Agreement) cause or constitute a Breach of any such representation or warranty had that
representation or warranty been made as of the time of the occurrence of, or Seller’s
discovery of, such fact or condition. During the same period, Seller also shall promptly
notify Buyer of the occurrence of any Breach of any covenant of Seller in this Article 5
or of the occurrence of any event that may make the satisfaction of the conditions in
Article 7 impossible or unlikely. : '

5.6 No Negotiation

Until such time as this Agreement shall be terminated pﬁrsﬁant to Section 9.1,
Seller shall not directly or indirectly solicit, initiate, encourage or entertain any inquiries
or proposals from, discuss or ncgotxate with, provide any nonpublic information to or

consider the merits of any mquxnes or proposals from any Person (other than Buyer) =
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relating to any business combination transaction involving Seller or the System (other
than in the-Ordinary Course of Business).

5.7 Best Efforts

Seller shall use their Best Efforts to cause the conditions in the Agreement to be satisfied
and on or before the Closing, Seller shall (a) amend its Governing Documents and take
all other actions necessary to change its name to one sufficiently dissimilar to Seller’s
present name, in Buyer’s judgment, to avoid confusion and (b) take all actions requested
by the Buyer to either assume such name as an assumed name or to change its name to
Seller’s present name.

. 5.8 Payment Of Liabilities

Seller shall pay or otherwise satisfy in the Ordinary Course of Business all of its
Liabilities and obligations as they come due. : :

- 59 Current Evidence of Title

(8)  As soon as is reasonably possrble and in no event later than thirty
‘ '(30) Busmess Days after the date of this Agreement?%if:_r;;‘s'ha]l i.fum;sh‘*to;;}igye
- Sellers *‘»_‘e‘:xpenst;fersea@;@arcemstedgn’?ﬁxhrbltaﬁf

(i) from Commonwea]th Land Title Insurance Company (the “Title
Policy”) (the “Title Insurer™):

(1) Epitleconifitiientsor title commitments issued by the Title

" Insurer (o insure DU (0 each pdreel listed in Exhibit 3.5, , in the dggregdte
amount of that portion of the Purchase Price allocated to the Land ,

- specified in Part 2.5, covering such Land , naming Buyer as the proposed '
insured and having an effective date after the date of this Agreement,
wherein the Title Insurer shall agree to issue an ALTA form owner's title
insurance policy 1992 (ID-17-92) with Florida modrﬁcatrons (collectively
the “Trtle Commitment”); and

) @?& o &l 'documcnts listed as Schedule B-l
matters to be terminated or satisfied in order to issue the policy described in
the Title Commitment or as special Schedule B-2 exceptions thereunder
(the “Recorded Documents™).

(b)  The Title Commitment shall include the Title Insurer’s requiréments for
issuing its title policy, which requirements shall be met by Seller on or before the Closing
Date (including those requirements that must be met by releasing or satisfying monetary
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-Encumbrances, but excluding Encumbrances that will remain after Closing and' those
requirements that are to be met solely by Buyer).

(c) Ifanyofthe following shall occur (collectively, a *Title.Objection”):

(i)  The Title Commitment or other evidence of title or search of the
appropriate real estate records discloses that any party other than Seller has title to
the insured estate covered by the Title Commitment;

" (i) . any title exception is disclosed in ‘Schedule B to any Title
Commitment that is not one of the Permitted Real Estate Encumbrances or one
that Seller specifies when delivering the Title Commitment to Buyer as one that
Seller will-cause to be deleted from the Title Commitment concurrently with the
.Closing, including (A) any exceptions that pertain to Encumbrances securing any
loans that do not constitute an Assumed Liability and (B) any exceptions that
Buyer reasonably believes could materially and adversely affect Buyer’s use. and
eruoyment of the Land described therein; or

(ili) any Survey discloses any matter that Buyer reasonab]y believes
could materially and adversely affect Buyer’s use and enjoyment of the Land
described therein;

then Buyer shall notify Seller in writing (“Buyer’s Notice™) of such matters within [ten
(10)] business days after receiving all of the Title Commitment, Survey and copies of
Recorded Documents for the Facility covercd thereby. :

(d) Seller shall use its Best Efforts to cure ‘each Title Objection and take all
steps required by the Title Insurer to eliminate each Title Objection as an exception to the |
Title Commitment. Any Title Objection that the Title Company is willing to insure over
on terms acceptable to Seller and Buyer is herein referred to as an “Insured Exception.”
The Insured Exceptions, together with any title exception or matters disclosed by the
Survey not objected to by Buyer .in the manner aforcsaxd shall be deemed to be
acceptable to Buyer.

(¢)  Nothing herein waives Buyer’s nght to claim a breach of Section 3. 9(a) or
to claim a right to indemnification as provided in Section 11.2 if Buyer suffers Material
Damages as a result of a mlsrepresentatxon with respect to the condition of title to the
Land. :

(f)  Seller shall use its best efforts to comply with the requirements of Schedule
B Section 1 of the Title Commitment. At the Closing, Seller shall identify any Schedule
B Scction 1 requircments that cannot be satisficd as of the Closing. Scller and Buyer shall
. agree on a post-Closing process to satisfy these requirements (the “Post-Closing Schedule
B Requirements”). Seller shall indemnify as to all Post-Closing Schedule B requirements’
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that are not satisfied in accordance with the agreed upon post-Closing process shall be
identified by Seller in writing to Buyer.

6. Covenants of Buyer Prior to Closing
6.1  Required Approvals

As promptly as practicable after the date of this Agreement, Buyer shall make, or
- cause to be made, all filings required by Legal Requirements to be made by it to
* consummate the Contemplated Transactions. Buyer also shall cooperate, and cause its’
Related Persons to cooperate, with Seller (a) with respect to all filings Seller shall be
required by Legal Requirements to make and (b) in obtaining all Consents identified in
Exhibit 7.3, provided, however, that Buyer shall not be requxred to dispose of or make
any change to its business, expend any Material funds or incur any other Material burden
in order to comply with this Section 6.1. ,

6.2 Best Efforts

Buyer shall use its Best Efforts to cause the condmons in thxs Agreement to be
satisfied.

7. Conditions Precedent to Buyer’s Obligation to Close -

Buyer’s obligation to purchase the Assets and to take the other actions required to
be taken by Buyer at the Closing is subject to the satisfaction, at or prior to the-Closing,
_ of each of the following conditions (any of which may be wawed by Buyer, in Whole or

in part): _

7.1 Acuuracy of Representationg

A (a)’ Al of Seller’s representations and warranties in this Agreement (considered

collectively), and each of these representations and warranties (considered mdlvxdua]]y)
shall have been accurate as of the Exhibit Delivery Date, and shall be accurate in all
material respects as of the time of the Closing as if then made.

‘ (b) = Each of the representations and warranties in Sections 3.2(a) and 3.4, and
each of the representations and warranties in this Agreement that contains an express
materiality qualification, shall be accurate in all respects as of the time of the Closmg as

if then made.
7.2  Seller’s Performance

All of the covenants and obligations ‘that Seller are required 1o perform or 1o
comply with pursuant to this Agreement at or prior to the Closing ‘(considered
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- collectively), and each of these covenants and obligations (considered individually), shall
have been duly performed and complied with in all Material respects.

73 Conscnts

Each of the Material Consents to be identified by Buyer and agreed to by Seller in

- Exhibit 7.3 prior to Closing (the “Material Consents™) shall have been obtained and shall

be in full force and effect which Exhibit shall be attached hereto on or before the time the
Due Diligence set forth in Section 13.15 is completed

7.4 Addmonal Documents

Seller sha]] have caused the documents and mstruments required by Section 2.7(a)
and the following documerits to be delivered (or made available ) to Buyer:

(a) The artlc]es of incorporation and all amendments thereto of Seller, duly
certified as of a recent date by the Secretary of State; .

(b) A legal opinion reasonably satisfactory to Buyer; and |
(¢) . Such other documents as Buyer may reasonably request for the purpose off

(i)  evidencing the accuracy of any of Seller’s representations and
warranties; : '

(i)  evidencing the performance by Seller of; or the compliance by Seller
with, any covenant or obligation required to be performed or complied with by
Seller;

(iii) evidencing the satisfaction of any condition referred to in this Article
7: S

(iv) otherwise facilitating the consummation or performance of any of
the Contemplated Transactions; or

(v)  evidence showing the release of all liens, security interests, and
other encumbrances other than Permitted Encumbrances (but excluding any
Permitted Encumbrances that encumber the Assets held by any entity which has
provided or may provide financing to the Seller)

7.5 No Conﬂict_

. Neither the consummation nor the performance of any of the Contemplated

Transactions will, directly or indirectly, Materially contravene or conflict with or result in
a Material violation of or cause Buyer or any Related Person of Buyer to suffer any
Material adverse consequence under (a) any applicable Legal Requirement or Order or
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(b) any valid Legal Requirement or Order that has been entered by any Governmental
Body.

8. Conditions Precedent to Seller’s Obligation to Close

Seller’s obligation to sell the Assets and to take the other actions required to be

“taken by Seller at the Closing is subject to the satisfaction, at or prior to the Closing, of

each of the following: condmons (any of whxch may be waived by Seller in whole or'in
part):

‘8.1 .Accuracy of Representations

All of Buyer’s rcpresentations and warrantics in this Agrecement (considcred
.collectively), and each of these representations and warranties (considered individually),
shall have been accurate in all Material respects as of the date of this Agreement and shall
be accurate in all Material respects as of the time-of the Closing as if then made.

8.2 Bﬁyer’s Per"fon_nance

All of the covenants and obligations that Buyer is required to perform or to
comply with pursuant to this Agreement at or prior to the Closing (considered
collectively), and each of these covenants-and obligations (considered individually), shall
‘have been performed and complied with in all Matenal Tespects.

8.3 Additional Documents

Buyer shall have causcd a legal opinion satisfactory to Scller to be supplicd and
the documents and instruments required by Section 2. 7(b) and the following documents

. to be delivered or made available to Seller:

(a)  such other documents as Seller may reasonably request for the pmﬁose of:
(iy = evidencing the accuracy of any representation or warranty of Buyer,

(i)  evidencing the performance by Buyer of, or the compliance by
Buyer with, any covenant or obligation required to be performed or comphed with
by Buyer or

(iii) evidencing the satisfaction of any condition referred to in this Article

=

8.4  No Injunction

_ There shall not be in effect any Legal Requirement- or any injunction or other
Order that (a) prohibits the consummation of the Contemplated Transactions and (b) has
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been adopted or issued, or has otherwise become effective, since the date of this
Agreement. '

9. Termination
9.1 Termination Events

| By notice given prior to or at the Closmg, sub_;ect to Section 9. 2, this Agreement
may be terminated as follows: _

‘() byBuyerifa materie] Breach of any provisron of this Agreement has been
' cornmrtted by Seller and such Breach has not been waived by Buyer

() by Seller if a materia] Breach of any provision of this Agreement has been
committed by Buyer and 'such Breach has not becn waived by Scller;

() Dby Buyer if any condition in Article 7 has not been satisfied as of the date
specified for Closing in the first sentence of Section 2.6 or if satisfaction of such a
- condition by such date is or becomes impossible (other than through the failure of Buyer

to comply with its obligations under this Agreement), and Buyer has not waived such
condition on or before such date; _

(d by Seller if any condition in Article 8 has not been satisfied as of the date
specified for Closing in the first sentence of Section 2.6 or if satisfactiori of such a
condition by such date’is or becomes impossible (other than through the failure of Seller
to comply with its obligations under this Agreement) and Seller has not waived such
condition on or before such date;

(e) by mutual consent of Buyer and Seller;

() by Buyer if the Closing has not occurred on or before December 15, 2002
or such later date as the parties may agree upon, unless the Buyer is in material Breach of
this Agreement or

(g) by Seller if the Closing has not occurred 'o_n. or before December 15, 2002
or such later date as the parties may agree upon, unless the Seller is in material Breach of
this Agrccment.

9.2  Effect Of Termination

Each party’s right of termination under Section 9.1 is in addition to any other
rights it may have under this Agreement or otherwise, and the exercise of such right of
. termination will not be an election of remedies. If this Agreement is terminated pursuant
to Section 9.1, all obligations of the parties under this Agreement will terminate, except
that the obligations of the parties in this Section 9.2 and Articles 12'and 13 (except for
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those in Section 13.5) will survive, provided, however, that, if this Agreement is
terminated because of a Breach of this -Agreement by the non-terminating party or
because one or more of the conditions to the terminating party’s obligations under this
Agreement is not satisfied as a result of the party’s failure to comply with its obligations
under this Agreement, the terminating party’s right to pursue all legal remedies will
survive such termination- unimpaired. Furthermore, norWithstanding any such
termination; the Seller shall immediately upon termination pay to the Buyer the Due |
Diligence Amount :

Neither Buyer nor Seller shall be liable to the other in the event that after the
. execution of this Agreement there occurs (i) a change of law that prevents the Closing,
(ii) any action by a third party that prevents the Closing or (iii) any order by a
Governmental Agency or court that prevents the Closing. Both parties agree to dlhgently
defend agamst a third party attempt to prevent a Closing.

10.  Additional Covenants
10.1 Employees and Employee Benefits

(a) . Infon'natlon on Active Employees. For the purpose of this Agreement the
term “Active Employees” shall mean all employees employed on the Closing Date by
Seller for its business who are employed exclusively in Seller’s business as currently
conducted, including cmployces on temporary lcave of absence, including family medical .

_leave, military leave, temporary disability or. sick leave, but excluding employees on
long-term dlsablhty leave. .

(®) ' Employment of Active Employees by Buyer

(1) Buyer will make offers of employment to all employees who meet
the%fiﬁda’?ﬁé’:sctfeﬁhr S5 _;@;@}J@?Evvh:ch Buyer will supply to Seller which
is accepted by Seller in the exercise of its reasonable judgment and Buyer may
interview all Active Employees. Buyer will provide Seller with a list of Active
Employees to whom Buyer has made an offer of employment that has been
accepted to be effective on'the Closing Date (the “Hired Active Employees”).
Subject to Legal Requirements, Buyer will have reasonable access to the Facilities
and personnel Records (including performance appraisals, disciplinary actions,
grievances and medical Records) of Seller for the purposc of preparing for and
conducting employment interviews with all Active Employees and will conduct
the interviews as.expeditiously as possible prior to the Closing Date. Access will
be provided by Seller upon reasonable prior notice dunng normal business hours. -
Effective immediately before the Closing, Seller will terminate the employment of

all Hired Active Employees.

(i)  Neither Seller nor its Related Persons shall solicit the continued
employment of any Active Employee (unless and until Buyer has informed Seller
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in ‘writing that the particular Active Employee will not receive any employment
offer from Buyer) or the employment of any Hired Active Employee after the
Closing. Buyer shall inform Seller promptly of the identities of those Active
Emp]oyees to whom it will not make employment offers, and Seller shall assist

Buyer in complymg thh the WARN Act as to those Actwe Employees. '

(iii) It is understood and agreed that (A) Buyer’s expressed intention to
extend offers of employment as set forth in this section shall not constitute any
commitment, Contract or understanding (expressed or implied) of any obligation
on the part of Buyer to a post-Closing employment relationship of any fixed term
or duration or upom any terms or conditions other than those that Buyer may
establish pursuant to individual offers of employment, and (B) employment
offered by Buyer is “at will” and may be terminated by Buyer or by an employee
-at any time for any reason (subject to any written commitments to the contrary
made by Buyer or an employee and Legdl Requiremeutb) Nothing in (his
Agreement shall be deemed to prevent or restrict in any way the right of Buyer to
terminate, reassign, promote or demote any of the Hired Active Employees after
the Closing or to change adversely or favorably the title, powers, - duties,
responsxbllmes, functions, locations, salaries, other compensation or terrns or
conditions of employment of such employees. :

‘ " (c)  Salaries and Benefits.

(i)  Seller shall be responsible for (A) the payment of all wages and
other remuneration due to Active Employees with respect to their services as
employees of Seller through the close of business on the Closing Date, including

.. pro rata bonus payments and all vacation pay earned prior to the C]osmg Date; (B)
the payment of any termination or severance payments and the provision of health
plan continuation coverage in accordance with the requirements of COBRA and '
Sections 601 through 608 of ERISA; and (C) any and all payments to employees
required under the WARN Act.

(ii)  Seller shall be liable for any claims made or incurred by Active
Employees and their beneficiaries through the Closing Date under the Employee
Plans. For purposes of the immediately preceding sentence, a claim will be -
‘deemed incurred, in the case of hospital, medical or dental benefits, when the
services that are the subject of the charge are performed and, in the case of other
benefits (such as disability or life insurance), when an event has occurred or when
a condition has been diagnosed that entitles the employee to the benefit.

(d). No Transfer of Assets. Neither Seller nor its Related Persons will any
transfer of pension or other employee benefit plan assets to Buyer.

(e) Terms of Employment. Buyer will set its own initial terms and conditions
of employment for the Hired Active Employees and others it may hire, including work
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rules, benefits and salary and wage structure, all as permitted by law, provide such terms
and conditions shall be in the aggregate substantially similar in value to the terms and
conditions of such Hired Active Employees under the Seller’s employ as disclosed to
Buyer herein. Buyer is not obligated 10 assume any collective bargaining agreements
under this Agreement. Seller shall be solely liable for any severance payment required to
 be made to its employees due to the Contemplated Transactions. Any bargaining

obligations of Buyer with any union with respect to bargaining unit employees
subsequent to the Closing, whether such obligations. arise before or after the Closing,
. shall be the sole responsibility of Buyer. :

(f) . General Employee Provisions.

. 6)) Seller and Buyer shall give any notices -required by Legal
Requirements and take whatever other actions with respect to the plans, programs
and policies described in-(his Section 10.1 as may be ncu:ssary to’ carry out the
‘arrangements dcscnbed in this Section 10.1.

... (i)  Seller and Buyer shall provide each other with such plan documents
and summary plan descriptions, employee data or other information as may be
reasonably required to carry out the arrangements described in this Section 10.1.

(i) If any of the amrangements described in this Section 10.1 are

determined hy the TRS or nther Governmental Body to he prohibited by law, Seller

- and Buyer shall modify such arrangements to as closely as possible reflect their

expressed intent and retain the -allocation of economic benefits and burdens to the
parties contemplated herein in a manner that is not prohibited by law. -

(iv) . Seller shall _provide Buyer with completed 1-9 forms and

attachments with respect to all Hired Active Employees, except for such

" employees as Seller certifies in writing to Buyer are exempt from such
requirement. : ,

(v)  Buyer shall not have any responsibility, liability or obligation, whether to
Active Employees, former employees, their beneficiaries or to any other Person, with:
respect to any employee benefit plans, practices, programs or arrangements (including the
establishment, operation or termination thereof and the notification and prowsxon of
COBRA coverage extension) maintained by Seller.

(vi) Seller will require certain assistance from certain Hired Active
Employees to process post-Closing obligations of Seller, including, bul not limited
to, filings with the Florida Public Service Commission and other regulatory
agencies and federal wage and tax ﬁ]mgs (collectxvely the *“Post-Closing
Obligations”), and Buyer agrees to provide the services of such necessary
employees to assist Seller with its Post-Closing Obligations. Such assistance shall
not unreasonably interfere with the necessary employees’ regular duties for Buyer.
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As consideration to Buyer for assistance with Seller’s Post-Closing Ob]igations
Seller shall pay Buyer the sum of Fifty Thousand Dollars ($50,000. 00), which sum
"shall be credited to Buyer at the Closing.

10.2 Payment of all Taxes Resulting From Sale of Assets by Seller -

Seller shall pay in a timely manner all Taxes resulting from or payable in

connectlon with the sale of the Assets pursuant to this Agreement, regardless of the
" Person on whom such Taxes are imposed by Legal Requirements.

"+ 10.3 Payment of Other Retained Liabilities

In addition to payment of Taxes pursuant to Section 10.2, Seller shall pay, or make
adequate provision for the payment, in full all of the Retained Liabilities and other
Liabilities of Seller under this Agreement. If any such Liabilities are not so paid or
provxded for, or if Buyer reasonably determines that failure to make any payments will
impair Buyer’s use or enjoyment of the Assets or conduct of the business prevxous]y
conducted by Seller with the Assets, Buyer may, upon ten (10) days notice, at any time
after the Closing Date, elect to make all such payments directly (but shall have no
obligation to do so0) and set off and deduct the full amount of all such payments from the
first maturing installments of the unpaid principal balance of the Note pursuant to
Section 11.8. Buyer shall recelve full credit under the Note and this Agreement for all
payments so made.

10.4 Removing Excluded Assets

Within sixty .(60) days after the Closing Date, Seller shall remove all Excluded
Assets (other than the Capital Charges provided for in Section 2.2 hereof) from all
Facilities and other Land to be occupied by Buyer. Such removal shall be done in such
manner as to avoid any damage to the Facilities and other properties to be occupied by
Buyer and any disruption of the business operations to be conducted by Buyer after the
- Closing. Any damage to the Assets or to the Facilities resulting from such removal shall
be paid by Seller. Should Seller fail to remove the Excluded Assets as required by this
Section, Buyer shall have the right, but not the obligation, (a) to remove the Excluded
Assets at Seller’s sole cost and expense; (b) to store the Excluded Assets and to charge
Seller all storage costs associated therewith; (c) to treat the Excluded Assets as unclaimed
and to proceed to dispose of the same under the laws goveming unclaimed property; or
(d) to exercise any other right or remedy conferred by this Agreement or otherwise
available at law or in equity. Scller shall promptly rcimbursec Buyer for all costs and
expenses incurred by Buyer in connection with any Excluded Assets not removed by
Seller on or bcforc the C]osmg Date. -

50
DELIB:2284864.1000000-00000



10.5 Reports and Returns

, Seller shall promptly after the Closing prepare and file all reports and returns
requxred by Legal Requirements relating to the business of Seller as conducted  using the
Assets, to and including the Effective Time. , -

10.6 Assistance in Proceedings

Seller will cooperate with Buyer and its counsel in the contest or defense of, and

make available its personnel and provide any testimony and access to its' books and .-

-Records in connection with, any Proceeding involving ‘or relating to (a) any

Contemplated Transaction or (b) any action, activity, circumstance, condition, conduct,

event, fact, failure to act, incident, occurrence, plan, practice, situation, status or

transaction on or before the Closing Date involving Seller or its business or either
Shareholder.

10.7 Retention of and Access to-Records |

After the Closing Date, Buyer shall retain for a period consistent with Buyer’s’
record-retention policies and practices those Records of Seller delivered to Buyer. Buyer
also shall provide Seller and their Representatives reasonable access thereto, during
normal business hours to enable them to prepare financial statements or tax returns or
decal with tax audits. After the Closing Date, Scller shall provide Buyer and its
Representatives reasonable access to Records that are Excluded Assets, during normal
“business hours for any reasonable business purpose specified by Buyer in such notice.

. 10.8  Further As'suranccs.

Subject to the proviso in Section 6.1, the parties shall cooperate reasonably with
each other and with their respective Representatives in connection with any steps
required to be taken .as part of their respective obligations under this Agreement, and
shall (a) fumnish upon request to each other such further information; (b) execute and
deliver to each other such other documents; and (¢) do such other acts and things, all as
. the other party may reasonably request for the purpose of ca.uymg out the mtent of this
. Agreement and the Contemplated Transactions.

11 -mdemnlﬁcanon; Remedies
11.1 Survival

All representations, warranties, covenants and obligations in this Agreement, the
certificates delivered pursuant to Section 2.7 and any other certificate or document
delivered pursuant to this Agreement shall survive the Closing and the consummation of
the Contemplated Transactions, subject to Section 11.7. - The right to
indemnification, reimbursement or other remedy based upon such representations,
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warranties, covenants and obligations shall not be affected by amy investigation
(including any environmental investigation or assessment) conducted with respect to, or
any Knowledge acquired at any time, whether before or after the execution and delivery-
of this Agreement or the Closing Date, with respect to the accuracy or maccuracy of or
compliance with any such representation, warranty, covenant or obligation. The waiver of

any condition based upon the accuracy of any representation or warranty, or on the

performance of or compliance with any covenant or obligation, will not affect the right to

indemnification, reimbursement or other remedy based upon such representations,

warranties, covenants and obligations. For purposes of this Article 11, whenever the .
phrases “to Seller’s knowledge”, “to the best of Seller’s knowledge”, “to the knowledge

of Seller”, or any similar phrase, or whenever the words “material”, “materially” are used
in this Agreement (other than in this Article 11), such words and phrases. shall be.
disregarded for purposes of this Article 11 and-indemnification hereunder as if such
words ur pluases were stricken from this Agreement

‘112 Indemnification and Reimbursement by Seller

Seller will indemnify and hold harmless Buyer, .and its Representatives,
shareholders, subsidiaries and Related Persons (collectively, the “Buyer Indemnified:
Persons™), and will reimburse the Buyer Indemnified. Persons for any loss, liability,
claim, damage, expense (including costs of investigation and defense and reasonable
attorneys’ fees and expenses) or diminution of value, whether or not involving 4 Third-
Party Claim (collectively, “Damages™) (but not including any Damages covered by the
offsets for the Remedial Capital Project Amount), arising from or in connection with;

(@) any Breach of any representation or warranty made by Seller in (i)
this Agreement (without giving effect to any supplement thereto), (ii) the certificates
delivered pursuant to Section 2.7 (for this purpose, each such certificate will be deemed
to have statéd that Seller’s representations and warranties in this Agreement fulfill the .
requirements of Section 7.1 as of the Closing Date as if made on the Closing Date

. without giving effect to any supplement thereto, unless the certificate expressly states that
the matters disclosed in a supplement have caused a condition specified in Section 7.1 not
to be satisfied), (v) any transfer instrument or (vi) any other certificate, document, writing
or instrument delivered by Seller pursuant to this Agreement; :

(b) any Breach of any covenant or obhgatlon of Seller in this Agreement
or in any other certificate, document, writing or instrument delivered by Seller pursuant
to this Agreement :

(¢) any Liability arising out of the awnership or operation of the Assets
prior to the Effectwe Time other than the Assumed Liabilities;

(d) any brokerage or finder’s fees or commissions or similar payments
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based upon any agreement or understanding made, or alleged to have been made, by any
_Person with Seller (or any Person acting on its ‘behalf) in connection with any of the
C_ontcmplated Transactions;

, - (e) any 11ab111ty under the WARN Act or any similar state or local Legal
Requirement that may result from an “Employment Loss”, as defined by 29 U.S.C. sect.
2101(a)(6), caused by any action of Seller prior to the Closing or by Buyer’s decision not
to hire previous employees of Seller,

(f) any Employee Plan established or maintained by Seller; or
(g) any Retained Liabilities.

‘Notwithstanding anything contained in this Agreement to the contrary, the
Buyer will not have the right to sue the Seller for Damages which result form a defect in
the title to the Real Property obtained by the Buyer pursuant to this Agreement for which -
there is, applicable title insurance pursuant to Section 5.9 hereof and on which a claim
may be made by the Buyer for the relevant Damages unless (a) the Buyer has filed a
claim under the relevant title insurance policy and the claim has not been allowed within
90 days of the date the claim was filed or (b) the Buyer has filed a claim under the
relevant title insurance policy, the claim was allowed within 90 days after the filing of the
claim but the processing or defending (or the taking of other rclevant action in
accordance with the claim by the Title Insurer) is not proceeding in a satisfactory manner
as determined by the Buyer in the exercise of its reasonable judgment.

113 Indemnification and Reimbursement by Seller--Environmental Matters

In addition to the .other indemnification provisions in this Article 11, Seller will -
indemnify and hold harmless Buyer and the other Buyer indemnified Persons, and will
reimburse Buyer and the other Buyer Indemnified Persons, for any Damages (including
costs of cleanup, containment or other remediation) arising from or in connection with:

(8) any Environmental, Health and Safety. Liabilities arising out of or -
relating to: (i) the ownership or operation by any Person at any time on or prior to the .
Closing Date of any of the Facilities, assets or the business of Seller, or (ii) any
Hazardous Materials or other contaminants that were present on the Facilities or Assets at
any time on or prior to the Closing Date; or

(b) any bodily injury (including illness, disability and death, regardless
of when any such bodily injury occurred, was incurred or manifested itself), -personal
injury, property damage (including trespass, nuisance, wrongful eviction and deprivation
of the use of real property) or other damage of or to any Person or any Assets in any way
arising from or allegedly arising from any Hazardous Activity conducted by any Person
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with respect to the business of Seller or the Assets prior to the Closing Date or from any
Hazardous Material that was (i) present on or before the Closing Date on or at the
Facilities (or present on any other property, if such Hazardous Material emanated or
allegedly emanated from any Facility and was present on any Facility, on or prior to the
Closing Date) or (ii) Released or allegedly Released by any Person on or at any Facxhtles '
or Assets at any time on or prior to the Closing Date.

Buyer, with Seller’s consent and approval ‘which shall not be unreasonably
withheld will be entitled to control any Remedial Action, any. Proceedmg relating to an
Environmental Claim and, except as provided in the following sentence, any other -
Proceeding with respect to which indemnity may be sought under this Section 11.3. The-
procedure. described in Section 11.9 will apply to any claim solely for monetary damages |
relating to a matter covered by this Section 11.3.

~ No claim for environmental indemnification or reimbursement may be asserted
unless the underlying environmental condition is (i) specifically identified in Exhibit 3.13
or (n) the pa.rty assertmg the c]alm establxshes that the condmons, release disposal or
party asserting the c]alm did not materially cause or contnbute to such conditions- -after
'Closmg

11.4 Indenmification and Reimbursement by Buyer

Buyer will mdemmfy and hold harmless Seller, and will reimburse Seller, for any
Damages ansmg from or in connection with: ‘

(a) any Breach of any representation or warranty made by Buyer in this
Agreement or in any certificate, document, writing or instrument delivered by Buyer
pursuant to this Agreement;

(b) any Breach of any covenant or obligation of Buyer in this
Agreement or in any other certificate, document, writing or instrument dehvered by
Buyer pursuant to this Agreement

_ (c) ony claim by any Person for brokerage or finder's fees or

commissions or similar payments based upon any agreement or understanding alleged to
have been made by such Person with Buyer (or any Person acting on Buyer 8 behalf) in
connection with -any of the Contemplated Transacnons, or

(d) any Assumed Liabilities. ——
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11.5 Limitations on Amount--Seller

Seller shall have no liability (for indemnification or otherwise) with respect to
claims under Section 11.2(a) until the total of all Damages with respect to such matters
exceeds $500,000 and then only for the amount by which such Darages exceed
$500,000. However, this Section 11.5 will not apply to claims under (the fo]lowmg, each
an “Exempted Breach”) Section 11.2(b) through (h) or to matters arising in respect of
Sections 3.7, 3.13, or 3.15 to any Breach of any of Seller’s representations and warranties
of ‘which the Seller had Knowledge at any time prior to the daie on which such
-representation and warranty is made or any Breach by Seller of any covenant or
obligation. Notwithstanding the foregoing, the Seller shall not be liable for Minor Claims
(as hereinafter defined) until such Minor Claims aggregate more than $500,000 in which
case, Seller shall be liable for all Minor Claims to the extent that in the aggregate they
cxceed $500,000 provided that Damages in aggregate exceed $500,000. “Minor Claim”
means Damages resulting from a Breach hereof covered by Section 11 2(a) (other than an
Exempted Breach) that do not exceed $20,000.00.

11.6 leltatjons on Amount-—Buyer

Buyer will have no liability (for indemnification or otherwise) with respect to
claims under Section 11.4(a) until the total of all Damages with respect to such matters
exceeds $500,000 and then only for thc amount by which such Damages cxceed
$500,000. However, this Section 11.6 will not apply to claims under Section 11.4(b)
through (e) or matters arising in respect of Section 4.4 or to any Breach of any. of Buyer’s
representafions and warranties of which Buyer had Knowledge at any time prior to the
date on which such representation and warranty is made or any Breach by Buyer of any
covenant or obligation, and Buyer will be liahle for all Damages with reqpect to such

Breaches.
11.7 Time Limitations

(a)  If the Closing occurs, Seller will have liability (for indemnification
or otherwise) with respect to any Breach of (i) a covenant or obligation to be performed
or complied with prior to the Closing Date (other than those in Sections 2.1 and 2.4(b)
and Articles 10 and 12, as to which a claim may be made at any time, or (ii) a
representation or warranty (other than one contained in Section 3.12 or 3.13 hereof) only
if on or before three years after the Closing Date, Buyer notifies Seller of a claim

"specitying the factual basis of the claim in reasonable detail to the extent then known by
Buyer. If the Closing occurs, Seller will have liability (for indemnification or otherwise)
with respect to any Breach of the representations and warranties contained in Section
3.12 or 3.13 hereof only if on or before five years after the Closing Date, the Buyer
notifies Seller of a claim specifying the factual ba51s of the claim in reasonable detail to

the extent then known by Buyer.
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(b)  If the Closing occurs, Buyer will have liability (for indemnification
or otherwise) with respect to any Breach of (i) a covenant or obligation to be performed
or complied with prior to the Closing Date (other than those in Article 12, as to which a
claim may be made at any time) or (ii) a representation or warranty (other ‘than that set

‘forth in Section 4.4, as to which a claim may be made at any time), only if on or before
three years after the Closing Date, Seller notifies Buyer of a claim specifying the factual
basis of the claim in reasonable detail to the extent then known by Seller.

11 8 nght Of Setoff

Upon notlce to Seller specifying in rcasonable detaﬂ the basis therefor, Buyer may
set off any amount to which it may be entitled under this Article 11 against amounts
otherwise payable to Seller, subject to Seller’s right to object under the Dispute
Resolution Process. The exercise of such right of setoff by Buyer in good faith, whether
or not ultimately determined to be’ justified, will not constitute an-event of default.
Neither the excrcise of nor the failure to excercise such right of sctoff or to give a notice of
a claini-under the Escrow Agreement will constitite an election of remedies or limit
Buyer in any manner in the enforcement of any other remedies that may be available to it.

11.9 Third-Party Claims

(@) Promptly after receipt by a Person entitled to indemnity under
Section 11.2, 11.3 (to the extent provided in the last sentence of Section 11.3) or 11.4 (an
* “Indemnified Person”) of notice of the assertion of a Third-Party Claim against:it, such
Indemnified Person shall give notice to the Person obligated to indemnify under such
Section (an “Indemnifying Person”) of the assertion of such Third-Party Claim, provided
that the failure w notify the Indemmnifying Person will not relicve the Indcmmfymg
Person of any liability that it may have to any Indemnified Person, except to the extent
that the Indemnifying Person demonstrates that the defense of such Third-Party Claim is
prejudiced by the Indemnified Person’s-failure to give such notice.

. (b) If an Indemnified Person gives notice to the Indemnifying Person
pursuant to Section 11.9(a) of the assertion of a Third-Party Claim, the Indemnifying
Person shall be entitled to participate in the defense of such Third-Party Claim and, to the
extent that it wishes (unless (i) the Indemnifying Person is also a Person against whom .
the Third-Party Claim is made and the Indemnified Person determines in good faith that
joint representation would be inappropriate or (ii) the Indemnifying Person fails to
provide reasonable assurance to the Indemnified Person of its financial capacity to defend
such Third-Party Claim and provide indemnification with respect to such Third-Party
Claim), to assume the defense of such Third-Party Claim with counsel satisfactory to the
Indemnified Person. After notice from the Indemnifying Person to the Indemnified
Person of its election to assume the defense of such Third-Party Claim, the Indemnifying
Person shall not, so long as it diligently conducts-such defense, be liable to the
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- Indemnified Person under this Article 11 for any fees of other counsel or any other
expenses with respect to the defense of such Third-Party Claim, in each case
subsequently incurred by the Indemnified Person in connection with the defense of such
- Third-Party Claim, other than reasonable costs of investigation. If the Indemnifying
. Person assumes the defense of a Third-Party Claim, (i) such assumption will conclusively
establish for purposes of this Agreement that the claims made in that Third-Party Claim
are within the scope of and subject to indemnification, and (ii) no compromise or
settlement of such Third-Party Claims may be effected by the Indemnifying Person
without thé Indemnified Person’s Consent unless (A) there is no finding or admission of
any violation of Legal Requirement or any violation of the rights of any Person; (B) the
sole relief provided is monetary damages that are paid in full by the Indemnifying Person; ..
. and (C) the Indemnified Person shall have no liability with respect to any compromlse or
settlement of such Third-Party Claims effected without its Consent. If notice is given to
an Indemnifying Person of the assertion of any Third-Party Claim and the Indemmfymg
Person does not, within ten (10) days after the Indemnified Person’s notice is given, give
notice to the Indemnified Person of its election to assume the defense of such Third-Party
Claim, the Indemnifying Person will be bound by any determination made in such Third-
Party Claim or any compromise or settlement effected by the Indemnified Person.

(©)  Notwithstanding the foregoing, if an Indemnified Person determines
in good faith that there is a reasonable probability that a Third-Party Claim may advcrse]y
affect it or its Related Persons other than as a result of monetary damages for which it
would be entitled to indemnification under this Agreement, the Indemnified Person may,
by notice to the Indemnifying Person, assume the exclusive right to defend, compromise
or settle such Third-Party Claim, but the Indemnifying Person will not be bound by any
determination of any Third-Party Claim so defended for the purposes of this Agreement
. or any compromise or settlement effected without its Consent (which may not be
- unreasonably withheld).

(d) Notwithstanding the provisions of Section 13. 4, Seller and each
. Shareholder hereby consent to the nonexclusive. jurisdiction of any court in which a
Proceeding in respect of a Third-Party Claim is brought against any Buyer Indemnified
Person for purposes of any claim that a Buyer Indemnificd Person may have under this
- Agreement with respect to such Proceeding or the matters alleged therein and agree that
- process may be served on Seller and Shareholders with respect to such a claim anywhere
in the world.

(e) With respect to any Third-Party Claim subiect to indemnification
case may be, shall kecp the other Person fully informed of the status of such Thlrd-Party
Claim and any rclated Proceedings at aoll stoges thereof where such Person is not
represented by its own counsel, and (ii) the parties agree (each at its own expense) to
render to each other such assistanc.e as they may reasonably require of each other and to
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cooperate in good faith with each other in order to' ensure the proper and adequate
defense of any Third-Party Claim.

(f)  With respect to any Thlrd-Party Claim subject to mdemnmcatlon
under this Article 11, the parties agree to cooperate in such a manner as to preserve in full -
(to the extent possible) the confidentiality of all Confidential ‘Information and the
attorney-client and work-product privileges. In connection therewith, each party agrees

that: (i) it will use its Best Efforts, in respect of any Third-Party Claim in which it has

assumed or participated in the defense, 10 avoid production of Confidential Information
(consistent with applicable law and rules of procedure), and (ii) all communications
between any party hereto and counsel responsible for or participating in the defense of
any Third-Party Claim shall, to the extent possible, be made so as to preserve any
applicable attorney-client or work-product privilege. -

1 1.10 Other Claims

A claim for indemnification for'any matter not involving a Third-Party Claim may
-be asserted by notice to the party from whom indemnification is sought and shall be paid
promptly after such notice, subject to filing an objection under the stpute Resolution
Process.

11.11 Buyer Benefit

- Upon any termination of this Agreement that would entitle the Buyer to recover
the benefit of its bargain with the Seller, the Buyer and Seller agree that the value of the
benefit of the bargain is speculative, is not readily subject to determination’ objectively
and agree that the value of the benefit of the bargain to the Buyer is $5 Million, plus an
amount equal to all transaction costs- which the Buyer would have paJd if the Closing and
issuance of the Acqulsmon Bonds had taken place.

12.  Confidentiality
12.1 Definition of Cohﬁdential_ lnfonnafion

(@  As used in this Article 12, the term “Confidential Information”
includes any and all of the following information of Seller or Buyer that has been or may
hereafter be disclosed in any form, whether in writing, orally, electronically or otherwise,
or otherwise made available by observation, inspection or otherwise by either party
(Buyer on the one hand or Seller, on the other hand) ar its Representatives (collectively, a
;Dlscl;)smg Parly”) to the other party or its Representatives (co]lectwe]y, a “Receiving

arty”

(i)  all information that is a trade secret under applicable trade secret or
other law;. - ' :
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(ii)  all information concerning product specifications, data, know-how,
formulae, compositions, processes, designs, sketches, photographs, graphs,
drawings, samples, inventions and ideas, past, current and planned research and
development, current and planned manufacturing or distribution methods and
processes, customer lists; current and anticipated customer requirements, price -
lists, market studies, business plans, computer hardware, Software and computer -
software and database technologies, systems, structures and architectures;

(iii) * .all information concerning the busincss and affairs of the Disclosing

‘Party (which includes historical and current financial statements, financial

projections and budgets, tax returns and accountants’ materials, historical, current

~ . and projected sales, capital spending budgets and plans, business plans, strategic

plans, marketing and advertising plans, publications, client and customer lists and

files, contracts, the names and backgrounds of key personnel and personnel

training techniques and materials, however documented), and all information

obtained from review of the Disclosing Party’s documents or property or

discussions with the Disclosing Panty regardless of the form of (he
communication; and '

-(iv)  all notes, analyses, compilations, studies, summaries and other
materia] prepared by the Receiving Party to the extent containing or based, in
whole or in part, upon any information included in the foregoing.

(b) - Any trade secrets of a Disclosing Party shall also be entitled to all of the
protections and benefits under applicable trade secret law and any other applicable law.
If any information that a Disclosing Party deems to be a trade secret is found by a court
of competent jurisdiction not to be a trade secret for purposes of this Article 12, su¢h -
information shall still be considered Confidential Information of that Disclosing Party for
purposes of this Article 12 to the extent included within the definition. In the case of
trade secrets, each of Buyer and Seller hereby waives any requirement that the other party
submit proof of the economic value of any trade secret or post a bond or other security.

12.2 Restricted TJse of Confidential "Information

(@)  Each Receiving Party acknowledges the confidential and proprietary
nature of the Confidential Information of the Disclosing Party and agrees that such
Confidential Information (i) shall be kept confidential by the Receiving Party; (ii) shall
not be used for any reason or purpose other than to evaluate and consummate the
Contemplated ‘I'ransactions; and (iif) without limiting the foregoing, shall not be
. disclosed by the Receiving Party to any Person, except in each case as otherwise
expressly permitted by the terms of this Agreement or with the prior written consent of an
authorized representative of Seller with respect to Confidential Information of Seller
(each, a “Seller Contact”) or an authorized representative of Buyer with respect to
Confidential Information of Buyer (each, a “Buyer Contact”). Each of Buyer and Seller
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shall disclose the Confidential Information of the other party only to its Representatives
who require such material for the purpose of evaluating the Contemplated Transactions
and are informed by Buyer or Seller as the case may be, of the obligations of this Article
12 with respect to such information. Each of Buyer and Seller shall (iv) enforce the
“terms of this Article 12 as to its respective Representatives; (v) take such action to the '
extent necessary to cause its Representatives to comply with the terms and conditions of
this Article 12; and (vi) be responsible and liable for any breach of the-provisions of this
Article 12 by it orits Representatlves :

(b)  Unless and until this Agreement is terminated, Seller shall maintain
as confidential any. Confidential Information (including for this purpose any, information
of Seller of the type referred to in Sections 12.1(a)(i), (i) and (iii), whether or not
disclosed to Buyer) of the Seller relating to any of the Assets or the Assumed Liabilities.
Notwithstanding the preceding sentence, Seller may use any Confidential Information of
Seller before the Closing in the Ordinary Course of Business in connection with the |

"transactions permlttcd by Sect:on 5. 2

(¢) From and after the Closing, the provisions of Section 12.2(a) above
shall not apply to or restrict in any manner Buyer’s use-of any Confidential Infonnatlon
of the Seller relating to any of the Assets or the Assumed Liabilities.

123 Exceptions

Sections 12.2(a) and (b) do not apply to that part of the Confidential Information
of a Disclosing Party that a Receiving Party demonstrates (a) was, is or becomes
generally available to the public other than as a result of a breach of this Article 12 or the
Confidentiality Agreement by the Receiving Party or its Representatives; (b) was or is
developéd by the Recciving Party independently of and without reference to any
Confidential Information of the Disclosing Party; or (c) was, is or becomes available to
the Receiving Party on a nonconfidential basis from a Third Party not bound by a
confidentiality agreement or any legal, fiduciary or other obligation restricting disclosure.
Seller shall not disclose any Confidential Information of Seller re]ating to any of the '
Assets or the Assumed Liabilities in reliance an the exceptmns in clauses (b) or (c)
above

12.4 Legal Proceedings

If a Receiving Party becomes compelled in any Proceeding or is requested by a
Governmental Body having regulatory jurisdiction over the Contemplated Transactions
to make any disclosure that.is prohibited or otherwise constrained by this Article 12, that

‘Receiving Party shall provide the Disclosing Party with prompt motice of such '
compulsion or request so that it may seek an appropnate protective order or other
appropriate remedy or waive compliance with thé provisions of this Article 12. In the
absence of a protective order or other remedy, the Receiving Party may disclose that
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portion (and only that portion) of the Confidential Information of the Disclosing " Party
that, based upon advice of the Receiving Party’s counsel, the Receiving Party is legally -
compelled to disclose or that has been requested by such Governmental Body, provided,
however, that the Receiving Party shall use reasonable efforts to obtain reliable assurance
that confidential treatment will be accorded by any Person to-whom any Confidential
Information is so disclosed. The provisions of this Section 12.4 do not apply to any
Proceedings between the parties to this Agreement.

12.5 Returnor Destruction of Confidential Information

If this Agreement is terminated, each Receiving Party shall (a) destroy all
_Confidential Information of the Disclosing Party prepared or generated by the Receiving
Party without retaining a copy of any such material; (b) promptly deliver to the
Disclosing Party all other Confidential Information of the Disclosing Party, together with
all copies thereof, in the possession, custody or control of the Receiving Party or,
alternatively, with the written consent of a Seller Contact or a Buyer Contact (whichever
represents the Disclosing Party) destroy all such Confidential Information; and (c) certify
all such- destruction in writing to the Disclosing Party, provided, however, that the -
Receiving Party may retain a list that contains general descriptions of the information it
has returned or destroyed to facilitate the resolution of any controversies after the
Disclosing Party’s Confidential Information is returned.

12.6 Attorney-Client Privilege

“The Disclosing Party is not waiving, and will not be deemed to have waived or
diminished, any of its attorney work product protections, attorney-client privileges or
similar protections and privileges as a result of disclosing its Confidential Information
(including Confidential Information related to.pending or threatened litigation) to the
Receiving Party, regardless of whether the Disclosing Party has asserted, or is or may be
- entitled to assert, such privileges and protections. The parties (a) share a common legal
and commercial interest in all of the Disclosing Party’s Confidential Information that is
subject to such privileges and protections; (b) are or may become joint defendants in
Proceedings to which the Disclosing Party’s Confidential Information covered by such
protections and privileges relates; (¢) intend that such privileges and protections remain
intact should either party become subject to any actual or threatened Proceeding to which
the Disclosing Party’s Confidential Information covered by such protections and
privileges relates; and (d) intend that after the Closing the Receiving Party shall have the
right to assert such protections and privileges. No Receiving Party shall'admit, claim or
contend, in Proceedings involving either party or otherwise, that any Disclosing Party
waived any of its attorney work-product protections, attorney-client privileges or similar
protections and privileges with respect to any infarmation, documents or other material
not disclosed to a Receiving Party due to the Disclosing Party disclosing its Confidential
Information (including Confidential Information related to pendmg or threatened
litigation) to the Receiving Party. =
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13. 'GcngrallProvis'ions
13.1 Expenses

Except as otherwise provided in this Agreement, each party to this Agreement will -
bear its respective fees and expenses incurred in connection with the preparation,
negotiation, execution. and performance of this Agreement and the Contemplated
Transactions, including all fees and expense of its Representatives. Seller will pay all
amounts payable to the Title Insurer in respect of the Title Commitments, copies of
exceptions and the Title Policy, including premiums (including premiums for
endorsements) and search fees. If this Agreement is terminated, the obligation of each
party to pay its own fees and expenses will be sub_]ect to any nghts of such party ansmg
from a Breach of this Agreement by another party. -

13.2‘ Public Announcements

Any public announcement, press release or similar puBlicity with respéct to this

~ Agreement or the Contemplated Transactions will be issued, if at all, at such time and in

such manner as Seller determines. Except with the prior consent of Seller or as permitted
by this Agreement, Buyer nor any of its Representatives shall disclose to any Person: (a)
the fact that any Confidential Information of Seller has been disclosed to Buyer or its
Representatives, that Buyer or its Representatives have inspected any portion of the
Confidential Information of Seller, that any Confidential Information of Buyer has been
disclosed to Seller or their Representatives or that Seller or its Representatives have
inspected any portion of the Confidential Information of Buyer or (b) any information
about the Contemplated Transactions, including the status of such discussions or
negotiations, the execution of any documents (including this Agreement) or any of the
terms of the Contemplated Transactions or the rclated documents (including this
Agreement). Seller and Buyer will consult with each other concerning the means by
which Seller’s employees, customers, suppliers and others having dealings with Seller
will be informed of the Contemplated Transactlons and Buyer will have the right to be
present for any such communication.

~13.3 Notices

All notices, Consents, waivers and other communications required or permitted by

" .this Agreement shall be in writing and shall be deemed given to a party when (a)

delivered to the appropriate address by hand or by nationally recognized overnight.
courier service (costs prepaid); (b) sent by facsimile or e-mail with confirmation of
transmission by the transmitting equipment; or (c) received or rejected by the addressee,
if sent by certified mail, return receipt requested, in each case to the following addresses,
facsimile numbers or e-mail addresses and marked to the attention of the person (by name
or title) designated below (or to such other address, facsimile number, e-mail address or
person as a party may designate by notice to the other parties):
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Seller (before the Closing):

~ with a mandatory copy to:

Seller (after the Closing):

Buyer:

with a mandatory copy to:

DELIB:2284864,1000000-00000

1000 Color Place

Apopka, FL 32703

Attention: Donnie Crandall, CEO
Fax: (407) 598-4219

Florida Water Services Corporation

1000 Color Place

Apopka, FL 32703

Attention: Carlyn Kowalsky, General Counsel
Fax: (407) 598-4241 , .
E-mail: carlynk@florida-water.com

Greenberg Traurig, P.A.
777 South Flagler Drive, Suite 300 East .

“West Palm Beach, Florida 33401

Attention: Phillip C. Gildan
Fax: (561) 838-8867

" E-mail: gildanp@gtlaw.com

' Philip R. Halverson

VP/General Counsel

30 West Superior Strect
Duluth, MN 55802 .

Fax: (218) 723-3960

E-mail: phalverson@allete.com

J. Lance Reese, Chairman

Florida Water Services Aut.hoi'ity

" E-mail: cacagms@aol.com

* ‘Miller, Canfield, Paddock and Stone, PLC

Attention; Richard 1. Lott

" Fax: (850) 469-1088
- E-mail: rilott@prodigy.net
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13.4 Jursdiction; Service of Process

Any Proceeding arising out of or relating to this Agreement or any Contemplated
Transaction may be brought in the courts of the State of Florida, County of Escambia, or,
“if it has or can acquire jurisdiction, in the United States District Court for the Northern
District of Florida, and each of the parties irrevocably submits to the exclusive
jurisdiction of each such court in any such Proceeding, waives any objection it may now
or hereafter have to venue or to convenience of forum, agrees that all claims in respect of
the Proceeding shall be heard and determined only in any such court and agrees nol Lo
bring any Proceeding arising out of or relating to this Agreement or any Contemplated
Transaction in any other court. The parties agree that either or both of them may file a
copy of this paragraph with any court as written evidence of the knowing, voluntary and
bargamcd agreement between the parnes irrevocably to waive any objections to venue or
‘to convenicnce of forum. Proccss in any Proceedmg referred to in the first sentence of

this section may be served on any party anywhere in the world.

13.5 Enforcement of Agreement

‘(a) Notwithistanding any other provision in this Agreement, any.dispute
among the parties which arises from the Agreement shall be resolved by binding
arbitration conducted in accordance with this Section 13.5. (the “Dispute Resolution
Process”) Fither party may initiate the Dispute Resolution Process by providing written
notice to the other party. ,

(b) - After transmittal and receipt of a written notice specifying the area
or areas of disagreement or dispute, the parties agree to meet at reasonable times and
places, as mutually agreed upon, to discuss the issues.

(c)  If discussions between the parties fail to resolve the dispute within
fifteen (15) business days of the receipt by each party of the notice described in
subsection (a) of this Section 13.5, a binding arbitration may then be initiated by either
party by written notification to the other party of the existence of a dispute. Any and all
issues related to the matter addressed by the written notice provided in subsection (a) of
Section 13.5 or any response by the other party shall be raised and resolved in a single
proceeding. :

(d) - The arbitrators shall be appointed and act as follows: (1) Each party
shall appoint a person as arbitrator within ten (10) business days of the date one of the
parties has notified the other of the existence of a dispute; (2) Each appointment shall be
signified in writing to the counter party and the arbitrators so appointed, within ten (10) -
days of their acceptance of appointment, shall appoint a third arbitrator, who shall chair
the panel. If the arbitrators appointed by the parties are unable to agree upon a third
arbitrator, the same shall be appointed by the American Arbitration Association from its
qualified panel of 'arbitrators. Each party shall have the right to veto up to two
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appointments proposed by the American Arbitration Association. If either party fails to
appoint an arbitrator within ten (10) business days from the date one of the parties has
notified the other of the existence of a dispute, then an arbitrator shall be appointed by the
American Arbitration Association from its qualified panel of arbitrators as the
appointment of the party failing to timely appoint and the two so appointed shall appoint
a third arbitrator to chair the panel. The party on whose behalf an arbitrator is appointed
shall have the right to veto up to two of the arbitrators appointed by the American
Arbitration-Association; (3) Nothing in this Section 6. 04 shall preclude the parties from
mutually agreeing to a single arbitrator to resolve the dispute; (4) No arbitrator shall
have a business or other pecuniary relationship with either party, except for payment of
arbitrator’s fees and expenses without the written consent of both parties.

(6)  Arbitrators shall be swom to perform their duties with impartiality
and fidelity. In rendering any decision, the arbitrator shall proceed to consider the
Agreement, the dispute identified in the notice and any response and the actions taken
and the documentation thereof, conduct, and relative position, knowledge, and the ablhty
of the pameb in relation to the dispute. :

(f)  The arbitration hearing shall convene not earlier than sixty (60) days
and not later than ninety (90) days of the acceptance of appointment of all of the
arbitrators chosen by the parties unless the parties mutually agree to an earlier date. The
arbitrators shall render a decision within ten (10) business days of the date on which the
arbitration hearing concludes, and such decisions shall be in writing and in duplicate, one
counterpart thereof to be delivered simultaneously to each of the parties. The decision
shall contain ﬁndmgs of fact and conc]usmns of law and shall be final and binding upon
the parties. '

E (8  The parties shall be entitled (o discovery pursuant to the Florida
Rules of Civil Procedure. All discovery requests by a party shall be enforced by the
arbitrators. The arbitration hearing shall not proceed until all outstanding discovery
requests have been fulfilled.

(h) The fees, charges and expenses of the arbitrators, any experts
engaged by the arbitrators, the respective counsel engaged by the parties, and any
witnesses called by the parties shall be paid as follows: the arbitrators shall order each
parly to pay their own fecs, charges and cxpenses and asscss the fces, charges and
expenses of the arbitrators equally between the partxes

(i) The provisions of the Florida Arbitration Code, Chapter 682, Florida
Statutes, and the Florida Evidence Code, Chapter 90, Florida Statutes, except to the
extent inconsistent with the provisions of this Agreement, shall specifically be deemed to-
apply to any arbitration proceeding conducted hereunder. Unless the venue is mutually
agreed upon otherwise by the parties, the venue for any arbltratlon commenced pursuant
to thxs Section sha]] be in Pensacola, Florida.
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13'.6 Waiver; Remedies Cumulative

The rights and remedies of the parties to this Agreement are cumulative and not
alternative. Neither any failure nor any delay by any party in exercising any right, power
or privilege under this Agreement or any of the documents referred to'in this Agreement
will operate as a waiver of such right, power or privilege, and no single or partial exercise
of any such right, power or privilege will preclude any other or further exercise of such
right, power or privilege or the exercise of any other right, power or privilege. To the
maximum cxtent permitted by applicable law, (a) no claim or nght arising out of this
Agreement or any of the documents referred to in this Agreement can be discharged by
one party, in whole or in part, by a waiver or renunciation of the claim or right unless in
writing signed by-the other party; (b) no waiver that may be given by a party will be
applicable except in the specific instance for which it is given; and (c).no notice to or
demand on one party will be deemed to be'a waiver of any obligation of that party or of
the right of the party giving such notice or demand to take further action without notice or
demand as provided in this Agreemexit or the documents referred to in this Agreement.

13 7 Ennre Agreement and Modlﬁcatxon

Th]S Agreement supersedes all prior agreements, whether written or oral, ‘between
the parties with respect to its subject matter (including any letter of intent and any
confidentiality agreement between Buyer and Seller) and constitutes (along with the

‘Disclosure Letter, Exhibits and other documents delivered pursuant to this Agreement) a

complete and exclusive statemenit of the terms of the agreement between the parties with

- respect to its subject matter. This Agreement may not be amerided, supplemented, or

otherwise modified except by a written agreement executed by the party to be charged
with the amendment.

13.8 A551gnments, Successors and no Thxrd-Party R1ghts

No party may assxgn any of its nghts or delegate any of its obhgatlons under this
Agréement without the prior written consent of the other parties, except that Buyer may
collaterally assign its rights hereunder to any financial institution providing financing in
connection with the Contemplated Transactions. Subject to the preceding sentence, this
Agreement will apply to, be binding in all respects upon and inure to the benefit of the
successors and permitted assigns of the parties. Nothing expressed or referred to in this
Agreement will be construed to give any Person other than the parties to this Agreement
any legal or equitable right, remedy or claim under or with respect to this Agreement or
any provision of this Agreement, except such rights as shall inure to a successor or
permitted assignee pursuant to this Section 13.8.
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13.9 Severability

If any provision of this Agreement is held invalid or unenforceable by any court of
competent jurisdiction, the other provisions of this Agreement will remain in full force
and effect: Any provision of this Agreement held invalid or unenforceable only. in part or
degree will remain in full force and effect to the extent not held invalid or unenforceable.

13.10 Construction

The headings of Articles and Sections in this Agreement are provided for
convenience only and will not affect its construction or interpretation. All references to
“Articles,” ‘and “Sections” refer to the comresponding Articles and Sections of this.

Agreement.
13.11 Time of Essence

With regard to all dates and time periods sef forth or referred to in this Agreement,
time is of the essence. _

13.12 Governing'Law

.This Agreement will be governed by and construed under the laws of the State of
Florida without regard to conflicts-of-laws principles that would require the application

of any other law.
| 13.13 Execution of Agreement

This Agreement may be executed in one or more counterparts, €éach of which will
be deemed to be an original copy of this Agreement and all of which, when taken
together will be deemed to constitute one and the same agreement. The exchange of
copies of this Agreement and of signature pages by facsimile transmission shall constitute
effective execution and delivery of this Agreement as to the parties and may be used in
lieu of the original Agreement for all purposes. Signatures of the parties transmitted by
facsimile shall be deemed to be their original signatures for all purposes.

13.14 Due Diligence.

_ This Agreement is being executed without all of its schedules and Exhibits being
attached. As to the foregoing which are documents, the parties hereto agree to negotiate
in good faith to finalize the form thereof on or before the Due Diligence Date (us
hereinafter defined). As to the Schedules and other exhibits, all non-attached schedules
and. exhibits are to be prepared by the Seller. Durnng the course of preparing such
schedules and exhibits, the Seller will give to the Buyer drafts thereof as developed and
supply to Buyer such information, and permit the Buyer to conduct such due diligence, in
connection .therewith as Buyer shall reasonably request. In addition, Seller
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acknowledges that Buyer has not conducted the due diligence that Buyer desires to
conduct prior to consummating the transactions contemplated hereby. -Consequently, at
" " such time as Seller completes the schedules and exhibits it is required to complete to be
attached hereto, it shall deliver to Buyer a complete set thereof with a written notice -
stating that the schedules and exhibits so delivered are the final schedules and exhibits.
hereto that it is required to compiete and deliver. The date of the forcgomg, the “Exhibit
Delivery Date”. If the Exhibit Delivery Date has not occurred on or prior to thirty days.
after the date hereof or, if they are so delivered prior thereto but the Buyer in the exercise
of its reasonable discretion is not satistied with the substance thereof, the Buyer shall
have the right to terminate this Agreement except that the Seller shall immediately pay to

the Buyer the Due Diligence Expenses. ‘The Buyer agrees that it will in good faith seek

to accomplish its due diligence on or before six (6) weeks after the Exhibit Delivery Date.
" When it has completed its due diligence, it shall notify the Seller. If the Buyer is not
satisfied in its reasonable discretion with the results of its due diligenee, then the Buyer
may terminate this Agreement except that the Seller shall immediately pay to the Buyer
the Due Dlhgence Expenses. If the Buyer has not completed its due diligence within the
aforesaid time, then the Seller may terminate this Agreement or'if the expenses of the
Buyer in conducting its due diligence are reasonably projected by Buyer at any time to
exceed $150,000 and the Seller refuses to approve. the reasonable projected amount over
$150,000 as Due Diligence Expenses as defined herein and subject to reimbursement by
the Seller, then the Buyer may terminate this Agreement, and, in each case, the Seller
~ shall pay to the Buyer the Due Diligence Expense.

13.15 Radon Gas.

(@) RADON IS NATURALLY OCCURRING RADIOACTIVE
GAS THAT, WHEN IT HAS ACCUMULATED IN A BUILDING IN SUFFICIENT
QUANTITIES, MAY PRESENT HEALTH RISKS TO PERSONS WHO ARE
EXPOSED TO IT OVER TIME. LEVELS OF RADON THAT EXCEED
FEDERAL AND STATE GUIDELINES HAVE BEEN FOUND IN BUILDINGS IN
FLORIDA. ADDITIONAL INFORMATION REGARDING RADON TESTING
_ MAY BE OBTAINED FROM THE COUNTY PUBLIC HEALTH UNIT.

13.16 Limited Liability.

Neither the State of Florida nor any political subdivision or municipality thereof,

nor the Buyer, shall be obligated (1) to exercise its ad valorem taxing power or any other

"taxing power in any form on any real or persanal property to pay any liability arising out
of, or in any connection whatsoever with, this Agreement, or to pay the principal of the

Acquistion Bonds, the interest thereon or other costs incident thereto or (2) to pay the

same from any other funds, except from the Net Revenues realized by the Buyer from its

ownership or operation of the System, junior and subordinate to the payment of any

. Bonds or other indebtedness payable from such source. It is further agreed between the
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Buyer and the Seller that this Agreement and any obligations arising in connecnon
therewith, whether for payment of the Purchase Price, or for any claim of hablhty,
remedy for breach, or otherwise, shall not constitute a lien on the System or any other
property of the Authonty, or any municipality, but shall constitute a lien only on the
Pledged Revenues, in the manner provided in this Agreement.

Notwithstanding anything to the contrary contained herein or in any other
instrument or document executed by or on behalf of the Buyer in connection herewith, no
stipulation, covenant, agreement or obligation contained herein or therein shall be
deemed or construed to be a stipulation, covenant, agreement, or obligation of any
present or future member, officer, employee or agent of the Buyer, or of any incorporator,
member, director, trustee, officer, employee or agent of any successor to the Buyer, in
any such person's individual capacity, and no such person, in his individual capacity,
shall be liable personally for any breach or non-obscrvance of or for any failure to
perform, fulfill or comply with any such stipulations, covenants, agreements or
obligations, nor shall any recourse be had for the payment of*the principal of, premium, if
any, or interest on any of the Bonds or for any claim based thereon or on any such
stlpu]atlon, covenant, agreement, or obligation, against any such person, in his individual
capacity, either directly or through the Buyer or any successor to the Buyer, under any
rule of law or equity, statute or constitution or by the enforcement of any assessment or
penalty or otherwise, and all such liability of any such person, in his individual capacity,
is hereby expressly waived and released.  All references to the Buyer in this paragraph
shall be deemed to include the Buyer, the City of Gulf Breeze, the City of Milton, thelr
, respectxve Mayors, Council Members, officers, employees, and agents,

The Buyer shall not be obligated to pay any liability, claim or obligation arising
from or in connection with this Agreement or the transactions contemplated thereby, or
any bonds or the interest thereon, from any funds of the Buyer derived from any source
other than the Pledged Revenues, junior and subordinate the payment of the bonds
secured by such Pledged Revenues. The Seller hereby agrees to indemnify and defend
the Buyer and hold the Buyer harmless against any and all claims, losses liabilities or
damages in any way growing out of or resulting from challenges to this Agreement or
objections to the Authority to complete the contemplated transactions to the prior to
closing, including, without limitation, all costs and expenses of the Buyer, including
reasonablc attorney's fees, incurred in the performance of any activities of the Buyer in
connection with the foregoing. All references to the Buyer in this paragraph shall be
deemed to include the Buyer, the City of Gulf Breeze, the City of Milton, their respective
Mayors, Council Members, ofticers, employees, and agents.

Nothing herein shall be deemed to authorize, create or impose upon the City of
Gulf Breeze or the City of Milton any obligation, duty, liability or responsibility for the
taking of or refraining from any action, or for. the payment of any sums for any reason
whatsoever. The Seller hereby acknowledges that the City of Gulf Breeze and the City of
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Milton shall have no liability whatsoever on account of this Agreement or the
transactions contemplated hereby, including, without limitation, any claims or liabilities
arising on account of any breach, misrepresentation or other action or failure to'act on the
part of the Buyer. The Seller hereby covenants and-agrees that it will never seek remedy

or recourse against, or seek to impose any hablhty upon, the City of Gulf Breeze or City
of Milton, for any liability or claim arising in connection with or relating to this
Agreement or the transactions contemplated thereby, whether against the Buyer, the

. Cities of Gulf Breeze or Milton directly, or otherwise, under any rule of law or equity,

statute or constitution or by the enforcement of any provision of this Agreement, or by -
way of assessment or penalty or otherwise; and all such liability of any such entities is
hereby expressly Wawed and released :

I, prior to closing, the Seller shall determine that, because of its indemnity
obligations of clause (ii) of the preceding paragraph is no longer economically feasible to
pursue to the Closing or the transaction contemplated hereby, Seller may elect to give
written notice to the Buyer that it no longer wishes to complete the Closing transaction.
Upon receipt of such notice, Buyer may elect to proceed with the Closing without such
mdemmty ‘under said clause (i) (in which, case the Seller shall be excused from any
further indemnity obligation under said clause (ii)), or to terminate its obligations
hereunder (in which case the Seller shall be liable for Liquidated Damages).

The provisione of this Scction shall survive the termination of this Agrcement.
13.17 Obligations Subordmate

Al] obligations of the Buyer hereunder or arising in connectxon therewith (the
“Utility Acquisition Liabilities” or “UA Liabilities”) shall be limited and special
obligations of the Buyer, payable so]e]y from the Net Revenues, junior and subordinate to
the outstanding Bonds of the Authority. The UA Liabilities shall not be or constitute a
general indebtedness, liability, general or moral obligation, or a pledge of the faith, credit
or taxing power of the Buyer, the State of Florida, or any political subdivision or
municipal corporation thereof, within the meaning of any constitutional or statutory
provision or limitation. Neither the State of Florida nor any political subdivision or

.municipal corporation thereof, nor the Buyer shall be obligated (1) to levy ad valorem

taxes on any property to pay the UA Liabilities or other costs incident thereto or (2) to
pay the same from any other funds of the Buyer, except from the Net Revenues, junior
and subordinate to the outstanding Bonds of the Authority. It is further agreed between
the Buyer and the Seller that the UA Liabilities shall not constitute a lien upon the
System or facilities, or any part thereof, or on any other property of the Buyer, but shall
constitute a lien only on the Net Revenues, junior and subordinate to the outstandmg

Bonds of the Authority.
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- IN WITNESS WHEREOF, the parties have executed this Agrcement as of the

date first written above.

Buyer:

Seller:

DELIE 2284864, 1000000-00000 .

: :1’ loflcl—q (/U:\.t?/((' Sef(//cc,j ﬂ.uH?m} i/
By; gm
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- Flamipa wWAER SERVICES CorPoRATIW

By: D>w‘-e Q..QL\;\M\L®

Its: ﬁ%Es ‘o BT
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Ed Gray, Il
rom: "Richard . Lott® <rllott@predigy.net>
fo: “ED, Ill GRAY (E-mail)* <edgray3@belisouth.net>; “Brenda Pollak (E-mall)” <lbpbbp@attbl.com>;

"Buz Eddy (E-mail)* <eaeddygbrz@junoc.com>
Cc: *Matt Dannheisser (E-mall)" <MattDannheisser@acl.com>; 'Roy Andrews (E-mail)”

<rva@lalslaw.com>
Sent: Monday, September 16, 2002 7:46 PM

Attach: Sept Drafl.DOC
Subject: Florida Water Services Asset Purchase Agresment

<< Sept Draft.DOC >>
Ladies & Gentlemen,

4
The Attachment is the latest draft from Phil Glidan, the attorney for Florida Water Services Corporation (the
"Seller*) relating o the purchase of the various water systemns by Florida Water Services Authority (the "Buyer®).
We had a telephone conference with Phil today and gave him our changes to the document. Tomorrew wa are to
met with him and his client in order to resolve the remaining issues. At thig point, we cannot say what changes
Phil's client will agree to, as he did not hava the authority lo make declsion In this regard.

In order to give you opportunity to review the APA, we felt in necessary to forward the document in its present
form. However, Itis a work in progress and we have a number of malters yet to be negotlated. We thought It
would be helpful lo give you a list of many of the points we have made to the Company, so that you would be
aware of the concerns we have with the attached draft . Although the list will not be complete, It will deal with the
mgjor poinls we made. These points are as follows:

1.~ It should be expressly stated in the document that neither the City of Gulf Breeze nor the City of Milton are
liable as a result of the Asset Purchase Agreement ("TAPA"). This is probably unnecessary, but we thought that
this is a change prudent to obtaln, Malt Dannheisser has expressed his concern, which we &ll share, about the
potential for any liability that might arise against the Clty in connection with the transaction, Matt-has worried that
somehow the Florida Water Services Authority might be disregarded as an entity, and its ligbilities. imposed upon
the Cities, because the Buyer is a “shell” entity with no assels. This Is known as “piercing the veil, thal is,
piercing the separation betwaen FWSA and the City.

We routinely preface our discussions with FWS Corp by mentioning the fact that the Buyer (FWSA) hasno
assets, and the Seller (FWS Corp.) has no recourse against anyone. Terry Crawford, a corporate attomey with

our Delroit office, Is also working with us on this transaction becausa of his extensive experience in business
acquisitions. Terry is of the opinion that there Is no “"piercing the veil* theory to attack an under-capitalized
-corporation, if the other party knows of the capital inadequacies of the party it Is dealing with. Nejther Terry nor |
are aware of ANY authority for piercing a governmental separation, particularly when we are going to put into the
agreement & provision that specifically and expressly (i) forbids any liabllity on the part of Gulf Breeze or Milton,
(il) has the Seller acknowledge and agree that it willl not sue or assert liabllity against Gulf Breeze or Milton, and
(i) limits eny liability of FWSA to the revenues realized from the Ulility System, junior. and subordinate to the -
payment of the Bonds. The Florida court cases upholding system-revenue limitations-of-liability are leglon.
Currenlly, the City already has a number of these types of obligations outstanding which limit recourse to the
revenues of the utility, indudmg Fairpoint Ulilities and South Santa Rosa Utllities.

The language to be indude in the Asset Purchasa Agreement is expected to read as follows:

" Nelther the State of Florida hor any political subdivision or municipality thereef, nor lhe Buyes, ;...
P

shall be obligated (1) to exerciss its ed valorem taxing power or any other taxing power in any:form
on any real or personal property to pay any liabliity arising out of, or in any connection whatsoever
with, this Agreement, or to pay the principal of the Bonds, the interest thereon or other costs incident '
thereto or (2) to pay the same from eny other funds, except from the net revenues (the *Pledged .

EXHIBIT “D”
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Revenues”) realized by the Buyer from its ownership or operation of the utility system acquired from
the Seller (the "System®), junior and subordinate to the payment of any Bonds or other indebtedness
payeble from such source. Itis further agreed batween the Buyer and the Seller that this Agreement
Agreement and any obligations arising in connection therewith, whether for payment of the
Purchese Price, or for any clalm of liability, remedy for breach, or otherwise, shall not constitute a
lien on the System or any other property of the Authority, or any municipality, but shau constitute a
lien only on the Pledged Revenues, in the manner previded In this Agreement.

Notwithstanding anything to the contracy contained herein or in any other Instrument or
document executed by or on behalf of the Buyer in connection herewith, no slipulation, covenant,
agreement or obligation conlained herein or therein shall be deemed of construed to be 8
stipulation, covenant, agreement, or obligation of any present or future member, officer, employee or
agent of the Buyer, or of any incorporator, member, director, trustee, officer, employee or agemt of
any successor to the Buyer, In any such person's individual capac:ty and no such person, in his
individual capacity, shall be liable personally for any breach or non-observance of or for any failure
to perform, fulfill or comply with any such slipulations, covenants, agreements or obligations, nor
shall any recourse be had for the paymenl of the principal of, premium, if any, or interest on any of
the Bonds or for any claim based thereon or on any such stipulation, covenant, agreemeat, or
obligation, agalnst any such persen, in his individual capacity, elther directly or through the Buyer or
any successor to the Buyer, under any rule of law or equity, statute or constitution or by the
effforcement of any assessment or penalty or otherwise, and sll such llability of any siuch persen, in
his individual capacity, is hereby expressly walved and released. All references to the Buyer in this
paragraph shall be deemed to include the Buyer, the City of Gulf Breeze, the City of Milton, their
respective Mayors, Council Members, officers, employees, and agents.

The Buyer shall not be obligaled to pay any liabliity, claim or obligation arising from or in
connection with this Agreement or the transactions coniemplated theredby, or any bonds or the
interest thereon, from any funds of the Buyer derived from any source other than the Pledged
Revenues, junior and subordinate the payment of the bonds secured by such Pledged Revenues.
The Seller hereby agrees to indamnify and defend the Buyer and hold the Buyer harmless against
any and all claims, losses, liabilities or damages to property or any injury or death of any persen or
persons occurring in conneclion with the construction, equipping and operation of the Project prior to
closing, or for any liabllity any way growing out of or resulting from this Agreement, including, without
withaut limitation, all costs and expenses of the Buyer, including reasonable attomey's fees, incumed
in the performance of any activities of the Buyer in connectien with the foregoing or the -enforcemenl
of any agreement of the Borrower herein contained. . All references to the Buyer In this paragraph
. shall be deemed to include the Buyer, the City of Gulf Breeze, the Clty of Milton, thelr respective
Mayors, Council Members, officars, employses, and agents,

Nothing hereln shall be deemed {¢ authorize, create or impose upon the City of Gulf Breeze of
the City of Millon any obligation, duty, liabllity or responsibility for the taking of or refralning from any
action, or for the payment of any sums for any reason whatsoaver. The Seller hereby acknowledges
acknowledges that the City of Gulf Breeze and the City of Milton shall have no llabllity whatsoever
on account of this Agreement or the transactions contemplated hereby, including, vnthout limitation,
any clalms or lisbilities arlsing on account of any breach, misrepresentation or other action or fallure
to act on the part of the Buyer. The Seller heraby covenants and agrees that It will never seek

remedy or recourse against, or seek to impose any liability upen, the City of Gulf Breeze or City of .

Milten, for any liability or claim arising In connection with or relating to this Agreement or the
transactions contemplated thereby, whether against the Buyer, the Cities of Gulf Breeze or Milton
directly, or otherwise, under any rule of law or equity, statute or constitution or by the enforcement of
any provision of this Agreement, or by way of assessment or penalty or otherwise; and a|l aud1
liability of any such enlities is hereby expressly waived end released.

The provisions of this Section shall survive the termination of this Agreement.
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2. Since the Buyer intends to make offers of employment to all (or aimost all) of the employees of the Seller,
we need representations and wamranties In regard to the present employees of the Seller. Furthermore, the
ligation of the Buyer to make offers {o employees of the Selier has to be conditional on the employees meeting
rain standards and filling out employment applications. As the Buyer will be matching in most cases the
compensation of the existing employees we will need to have represented to the Buyer what thls compensation is
(as well as fringe benefits).

3. Presently, the APA does not have representations of any substance as to ERISA matters (l.e. pension and
multi-employer plans). We have been advised by teh Seller that the only plan Is a 401K that will be converted to a
municipal-type 403(B) plan. Our own ERISA partner has indicated thal there is a potential liability of FWS Corp.
for underfunded plans of other affiliates of the parent company. Accordingly, we are preparing representations
and warranties that we want in this regard. ' ' .

4, The representations in regard to Intellectual Property both in terms of the assets being transferred and In
terms of representations and warranties are weak. We have already preparad and sent to the Seller the
representations we want in this regard, as well as a chengs in the transfer of assets section. Because we have
seen acqusitions get into trouble because they closed without proper examination of the software licenses, we
feel that this must be completed prior to the Closing of the transfer of assets to the Buyaer. ’

5. Since the schedules and exhibits to the APA will in most instances not be attached to the APA at closlng, we
have sent to the Seller a section to be added lo the APA which, essentially, permits the Buyer to terminate the
transaction if the schedules and exhibits are not satisfaclory to It in its reasonable judgment. We have also sent
to Phil language which, agaln, allows the Buyer to walk from the transactions if the results of its due diligence
investigalion is not satisfactory to It in its reasonable judgment.

6. Presently the APA provides for reimbursement of the Buyer of up to $150,000 for due diligence expense
incurred by the Buyer. The Buyer has agreed to increase his amount to $200,000, We have sent language to
©hil stating that if the Buyer anticipates that the due diligence expense incurred by it is anticipated to go above

200,000 and the Seller refuses to reimburse the Buyer for this additional expense, the Buyer can, again,
eminate the APA

7. The APA presently uses the word *material® too many times and the APA piles the term “material® upon the
term "material®. The consequence of this is that it would be very difficult for the Buyer to have a claim for
indemnification unless the basis for the claim were truly catastrophle. We have suggested that the word
*material® be, in most instances, deleted from the APA and, Instead, the concepl in 8 more precisé and less
severe manner be implermnented in the APA by agreeing that claims for indemnity under a certain size not be
subject lo indemnification.

8. The tmé period for making all Indemnification claims ls twa (2) years in the present draft. Thls is ususl for
many representations and claims but not for representations relating, for example, to environmental matters or
tile matters. Consequently, we want the time period for these claims to be longer, and Phil has indicated his
sgreement that a three-year period coresponding to the three-year payment deferral pericd, is reasonable.

9. The APA calls for the Seller {0 keep &ll cash, with the current payables and receiveables to be assumed by
the Buyer. This only works properly if the payables and receives are in balance. We want an adjusiment .
mechanism so that the price goes up or down depending on the amount by which current assels (or a similar
concept) exceeds current liabilities. Presently, there Is no such mechanism in the APA so, for exampla, if the
accounts recelvable were very low and the trade payables assumed by the Buyer were high, the Buyer would’
effeclively be paying more than it would expect. Of course, this could hurt the Buyer if the sliuation were reversed
(trade payables low but accounts recelvable high) but it is generally done in transaclions so that each party Is
treated fairly and, of course, In most deals, the amount outstanding in trade payables and accounts are more In
the control of the Seller than the Buyer. . '

10. We had extensive discussions with Phll on idenlifying all the easements that the Seller owns and whether

the Seller would represent and warrant that the System was located on either owned real estate, leased real -
estate, or on easement, We réquesied that the Seller give us representations that all of the facllities, tothe éstent . -
not located on property owned end conveyed at closing, were properly located In easements recorded hf‘faﬁi’:‘g;:‘ i Ly
Seller and conveyed to the Buyer, They are not willing to givs this representation because they are certain, given v
the nature of utilities and contractars, that there are probably some pipes, lines etc. not placed in easements. 3
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CIRCUIT COURT
NINTH JUDICIAL CIRCUIT
IN AND FOR OSCEOLA COUNTY, FLORIDA

OSCEOLA COUNTY, a political
subdivision of the State of Florida,

Plaintiff, CASE NO: C102-0C-2810

V.

CITY OF GULF BREEZE, Florida,

CITY OF MILTON, Florida, municipal
corporations of the State of Florida, and
FLORIDA WATER SERVICES AUTHORITY,
a special-purpose governmental entity,

Defendants.
/

PLAINTIFE’S REPLY TO DEFENDANTS’ MOTION TO
DISMISS AMENDED COMPLAINT'

COMES NOW PLAINTIFF OSCEOLA COUNTY, by and through its
undersigned attorneys, to reply to the Motion to Dismiss Plaintiff’s Complaint |
interposed by Defendants, City of Gulf Breeze, City of Milton, and the Florida Water
Services Authority (FWSA) to controvert the declaratory judgment action that

)

Osceola County filed again$t Defendants on 13 December 2002. -

! This is a captioning error, as the instrument to whlchDefendants responded .,
here was Plaintiff’s initial pleadmgﬁmthm matter,not an amended one, T
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I. STANDARD OF REVIEW

1. A declaratory judgment action under Fla. Stat. ch. 86 is an action beth
substantive and remedial, the purpose of which is to settle and afford relief from
insecurity and uncertainty with respect to rights, status, and other équitable or legal
relations. Declaratory judgment actions are to be liberally construed. Fla. Stat. ch.
86.101.

2. This rule of liberal construction extends to instruments filed in
~ opposition to motions to dismiss. When a trial court rules on a motion to dismiss, the
trial court: (1) is confined to the allegations within the four corners of the complaint;
(2) must accept those allegations as true; and (3) may not speculate as to what the true
facts may be or what facts may ultimately be proved in the trial of the cause. Lopez-
Infante v. Union Central Life Insurance Co., 809 So.2d 13, 15 (Fla. 39 DCA 2002). |
Dismissal with prejudice is a severe sanction and one which is not warranted when
a party is not given the opportunity to amend its petition. Drakeford v. Barnett Bank,:
694 So.2d 822, 824 (Fla. 2 DCA 1997). Dismissal should only be granted when the
pleader has failed to state a cause of action and it conclusively appears that there is
no possible way to amend the complaint to state a cause of action, or if the;e has been
an abuse of the privilege to amend. Al-Hakim v. Holder, 787 So.2d 939, 942 (Fla. 2

DCA 2001).
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1I. ANALYSIS

A. Osceola County Has Standing To Bring This Suit To Protect
The County's Constitutional Home Rule Authority As Well As

The County's Best Interest As A Customer Of Florida Water
Services Corporation :

3. Fla. Const. art. VIII, § 1(a) authorizes the political subdivision of the
State of Florida into counties. Under Fla. Stat. ch. 125.01(1)(a), counties are
empowered to prosecute legal causes in their own behalf. Declaratory judgment
actions ére prominent among the legal causes that counties are permitted to prosecute
in their own behalf. Santa Rosa County v. Administration Comm’n, Div. of Admin.
Hearings, et al., 661 So0.2d 1190 (Fla. 1995)(county sought d‘eclaratory judgment to
ascertain legality of unfunded mandates).

4. A county has standing to sue for a declaratory judgment if the trial court
finds:

there is a bona fide, actual, present practical need for the
declaration; that the declaration should deal with a present,
ascertained or ascertainable state of facts or present
controversy as to a state of facts; that some immunity,
power, privilege or right of the complaining party is
dependent upon the facts or the law applicable to the facts;
that there is some person or persons who have, or
reasonably may have an actual, present, adverse and
antagonistic interest in the subject matter, either in fact or
law; that the antagonistic and adverse interest are all before
the court by proper process or class representation and that
- therelief sought is not merely the giving of legal advice by
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the courts or the answer to questions propounded from
curiosity. These elements are necessary . . . to maintain the
status of the proceeding as being judicial in nature and
therefore within the constitutional powers of the courts.

Santa Rosa County, 661 So.2d at 1192-1193. To evaluate the foregoing elements in
the context of the facts here is to refute Defendants’ allegations regarding standing.

5. There is a bona fide, present, practical need for the declarations sought
by Osceola County. Defendants and the Florida Water Services Corporation (Florida
Water) have signed an acquisition agreement Whereby Defendants will acquire
absolute and arguably unassailable control over the eight water and wastewater
treatment systems located within Osceola County. Both Osceola County and its
residents receive water and wastewater treatment services from these systems. Time
is‘ of the essence because the sale is scheduled to close by 14 February 2003.

6. The declaration deals with a present controversy as to a state of facts.
Defendants contend that Fla. Stat. ch. 163 authorizes them to acquire water and __
wastewater treatment systems that: (1) are not located within the bounds of
Defendant municipalities; (2) are not adjacent to or contiguous with Defendant
municipalities; (3) have no customers within, adjacent to, or contiguous with
Defendant municipalities; and (4) have no attendant legal or equitable considerations
justifying ownership by Defendant municipalities or their proxy, Defendant FWSA.

S b
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7. Osceola County disagrees with Defendants and asks this Court, among
other things, to declare that Fla. Stat. ch. 163 neither envisions nor authorizes the kind
of usurpation of constitutional home-rule power that Defendants are attempting to
effect here. Osceola County maintains that it is beyond the scope’ of an interlocal
agreement td wrest control of water systems from the County and vest it in a
governmental authority residing over 500 miles away which has no accountability in
management, operation, or rate-fixing to either the Osceola County customers served
or any other entity.

8. Turning to the next element, Osceola County believes that Defendants’
conduct violates the County’s constitutional home rule rights. Fla. Const. art. VIII,
§ 1(g) vests home rule power in Osceola County to protect the interests of the County
and its residents. Under Fla. Stat. ch. 125.01(1)(k), Osceola County has the authority
to “[pJrovide and regulate ... water and alternative water supplies, including, butnot
limited to, reclaimed water . . .”

9.  The Florida Constitution provides Osceola County home rule authority
to take such actions as are necessary to protect the best interests of the County and
its residents. |

10.  The Florida Statutes also evince a legislative determination that local

governmental control of water and other utility systems serves the public purposes for L
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which such governments have been ordained as evidenced by the following: (a) the
Local Government Comprehensive Planning and Land Development Regulatory Act,
PartII, Fla. Stat. ch. 163, requires each county and municipality to adopt a financially
feasible local government comprehensive plan and implementing lénd development
regulations; (b) Fla. Stat. ch. 163.3177(3) requires each comprehensive plan to
contain a mandatory capital improvement element for all public facilities including
sanitary sewer and potable water facilities. See Fla. Stat. ch. 163.3164(24) (definition
of "public facilities")’; (c) Fla. Stat. ch. 163.3180 establishes this concurrency
mandate for the availability of public facilities as a key enforcement and monitoring
mechanism within the local comprehensive planning process; and (d) Fla. Stat. ch.
164.1051, dealing with intergovernmental disputes, recognizes the importance of the
matters at issue by expressly including service provision areas (ch. 164105 1(3)) and
allocations of resources, including water, land, -or other natural resources (ch.

164.1051(4)) within the matters to which such law shall apply.

*Specifically, Fla. Stat. ch. 163.3180(2)(a) provides:

Consistent with public health and safety, sanitary sewer,
solid waste, drainage, and potable water facilities shall be
in place and available to serve new development no later
than the issuance by the local government of a certificate
of occupancy or its functional equivalent.

A
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11.  Fla. Stat. ch. 367 provides the statutory authority for the regulation of
privately-owned water and wastewater systems as to both service and rates and grants
the Florida Public Service Commission (FPSC) the exclusive jurisdiction for such
regulatory functions. Additionally, under such regulatory scherﬂe, Fla. Stat. ch.
367.171 grants to each county the option to exclude itself from regulation by the
FPSC and regulate the rates and services of a privately-owned utility by the adoption
of aresolution by the board of county commissioners. Fla. Stat. ch. 367.022 exempts
from such regulatory scheme systems owned, operated, and managed by
governmental authorities.

12.  Acquisition of the Florida Water utility assets by the FWSA places
exclusive jurisdiction over the rates and service of the existing Florida Water utility
assets in the FWSA governing board. The power of Osceola County té—iﬁfovide and
plan for the availability of essential water and wastewater public facilities concurrent
with the demand for such facilities within the County is abrogated and placed within |
the sole discretion of the Gulf Breeze City Council in violation of the power of local
self-government constitutionally granted to Osceola County as a charter county. Such
abrogation of the power of local self-government provided in the Osceoia County

charter jeopardizes the County’s power to comply with the statutory mandated local

- comprehensive planning requirements and places all growth management initiatives .+
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relating to water and wastewater public facilities within the untrammeled whim and
discretion of the FWSA governing board.

13. Defendants mischaracterize the County's pleadings by suggesting that
the County's Complaint alleges the County regulates private utiiities within the
County (Motion to Dismiss at para. 19). Osceola County does not regulate private
utilities and never alleges in its Complaint that it does so. However, Defendants
choose to ignore that Osceola Count is a customer of Florida Water and has paid
Capital Charges to Florida Water in the past to hook onto the Florida Water system.

14. Defendants allege that the FPSC does not have authority to address any
issues raised by interested parties, including customers of Florida Water, but rather
must approve the transfer from Florida Water to FWSA "as of right." Defendants also
allege that counties which have elected to regulate private utilities w1th1n their
political boundaries also cannot address issues raised by interested parties, including
customers, but rather must approve the transfer from Florida Water to FWSA "as of
right." As evidenced by Defendants' Motion to Dismiss, Defendants further seek to
deny interested parties, including customers, access.to any court in which to seek
redress or a hearing on such interested party's issues. Effectively, Defendants would

have this Court believe that Florida constitutional, statutory, and common law

. countenance a situation where an adversely effected, interested party would be left « o
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with no legal recourse to any court or regulatory authority for redress of grievances.
This proposition flies in the face of all accepted notions of due process reflected in
the United States and Florida Constitutions; this Court should summarily reject the
argument. |

15. Osceola County has standing to bring this action for two reasons. First,
the County possesses constitutional home rule authority to protect the morals, health,
welfare, and safety of the County and its residents, as reflected in many Florida
Statutes, which authority FWSA seeks to abrogate by its proposed acquisition.
Second, Osceola County is a customer served by Florida Water and adversely effected
by the proposed FWSA acquisition.

16.  Defendants also suggest that Osceola County must presume legislation
to be valid and thus the County has no standing to assert its causes of éétion before
this Court (Motion to Dismiss, para. 7). However, Defendants mischaracterize the
premise of Osceola County's Complaint. Osceola County does not attack the validity
of Fla. Stat. ch. 163; rather the County contests Defendants' attempt to misuse
Chapter 163 in such a way as to unlawfully infringe upon the County's constitutional
home rule powers and statutory obligations.

17. Osceola County asserts that, in light of the equitable and factual

. considerations operative here, the County's constitutional home rule powers, as more

Page 9 of 39



specifically defined, in part, by the Florida Statutes, predominate over Defendants’
right to pursue profits by acquiring a utility system which bears no connection to the
two cities or their respective residents. Among the factors compelling this conclusion
are: (1) No Florida Water assets or customers are located withiﬁ Gulf Breeze or
Milton; (2) Florida Water assets in Osceola County are located over 500 miles from
Gulf Breeze and Milton; (3) Osceola County is not entitled to participate in any
aspect of the FWSA’s governance, despite the FWSA’s assertion of control over
water and wastewater systems serving Osceola County and its residents; (4)
Defendants allege that Osceola County is not entitled to notice of FWSA meetings;
and (5) the structure of the FWSA and terms of the proposed acquisition agreement
makes it apparent that the FWSA is nothing more than a proxy through which Gulf
Breeze and Milton can ensure a steady flow of profit to their respecti;é municipal
coffers. Indeed, while the Cities of Gulf Breeze and Milton are guaranteed profit
from the utility operations each year, neither the Cities nor FWSA are responsible for |
structuring the bond financing for the acquisition. Rather, Florida Water, the seller,
is responsible for structuring the financing for the buyer, FWSA.

18.  Osceola County has an actual, present, adverse, and antagonistic interest
in the subjeét matter of this law suit, both in fact and law. In fact, Osceola County is

a Florida Water customer, having paid connection fees and received water.and .
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wastewater treatment services for several county facilities. It disserves Osceola
County’s interests to have control of these systems reposed in a governmental entity
so far removed in terms of geography and participatory opportunities. In law, the
parties could not be more divergent in their views as to which sfatutory scheme
applies in this situation. Defendants argue that Fla. Stat. ch. 163 operates to make
their interlocal agreement trump Osceola County’s constitutional home rule rights.

19. Osceola County believes such a result to be equally incongruous and
improper in light of the County's constitutional home rule powers and the statutory
autonomy the County enjoys under Fla. Stat. ch. 125, as well as the legislative history
and intent behind Fla. Stat. ch. 163.

20. The antagonistic and adverse interests adverted to in the preceding
paragraphs are all before this Court by proper process. This Court has".jt'irisdiction
over the cause. Declaratory judgmentisa permissible medium by which to seek its
resolution. There are no procedural or substantive obstacles to this Court
adjudicating this action and thereby delineating the parties’ rights.

21. Finally, Osceola County has not pursued this cause as é subterfuge for
obtaining an advisory opinion or to satisfy idle curiosity. To the contrary, the parties

are irreconcilably adverse, the facts underlying their dispute are manifest, and the
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constitutional implications and statutes pertinent to this dispute create questions of
law that must be resolved by this Court.

22.  Defendants misapprehend the nature of Osceola County’s constitutional
exceptions herein. Osceola County does not dispute the constitutionality of Fla. Stat.
ch. 163. Rather, Osceola County’s objections to Defendants’ conduct arise from the
purely commercial venture that Defendants have structured under Fla. Stat. 163 and
how Defendant's venture adversely impacts Osceola County’s fundamental rights to
constitutional due process and home rule.

B.  No Valid Municipal Purpose Will Be Served By The Cities Of

Gulf Breeze And Milton Purchasing The Facilities Of Florida
Water Services Corporation

23.  Under the Municipal Home Rule Powers Act, Fla. Stat. ch. 166.01, cities

have broad home rule powers within their jurisdictional limits, subject féithe caveat
that the city’s powers must be exercised for “valid municipal purposes.” City of
Ocalav. Nye, 608 So.2d 15 (Fla. 1992). A municipal action has no valid municipal

purpose if such action bears no relation to the morals, health, welfare, protection, and

safety of the municipality’s citizens. City of Ormond Beach v. County of Volusia, 535

S0.2d 302 (Fla. 5 DCA 1988) [emphasis added]. |

24.  Here, Gulf Breeze and Milton have attempted to create in the FWSA an

.. investment/entrepreneurial entity by which the cities can enjoy a guaranteed
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minimum level of annual profits. Asthe FWSA’s attorney explained to Gulf Breeze’s
City Attorney in correspondence dated 16 September 2002, “As you know, the
objective we are pursuing is to implement a plan to expand the revenue sources of the
City without creating any liability.” Indeed, the FWSA has beeﬂ unapologetic in
stating that the proposed acquisition is strictly a business proposition for the profits
that Florida Water will generate for the cities. The FWSA intends to issue bonds to
fund-its acquisition of Florida Water’s assets. However, the Florida Supreme Court
has spoken regarding the lawfulness of a municipality issuing bonds for profit-
making business ventures, finding that no valid public purpose exists where the
primary purpose of a boﬁd issue is obviously to obtain proceeds to be used in an
investment for profit. State v. City of Orlando, 576 So.2d 1315 (Fla. 1991). The
declaration that the court made in City of Orlando is equally apposite here:

A municipality exists . . . to provide services to its

inhabitants. . . . We see no valid public purpose in

investing for investing’s sake. Making a profit is an aspect

of commerce more properly left to commercial banking and

business entities.
576 So.2d at 1317.

25. Indeed, it is beyond dispute that all municipal or qounty actions must

serve a county or municipal purpose. Fla. Const. art. VIII, § 2(b) (municipalities may

only exercise powers-that serve a municipal purpose); see also, Bruton v. Dade
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County, 166 So. 2d 445, 447 (Fla. 1964); Basic Energy Corp. v. Hamilton County,
652 So. 2d 1237, 1239 (Fla. 1* DCA 1995). The term "municipal purpose" has been
defined as encompassing "all activities essential to the health, morals, protection and
welfare of the municipality." See State v. City of Jacksonville, 50‘ So. 2d 532, 535
(Fla. 1951). "A municipality exists . . . to provide services to its inhabitants." City
of Orlando, supra, 576 So. at 1317. “Municipal functions include functions which
specifically and peculiarly promote the comfort, convenience, safety and happiness
of the citizens of the municipality rather than the welfare of the general public."
Greater Orlando Aviation Authority v. Crotty, 775 So. 2d 978, 981 (Fla. 5® DCA
2000), rev. dismissed, 790 So. 2d 1103 (Fla. 2001) [emphasis added]. When a
municipal act "has no reasonable relationship to the morals, health, welfare and safety
of the people of a municipality, it is beyond the authorized exercise of the police
power of the municipality.” See City of Ormond Beach v. County of Volusia, 535 So.
2d 302, 304 (Fla. 5% DCA 1988). Municipal functions are those created or granted
for the special benefit and advantage of the urban community embraced within the
corporate boundaries. See Chardkoff Junk Co. v. City of Tampa, 135 So. 457 (Fla.
1931); see also, City of Winter Parkv. Montesi, 448 So.2d 1242 (Fla. 5% DCL‘A 1985).

26. The furnishing of water émd séwer services proposed by Defendants to

residents of another city-or county would not serve a municipal purpose for the
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residents of the Cities of Milton and Gulf Breeze. See, e.g., Kelson v. City of
Pensacola, 483 So. 2d 77 (Fla. 1 DCA 1986) (recognizing that a project for the
benefit of another jurisdiction’s residents does not serve a valid municipal purpose
in the original jurisdiction). |
27. In this regard, Kelson v. City of Pensacola, supra, 483 So.2d at 77, is

instructive. There, Escambia County challenged Fla. Stat. chapter 163, Part 111, which
allocated a portion of county funds to a community redevelopment agency established
and operated by the City of Pensacola. The county alleged that this allocation of
county revenue violated Fla. Const. art. Article VII, § 9(a) which prohibits the use of
county funds for other than county purposes. Escambia County argued that the
community redevelopment agency did not serve a county purpose because it operated
solely within the inner city and the county had no input as to how thevrvrlloney was
spent. Id. at 78. The court disagreed with Escambia County's allegations and
concluded that the Community Redevelopment Agency's use of county funds served |
a valid county purpose because:

All of the property in the Community Redevelopment Area

is in Escambia County as well as the City of Pensacola.

All who reside in the Community Redevelopment Area

also reside in the County. The County benefits from the

reduction of economically depressed areas, which areas
also create burderis to the County.
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ld. at 79.

28.  Unlike Kelson, where county revenue was being expended for the benefit
of county residents within the county, the Cities of Gulf Breeze and Milton have
formed the FWSA to acquire the water and wastewater utility asseté of Florida Water
Services. None of the Florida Water Services’ assets are within these two
municipalities and neither City nor its residents are served by Florida Water Services.
In fact, the closest Florida Water Services system is approximately 100 miles from
Milton and Gulf Breeze. Accordingly, the formation of the FWSA and its provision
of utility service wholly and exclusively concerns residents of other cities and
counties. Such an action on the part of Milton and Guif Breeze does not serve any
valid municipal purpose. Rather, the facts here more closely resemble those in City
of Orlando, supra, 576 So. 2d at 1315, where the Florida Supreme Court declared
that, while certain ventures may be profitable for a local government, such
profitability does not qualify as a proper municipal or county purpose.

29. In City of Orlando, the city sought to validate a proposed bond issue.
The probeeds were to be loaned to other governmental units in the State of Florida.
The primary purpose of the bonds, therefore, was to "obtain proceeds that will be

used to invest for a profit." Id. at 1317. On this fact, the court decided:

Page 16 of 39

PR e LTRSS



We now conclude that borrowing money for the primary

purpose of reinvestment is not a valid municipal purpose as

contemplated by article VIII, section 2(b). A municipality

exists in order to provide services to its inhabitants. As

noted in then Chief Justice McDonald's dissenting opinion

in State v. City of Panama City Beach, we "see no valid

public purpose in investing for investing's sake. Making a

profit on an investment is an aspect of commerce more

properly left to commercial banking and business entities."
Id. (quoting McDonald, C.J., dissenting, 529 So. 2d at 257). This logic can be
applied to the formation of the FWSA and the potential acquisition of water and
sewer facilities of Florida Water, which serve the residents of other cities and
counties in the state. Accordingly, the only purpose such an acquisition could be
designed to serve is the generation of profit for Milton and Gulf Breeze. In fact,
several news articles and statements issued by representatives of Milton and Gulf
Breeze have affirmed that their primary motivation is financial profit for the cities.
Additionally, the interlocal agreement creating the FWSA provides for the Cities of
Milton and Gulf Breeze to receive certain guaranteed profits every year from the
operation of the Florida Water facilities. In the words of the Florida Supreme Court,
a purely profit making motivation does not serve a valid municipal purpose. Id.; see

also, Crotty, supra, 775 So. 2d at 978 (concluding the operation of a hote] was purely

profit-oriented and as such was primarily a private purpose, not a municipal one).
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30.  Also exemplary on the question of municipal purpose is Basic Energy
Corp. v. Hamilton County, supra, 652 So. 2d at 1237. There, the County and the
City of Jasper sought to condemn under the city's powers property that was to be used
as the site for a prison to be owned and operated by the State of Florida. The court
found that, while the City of Jasper had the statutory authority to condemn property
and to construct jails, there was no valid municipal purpose. The court declared:
The donation of land for the construction of a state prison
may incidentally relate to the protection of municipal
inhabitants; however, this purpose is no more particular to
residents of the city of Jasper than to any other inhabitants
of the state. Thus, we conclude no municipal purpose has
been asserted.

Id. at 1239 (emphasis in original).

31. Accordingly, absent a valid municipal purpose which serves the morals,
health, welfare, and safety of the inhabitants of the Cities of Milton and Gulf Breeze,
those two municipalities may not act to form the FWSA and authorize the acquisitidn :
of Florida Water’s assets. See City of Boca Raton v. Gidman, 440 So. 2d 1277, 1280
(Fla. 1983) (stipulating the first question for any municipal act is whether “the action
[was] undertaken for a municipal purpose?"). In the present circumstances, the

acquisition of water and sewer utilities in other parts of the state for the sole purpose

of generating a profit is not a municipal purpose.
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32.  The Cities cannot lawfully form an authority and issue bonds for the sole
purpose of operating a business for profit, especially when doing so redounds to the
material detriment of Osceola County by abrogating both the County’s constitutional
home rule powers and its statutory comprehensive planning and gronth management
responsibilities.

C. TFlorida Law Bars Defendants’ Extraterritorial Assertion Of
Ownership Rights Over Osceola County’s Water Systems

33.  The fundamental statutory and constitutional pfedicate for the exercise
of joint powers by local government pursuant to an interlocal agreement under the
authority of Part II, Fla. Stat. ch. 163, is declared in Fla. Stat. ch. 163.01(4):

A local agency of this state may exercise jointly with any
other public agency of the staté, of any other state, or ofthe
United States Government any power, privilege, or
authority which such agéncies share in common and which
each might exercise separately.

Neither Gulf Breeze nor Milton shares in common the power to acquire water and .

wastewater utility systems outside their Aboundaries absent the consent or
acquiescence of the local gbvernments within whose jurisdiction such utility systems
are located. Any joint power exercised through the creation of 2 separate legal entify
pursuant to Fla. Stat. ch. 163;.01(7)(g)1 cannot be a power that neither Milton nor

Gulf Breeze shares in common.
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34. Fla. Stat. ch. 163.01(7)(g) mandates that:

[Alny separate legal entity created under this section, the
membership of which is limited to municipalities and
counties of the State, may acquire, own, construct,
improve, operate, and manage public facilities relating to
a governmental function or purpose, including, but not
limited to . . . water or alternative water supply facilities
.. . which may serve populations within or outside of the
members of the entity.

35. The rule in Florida is that any extraterritorial exercise of municipal
power must be authorized by general or special law. This rule is constitutional in
origin and affirmed by Fla. Stat. ch. 166.021. Fla. Const. art. VIII, § 2(c) mandates
that “[m]Junicipal annexation of unincorporated territory, merger of municipalities,
and exercises of extra-territorial powers by municipalities shall be as provided by
general or special law." Id. The Municipal Home Rule Powers Act specifically
recognizes that

pursuant to the grant of power set forth in s. 2(b), Art. VIII

of the State Constitution, the legislative body of each
municipality has the power to enact legislation concerning
any subject matter upon which the State Legislature may
act, except:

() The subjects of annexation, merger, and exercise of

extraterritorial power, which require general or special law
pursuant to s. 2(c), Art. VIII of the State Constitution ...
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Fla. Stat. ch. 166.021(3). Thus, the powers of a municipality end at the municipal
boundary and cannot, absent a plain manifestation of legislative intent, be exercised
beyond the municipality's limits. Consequently, because Fla. Stat. ch. 163.01(4)
provides that public agencies may exercise jointly any power that suéh agencies share
in common and which each might exercise separately, the Cities of Gulf Breeze and
Milton must have either a general law or special law authorization to purchase the
Florida Water’s assets through the FWSA. See Gaines v. City of Orlando, 450 So.
2d 1174 (Fla. 5® DCA 1984); State v. City of Riviera Beach, 397 So. 2d 685 (Fla.
1981).

36. The only exception to this constitutional limitation on municipal power
recognized by the Florida courts is the extraterritorial exercise of proprietary powers
by municipalities where .such powers are "supported by or derived ﬁo.ﬁillegislative
grant." Id. at 688. Defendants’ Motion to Dismiss, at para. 20, cites State v. City of
Riviera Beach, supra, 397 So.2d at 685, where the Florida Supreme Court validated:
a revenue bond issue by the City of Riviera Beach to fund an industrial project in an
adjoining unincorporated area of the county. Despite the lack of a clear grant of
extraterritorial powers to municipalities, the Supreme Court discerned the iegislaﬁve
intent of the Florida Industrial Development Financing Act, Fla. Stat. Part I, ch. 159,

»-and-concluded:
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The legislature, in other words, has found that the
undertaking of industrial development projects by local
government is a matter of state interest and that the
issuance of bonds in support of these projects by local
governments without regard to the boundaries between
them better serves the state interest or purpose more
effectively and efficiently...The Act, construed as a whole,
clearly provides for the undertaking by a municipality of an
industrial development project located outside of its
boundaries.

Id. at 687.

37. However, it is critical to recognize that after ﬁnding legislative
authorization for the exercise of extraterritorial powers by the City of Riviera Beach,
the Florida Supreme Court next analyzed if, under the facts of that particular case, a
public purpose was served by the undertaking of an industrial devclopmeni project
outside the municipal boundaries. The Court determined that the requisite public
purpose was present because "of the existence of a benefit nexus between the
proposed project and the city and its inhabitants." Id. at 688. The Court found:

Benefits are abundantly clear from evidence which shows
. the proximity of the project to the city, the job
~ opportunities, the equal opportunity employment, the wage
scales, the employee training programs, stimuli to the local
economy, and the mutual desire of the company and the
city that the project site become a part of the city.
Id. at 688. Accordingly, the general legislative authorization cited by Defendants in

+ " wheir Fla. Statich, 163 «is:not enough:to support the Defendants' attempt-to exercise . -
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extraterritorial powers. A valid municipal purpose must still be served by
Defendants' proposed acquisition under the particular facts permitted before a
municipality may validly act outside its boundaries.

38. Forthisreasonalso, Defendants' attempt to construe the'Supreme Court's
dicta in City of Orlando, supra, 576 So.2d at 1315, referring to the Interlocal
Cooperation Act as possibly authorizing and validating Defendants' profit motivated
acquisition of FWSA, is misplaced. As the precedent on this topic discussed
previously herein made plain, the courts remain obligated to determine whether a
valid municipal purpose impacting the health, morals, protection, and welfare of the
residents of the Cities of Gulf Breeze and Milton is served by the proposed
acquisition. Defendants' proposed acquisition has no animus other than profit. No
valid municipal purpose is so served.

39. In addition, both the legislative history of this section, and precedent
evaluating municipal acquisition of water systems, show that Fla. Stat.. ch.
163.01(7)(g) did not authorize the artifice that Defendants attempt here. The .
Legislative Staff Report for this section (then known as House Bill 1323; ch. 97-236,
Laws of Florida) confirms that the Legislature never intended for municiI;al powers
to be extended to authorize entry into interlocal agreements for the acqtﬁsiﬁﬁn and .

maintenance of water supply assets by local governments which did:not;hayean
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assets or customers of the utility to be acquired within its political borders. The Staff
Report explained that “ .. ch. 163, F.S,, regulates interlocal agreements, whereby
cities or counties enter into agreements to provide sérvices, or share expenses for
services which their residents need.” [Emphasis added.]

40. The acquisition of 152 water and wastewater utility systems by Milton
and Gulf Breeze, all of which are located outside of either City's jurisdicﬁonal
boundaries and provide no service to the residents of either City, without the consent
or acquiescence of the local governments within whose jurisdiction such utility
systems are located, cannot constitute a joint power which each City shares in
common. The provision of Fla. Stat. ch. 163.01(7)(g)(1), providing that a separate
legal entity can acquire systems that serve populations outside of the members of the
‘entity, does not extend the common power of either Milton or Gulf Breeze since no
Florida Water utility assets are located within the boundaries of either government.

41. Similarly, where the judiciary has upheld municipalities’ extraterritorial
exex_'tion of their corporate powers regarding proprietary projects such as the instant
one, the areas in which those powers were applied were limited to locales adjacent to

and contiguous with the cities’ boundaries. Moreover, the extraterritorial application

—

of municipal power was approved where: it was necessary or imperative_ for the

~ protection of the public health of the residents of the city (State v. City of Pensacola, . .
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197 So. 520 (Fla. 1940)); existing private facilities were inadequate for present needs
of city residents and those facilities of contiguous entities were inadequate (State v.
City of Melbourne, 93 S0.2d 371 (Fla. 1957)); or there was an urgent need for water,
and alternative sources necessary to serve residents of the city were inadequate (State
v. City of Cocoa, 92 S0.2d 537 (Fla. 1957), Town of Riviera Beach v. State, 53 So.2d
828 (Fla. 1951)).

42. The foregoing equitable and legal considerations establish that
Defendants would exceed their authority by unilaterally asserting extraterritorial
jurisdiction over the assets involved here.

43. Finally, the Cities cannot attempt to do together under Fla. Stat. ch. 163
what neither of them can do separately, i.e., acquire utility facilities outside their
municipal boundaries. Part I of Chapter 163 is the Florida Interlocalmz'(fboperation
Act. The purpose of this Act is to allow local governments to make the most efficient
use of their common powers by enabling them to cooperate with other local
governments to provide services and facilities through interlocal agreement. See Fla.
Stat. ch. 163.01(2).

44. The Act authorizes local governments to exercise jointly "a;'xy power, -
privilege, or authority which such agencies share in common and which éach might

exercise separately.”. See Fla. Stat. ch. 163.01(4) (emphasis.added)...Fla. Stat..ch..... . -
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163.01(7)(g) authorizes the formation of utility authorities that may issue debt to
acquire, own, construct, improve, operate, and manage public facilities, including
water and wastewater facilities. Fla. Stat. ch. 163.01(7)(g)1. This statutory section
attempts to empower these utility authorities to "serve populations’within or outside
of the members of the entity." /d. However, this section also provides that any utility
authority created under this statute is bound by the terms of Fla. Stat. ch. 125.01
relating to counties and 166.021 relating to municipalities. /d. Accordingly, a utility
authority, such as the FWSA, which is composed of municipal entities is bound by
the extraterritorial authority limitation of the Florida Constitution, as recognized in
Fla. Stat. ch. 166.021.

45. Inaddition, the Cities of Milton and Gulf Breeze jointly and singly lack
sufficient authority to acquire utility facilities across the State of Florida when the
closest facility is more than 100 miles away fromboth cities. Language in Fla. Stat.
ch. 163.01(7)(g)1 states that any separate utility authority may serve populations:
within or outside of the member entities. However, given the overall structure of the
Florida Interlocal Cooperation Act and its focus on local cooperation to provide
services based on "mutual advantage" to the local ‘commum'ties, t};e Florida
Legislature did not intend for these utility authorities to operate in the manner of the

FWSA. Reading Fla. Stat. ch. 163, Part{ as a whole, common sense compels the:»
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conclusion that the primary purpose of any utility authority created under Fla. Stat.
ch. 163.01(7)(g) is to serve some populations within the boundaries of the authority
members, and that the ability to serve populations outside the members' boundaries
is merely a collateral and incidental right. Moreover, even in Fla. Stat. ch.
163.01(7)(g)1 is sufficient legislative authorization for the attempted purchase by the
FWSA of Florida Water Services’ assets, the requisite public purpose, as explained
| in City of Riviera Beach, supra, 397 So.2d at 685, cannot be demonstrated under the
present facts.

46.  Additionally, while the courts have not decided the issue of whether
consent is necessary absent a specific statutory provision, such consent is a predicate
to the extension of water and se&er facilities into an adjacent or remote local
government. The home rule provisions of the Florida Constitution grant each county
and city government all the powers of local self-government, including the power to
provide necessary water and wastewater utility services to its inhabitants. See Fla. |
Stat. chs. 125.01(1)(k)(1), 166.021, and 180.02. To reconcile the specific authority
granted to each county and municipality to provide public utilities within its
jurisdiction with the competing proprietary power of local governments to1 engage in

utility activities, consent of the local government with jurisdiction over the area is

- . necessary prior to intrusion by another government. See Town of Palm Beachv. City .
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of West Palm Beach, 239 So. 2d 835, 838 (Fla. 4" DCA 1970) (noting with approval
the commentary in McQuillin, Municipal Corporations, that "unless authorized by
statute a municipal corporation cannot extend its sewers into the territory of another
municipality without its consent"). Any other interpretation would frustrate the very
essence of home rule and nullifies the purpose of the Florida Interlocal Cooperation
Actof 1969, Fla. Stat. ch. 163.01. For the foregoing reasons, the Defendants' attempt
to exert extraterritorial authority over Florida Water systems is unlawful and must

fail.

D. The Payment To Florida Water Of 336 Million In Capital
Charges Violates Florida Law

47. Defendants grossly mischaracterize the foundation of Count III of
Osceola County's complaint. The County does not challenge the statutory

authorization or ability of a legitimate authority created pursuant to Fla, Stat. ch. 163

to issue bonds to generate funds for facility construction. Instead, Osceola County .

challenges the FWSA’s proposed use of Capital Charges paid by future customers as
they connect to the Florida Water system. The proposed acquisition agreement would
exclude $36 million of Capital Charges paid by futﬂre customers from assets beﬂig
acquired by the FWSA. In this way, Florida Water is permitted to keep $36 million

of Capital Charges as additional payment for the utility system.
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48.  Defendants allege that the acquisition agreement attached as Exhibit C
to the County's complaint was not an accurate representation of the agreement
between FWSA and Florida Water. The agreement attached to the Complaint was the
agreement filed by Allete, Inc., Florida Water’s parent company, with the Securities
and Exchange Commission on September 20, 2002. As such, Osceola County is
entitled to assume that such Agreement is an accurate representation of the
Agreement approved by the parties. Moreover, review of the pertinent section 2.2(b)
of the Agreement as filed with the SEC and section 2.2(b) of the Agreement actually
signed by FWSA and Florida Water and dated as of September 19, 2002, a copy of
which is attached as Exhibit A hereto, reveals that the language in section 2.2(b) and

all other sections pertinent to Capital Charges are identical. For these reasons, it is

disingenuous for Defendants torepresent to this Court that, "The Defendants havenot -

entered an agreement as Plaintiff represents."

49. Defendants suggest that this language has been amended by the parties

in such a way that the County's cause of action is moot and should be dismissed
(Motion to Dismiss at para. 26). Defendants do not present this Court with a copy.of

the alleged amended agreement and have not presented Osceola County with a copy

of such alleged amended agreement.
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50. However, attached as Exhibit B hereto is a copy of a draft "Amendment
and Restatement of Asset Purchase Agreement by and between Florida Water
Services Corporation and Florida Water Services Authority Dated as of December 21,
2002" (the "Draft Amendment"). Unless this amended agreementywas executed by
FWSA without public notice and hearing, it remains unsigned and is therefore of no
effect. Therefore, Defendants' allegations that the County's Count III may be
dismissed as moot because the acquisition agreement signed on September 19, 2002,
has been amended is misplaced.

51. In addition, the Defendants' attempt to restructure the interval and
process by which Florida Water is to receive $36 million of Capital Charges, as
revealed in section 2.2(b) and section 1.1 of the Draft Amendment under the
definition of "Maximum Annual Retainage," even if the Draft Améﬁ&nent were
executed, does not change the substantive legal issue raised by Osceola County.

52. The Capital Charges at issue, when collected by local governments, are
commonly referred to as impact fees or capacity charges. Capital Charges are
imposed against new development to provide for the cost of capital facilities made
necessary by that growth. For example, in City of Dunedin v. Contraétors and

Builders Association of Pinellas County, 312 So. 2d 763 (Fla. 2™ DCA 1975), the

s 1. court stated, "Where a city's wa_tc_ll'»_;axivl};d_;s_eyvcr\-faciliti_es would be adequate to serveits -
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present inhabitants were it not for drastic growth, it seems unfair to make the existing
inhabitants pay for new systems when they have already been paying for the old
ones." 312 So0.2d at 766; see also Hollywood, Inc., supra, 431 So. 2d at 606.

53. Defendants continue to allege in the Draft Amendmeﬁt that the FWSA
is permitting Florida Water to retain $36 million of Capi;al Charges as compensation
for excess capacity in the Florida Water system (Exhibit B, Draft Amendment, section
2.2(b)). However, Defendants do not even attempt to refute the fact that $44 million
of facility expansions are required by FWSA in the first three years after the proposed
acquisition and additional investment in facility expansions is required to be made by
FWSA in the fourth and fifth years after acquisition. The substantive legal issue
remains and is not mooted by Defendants' agreement to reduce the Capital Charges
retained by Florida Water the first three years and permit Florida Waté;; g’additional
retention of Capital Charges beyond the third year such that Florida Water shall
continue to collect $36 million.

54. Floridacourts apply atwo prong test when considering whether a Capital

Charge may be collected by a government-owned utility and whether a fee being -

1

charged isreasonable. First, Capital Charges are valid when a reasonable connection,

- orrational nexus; exists between the anticipated need for additional capital facilities

~and.the growth in customers served. Second, Capital Cha:gés-are valid-when-a =
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reasonable cornnection, or rational nexus, exists between the expenditure of the
Capital Charges and the benefits accruing to the new customers from such proceeds.
Hollywood, Inc., 431 So.2d at 611-12. The FWSA's intention to use $36 million of
Capital Charges to be paid by future customers of FWSA to add to fhe cash purchase
price to be paid by FWSA to Florida Water violates the second facet of this test.
55. Bypermitting Florida Water toretain the $36 millionin Capital Charges,
the FWSA must look to other sources to replace such funds to finance the necessary
facility expansions. The FWSA must replace the funds by issuing additional bonds
or using monthly service fee revenue. In either case, both existing and new customers
who have paid the Capital Charges will be required to pay more to FWSA than if the
Capital Charges were used by FWSA to péiy for facility expansions, as required by
law. Appropriate use of the Capital Charges would prevent existing cusééiners from
being burdened by higher debt servicé requirements associated with the larger bond
amounts and monthly service revenue would remain available to the FWSA for other
purposes, thus ﬁroviding the potential for increased periods of rate stability or even
rate decreases in the future. For these reasons, it would be unlawful for the FWSA

to use Capital Charges to pay an additional $36 million to Florida Water.

E. Defendants’ Execution Of The Acquisition Agreement Is Void |

b Initio Due To Defendants’ Myriad Sunshine Law
Violations = ‘
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56. Fla. Const. art. I, § 24(b) mandates that:

All meetings of any collegial public body of the executive
branch of state government or of any collegial public body
of a county, municipality, school district, or special district,
at which official acts are to be taken or at which public
business of such body is to be transacted or discussed, shall
be open and noticed to the public and meetings of the
legislature shall be open and noticed as provided in Fla.
Const. art. III, § 4(e), except with respect to meetings
exempted pursuant to this section or specifically closed by |
this Constitution.

Fla. Const. art. I, § 24(c) decrees that this section is self-executing. The
implementing legislation for these provisions is codified at Fla. Stat. ch. 286.
57. Fla. Stat. ch. 286.011 directs that:

All meetings of any board or commission of any state
agency or authority or of any agency or authority of any
county, municipal corporation, or political subdivision,-: ..
except as otherwise provided in the Constitution, at which
official acts are to be taken are declared to be public
meetings open to the public at all times, and no resolution,
rule, or formal action shall be considered binding except as
taken or made at such meeting. The board or commission
must provide reasonable notice of all such meetings.

58 The Sunshine Law was enacted to protect the public from “closed door”
politics and, as such, the law must be broadly construed to effect its remedial and
protective purpose. Evergreen the Tree Treasurers of Charlotte County, Inc. v.

Charlotte County Bd. of Comm’rs, 810 S0.2d 526 (Fla. 2 DCA 2002).
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59. The Sunshine Law is equally applicable to elected bodies, appointed
boards, and advisory boards and applies to any gathering of two or more members of
the same board to discuss any matter that may foreseeably come before that board.
See Board of Public Instruction of Broward County v. Doran, 224 Sé). 2d 693, 697-98
(Fla. 1969); see also, Town of Palm Beach v. Gradison, 296 So. 2d 473, 477 (Fla.
1974). The Sunshine Law even applies to staff members and individual board
members who are exercising any decision-making function. See Wood v. Marsten,
442 So. 2d 934 (Fla. 1983).

60. Additionally, the Sunshine Law has been broadly cons_trued by Florida
courts to apply not only to formal decision making by public Bodies, but also to the
"collective inquiry and discussion stages." See Gradison, 296 So. 2d at 477. One
purpose of the Sunshine Law is to "prevent at non-public meetings the cfs}étallization,
of secret decisions to a point just short of ceremonial acceptance...The statute should
be construed so as to frustrate all evasive devices." See Gradison, 296 So. 2d at 477. |
The Sunshine Law is, therefore, applicable to all functions of public boards and
commissions, whether at formal or informal meetings, which relate to the affairs and
duties of the public body. "[T]he Sunshine Law does not provide that cases be treated
dlfferently based upon their level of public importance." See Monroe County v.

- Pigeon Key Historical Park, Inc., 647 So. 2d 857, 868 (Fla 3¥ DCA:1994). -
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61. Recognizing that the Sunshine Law must be broadly construed so as to
"frustrate all evasive devices," the courts have held that actions taken in violation of
the Sunshine Law constitute irreparable public injury so that such actions are void ab
initio. See Gradison, 296 So. 2d at 477. A violation of the Sunshiﬁe Law does not
need to be intentional for all actions to be invalidated. Rather, once a violation is
shown, prejudice is presumed. See Port Everglades Authority v. International
Longshoreman's Association, 652 So. 2d 1169, 1171 (Fla. 4" DCA 1995).

62. Forexample,in Gradison, supra,296 So.2d at473, acitizen's committee
which met at nonpublic meetings formulated a comprehensive zoning plan for the
town. Later, the town council perfunctorily adopted the substantially same plan as
a zoning ordinance at a public meeting. Despite a finding by the court that the town
council had acted in good faith and with no intent to circumvent the Sunshme law,
the court found that the zoning ordinance was void ab initio because of the non-
public activities of the citizens planning committee. See Gradison,296 So.2d at478.

63. Here, the parade of correspondence, informal meetings, and piecemeal
negotiations in which the Defendants and their committee of representatives and
advisors participated both with Florida Water and among thems_q}ves constituted
violations of the Sunshine Law. Op. Atty. Gen. 90-17 (1990)(where a council

member was authorized, formally or informally, to meet with a private corporation
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and could exercise decisional authority on behalf of the Council, the meeting had to
be open to the public); Op. Atty. Gen. 94-21 (1994)(Council-authorized negotiating
team whose efforts culminated in a finalized and approved agreement had to conduct
all meetings in the Sunshine); /nf. Op. to Evans, (7 June 1989)'(Counci1 should
postpone taking action on items controversial or of critical public concern until they
have been properly noticed).

64.' Under Fla. Stat. ch. 286.011, Osceola County and its residents were
entitled to reasonable notice of the meetings conducted by Gulf Breeze, Milton, and
the FWSA or their respective advisors. What constitutes reasonable notice is a case-
and fact-specific determination, but it must suffice to apprize the public of the
pendency of matters that might affect their rights, afford them the opportunity to
appear and present their views, aﬁd afford them a reasonable time to make an
appearance if they wished. Lyon v. Lake County, 765 S0.2d 785 (Fla. 5 DCA 2000).

65. Here, Defendants’ conduct did not come close to satisfying the |
reasonable notice obligations that the law imposed upon them. Despite Defendants’
knowledge that their proposed actions carried adverse coﬁsequences for 500-mile | f
distant Osceola County and its more than 172,000 residents, Defendants and their
@presentatives affirmatively decided not to publicize notices of their hearings outside -

of Santa Rosa County. Emblematic is an e-mail sent by Richard Lott, Esq,the '
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attorney for FWSA, to Matt Dannheisser, Esq., attorney for the City of Gulf Breeze
dated 5 September 2002, a copy of which is attached as Exhibit C hereto, regarding
the public notice of a hearing to be held by the City of Gulf Breeze. In this
correspondence, Mr. Lott states: |

Can you run the ad? I hope we do not have to mention

specifically that we are acquiring the "Florida Water

Service Company" assets in the ad.
Indeed, the extent of Defendants’ de minimis notice efforts was to publish in the 16
September 2002 edition of the Pensacola News Journal notices of the several
hearings contested herein. Defendants used no broadcast media in any jurisdiction
to publicize the meetings where the creation of the FWSA or the half-a-billion dollar
acquisition of Florida Water would be discussed.

66. Inexplicably, the FWSA’s first public meeting, condu&éd on 19
September 2002, was held in Escambia County at Pensacola Junior College. The
only attendees at that meéting were the financiers, lawyers, city officials, and FWSA
officers who were responsible for and would profit from approval of the deal.

67. Defendant Council Members signed an interlocal agreement creating the
FWSA and, within a matter of two days, committed the FWSA to an agréement to

purchase the largest private water and wastewater utility in the State of Florida.

 Defendants and their advisors effectively shielded the collective inquiry ‘and .
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discussion stages of the FWSA's creation and acquisition of Florida Water from
public scrutiny until their collective secret decisions had been realized. Defendants,
through their advisors, further intentionally prosecuted their campaign without notice
to the County or its residents. It is no small irony that Defendants iﬁvoke provisions
of the Florida Interlocal Cooperation Act (Fla. Stat. ch. 163) as authority for the
proposed acquisition, while Defendants' advisors who structured the FWSA and the
terms of the acquisition agreement affirmatively took steps to ensure that interested
parties received no advance notice of their activities with the knowledge that no such
cooperation would be forthcoming from such parties.

68. Insum,no dismissal is in order here. As the facts and the law applicable
to them make incontrovertible, Osceoia County’s Complaint lays several causes of
action requiring this Court’s intercession toresolve. Specifically, Defeﬁééht Council
Members acted unlawfully in their attempt to commit their respective cities to FWSA
membership, and that effort was void ab initio. Concomitaﬁtly, Defendant FWSA |
members’ conduct of the FWSA’s business in violation of the Sunshine Law was
equally effective in vitiating the FWSA’s purported approval of the acquisition
agreement with Florida Water. |

WHEREFORE, Osceola County respectfully requests that this Court deny

Defendants® Motipn to Dismiss. -
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Respectfully submitted this 16" day of January, 2003.

JO O. THACKER
COUNTY ATTORNEY

DEREK PHILLIPS

Florida Bar No. 0487960

Osceola County Attorney's Office

1 Courthouse Square, Suite 4200
Kissimmee, Florida 34741

Vox: (407) 343-2330

Fax: (407) 343-2353

Attorney for Plaintiff, Osceola County

CERTIFICATE OF SERVICE

I, Derek Phillips, certify thaton 16 J anuary 2003 a copy of the foregomg has been
furnished by first class U.S. mail to:

Bruce Culpepper, Esq.

James Bruce Culpepper, Esq.

Charles F. Ketchey Jr., Esq.

C/O Akerman Senterfitt

301 South Bronough Street, Suite 200
Post Office Box 10555

Tallahassee, Florida 32302-2555

DEREK PHILLIPS
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ASSET PURCHASE AGREEMENT
by and between |
- FLORIDA WATER SERVICES CORPORATION |
- 31.1d .

FLORIDA WATER SERVICES AUTHORITY

Dated as of September lﬂ, 2002




ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (“Agreement”) is dated as of September
2002, by and between Florida Water Services Authority, a public entity of the State of of

Florida (“Buyer”), and Florida Water Services Corporation, a Florida corporation

(“Seller”).
RECITALS

WHEREAS, Seller owns potable water production, supply, treatment, and
distribution systems, alternative water systems, wastewater collectxon, transmission,
treatment and dlsposal systems, and reclaimed water facilities in various incorporated and
unincorporated areas in Florida (the “System,” as hereinafter defined); and

. WHEREAS, Buyer, pursuant to Chapter 163, Florida Statutes, and the Interlocal
"Agreement dated as of September 16, 2002, creating Buyer (the “Interlocal Agreement”)
and other applicable laws, has the power and authority to acquire and provide potable

water, wastewater, and reclaimed water facilities and to provide service outside of the.

boundaries of its partlmpatmg members; and

WHEREAS; various governmental entities have threatened to condemn portions

-of System of the Seller, including portions of the water, wastewater and reclaimed water

utility Facilities of the Seller, and in lieu of Gondemnation, Buyer desires to acquire all or
. substantially all of the assets which are used by Seller in providing services through the
" water, wastewater and reclaimed water Facilities throughout the State-of Flonda, and to
avoxd condemnation, Scllcr has consented to sell thosc assets to Buyer; and -

WHEREAS Scller desires 'to sell, and Buycr desires to purchase, the Assets of

Ssllcr for the consxdcratlon and on thc terms and sub_]oct to the conclmons set forth in thxs '

Agrcemcnt
* "Now therefore, the. partlcs, mtcndmg to be lcgally bound, agrcc as follows
1 : 'Deﬁmt:ons and Usage
| 1.1 Deﬁmtxons"-- N

- For purposes -of this Agrccmcnt, thc follong terms and vanatxons thcreof havc o

t.hc mcamngs s'pwxﬁcd or-referred.to in tlus Sccuon L

“Accounts Receivable" (@) all customcr accounts receivable and ‘other. nghts to .
payment from customers of Seller and the:full benefit:of all security for such accounts: Lo R
.nghts to paymont; (b) all othomocotmts oF notcs rooewablc of Seller and the f\ﬂl'beneﬁ 5




of all security for such accounts or notes; and (c) any claim, remedy or other right related
to any of the foregoing. . '

“Acquisition Bonds™-- means Bonds issued by the Buyer primarily for the purpose
of paying the Purchase Price or installments thereof and anncxpatcd to be in an aggregate
amount sufficient to produce Acquisition Bond Net Proceeds in an amount equal to the
Purchase Price. :

“Acquisition Bonds Net Proceeds’ -- means the amount received from the sale of'
the Acquisition Bonds less all the costs of issuing the Bonds, establishing any required
reserves, deducting $29 Million (for the purpose of funding Remedial Capital Projects
although it is not required that it be so used), deducting $15,800,000 (for the purpose of
funding future ‘capital improvements to the System although it is not requiied to be so
used), deducting an amount for the working capital needs of the Buyer and deducting the
costs incurred by the Buyer in connection with the transactions contemplated by this
Agreement. In the event that Bonds are issued at more than one time, the above
mermoncd $44,800, 000 will be deducted from the mmal Bond issuc in order to determme
the Acquisition Bond Net Proceeds.

“Appurtenances”-- all privileges, rights, easements, hcrédxtanients and
appurtenances belonging to or for the benefit of the Land, including all easements
4 'appurtcna.nt to and for the benefit of any Land (a “Dominant Parcel”) for, and as the
" . primary means of access between, the Dominant Parcel and a public way, or for any other
use upon which lawful use of:the Dominant Parcel for the purposes for which it is
. presently being used is dependent, and all rights existing in and to- any strcets alleys,
passages and other rights-of-way included thereon or adjacent thereto (before or after
vacation thereof) and vaults beneath any such streets.

. “Assets” or “Assets to Be Sold”— as defined in Section 2.1.
“Assignment and Assumption Agrccmcnt";- as defined in Section 2.7 (a)(ii).
“Assumcd Liabilities™- as defined in Section 2. 4(a).

“Best Efforts"--"the efforts that a prudent Person desirous of achieving a result
would use in similar circumstances to achieve that result as expeditiously as possible,.
prowded, however, that a Person requu'cd to use Best . Efforts under this Agreement will
not be thereby required to take actions that would result in a material adverse change in
the bencfits to such Person of this Agrecment and the Contemplated Transactions or to
dispose of or make any change to its business, expend any matenal funds or.incur any
other material burden. : . Vo

“Billof Sale"~ es defined in Scction 2;7(a)(_i). L
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“Bonds” shall mean revenue bonds, the interest on which (i) accrues at fixed rates
and (ii) is excluded from gross income of the holder thereof for federal income tax
purposes, to be issued by the Buyer and payable solely from and secured solely by the
Net Revenues of the System and, if consented to by Buyer, other assets of the Buyer.

“Bond Insurer”—any nationally recognized ﬁnanc1al institution or insurer of
pnnmpa] and interest on bonds of state and local governments whose bond purchase
agrecmcnt letter or line of credit, surety bond, insurance policy or guaranty would result
in such bonds bcmg rated in one of the highest two categorics by Standard & Poor's or

- Moody's.

© “Breach”-- any breach of, or any inaccuracy in, aﬂy representation or warranty or
any breach of, or a failure to perform or comply with, any covenant or obhganon, in orof
this Agrecment

l “Business Day”-- any day other than: (a) Saturday or Sunday, or (b) any other day '

- on which banks in Florida are permitted or reqmrcd to be closed.

“Buyer” --_as defined in the first paragraph of this Agreement.
“Buyer Indemnified Persons”-- as defined in Section 11.2.

"Capital Charges"- revenues, exclusive of Special Assessments, derived by the
Buyer from impact fees, guaranteed revenues, service availability fees, or other such fees -

or charges, imposed upon landowners, builders or developers in connection with the

Buyer improvement of property within thc services areas of the System, to dcfray the
costs of capital facilities.

“Capital Improvement Plan Requirement”— an annual amount of $25,000,000 for

.the purpose of providing extraordinary- maintenance, rehabilitation, upgrades to

equipment or facilities, increased plant capacity, and extensions and enlargements to the
System, and excluding well and septic tank convcrslons :

“Closing''-- as dcfmed in Scetion 2.6. .

“.Closing Date”-- the date on whi;:h the Closing actuall); takes plécc.
“COBRA”-- as defined under Federal Employment Law. L
“Code”-- the Internal Re_vc_nuc.Codc of 1986. _

“Confidential Info;-maﬁon”— as deﬁned in Section 12.1.

“Contemplatcd Transactxons all of the transact:ons contcmplated by thxs
Agrecmcnt.




“Cost of Operation and Maintenance"— all current expenses, paid or accrued, for
the operation, maintenance. and repair of all Facilities of the System, as calculated in
accordance with generally accepted accounting principles for units of local government
and on a consistent basis with the operation’and maintenance and repair of the Facilities
of the System under Seller’s ownership, and shall include, without limiting the generality
of the foregoing, insurance premiums, administrative expenses of the Buyer related solely
. to the System, labor, cost of materials, consumables and supplies used for current
operation, but excluding any reserve for rencwal's or replacements, any extraordinary or
emergency repairs, any replacements, any capital expenditures, any allowance for
interest or depreciation or amortization, any other non-cash item, any profit, any
franchise fees, any payments in lieu of taxes, and any voluntary payments to other
governmental entities not required by law.

“Customer Dcposxts“——any amounts dcposxted with or held by the Seller as
customer dep051ts | .

“Damagcs -- as defined in Section 11.2.

“Diie D1hgence Expcnscs a sum'up to $200,000 or such greater amount as the '
Seller may approve in writing, to reimburse the costs incurred by the Buyer for its due
diligence expenses in making the. decision to acquxre the System and. issue the
- Acquisition Bonds for the Purchase Price.

“Effectwe Txme - 12:01 am. on the C]osmg Date.
‘fEmployce Plans”-— as defined in Section 3.13.
“Employmeni Agreement”- as defined in Section 2.7(a)(vi).

. “Encumbrance”-- any charge, claim, community or other marital property interest,
condition, equitable interest, lien, option, pledge, security interest, mortgage, right of
way, easement, encroachment, servitude, right of first option, right of first refusal or .
similar restriction, including any restuiction on use, voting (in the case of any security."or

cquity interest), transfer, receipt of income or exercise of amy other, attribute of
ownershxp :

“Enwronmcnt”- soil, land surface or subsurface strata, surface waters (including -
navigable waters and ocean waters), ground waters, drinking water supply, 'stream
sediments, ambient air (including indoor air), plant and ~animal hfc and any other
environmental mcdlum or natural resource. .

" “Environmental; Health and Safety L:abxlmes“ any cos.,t, damages, expense,
liability, obligation or other responsibility arising from or under any Environmental Law .
- or‘Occupational Safety and Health Law, including those consisting of or relating to:

- 5 4
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()  any environmental, health or safety matter or condition (including
on-site or off-site contamination, occupational safety and health and regulation of
any chemical substance or product); '

(b) any' fine, - penalty, judgment, award, settlement, legal. or
administrative proceeding, damages, loss, claim, demand or response, remedial or
inspection cost or expense arising under any Environmental Law or Occupational
Safety and Health Law;

(c)  financial responsibility under .any Environmental Law or
Occupational Safety and Health Law for cleanup costs or cormective action,
including any cleanup, remdval, containment or other remediation or response
actions (“Cleanup”) required by any Environmental Law or Occupational Safety
‘and Health Law (whether or not such Cleanup has been required or requested by
-any Governmental Body or any other Person) and for any natural resource
damages; or : C

" (d)  any other compliance, corrective or remedial measure required under
_..any Environmcnta] Law or Occupational Safety and Health Law.

. ~ The terms “removal,” “remedial” and “response action” include the types of . .
@ activities covered by the United States Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (CERCLA). - :

. “Eﬂviropmcn_tél Law"-- any Legal Requirement that requires or relates to:

(a)  -advising appropriate authorities, employees or the public of ntended
- or actual Releases of pollutants or hazardous substances or materials, violations of
discharge limits or other prohibitions and the commencement of activities, such as
resource extraction or construction, that could have significant impact on the
. Environment; T

(b)  preventing or réducing to aceeptable levels the Release of poltutants
" or hazardous substances or materials into the Enviromuent;- ,

()  reducing the quantities, preventing the Release or minfmizing the
hazardous characteristics of wastes that are generated;

(d) - assuring that products are designed, férmu]atcd, packaécd and used
S0 that they do not present unreasonable risks to human health or the Environment
when used or disposed of;, - -

()  protecting resources, species or ecological amenities;




(f) - reducing to acccptablc levels the risks inherent in the transportation
of hazardous substances, pollutants, oil or other potentially harmful substances;

(g) cleaning uj) pollutants that -have’ been Ré]cascd, preventing the
- Threat of Release or paying the costs of such clean up or prevention; or |

() - makiﬁg resﬁonsiblg parties pay private parties, or groupé of them, for
damages done to their health or the Environment or permitting self-appointed
.rep;esentatives of the public interest to recover for injuries done to public assets.
“ERISA”-- the Employee Retirement Income Security Act of 1974,
‘fExcha‘nge Act”-- the Securities Exchange Act of 1934, |
‘@Excludcd Asscts”-- a;-’dcﬁhcd in Section 2.2.
“Facilities”-- the Land, leasehold, license, 'eéscmcnt.,, right-of-way, prescriptive

claim or other interest in real property currently owned or vperaled by Seller or used by
the Seller in the operation of the System, including the Tangible Personal Property used

“or operated by Seller at the respective locations of the Land, and excluding the Excluded

Assets. '

“GAAP"-- generally acééptcd accounting principles applicable to the Seller for

financial reporting in the United States, applied on a-basis consistent with the basis on
" which the balance sheets and the other financial statements referred to in Section 3.3

were prepared.
“Governing Documents™— the articles or certificate. of incorporation and the
bylaws of Sellers. . . : , -

“Governmental Authorization”-- any consent, license, registration or permit’
issued, granted, given or otherwise made available by or under the authority of any

Governmental Body or pursuant to any Legal Requirement.
© “Govemnmental Body"~ any: |

' (a) -federal, state, local, municipal, or other govemment;

(b) govemmental authority of any nature (including any agency, branch;

department, board, commission, court, .tribunal or other entity- exercising

governmental powers ); or

(c) . body excrcising any administrative, exccutive, Jjudicial, legislative,. -

police, regulatory or taxing authority or power.
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. "Gross Revenues" or "Revenues" shall mean all moneys, received or receivable by.
the Buyer, or accruing to it in the operation of the System, from rates, fees, rentals, or
other charges for the services or Facilities of the System, excluding state and federal
grants and grants in aid of construction, unless otherwise provxdcd herein, all calculated
‘in accordance Wwith generally accepted accounting practice applicable to a local
government. "Gross Revenues" or "Revenues" shall also be deeméd to include any
amounts (exclusive of Capital Charges retained by Seller) received by the Buyer as
Capital Charges for any facilities acquired from the Seller, but shall not include Special

" Assessments or Capital Charges for ary facilities not purchased from the Seller.

‘“Hazardous Activity”- the dxstnbutxon, gencratxon, handling, importing,
.management, manufacturing, processing, production, refinement, Release, storage,
transfer, transportation, treatment or use (including any withdrawal or other use of -
groundwater) of Hazardous-Material in, on, under, about or from any of the Facilities or
any part thereof into the Environment and any other act, business, operation or thing that
increases the danger, or risk of danger, or poses an unrcasonable risk of harm, to persons
or property on or off the Facilities. :

) "Hazardous Material”--- any substance, material or waste which is or will
foreseeably be regulated by any Governmental Body, including any material, substance
or waste which is -defined as a “hazardous waste,” “hazardous material,” “hazardous
substance,” “extremely hazardous waste,” “restricted hazardous waste,” “contaminant,”
“toxic waste” or “toxic substance” under any provision of Environmental Law, and
including -petroleum, petroleum products, asbestos, presumed asbestos-containing
material or asbestos-containing - matenal -urea formaldehyde and polychlorinated
bxpheny]s : '

“Improvcmcnts”- all buildings, structures, fixtures and unprovements located on
the Land or included in the Assets, including those under construction.

“indcmniﬁcd Person”-- as defined in Section 11.9.
“Indemmifying Person”~ as defined in Section 11.9. .
“Intellectual Property Assets”-- as defined in S;ction 3.4,

“Inventories™ all inventories of Seller, wherever located, including 'without
limitation, all pumps, pipes, valves, plumbing fixtures, chemicals, stored water, spare
parts.and all vther materials and supplics to be uscd by Scllcr in the’ opcrahon of xts
business.

“IRS"-- the United States Internal Revenue Scmce and, to the extent relcvant, the
Umtad Statcs Dcpartment of the Trmmy ) .

‘DEIJBM“.IW ‘ : c



“Land”-- all parcels and tracts of land in which Seller has a fee ownership interest, -
except for the parcels and tracts of land set forth in Exhibit 2.2.

“Lease”-- any Real Property Lease or any lease or rental agreement, license, nght
to use or installment and conditional] sale agreement to which Seller is a party and any
other Seller Contract pertaining to the leasmg or use of any Tanglble Personal Property

“Legal Requirement’— any federal, state, 1ocal municipal, or other constxtutlon,
law, ordinance, pnncxplc of common law, code, regulntxon, or statute. . ‘

“Liability”- with rcspcct 10 any Person, any liability or obhganon of such Person
of any kind, character or description, whether known or unknown, absolute or contingent,
accrued or unaccrued, disputed or undisputed, liquidated or unliquidated, secured or

. unsecured, joint or several, due or to become due, vested or unvested, executory,

determined, determinable or otherwise, and whether or not the samc is rcquxred to be
accrued on the ﬁnancxal statements of such Person.

‘:’Matcna] Consents”-- as defined in Section 7.3. : : .
“Maximu'm Annual Retéinage” - means the sum $12 Million annua

“Maximum Cumulatlve Retamage - the sum of 336 Mxlhon annually

"Net Revenues".shall mean Gross Rcvenues less the Cost of Operauon and
Maintenance. ' : Sy

“Occupational Safcty and Health Law”—- any Legal Requirement designed to
provide safe and healthful working conditions and to reduce occupational safety and .
health hazards under the Occupational Safety and Health Act..

“QOrder”-- any order, injunction, judgment, decree, ruling, assessmcnt or arbltratxon
award of any Governmental Body or arbm'ator .

“Ordmo.ry Course of Busmess — an action taken by a Person will be deemed to -
have been taken in the Ordinary Course of Business only if that action is consistent in
nature, scope and magnitude with the past practices of such Person and is taken in the
ordinary course of the normal, day-to-day operations of such Person. )

4

“Perrmttcd Encumbranccs - as defined in Section 3.7.

“Pcrson - an individual, parm:rslup, corporation, business trust, limited Liability

* company, limited liability. partnership, joint stock company, tmst, mncorporated
) assocxanon, joint venture or other ennty ora Govcmmental Body.

DELIB2284864.11000000-00000



“Proceeding”~ any action, arbitration, audit, hearing, investigation, litigation or
suit (whether civil, criminal, administrative, judicial or investigative, whether formal or
informal, whether public or private) commenced, brought, conducted or heard by or
before, or otherwise involving, any Governmental Body or arbitrator.

“Purchasé Price”— as defined in Section 2.3.
“Real Property”-- the Land and Improvements.
“Reél PrOperty Lease”- any greund lease ‘or space lease.

‘ “Record”-~ information that i is inscribed on a tangible medium or that is stored in
_an electromc or other medium and is retrievable in perceivable form.

“Related Person”-- (a) any Person that dircctly or mdrrcctly controls, is dircetly or
indirectly controlled’ by or is directly or indirectly under common control with such
specified Person; :

(b)  any Person that holds a Material Interest in such specrﬁed Person,

- (c)  each Person that serves as a drrector, officer, partner, executor or
trustee of such specxﬁed Person (orin a sumlar capacity); '

g (d) _any Person in which sueh specified Person holds a Material Interest;
(e)  any Person with respect to which such specified Person serves as a
general partner or a trustee (or in a similar capacity).

For purposes of this definition, (a) “control” (including “controlling,” “controlled
by, and “under common control with™) means the possession, direct or indirect, of the
* power to direct or cause the direction of the management and -policies of a Person,
whether through the ownership of voting securities, by.contract or otherwise, and shall be
.construed as such term-is used in the rules promulgated under the Securities Act; (b) the
“Family” of an individual includes (j) the individual, (ii) the individual’s spouse, (jii) any
other natural person who is related to the individual or the individual’s spouse within the -

I sccond degree and (iv) any other natural person who resides with such mdmdual and (c)™

" . DELIB22MSSA.1N0000000000 .

“Material Interest” means direct or indirect beneficial ownershxp (as defined in Rule¢ 13d-

" 3 under the Exchange.Act)-of voting securities or other voting interests. representmg at.

*Jeast ten percent (10%):of the. outstanding voting power of a Person.or equity securities or
other equity- interests representing at ‘least ten percent (10%) of the outstandmg eqmty :
securmes or equity mterests ina Person.




“Release”- any release, spill, emission, leaking, pumping, pouring, dumping,
emptying, chctxon deposit, disposal, discharge, dispersal, leaching or migration on or
into the Envxronmem or into or out of any property.

“Remedial Action”- all actions, including any capital expenditures, reqﬁired @@

to clean up, remove, treat or in any other way address any Hazardous Material or other

“substance; (b) to prevent the Release or Threat of Release or to minimize the further

Release of any Hazardous Material or other substance so it does not migrate or endanger

or threaten to endanger public health or welfure or the Environment; (c) to perform pre-

remedial studies and investigations or post-remedial monitoring and care; or (d) to bring

- all Facilities and the operations conducted thereon into compliance w1th Environmental
Laws and environmental Governmental Authorizations.

. “Remedial Capital Projects"™— capital projects needed to serve existing customers

‘as of the date of Closing that are necessary @) to repaxr or replace Facilities that are
defective, inoperative, or failing, (ii) to improve or repair the Facilities to the extent that -
the Facililics arc not performing their intended functions in a commercially reasonable
and efficient manner, (iii) -to replace or improve the Facilities in order to cure any
violations of any Govemmental Authorizations; and (iv)-to perform extraordinary
maintenance or deferred maintenance that is necessary to enable the Facilities to perform
their intended functions. Remedial Capital Projects shall not include any expansion
related capital 1mprovements normal maintenance or renewal and replacement items
normally incurred in the Ordinary Course of Business. .Buyer shall have twelve (12)
months from the date of Closing to investigate and determine the extent of Remedial |
- Capital Projects cx1stmg as of the date of Closing, if any, which determination ‘shall be
consistent with prevailing utility industry maintenance practices. On or before the first
anniversary of execution of this Agreement, Buyer shall notify Seller-in writing of the
specific projects and estimated cost for each Remedial Capital Project. Dlsputes 1f any
shaJl be. resolved in accordance with Sectxon 13.5 .

“Remedial Capital Projects Amount™— " an amount sufficient to cnablc the Buycr

to fund all required Remedial Capital Pro;ects for the System as it existed as. of the date
of the Closing, which amount shall be in exccss of the aggregate amount.of $29 Million
funded for capital improvements . ds part of the Acquisition Bonds plus the Capital
Improvement Plan Requirement for five years and the Renewal and Replacement .
chuxrement for ﬁve years. . . . _ i

. “Renewal and Replacement Requu‘emcnt”—an annual amount equal to
$5,000;,000 ‘to be used for the purpose of paying the cost of renewals, upgrades,
erthancements, or the replacement of capital asscts of the System and extmordma.ry and
' cmcrgcnoy rcpuu's thereto.

o 10
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“Representative”-- -with respect to a particular Person, any director, officer,
manager, employee, agent,” consultant, advisor, accountant, financial advisor, legal
counsel or other- representahve of that Person

“Retained Liabilities”- as defined in Section 2.4(b). |
“Seller”- as dcﬁned in the first paragraph of this Agrecment

. “Seller Comract"-— any contract, promise, or undertaking: (a) under Wthh Seller
has or may acquire any rights or benefits; (b) under which Seller has or may become
subject to any obligation or liability; or (c) by which Seller or any of the assets owned or
used by Seller is or may become bound or are encumbered. '

"Spccxal Assessments" shall mean revenues derived by the Buyer from specxa]

. assessments imposed upon benefited property "in conneclion with post- Closing"

acquisition or constructxon of additions, extensions or improvements to the System.

“Subsidiary”-- with respcct to any Person (the “*Owner”), any corporation or other

. Person ‘6f*which securities or other .interests having the power to elect a majority of that

corporation’s or other Person’s board of directors or similar governing body, or otherwise

- having the power to direct the business and policies of that corporation or other Person

(other than securities or other interests having such power only upon the happening of a
contingency that has not occurrcd), arc held by thc Owner or onc or morc of its

Subs:dxancs

“ “System” - shall mean the cdmplete combined and consolidated watcr;' {Séwer and
reclaimed. water utility systems of the Seller together with any and all assets,
improvements, extensions and additions thereto hereafter constructed or acqmrcd, but not .

xncludmg the Excluded Assets.

* “Tangible Personal Propcrty - all machmexy, equipment, tools, fumiture, oﬁicc
equipment, computer. hardware, supplies, materials, vehicles and other items of tangible
personal property (other than Inventories) of every kind owned or leased by Seller

" (wherever located and whether or not carried on Seller's books), together with any

express -or implied warranty by the manufacturers or sellers or lessors of any item or
component part thereof and all maintenance records and.other documents relating thereto.

“Tax"-- any income, gross rcccipts license, payroll, employment, excise,
severance, stamp, occupation, premium, -property, environmental, windfall profit,
customs, vehicle, a1rp1anc, boat, vessel or other title or -registration, capital. stock,
franchise, employees’ income withholding, foreign or domestic withholding, social
security, unemployment, disability, real property, personal property, sales, use, u-ansfer,
value ‘added, altematxvc, :add-on minimum -and .other. ax, fee,-assessment, ley 5
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amount thereon imposed, assessed or collected by or under the authority of any .

Governmental Body or payable under any tax-sharing agreement or any other contract,

" “Tax Retumn”-- any retumn (including any information return), report, Statement,

schedule, notice, form, declaration, claim for refund or other document or information

filed with or submitted to, or required to be filed with or submitted to, any Governmenta]
Body in connection with the determination, assessment, collection or payment of any Tax
or in connection with the administration, implementation or enforcement of or
comphance with any chd Requirement rclatmg to any Tax.

“Thxrd Party”- a Person that is not a party to this Agreemcnt

 “Third-Party Claim”- any claim against any Indemnified Person by a Third Party, :

whcther or not involving a Proceeding.

“Threat of Release™-< a reasonable likelihood of a Release that may fcquirc action

in order to prevent or mitigate damage to the Environment that may result from such.

Re]case

' “Unbillcd Customer.Revenue” - revenue for services pl;ovided to customers that
have not yet been billed as of the date of Closing, calculated on a ba51s consistent with
Seller’s current lelmg practices.

12 Usagc.

(a) Interpretation. In this Agreement, unléss & clear co_ntrﬁg'ﬁitcntion
appears: - = o

Q@) " the singular number includes the plural number and -%/icc
versa; : '

- (u) reference to any Pcrson includes such Person’s successors

* and ass:gns but, if apphcablc, only if such successors and assxgns are:not -
prohibited by this Agreement, and reference to a Person in a particular -

capacity excludes such Person in any other capacity or individually;

(ili) rcference to any gender includes each other gﬁndér; N )

g -

(iv) reference to any agreement, document or instrument means

. such agreement, document or instrument us anicaded or modificd and in_

effect from time to time in accordance with the terms thereof;

... shall:be deemed references fo this Agreement as:a. whole and not o
S ,pamcular Artxcle,Scct:on or otherprov;sxon hereof; - iy

-~

g2

4] “hcrcundcr," “hcreof " “hereto,” and words of similar 1mport'




(v}  “including” (and'with ¢orrelative fncaning “include”) means
including without limiting the generality of any description preceding such
term; ' '

(vii) - with respect to the determination of any period of time,
“from” means “from and including” and “to” means “to but excluding”; and

(viii) references to documents, instruments or agreements shall be
deemed to refer as well to all addenda, exhlblts cchedules or amendments
thereto.

(b) Accounting Terms and Determmatxons Unless otherwise Spec1ﬁcd ‘
herem all accounting ‘terms used herein shall be interpreted and all accounting
determinations hereunder shall be made in accordance with GAAP, as the same applies to
the Seller, and in accordance with gcncrally accepted-accounting principles apphcablc to
unlts of local government, as the same apphcs to the Buyer.

s, (€) Legal Representatxon of the Parties. This Agréement was negotiated -
by the pamcs with the benefit of legal representation; and any rule of construction or
interpretation otherwise requiring this Agreement to be construed or mtcxpreted against
any party shall not apply to any construct:on or mterpretanon hereof. -

2. Salc and Transfer of Asscts; Closing -

2.1 Assets To Be Sold
Upon the terms and sub)ect to the condmons set forth in this Agrcerncnt at the
Closing, but effective as of the Effective Time, Seller shall sell, convey, assign, transfer
and deliver to Buyer, and Buyer shall purchase and acquire from Seller, free and clear of .
any Encumbrances- (except as to Appurtenances to the extent provided for elsewhere
herein) other than Permitted Encumbrances, all of Seller’s right, title and interest in and -

to. all of Seller’s property and assets, real, personal or mixed, tangible and intangible, of . .

every kind and description, wherever located, mcludmg the follomng (but cxcludmg the
Excludcd Abscts) .

'(é) all Real Propcrty and all Appurtenances;
~(b) all Tangible Personal Property;

() -all in\}éntoﬁw:

- (D). aJl Accounts Reccnvable and Unbilled Customer Revenue;

4 tracts and -all utstandmg offers or sohcxtatxons-:-madcif




(f) all Govenmental Authorizations and all pending applications .
therefor or renewals thereof, in‘each case to the extent transferable to Buyer;

-(g)  all data and Records related to the operations of Seller, including
client and customer lists and Records, all personnel records (provided that Seller shall
have reasonable access thereto) referral sources, research and development reports and -
. Records, production reports and Records, service and warranty Records, equipment logs
operating guides and manuals, financial and accounting Records, creative materials,
advertising materials, promotional materials, studies, reports, correspondence and other
. similar documents and Records and, subject to Legal Requirements; -

“(h) all of the ‘intangiblc rights and property of 'Seller,' iﬁc]uding
Intellectual Property assets, the trade name, “Florida Water Services”, going concern
' value _goadwill, telephone, tc]ecopy and e-mail addresses and listings;

(iy  all claims of Seller agaxnst third parties relating to the Assets,
-'whether choate or inchoate, known or unknowu, contingent or non—conhngent and

()  all rights of Seller relating to deposits and prepaid expenses, claims

for refunds and rights to offset in respect thereof and that are not excluded under Section '

2.2, and not including Seller letters of credit for which the Seller is an apphcant

All of the property and assets to be transferred to Buycr hereunder arc hercin
referrcd to collcct:vely as the “Assets” or “Assets to be Sold”.

22 Excludcd Assets

, Noththstandmg anythmg to the-contrary contained in Scct:on 2.1 or clscwhere in
thls Agreement, the following assets of Seller (collectively, the “Excluded Assets™) are

not part of the sale and purchase contemplated hercunder, -are excluded from the Assets -

and shall remain thc property of Seller after the Closing:

. (a) all cash, cash equivalents and short-term investments; all payments
(other thun Customer Deposits) received by Scller prior to Closing;

(b)  Capital Charges received after the.Closing by Buyer whxch shall be
. remitted to Seller in each one-year period following the date of the Closing, pm\nded that
(i) the total amount of Capital Charges retained by and belonging to Seller for- any one-

such year shall not-exceed the Maximum Annual Retainage (and at such time as the total- -
. amount.of Capital Charges remitted to. Seller for any such one year period. cquals the .

* * Maximum Annual Retainage, all further Capital Charges received by the System in su e

year shall be retained by and belong to the Buyer), and (ii) the aggregate amount retained L

‘M%”. ;

- by the Selleras Excluded Assets pursuant to this subsection 2.2(b) shall bg the
©. . Cum nd {at- Such dimeas the’total scurmalative:iam oﬁ%
L Charges ‘remitted ‘to"Seller ‘under’ thxs Section 2.2 equals” ‘the"“Maximim'C

L M4
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‘Retainage, no further Cap1tal Charges shall be remitted to. the Seller but all such Capxtaj )

" Charges received by the System thereafter be retained by and shall belong to the Buyer.
The foregoing Capital Charges retained by Seller are to compensate Seller for the excess

capacity existing in the System as of the Effective Date.~ The amount to be remitted to -~ -

Seller hereunder by Buyer shall be paid to Seller once a year, commencing 13 months
“after the Effective Date, for all amount collected during the 12 month period then ended.
Seller authorizes Buyer to collect the Capital Charges on behalf of Seller.

- (¢)  all minute books, stock Records and corporate seals;
) (d)' any shares of capital stock of Seller held in treasury;

, (é) Scllcr”é-]ettcrs of credit outstanding at the date of Closing.; -

® dll insurance pohcxcs and ﬂghlb thcrcundcr (c:xc,cpt to the extent '

specxf ed in Section 2. 1(i) and (j))
v -.(g)

(h). Records that Seller is requircd by law to retain in its possession;

()  all claims for refund of Taxes and other governmental charges of
whatevcr nature; . . - .

OB all nghts in connection ‘with and asscts of any Employee. Plans, and

© (k) all.rights of Seller under t.hls Agrecment the Bill of Sale the

. Assxgnmcnt and Assumpnon Agreement; and
N
2.3 Consideration

(A) lnstallr'ﬁcnt Payments.  The consideration for the Assets will be -four
hundred sevenly-ouc milliou ($471,000 000), as may be adjusted as provided bclow in

subsection 2.3(C) (the “Purchase Price™). The Purchase Price will -be payab]e in
Installments delivered by wm-. transfer from Buycr to Stller as follows:

= &‘%‘L&Wﬁh’b@?ﬁ 3

Date Payable ' C _ Installment Amount‘Dm'a _
AttheClosing =~ =~ © . Installmentl  $433,000,000 - .
On the third anmvcrsaxy date of the closing Installment2 $38,000,000

 Anniual Net Reverie Deferril. :SeJler and Buyer havcm.',,f 44
forma’ base& upon thecurrent Costs o Qpcmtxon and Mamtcnance of !heSystem ‘




current schedule of rates, fees and charges for the services of the System (without any
rate increases, but adjusted forindexing) a copy of whlch is attached hereto as Exh1b1t Z.

~ Based on thc pro forma, the parties anticipate that the Buyer will r¢ahze Net
Revenues in each of the first four. 12 month periods following the Closing (“Test
Year(s)”) sufficient to (i) fund the Renewal and Replacement Requirement, (ii) fund (iii)
the Capital Improvement Plan Requirement pay 30 year level debt service on the
Acquisition Bonds, and (iv) provide Buyer with net profits of $4.5 Million. The
remaining bond proceeds for capital improvements funded in the Acquisition Bonds, plus
interest earnings on such bond proceeds, may be. allocated to fund short falls in the
Capital Improvement Requirement in each of the Test Years in such amounts as may be
necessary to meet such Test Year’s Net.Revenues.test (the “Capital Funds Allocation™).

"Euch year, Buyer and Scller will review the Net Revenues. In the event Bﬁyer '
determines that Net Revenues, together with any revenue guarantee payments pursuant to.
subsection (E) below, are not sufficient to provide all of such amounts in clauses (i)
through (iv) of the preceding sentence, the Buyer shall notify the Seller of such

.determination, and confer with the Buyer’s underwriter and Seller to set forth in full its
reasoning therefore. At the end of 36 months following the Closing, such portions of
Installment 2 shall be deferred one year or such time as necessary 50 that the Instaliment
will be equal to Net Revenues less the: amounts set forth in (i) through (iv) in the
preceding paragraph. . Notwithstanding the’ #bouve, the balance of any unpaid Purchasc
Price as aresult of this subsection shall be paid to Scllcr within five (5) years of the date -
of Closing. . . . o S

~+ (C) . Purchase Price Adiusﬁncnts. Installment 2 of the Purchase Pﬁcé may
. ‘be reduced under the following circumstanceS' T . . .

@  the amount nccessary to fund any indemnity . amounts owed by
Seller under Article 11 hcreundcr, and .

()] for all Remedial Capltal Pro,]ects Amounts

Within 20 days of the execution of this Agreement, Seller will provide Buyer with
its’ current five year capital improvement program. Buyer shall notify Seller in writing
of the Remedial Capital Projects Amount, if any.. Seller shall identify the projects and
. estimated costs that comprisec the Remedial Capital Projects Amount which are not
included on Seller's five year capital improvement program. If Seller does not concur
that a project is a Remedial Capital Project -or part of the Capital Improvement Plan
Requirement during the .initial five year post. Closing time pcnod the matter shall be y
. subxmtted to the dlsputc rcsolutxon pmcess set. forth in 13.5 .

. _ . . 16
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(D) Dispute Resolution, Prior to implementing any reduction or offset, the

Buyer shall provide written notice to Seller of any proposed reduction.or offset. Seller
shall have twenty (20) days to provide Buyer written notice of objection to any such
reductions or offset. Buyer and Seller shall have sixty (60) days following written notice
of objection from Buyer to amicably resolve Buyer’s objections. To the extent any
objections cannot be reconciled, either party may submit such objection to the Dispute
Resolution Process. Buyer may at any time deposit any Reduction Amount with an

" escrow agent pending a final resolution under the Dispute Resolution Process, pursuant to

an Escrow Agreement reasonably sausfactoxy to the parties and 10 the exient Buyer has

done so Buyer shall not be deemed in default hereunder.

(E) Seller shall provide a guarantcc ["Guarantee”) in the form to be agrced
~ upon with 30 days after execution of this Agreement that Buyer will receive Gross

Revenucs constituting monthly water and sewer charges (“Monthly Fees™) for the’ first .

twelve months after Closing of $95,318,000; for the second twelve ‘months of
$97,701,000; and for the third twelve months of $100,143,000.  If the-Buyer lowers any
‘Monthly Fees during the forgoing time periods, the amount guaranteed will be reduced
by the amount the Monthly Fees wou]d have been if such rcductlon had not occurred.

(F)  The Buyer agrees to use all reasonable commercial efforts to issue the

Acquisition Bonds. In the event the Buyer, after consultation-with the Buyer's financial
advisor(s), underwritcr(s), legal advisors, and-with Scller, in good faith, determincs that
some or all of such Acquisition Bonds cannot be sold on a date that permits the Closing
to occur on or prior to December 15, 2002, in that the Acquisition Bonds Neét:Proceeds
would be less than $433,000,000, then the Buyer shall immediately notify Seller in

-writing of such determination, with such notice setting forth in reasonable detail the bases -
" upon which such determination was made, and the tequirements, if reasonably -

ascertainable to Seller, for ultimate issuance of all .of the Bonds or such portion thereof
that would result in Acquisition Bond Net Proceeds received in an amount equal to or

greater than $433,000,000.0n or prior to December 15, 2002. Upon receipt of such notice -

" Seller shall have the option of (1) at any time between the receipt of the nonce and the
issuance of the Bonds, closing the transaction, and increasing the future installments set
forth above by the amount that the Acquisition Bonds Net ‘Procecds are less -than

$433,000,000 in an equitable manner as agreed to by both Buyer and Seller; (2)
postponing the Closing until such time as Acquisition-Bonds resulting in Acqmsmon '

Bonds Net Proceeds of not. less than. $433,000,000 can reasonably be issued in

. accordance with this Agreement; or (3) canceling this Agreement, and, ‘if - canccllcd,

thereupon the Buyer and Seller shall have no liabilities and no further obligations.to each

other under this Agreement, except that Seller shall pay to Buyer the Duc D:hgence .

Expcnscs.

)
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For purposes of this Section 2.3(b), the Capital Charges remitted to and rctained

by Seller shall not include the portion thereof rcprescmmg AFP], to the extent of the
followmg

~ Period : Percentage of AFPI
for Capital Charges received until 0%

the first anniversary date of the Closing

for Capital Charges received until ° 20% -
the second anniversary date of the.Closing

for Capital Chérgés received until - . - 40%
‘the third anniversary date of the Closing

~for Capita.l Charges received uatil T 60%
the fourth anniversary date of the Closing

- for Capital Charges re¢eived until . - 80%
the fifth anniversary date of the Closing :

' and thereafter y ' . T 100%
‘ -_ 2.4  Liabilities

(a) Assumed Liabilities. On the Closing Date, but effechVéﬁz'S‘s of the
Effective Time,. the Buyer shall- assume and .agree to, d:scharge only the fo]lowmg
Liabilities of Seller (thc “Assumed anbxhtxcs")

(i)  amy account payable (othcr than an account payablc to any Related

" Person of Seller) arising with respect to the System, that remains unpaxd at and is

not delinquent as. of the Effective Time but only to extent it is included to
determine the Fmal Truc Up as set forth in Section 2 7(c),

(i) any account payable ansmg with rcspcct to the System,.(othcr than
a account payable to any Related Person of Seller ) incumred by Seller in the

Ordinary Course of Business between the date of this Agreement - and the -

Effective Time that remains ‘unpaid at and is not delinquent as of the Effective

. Time but only to extent it 1s mcluded to dctcnmnc the Final True Up as set forth in
Section 2 J7(c); .

. (ilf) =0y anbxlxty to Seller s customers (other than an account payable)‘

T .-.Bffccuvc Txme,iancludmg,-but not: lumted to Customcr Dcposxts. (othcr than en

"18' .

4ncurred by Seller in the ‘Ordinary Course of Business outstanding as of the ...




Liability arising out of or relating to a Breach that occurred prior to the Effective
Time); o :

(iv) any Liability arising after the Effective Time under the Seller
Contracts (other than any Liability arising under the contracts described on Exhibit.
2.2 or arising out of or relating to a Breach that occurred prior to the Effective
Time); any Liability-of Seller arising after the Effective Time under any Seller
Contract included in the Assets that is entered into by Seller after the date hereof '
‘in the Ordinary Coursc of Busincss or in accordance with the prov{sions‘of this
Agreement (other than any Liability arising out of or relating to a Breach that’
occurred prior to the Effective Time), and - : .

(v)  any Liability of Buyer under this Agreement or any other document
executed i connection with'the Contemplated Transactions, and

(vi) any Liability of Buyer based upon Buyer’s acts or omissions..
oceurring after the Effective Time, and ' ' :

(vii) any Liability arising after Closing from operation of the System.

(b) Retained Liabilities. The Rciainéd Liabilities shall remain ‘the sole
" responsibility of and shall be retained, paid, performed and discharged solely by Seller.
“Retained Liabilifics” shall mean all Liabilitics other than Assumed Liability.

2.5 Allocation

_ Seller shall prepare and deliver IRS Form 8594 to Buyer within forty-five (45)
days after the Closing Date to be filed with the IRS. In any Proceeding related to the -
determination of ady Tax, neither Buyer nor Seller shall contend or-represent that such
allocation is not a correct allocation. R i

2.6 Closing

The purchase and sale provided for in this Agreement (the “Closing”) .will take
place at the offices of Buyer's counsel commencing at 10:00 a.m. (local time) on. or
 before December 15, 2002, unless Buyer and Seller otherwise agree. Subject to the.
provisivns uf Scction 9, failure to consummate the purchasc and salc provided for in this
Agreement on the date and time and at the place determined pursuant to this Section 2.6
will not result in the termination of this Agreement and will not relieve any party of any
obligation under this' Agreement. In such a situation, the Closing will occur as soon s
practicable, subject to Section 9. " ' =

\
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2.7 Closing Obligations

In addition to any other documents to be dclxvcred under other provisions of this
Agrccmcnt, at the C}osxng

(a) Scllcr shall deliver to Buyer, together with funds sufﬂment to pay all
Taxes necessary for the transfer, filing or recording thcreof "

() - abill of sale for all of the Assets that are Tangible Pefsonal Property’
~ in the form to be agreed upon by the parties pnor to Closing (the “Bill of Sa]e”)
" executed by Seller and the guaranty;

(11) an assignment of all of the Assets that are- intangible personal
‘property in the form to be agreed upon by the parties prior to Closing , which
assignment shall also contain Buyer's undertaking and assumption of the Assumed
Liabiljties (the “Assignment and Assumption Agreement") executed by Seller;

(iif) for ‘each interest in Real Property identified on Exhibit 3.7(a) and

(B);"a recordable special warranty deed; for all easement interests, an assignment

‘of easements without warranty; for each leasehold interest, 4n assignment of lease,

. or such other appropriate document or instrument of transfer, as the case may

e require, together with a general assignment by the Seller of any and all rights or
interests Seller may otherwise’ have or hold (whether by license, permit,

prescriptive right, or othcrwxsc) in respect of its operation of thc System, to

" substance sansfactory to Buyer and its counsel and executed by Seller;

~ (@v) assignments of all’ Intellectual Property Assets executed by Seller in
_ form reasonably satxsfactoxy to Buyer;

(v)  such other dccds, bills of sale, assignments, certificates of title,
documents and other instruments of transfer and conveyance as may reasonably be

requested by Buyer, each in form and substancc agrced upon by the pasﬁcs pnor to
Closing, executed by Seller;

(vi) employment agrecmcnts in the form to be prepared by Buyer in _
accordance with the provisions of this Agreement, executed by such members of
Seller's senior management team as identified by Buyer in writing within ten
business days after execution of thxs Agrecment (the “Fmployment Agreemcnts”), ‘

(vxi) assignments of all constructxon work in progress in form reasonably
- acccptable to Buyer which have not yet been placed in service as of the date of the
' . Closing (such capital lmprovemcnts which have been placed in service bemg par]
'of the Facilities whxch are othcrwxscconvcyed by Scllcrhcrcnnder), e

20




(viii) a certificate executed by Seller as to the accuracy of its
representations and warranties as of the date of this Agreement and as of the
Closing in accordance with Section 7.1 and as to its compliance with and
‘performance of their covenants and obligations to be performed or comphed with
at or before the Closing in accordance with Section 7.2; and

(ix) a certificate of the Secretary of Sel ler certifying, as complete and
accurate as of the Closing, attached copies of the Governing Documents of Seller,
certifying and antaching all reqursne resolutions or activns of Seller’s budrd -of

directors and shareholders approving the execution and delivery of this Agreement |

and the consummation of the Contemplated Transactions and certifying to the
‘incumbency and signatures of the officers of Seller executing this Agreement and
-any other. document relating to the Contemplated Transactxons

(B) Buyer shall deliver to Seller:

© () Installment 1 of Four. Hundred Thirty-Three Million dollars

-($433,000,000). plus or minus such other funds as set forth on a closing statement -

to be agreed upon between Buyer and Seller pursuant to the terms-of this
Agreement by wire transfer to a domestic account of a United States bank

specified by the closing Seller in a writing delivered to Buyer at least three 3) .

business days prior to the Closmg Date;

(i) . the Assxgnment and Assumption Agreement executed by Buyer

(111) the executed Employment Agreernents

@Gv) a cemﬁcate executed by Buyer as to the accuracy of its
representahons and warranties as of the date of this Agreement and as of the
Closing in accordance with Section 8.1 and as to its compliance with and
performance of its covenants and obligations to be performed or eomphed with at

or before the Closing in- accordanee with Sect:on 8.2; and

V) a certlﬁcate of the Secretary of Buyer cemfymg, as complete and

accurate as of the Closing, attached copies of the Goveming Documents of Buyer - .
and certlfymg and attachmg all requisite resolutions or actions' of Buyer's -

goveming board approving the execution and delivery of this Agreement 4nd the
.consummation of the Contemplated Transactions and certifying to the incumbency

and signaturcs of the officers of Buyer cxccuting this Agreement and any -other
" . document relating to the’ Contemplated fl‘mnsaehons. i '

. {€)  As additional consideration for the wansaction the determination of the .
(the ‘“Final True  Up m‘l]\-xtake place between 120 and 140 days ‘afier:the

ﬂ'and, m the event th thepar %annbt agree'm'{. he foregomg, then: e:th_

o2
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may submit such dispute to the Dispute Resolution Process. - To the extent that Eligible
Accounts (as hereinafter defined) and Eligible Unbilled Revenues (as hereinafter defined)

sold to the Seller hereunder as of the Effective Time minus accounts payable assumed by -

the Buyer hereunder as of the Effective Time (“Final Computed Amount”) is,in an"

amount greater than zero ($0) Dollars, then the Buyer shall immediately pay to thé Seller .-

the difference and to the extent that the Final Computed Amount is less than zero ($0)
Dollars, then the Seller shall immediately pay to the:Buyer the difference. The payment
in the foregoing sentence shall be net of any payments made pursuant to the second
sentence of this Section. “Eligible Accounts” means Accounts Receivable nutstanding as
of the Effective Time that are actually collected by the Buyer within 90 days after the
Effective Time and “Eligible Unbilled Accounts” means Unbilled Accounts outstanding

as of the Effective Time that are actually collected by the Buyer within 120 days after the ,

Effective Time.

. (d) At the Closmg, the Buyer shall have recerved (i) .an: oprmon of counsel
acceptable to the Buyer stating that neither the City of Gulf Breeze nor the City of Milton

“will be held liable, as a matter of law, for the liabilities of the Buyer and (ii) an opinion of-
. counsel acceptable to the Buyer stating that upon the acquisition of the System by the

Buyer, the rates, fees and charges for the services and facilities of the System are not
subject to regulat]on by the Florrda Public Service Commission or any local regulatory
authority.

" 2.8 Consents

(2) If there are any Material Consents that have not yet been obtamed )

(or otherwise are not in full force and effect) as of the Closing, in the case of each Seller
Contract as to which such Material Consents were not obtained (or otherwise are not in

full force and effect) (the “Restricted Material Contracts”), Buyer may waive the closmg
- . conditions as to any such Matcnal Consent and erther‘ ) o

@) - -elect to have Seller continue its efforts to obt'ain the Mateﬁal.

Consents; or

(i) elect to have Seller retain that Restricted Matenal Contract and all
Lrabilrtres arising therefrom or relating thereto, or,

o (iii) clect to have Seller require any other obligations under such 'l.:ontract'

to perform their obligations under such contract and remit to Seller the amounts. -

due to such obligations, for payment by the Seller to such obligations. -

If Buyer elects tn have Seller continue its. efforts to obtain any Material Consents s .
- and the Closing -occurs, notwithstanding ¢ Sections 2.1 and 2.4, neither this Agreement fo

* the- Assignment:and’ Assumption: Agreement mor:any sother. document xe‘lated,«to
consummatxon of' the Contemplated Transacttons sball constxtute a: sale, assrgnment,
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~ assumption, transfer, conveyance or delivery or an attempted sale, assignment,
assumption, transfer, conveyance or delivery of the Restricted Material Contracts, and
following the Closing, the parties shall use Best Efforts, and cooperate with each other, to
obtain the Material Consent relating to each Restricted Material Contract as quickly as

practicable, Pending the obtaining of such Material Consents re]atmg to any Restricted”

Material Contract, the parties shall cooperate with each other in any reasonable and
lawful arrangements designed to provide to Buyer the benefits of use of the Restricted
Material Contract for its term (or any right or benefit arising thereunder, including the
enforcement for the benefit of Buyer of any and all rights of Seller against a third party
thereunder). Once a Material Consent for the sale, assxgnment assumption, transfer,
conveyance and delivery of a Restricted Material Contract. is obtained, Seller shall
_promptly assign, transfer, convey and deliver such Restricted Material Contract to Buyer,

* and Buyer shall assime the obligations under such Restricted Material Contract assigned -

to Buyer from and after the date of assignment to Buyer pursutmt to a special-purpose

- assignment and assumnption agreement substantially similar in terms to those of the,

Assignment and Assumption Agreement (which special-purpose agreement the parties
shall prepare, execute and deliver in good faith at the time of such transfer, all at no
addmonal cost to Buyer)

(b) If thcrc are any Conscnts not listed on Exhibit 7.3 necessary for the
" assxgnmcnt and transfer of any Séller Contracts to Buycr (the “Nonmaterial Consents™)
which have not yet-been obtained (or otherwise are not in full force and effect) as of the
Closing, Buyer shall elect at the Closing, in the case of each of the Seller Contracts as'to
which such Nonmaterial Consents were not obtained (or otherwisé are not in; full force
. and effect) (the “Restricted Nonmaterial Contracts”), whether to:

(i)  accept the assignment of such Restricted Nonmaterial Contract, in
which case, as between Buyer and Seller, such Restricted Nonmaterial Contract

‘'shall, to the maximum extent practicable and notwithstanding the failure to obtain

the applicable Nonmaterial Consent, be transferred at the Closing pursuant to the

Assignment and Assumption -Agreement as. elsewhere prowdcd under this

Agreement; or

(i) rcjcct'thc assignment of such‘licstrictcd Nonmaterial Contract, in |
which case, notwithstanding Sections 2.1 and 2. 4, (A) neither this Agreementnor.

the Assignment and Assumption Agreement nor any other document related to the

consummation of the Contemplated Transactions shall constitute a sale, -
assignment, assumption, conveyance or delivery or an attempted sale, assignment, .
assumption, transfer, conveyance or delivery of such Restricted Nonmaterial: . -
Contract, and (B) Seller shall retain such Restricted Nonmatcnal Contract and all F

Liabxlma arising therefrom.or relating thereto.




3. Representations and Warraﬁtics of Seller

Seller represents and warrants to Buyer as of the Exhlbxt Delwery Date (as :
hereinafter detined) as follows: -

3.1 Organization And Good Standing

‘ (8)  Seller is qualified to do business in the State of Flonda. Sellcr is a
coxporatxon duly organized, validly existing and in good standing under the laws of the
State of Florida, with full corporate power and authority to conduct its business as-it is
"now being conducted, to own or use the properties and assets that it purports to own or
use, and to perfonn all its obligations under the Agrecment Complete and accurate
. copies of the Governing Documents of Seller, as currently in effect, will be provided to.
Buyer prior to Closmg : .

: (b) Scllcr has no Subsidiary and, except as disclosed to Buyer in wntmg
prior to- C]osmg, does not own any shares of capital stock or other securities of any other
Person.:

'_3.2 " Enforceability; Authority; No Conflict.

(a) ~ This Agrecmcnt constitutes the legal, valid and binding obhgatlon of
Seller, enforceable against it in accordance with its terms and each of Seller's Closing
Documents will constitute the legal, valid, and bmdmg obligation of Seller, enforceable
against Sellers. Seller has the absolute and unrestricted right, power and authority to
execute and deliver this Agreement and to perform its obligations under this Agreement,
and such action has been duly authonzcd by all necessary actxon by Seller’s shareholders
: and board of dxrcctors '

(b) Neither the. execution .and delivery of this Agréement nor the
consummation or performance of any of the Contemplated Transactions w:ll directly or
mdu‘ect]y (thh or vnt.hout notice or lapse of time): . : '

. @) Brcach (A) any provision of any of the Governing Documents of .
‘Seller or (B) any resolution adoptcd by the board of directors or thc sharcholders
‘of Seller; '

N . .-

- gown
l_s’-g:_'l“'y rﬁ’?“’“" q!b

(i) cxccpt as disclosed Breach any provision of or give

any Person the right to declare a default or exercise any remedy under, or to

. accelerate the maturity or performance of, -or payment under, or to canccl
“terminate or modzfy any Seller Contract; or

o (i) resulti in the Imposmon or creatxon of any Encurnbrance upon or w:th' ,
- respect toany. ofthaAsscts. S . ,
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()  Except as provided under Section 367.071, Florida Statutes, and
applicable equivalent County Regulatory provisions, Seller is not required to give any
notice to or obtain any material consent from any Person in connection with the execution
and delivery of this Agreement or the consummation or performance of any of the
Contemplated Transactions except as set forth in Exhibit 3.2(c).

3.3 - Financial Statements

h.n.\v o) ‘f

A ANCEShEETEe

52 Ao 1 Jol6lbetarsi the “Balance
Shect"), and. the rclated audited statcments of income, changes in shareholders’ equity
and cash flows for the fiscal year then cended, including in each case the notes thereto,

together with the report thereon of Price Waterhouse Coopers, independent certified

public accountants; and (YEIEEpattiEhalanc éégﬁfrﬂés%i.. fdsagws GQQ.@he
unaudxte Statement of 1ncome. Sueh hinancial

“Interim Balance Sheet”) and the rela
" statements. fairly present the financial condition and the results of operations, changes in
shareholders’ equity and cash flows of Seller as of the respective dates of and for the
* periods referred to in such financial statements, all in accordance w1th GAAP.

3.4  Sufficiency of Assets

. The Assets (a) constitute. all of the assets, tangxble and intangible, of any nature

whatsoever, necessary to operate Seller’s busmcss in the manner presently Operated by -

Seller and (b) include all of the operating assets of Séller.

3.5 Descnptxon of Land

3.7 Titleto A_sséis; Encumbraﬁces

(8)  Seller owns good and marketable title to its respective estates in the
Land, free and clear of any Encumbrances, other than: ™

(i)  liens for Taxes for the current tax year ‘v‘v'hich are not yét due and
. payable; and ' SR

(ii)  those. descn’bed N

- To the extent in Seller's possession, true and complete ‘copies Of ¢A) a]l decds,
ke -cxxsung title: msmﬁncc polxcxes and survcys ofor: pcrtaxmng to the.Rad Propcrty and (B)
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all instruments, agreements and other documents evidencing, creating or constituting any
Real Estate Encumbrances will be made available to Buyer promptly. Seller warrants to
Buyer that, at the time of Closing, the Land shall be free and clear of all Real Estate

Encumbrances other than those identified on Exhibit 3.7 as reasonably acceptable to

Buyer (“Permitted Real Estate Encumbrances”).

(b))  Seller owns good and transferable title to all.of the other Assets free

and clear of any Encumbrances other than those described m“*‘= OISR
¢BstatesEnonurloanocsfe Scller warrants to Buyer that, at the time of Closing, &
ssets sha 5e Tree and clear of all Non-Real Estate Encumbrances other than those

ldentlﬁcd on Elblt 3 7and w}uch are reasonably acceptable to Buyer:

Seller makes no representations regarding title to or the sufﬁcxency of . -

Appurtenances to the Real Estate.
$ 3.8 Taxes

(a) Tax Returns Filed and Taxes Paid. - Seller has ﬁled or caused to be filed on
a timely basis all Tax Retumns and all reports with respect to Taxes that are or were
required to be filed pursuant to applicable .Legal Requirements. All Tax Returns and
reports filed by Seller are true, correct and complete. Seller has paid, or made provision
for the payment of all Taxes that have or may have become due for all periods covered by
the Tax Returns or otherwise, or pursuant to any assessment received by Seliet, except
such Taxes, if any, as arc listed in Part 3.14(a) and are being contested in good faith. No
claim has been made or is expected to be made by any Governmental Body in a

.jurisdiction where Scller docs not file Tax Returns that it is or may be subject to taxa’uon '

by that jurisdiction. There are no Encumbrances on any of the Assets that arose in

connection with any failure (or alleged failure) to pay any Tax, and Seller has no "

_ knowledge of any basis for assertion of any claims attributable to Taxes which,. if
adverscly dctcrmmcd, would n:sult in any such Encumbrancc

(b) Buyer agrees to comply with the reqmrements of Sectxon 196.295 Flonda
Statutes, Advalorem and Personal Property Taxes.

~.(c) Spec1ﬁc Potenhal Tax Liabilities and Tax Situations. o o

(i)  Withholding. "All Taxes that Seller is or was requued by Legal

Requirements to withhold, deduct or collect have been or will be duly withheld,
" deducted and collected and, to the extent reqmred, have been paxd to thc prOpcr ,

. Govcmmmtal Body.or other Pcrson.

A o 26
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3.9  Compliance With Legal Requirements; Governmental Authorizations

(a) Except as set forth in Exhibit 3.11, w1thout representatlon that items on
Exhibit 3 11 are Material:

(i) To Seller’s knowledge, Seller s in compliance with each Legal
Requirement that is applicable to it or to the conduct or operation of its business or
the ownershxp or use of any of its assets;

(i) No event has occurred or circumstance exists that (A) may
constitute or result in a violation by Seller of, or a failure on the part of Seller to
comply with, any Legal Requirement or (B) may give rise to any obligation on the
part of Seller to undertake, or to bear all or any portion of the cost of any remedlal
action of any nature; and : :

(iii) Seller has not rectived any notice or other corhmunication (whether

-aral or written) from any Governmental Body or any other Person regarding (A)

any. ‘actual, alleged, possible or potential violation of, or failure to comply with,

any Legal Requirement or (B) any actual, alleged, possible or potential obligation

A o on the part of Seller to undertake, or to bear all or any portion of the cost of, any

e remedial action of any nature.

) __, DS E e ascomplate @@gﬁm&«]:hﬂ@ﬁ&i‘hﬁﬁoﬂ#mﬂgcnt&l

; ZapRIStat %y Scller or that otherwise relates to Seller’s business or the °
Assets. To Seller's knowledge, thc Governmental Authonzat:ons hsted are vahd and in
full force and effect.

“() - Seller is in material compliance with all of the Matenal terms and.- .
rcquxrcmcnts of the Governmental Authonzanons,

() No event has occumred or circumstance exists that may (A) :
constitute or result directly or indirectly i in a material violation of or a material
failure to comply with any material term ‘or requirement. of any Governmental
Authorization or (B) result directly or indirectly in the revocation, withdrawal,
suspension, cancellation or termination ‘of, or any modxf cation to, any material
Govcmmcntal Authonzatxon. ~

(iii) Scllcr has not mccived any notice or other communication (;vhcthcr
oral or, written) from any Governmental Rody ar any ather Person regarding (A)
any actual, alleged, possible or potential violation of or failure to. comply ‘with any:
term or requirement of any ‘Governmental Authorization or (B) any actual,
proposcd, possible or potential revocation, ‘withdrawal, suspeusion, cancellation,
termination of or modtﬁmtxon 1o any. Gqummenml Authonzatxon, other than:

such vxolatmns, failures, momhons,f i _.'drawals, mons’ canccll""foﬁ
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terminations or modifications as have either been resolved with such
Governmental Body or Person, or are not material to the successful operation of
the System or to tbe results of such operations; and

(iv) To the best of Seller’s lcnowledgc all applications rcqulrcd to have
been filed for the renewal of the material Governmental Authorizations have been
duly filed on a timely basis with the appropriate Governmental Bodies, and all
other Material filings required to have been made with respect to such -
Governmental Authorizalions have been duly unade on a timely basis with the
appropriate Governmenta] Bodies.- -

The, Governmcntal Authorizations collectively constitute the Governmental

-Authonzatxons necessary to permit Seller to Jawfully conduct and operate its business in

the mdnner in which it currcntly conducts and operates such business and to permit Seller
to own and use its assets in the manner in wh:ch it currently owns and.uses such assets

3.10 Legal Proceedmgs Orders

(a) Except as ‘set forth in Exhibit 3.12, therc is no pending or, to Sellcr s
knowledge, thrcatcned Proceeding: : 4

(i) by or against Seller or that otherwise relates to-or may affect the
business of or .any of the assets owned or used by, Seller; or

(ii)  that challenges, or that may have the effect of preventing;: dclaymg,--,
making illegal or otherwise interfering Wlth any of the Contcmplated
Transactions.

To the knowledg'e of Seller, no event has occurred or circumstance exists that is
reasonably likely to give rise to or serve as a basis for the commencement of any such -
Proceeding. Seller will promptly deliver or provided access to Buyer copies of all

‘pleadings, correspondence and other documents relating to each Proccedmg listed in

Exhibit 3.12. There are no Proceedings listed or required to be listed in Exhibit 3.12 that
could have a Materjal adverse effect on the busmcss, operauons, assets, condition or
prospccts of Seller or upon the Assets.

(b) . Except as set forth in Exhibit 3.12; to the knowledge of Seller, no, officer, .
director,-agent or employee of Seller is sub_)cct to any Order that prohibits such ofﬁccr,
director, agent or emplayee from engaging in ar contmmng any conduct, - acthty or
practxcc relating to the business of Seller. :
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(c)  Except as set forth in Exhibit 3.12:

(i) To Seli;r’s knowledge, Seller is in Material compliance with all of
" the terms and requirements of each Order to which it or any of the Assets is or has
been subject; :

(ii)  To Seller's knowledge, no event has occurred or circumstance exists
that is reasonably likely-to constitute or result in a violation of or failure to comply
with.any term or requirement of any Order to which.Seller or any of the Assets is
subject material to the operation of the System or a portion thereof; and

“(iii)  Seller has not-received any notice or other communication (whether

ord] or written) from any Governmental Body or any other Person regarding any

. .actual, alleged, possible or potential violation of, or failure to comply with, any

term or requirement of any Order to which Seller or any of the Assets is or has
‘been subject, that has not already bccn rcsolved '

_3‘,'.._1_.(..)_({4\.} Absence of Certain Changcs -and Events.

(2) - Except as set forth in Exhibit 3.10(A), since July 1, 2002, ‘Seller has
conducted its business only in the Ordinary Course of Business, there has not been any
material adverse changc in its busmess and in the opcratlon of the Systcm, and there has
not becn

(b) There has not been any damage to_or destruction or loss of :any Asset,
whether or not covered by insurance that has not been .replaced or which will not be
replaced prior to the Effective Time;

(c)  There has not been (to the extent the same might be material to the results
of operations of the System or a portion thereof) a sale (other than sales of Inventories in
the Ordinary Course of Business), lease or other disposition of any Asset or property of
Seller (including the Intcllectual Property Assets);

~ 3.11. Coutracts; NoDcfaults )

()" . each Seller Contract that jnvolves performance of services or
delivery of goods or matcnals by Seller of an amount or value in excess of
$10,000;

(‘u’) -each Sellcr Contract 1hat mvolvcs performance of . semccs or

. delivery 2 zo' goods "amount 0T valuci‘ “ex
'-‘*810000, - - S
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(iii)  each Seller Contract that was not entered into in the Ordinary Course.
of. Business and that involves cxpcndnurcs or receipts of Seller in excess of
$10, OOO

(w) each Seller Contract affecting the 6wnership of, leasing of;, title to, °

use of or any leasehold or other interest in any rea] or pérsonal property (except
personal property leases and installment and conditional sales agreements having a
value per item or aggrcgatc payments of less than $10,000 and with a term of less
than onc ycar);

™. ‘cach’ Seller Contract with any labor union or other employee

‘r‘cprescntative of a group of employees relating to wages, hours and other
conditions of employment; each Seller Contract entered into other than in the
*Ordinary Course of Business that contains or provides for an cxpress undertaking
by Seller to be responsfble for consequcntxal damages; :

(vi) each Seller Contract for capxtal expenditures in excess of $10,000;
T (vid) each Seller Contra_ct not denominated in U.s: dollars;

(viii) each Seller Contract containing covenants that in any way purport to
restrict Seller’s business activity or limit the freedom of Scller to engage in any
lxnc of busmcss or to compete with any Person; »

(ix) cach powcr of attor_qcy of Seller that is currefxtly effective and
"outstanding;

. (x) . each written warranty, guaranty, and/or similar undertaking’ withy
respect to contractual pcrformance extended by Seller other than in the Ordmary
Course of Busmcss, and :

(xx) cach amendment, supplement and modlﬁcatlon (whcthcr oral or
written) in rcspcct of any of thc foregoing.

®

: .-.;f‘:‘;" G ;_ ] ﬂ'f?"s““w‘nu-o :fo"'
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this Agreement is in full force and effect and is valid and -enforceable in
.accordance vnth its terms, . :

(u') - each Contract wluch is bemg assigned to or assumed by Buyer is -

assxgnablc by Scllcr to Buycr without thc conacnt of any other Person.

) -cach Contract which is to be éssignc\d to or assumed by Buyer under )
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(i)  Seller is in compliance with all applieablc terms and requirements of -

each Seller Contract which is being assumed by Buyer;

(i)  To Seller’s knowledge, no event has occurred or circumstance exists’

that (with or without notice or lapse of time) may contravene, conflict with ‘or
result in a Breach of, or give Seller or other Person the right to declare a default or

exercise any remedy under, or to accelerate the maturity or performance of, or

payment under, or to cancel, terminate or modify, any Seller Contract that is being
assigned to or assumed by Buyer;

(iii) To Seller's knowledge, no evet has occurred or circumstaxrce exists
under or by virtue of any Contract that (with or without notice or lapse of time)
would cause the creation of any Encumbrance affecting any of the AssetS' and

(iv)  Seller has not given to or received from any other Person any notice

or other communication (whether oral or written) regarding any actual, alleged,

possible or potential violation or Breach of, or default under, any Contract which
. -is being assigned to or assurned by Buyer .

. (d)  There are no renegonatxons of, attempts to renegotxate or outstandmg nghts :

to renegotlate any material amounts paid or payable to Seller under current or completed
Contracts with any Person having the contractual or statutory right to demand or require
such renegotiation and no such Person has made written demand for such renegotiation.

3 12 Enwronmental Matters

(e) Seller is in material compliance with and is not in material violation of or

" liable under, any Environmental Law. Seller has.no- basis to expect any actual or
threatened order, notice or other communication from (i) any Governmental Body or

private citizen acting in the public interest or (ii) the current or prior owner or operator of

any Facilities, of any actual or potential violation or failure to Materially comply with

any Environmental Law, or of any actual or threatened obligation to undertake or bear the.

cost of any Environmental, Health and Safety Liabilities with respect to any Facility or

e, - -
i,

wsers ﬁ&ﬁb}f@é

nthcr property or asset (whether real, personal or mixed) in which Seller has or had an.

_interest, or with respect to any property or Facility at or to which Hazardous Materials
were generated, manufacmrcd, refined, transferred 1mportcd, used or processed by
) Scller

(t) There are no pendmg or, to the knowledge of Seller, threatened claims, -

. -Encumbrances, or other restrictions of any Material nature resulting . ‘from:
Environmental, Health :and :Safety Lidbilities -or- arising under or. pursuant. to.
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Environmental Law with respect to or affecting any Facility or any other property or asset
(whether real, personal or mixed) in which Seller has or had an interest. :

' (g) Seller has no knowledge of or any basis to expect nor has received, any |
citation, directive, inquiry, notice, Order, summons, wamning or other communication that

relates to Hazardous Activity, Hazardous Materials, or any alleged, actual, or potential
violation or failure to materially comply with any Environmental Law, or of any alleged
actual, or potential obligation to undertake or bear the cost of any Environmcntai, Healt};
 and Safery Liabilities with respect to any Facilily or pruperty or assel (whether real,
personal or mixed) in which Seller-has or had an interest, or with respect to any property
or facility to which Hazardous Materials generated, manufacturcd reﬁncd, transferred,
imported, used or processcd by

-t(h) Seller has no Material Environmental, Health and'szety Liabilities with

respect to any Facility or, to the knowledge of Seller, with respect to-any other property

. or asset (whether real, personal or mixed) in which Seller (or any predecessor) has or had -
an inlerest or at any property gcologxcally or hydrologically adjoining any Facility or any

.such otHef-property or asset.

B (i) _ There are no .Ha.zardous Materials present on or in ﬁxc Environment at an&
Faclhsy or ‘at any gcol_oglcally or hydrologically adjoining property, that are.not in
material compliance with Environmental Laws, including any Hazardous Materials

contained in barrels, aboveground or'underground storage tanks, landfills, land deposits,
dumps, equipment (whether movable or fixed) or other containers, either temporary or

permanent, and deposited or located in land, water, sumps, or any other.pait of the
- Facility or such adjoining property, or mcorporatcd into any structure therein or thereon.
- Seller has not permitted or conducted, or is aware of, any Hazardous Activity conducted
with respect to any Facility or any other property or assets (whether real, pcrsohaj or

-mixed) in which Seller has or had an interest exccpt in full compllancc with all applxcable :

, Environmental Laws.

(@)  There has been no matcna] Re]casc or,.to the knowlcdge of Scllcr, Threat

of Release, of any Hazardous Materials at or from any Facility or at any other location -
where any Hazardous Materials were generated, manufactured, refined, transferred,
produced, imported, used, or processed from or by any Facility, or from any other
property or asset (whether real, personal or mixed) in which Seller has or had an, mtcrest,;

or to the knowledge of Scller any geologically or hydrologically adjoining property.

(k)  Seller has delivered or made available to Buyer true and complete copies

and results of any reports, studies, analyses, tests, or monitoring possessed orinitiated by
Seller pertaining to Hazardons Materials or Hazardous Activities in, on, or under-the .

o Facilities, or concerning compliance, by Seller with Environmental Laws mcludmg, but- i
e MOt hmxted to the cnwmnmcntal assessments lxstcd in Exh:‘bxt 3. 13

) 2 -
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(1)  Notwithstanding any provision contained herein to the contrary: B

) Seller shall not be responsible for any costs associated with
contamination which has come to be located on or below the Property solely as the
-result of subsurface migration in an aquifer from a source or sources outside the
Property, provided that (a) the Seller did not cause, contribute to, or exacerbate the
release or threat of release of the contaminants through an act or omission; (b) the
person that caused the release is not an agent or employee of the Seller, and was
not in a direct or indirect contructuyl relationship with the Scller; and (c) there is
no alternative basis for the Seller’s liability for the contaminated aquifer, such as
 liability as a generator or transporter of hazardous substances under Section 107(a)
(3) and (4) of the Federal Comprehensive Environmental Response Compensation
and Liability-Act (CERCLA) or liability as an owner by reason of the existence of
o source of contamination. on the Seller’s property othier than the contamination
that migrated in an aquifer from a source outside the Property.

(i) Scller shall not be required to pay for the costs of rchabilitation of
énvironmental contamination resulting from a discharge of petroleum products
that is eligible for restoration funding from the Inland Protection Trust Fund -
pursuant to Chapter 376, Florida Statutes, in advance -of commitment of

‘ " Trestoration funding in accordance with the sites priority ranking pursuant to
' * ! Section 376.3071(5)(a), Florida Statutes. Tn the event that Buyer determines that
rehabilitation of petroleum -contamination must occur earlier than the priority
ranking established by the Florida Department of Environmental Protection, Buyer
_ may request an assignment by Seller of all rights to reimbursement from the
Inland Protection Trust Fund for such site and proceed with tehabilitation. Seller
shall provide an assignment of all rights to reimbursement within ten (10) days-of .
" receipt of a request from a Buyer. ' .

3.13 "Employce Benefits

e mg%@?? ;u:?
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{%ﬁ-rﬁ TR TeeSophEPalens (1) any callective hargaining agreement not “Otherwise Teferenced m
is Agreement or any employment agreement not terminable on thirty (30) days notice, (if) each

defined benefit plan and defined contribution plan, stock option or ownership plan, executive

compensation, bonus, incentive compensation or deferred ¢ompensation plan, (iii) vacation pay,

medical, dental, disability or death benefit plan, and (iv) any other employee benefit plan,

T program, arrangement, agreement or policy, including without limitation each “employec benefit

' plan® within (ie meaning of Scction 3(3) of ERISA, ‘in cach casc which is maintained or

contributed to or by Sellér, (collectively the “Employee Plans™). Seller will promptly deliver.to -

Buyer true, sccurate and complete copies of the documents-comprising each Employee plan (cr,

with respect to eny Employee :Plan which is unwritten, 8 detafled written descripdn .of

- eligibility, participation, bencfits, funding arrangemeants, #ssets and any other matters which -
“gelatérgitie obligaions of Seller, . < o G O )
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(b)  Except as shown ofBETmma iy

ot & 50

Employec Plan has engaged in a transaction Wi
.assuming the taxable period of such transaction expired as of the date hereof, could

subject Seller or Buyer to a Tax or penalty imposed by either Section 4975 of the Code or

Section 502(1) of ERISA or a violation of Section 406 ofERISA

(c) Except as shown onsf%:'_ (@&, with respect to any Employee Plan or
any other such plan maintained by a corporation or trade or business controlled by,
controlling or under common control with Seller within the meamng of Section 414 of

" the Code (collccuvcly the “Controlled Group Plans™): :

(i) ° Full payment has been madc of all amounts that are reqoxrcd under
the terms of each Controlled Group Plan to be paid as contributions with respect to

 all periods prior to and including the'last day of the most recent fiscal year of such
‘Controlled group Plan ended on or before the date of this Agreement and all -

periods thereafter prior to the Closing Date, and no accumulated funding

deficiericy or liquidity shortfall (as those terms are defined in Section 412 of the
. Code) has been incurred with rcspcct to any such Ewmployee Plan, whether or not
walved

(i) No Controlled Group Plan, if subject to Titlc IV of ER‘IS‘A has been
completely or pamally terminated, nor has any event occurred: nor does any

circumstance exist that could result in the partial termination of any ‘such

Controlled Group Plan.

(ifi) The form of all Controlled Group Plans is in substantial-compliance
with the applicable terms of ERISA, the Code, and any other applicable laws,

“including the Americans with Disabilities Act of 1990, the Family Medical Leave *

Act of 1993 and the Health Insurance Portahility and Accountability Act of 1996,
and such plans have been operated in comphancc with such laws and the written.
Controlled Group Plan documents.

(iv) Neither Seller nor any corporationi or trade. or business coptrolled by,

controlling or under common control with Seller within the meaning of Section 414 of
the Code cuntributes or is ubhga(cd {o contribute to any multiemployer plan (as defined
in Section 3(3 7) of ERISA) or has completely or partially withdrawn from (as defined in
ERISA Sections 4203 or 4205) any multiemployer plan under any circumstances whxch
would unposc any. Llabxhty on Buyer. .

l' -

@. - Exccpt as shown o EETIIS HAISSeller has, at all times, complxcd, and
currently complies, in all material respects with the applicable continuation requirements

for its welfare plans, including (i) Section 4980B of. the Code (as well as its predecessor -

provision, ‘Section 162(k) of the Code) and Section 601 through 608, inclusive, of ERISA”
. (collcctwely “COBRA") and-(ii) any applmblc state statutes mandatmg health insurance:
continuation co wmge for cmployecs. o

 neither Seller nor any fiduciary of an .
respect to any Employee Plan that, -




S docs not mﬁ-mge thc mtellecmal pmpcﬁynghm ofany Thn'd Party

-(¢)  Except for the continuation coverage requirements of COBRA, and except -
as shown on Exhibit 3.13(e) Seller has no obligations or potential liability for benefits to
employees, former employees or their respective dependents following termination of
employmcnt or retirement under any of the Employce Plans that are welfare bcncﬁt plans
as dcfmed in Section 3(1) of ERISA

3.14 Intellectual Property Assets

-(a). The term “Intellectual Property Assets” meane. all mte.llectua] property
owned or licensed (as licensor or licensee) by Sc]lcr in which Seller bas a proprietary
interest, including: .

(i) Seller’s name, all assumed fictional business names, trade names,
registered and unregistered trademarks, service marks and applications’
(collectively, “Marks”); '

Gv) all patents, patent applications and inventions and discoveries that-
may be patentable (collectively, “Patents"),

, ) a]] registered and anregistered copynghts in both publxshcd worls'
and unpubhshed works (collectively, “Copynghts”), '

(vi)  all rights in mask works; -

 (vii) all know-how, trade secrets, conﬁdcntlal or propneta.ry mformatxon '
customer lists, Software, technical information, data, process tcchnology, plans,
drawings and blue prints (collectively, “Tradc Secrets’ ’), and

(viii) all rights in internet web sites and internet domain names pn:benl.ly
- used by Seller (collectlvcly “Net Namcs”)

pafa-up lxccnses for commonly availablc Softwarc programs with a valuc of less. than
$500 under which Seller is the licensee except as otherwise indicted on the foregoing
exhibit. Except as sct forth in Exhibit 3.14, the Intcllcctual Property Asscts arc all those
neceésary for the operation of Seller's business as it is currently conducted. Seller is the
owner or licensee of all right, title and interest in and to each of the Intellectual Property
Assets, free and clear of all Encumbrances, and has the right to us¢ and transfer without - .
- payment to a Third Party all of the Intcllectual Property Assets, other than in respéct of -
licenses listed in Exhibit 3.14. To Seller's knowledge, no Intellectual Propesty Asset is ,:
. infringed, or to Seller's. knowledgc, shas been challenged or threatened in any way and’

. . 35
DELIB2284364.11000000-00000 .
SN . o

$ . [
-




3.15 Brokers Or Finders

Neither Seller nor any of its Representatives have incurred any obligation or
liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions

or other similar payments in connection with the sale of Seller’s busmess or the Assets or

the Contemplated Transactions.
3,16 Disclosure

(m) No Material representation or warranty made by Seller in this

Agreement contains any Material untrue statement or omits to state a Materal fact

necessary to make any of them, in hght of thc circumstances in Wthh it was madc not
misleading.

3.,17 _ Employccs

W%Mmm tesandsa *@f@%@mﬁ«oﬂngm g

ﬁbr-cachmm Y o;-cesand:darcélﬁ; T , mcludmg each employee on leave of absence or
ﬁ?}%‘ff status: nam%t%%&iﬁt e; date of hiring or engagemcnt date of commencement of
.employment or engagement; current compensation paid or payable and any change in-
- compensation since July 1, 2002; sick and vacation leave that is accrued but unused; and

service credited for purposes of vesting and eligibility to participate under any Employce'

Plan; or any other employec or director benefit plan, except as otherwise indicated on
.said exhibit.

3.18 Labor Disputes" Compliancq ‘ o ) LT e,

(a) Except as. shown onZESHiBipEdR% Seller has complied in all material
respects with all Lecgal Requircments TC) atmg to cmploymcnt practices, tcrms and
conditions of employment, -equal employment opportunity, nondiscrimination,
" immigration, wages, hours, benefits, collective bargaxnmg and other requirements under

state of federal law, the payment of social security and similar Taxes and occupational - |

‘safety and health. Seller is not liable for the payment of any Taxes, fines, penalties, -or
.other amounts, however desxgnated, for failure to comply with any of the foregomg Legal
- Requirements.

- (b) Except as shown on Exhibit 3.18, (i) Seller has not becn, and is not now, a

party to any collective bargaining agreement or other labor contract; (ii) there has not '

" been, there is not presently pending or existing, and to Seller’s knowledge there is not
- threatened, any strike, slowdown, picketing, work stoppage or cmploycc gricvance
process involving Seller; (iii) to Seller’s knowledge no event “has occurred .or
circumstance exists that could provide the basis for any work stoppagc or other labor'

to_ th v_lcged vjolation .of . -any Legal . Requirement
]oymcnt mattcrs, includmg €ny charge or comﬁiiint

g Procccdmg nlatmg-x__
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filed with the National Labor Relations Board or any comparable Governmental Body, .
~ and there is no organizational activity or other labor dispute against or affecting Seller or

the Facilities; (v) no application or petition for an election of or for.certification of a
collective bargaining agent is pending; (vi) no grievance or arbitration Proceeding exists
that might have an adverse effect upon Seller or-the conduct of its business; (vii) there is
no lockout of any employees by Seller, and no such action is contemplated by Seller; and
(viii) to Seller’s knowledge there has been no pending charge of discrimination filed

against or threatened against Seller with the Equal Employment Opportunity Commission

or similar Governmenta! Body or any pending employment discrimination, wrongful
discharge, retaliation lawsuits or lawsuits allegmg whxstleblovnng

3. 19 Capltal Program.

The Capital Improvement Plan Reqmrcmcnt excluswc of the cost of any

Remedial Capital Projects and any Remedial Capital Project Amounts, includes sufficient
moneys to satisfy all obligations owned by the Seller under devcloper agreements
assumed by the Buyer, .

4. chresentatlons and Wan‘antlcs of Buyer
Buyer represents and warrants to Seller as follows:
4.1  Organization and Good Standirig

Buyer ié a govc‘nimcntél entity duly organized, validly_cxisﬁng and .in good

standing under the laws of the State of Florida, with full governmental power and -

authority to conduct its business as it is now conducted and to completc the transactions
contcmplatcd by this Agreement. :

4.2 Authonty, No Conﬂxct

.(2) ~ This Agreement constitutes the lcgal valid and binding obhgatxon of
Buyer, enforceable against Buyer in accordance with its terms. Upon the execution and
delivery by Buyer of the agreements to be executed or delivered by Buyer at Closing
(collectively, the *Buyer’s Closing Documents”), each of the Buyer's Closing Documents
will constitute the legal, valid and binding obligation of Buyer, enforceable against. Buyer
in accordance with its respective terms. Buyer has the absolute and unrestricted right,
power and authority to execute and deliver this Agreement and the Buyer's Closing
Documents and to perform its obligations under this Agreement-and the Buyer's Closmg
Documents, and such actxon has been duly authorized by all necessary corporate action.

() Neﬂhcr the execution and- delwery of this Agreement hy. 'Buyer nar. the .

Contcmp"latcd Transactmhs pursu'ant tO'
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(i)  any provision of Buyer’s Governing Documents;

, (i1) ansz resolution addpted by the board of directors or the shareholders
of Buyer;

(iii) - any Legal Requirement or Order to which Buyer méy be subject; or

(iv) any Contract to which Buyer is a party or by which Buyer-may be
bound.

Buyer is not and will not be required to obtain any Consent from any Person in
connection with the-execution and delivery of this Agreement or the consummatlon or
pcrformancc of any of the Contemplated Transactions.

43 - Ccrtam Proceedings

- There is no pending Proceeding that has been commenced -against Buyer and that
challcngcs or may have the effect of preventing, delaying, making illegal or otherwise
interferifig- with, any of the Contemplated Transacnons To Buyer’s knowledge, no such
Proceeding has been threatened.

. Brokers Or Finders -

Neither Buyer nor any of its Representatives have incurred any obligation or
liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions
or other similar payment in connection with the Contemplated Transactions. ~.

5., Covenants of Seller Prior to Closing
5.1 "Access and Investigation

Between the date of this Agreement 'and the Closing Date, and upon reasonable '
advance notice received from Buyer and subject to. any applicable confidentiality
obhgatxons, Seller shall (a) afford Buyer and its Representatives and prospective lenders, -
underwriters, and their Representatives ‘(collectively, “Buyer Group”) full and frec
access, -during regular ' business hours, to Seller’s. personnel, properties (including
subsurface testing), Contracts, Governmental Authorizations, books and Records and
other documents and data, such rights of access to be exercised in 2 manner that does not
unreasonably interfere with the operations of Seller; (b) furnish Buyer Group with copies
of ,_all. such Contracts, Governmentdl “Authorizations, books and .Records and other
existing documents and data as Buyer may reasonably request; {c) furnish Buyer. Group
with such additional financial, operating and other relevant data and information as Buyer

may reasonably request; and (d) otherwise coopmtc and assist, to the extent reasonably.

.+ Fequested by Buyer, ‘with Buyer’s investigation of,me'mmes, assets and. financial
‘ 'jcondmon xelatcd Ao Se1ler. In adamon,»‘*B' ‘ 'fnght fo, haVc s ‘R
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Property and Tangible Personal Property inspected by Buyer Group, at Buyer’s sole cost . -
and expense, for purposes of determining the physical condition and legal characteristics
of the R;a] Pro.pcrgy and Tangible Personal Property. In the event subsurface or other
destructive testing is recommended by any of Buyer Group, Buyer shall be permitted to
have the same perfqrmed with the prior consent of Seller, which shall not be
unreasonably withheld. : ' . '

52  Operation §f the Busincés of Seller
_'Betwe.cn the date of this Agreement and the Closing, Seller shall;
(a)  conduct its business in F}ie Ordinary Cou.fsc of Business;
. (b) - except as otherwise directed by Buyer .in.writing, and without making any

commitment on Buyer's behalf, use its Best Efforts to preserve intact its current business
organization, keep available the services of its officers, employees and agents and

" maintain its relations and good will with suppliers, customers, landlords, creditors, -

employees, agents and others baving business relationships with it;

(c)  confer with Buyer prior to implementing operational decisions of a'Mateﬁal "
nature; . ’ .

(&) otherwise report penodxcally to-Buyer concerning the status of its business,
opemtxons and finances;

(e) make no Material changcs in senior management pcrsonncl 1den£1ﬁed by
Buyer in. Section 2. 7 , without prior consultation with Buyer;

(f) . maintain the Asscts in a state of repair and condition that cox'nﬁlies with .
Lega] chmremcnts and is consxstcnt with thc requirements and normal conduct of
Seller’s busmess :

(8) keep in full force and effcct, without amcndmcnt, all rights relatmg to

_Seller’s business;

() comply with all Legal Requirements and contractuai obbgat:ons apphcablc
to the opcratxons of Seller’s business; ,
by
- (i)  cooperate wnh Buyer and assist Buyer in identifying the Governmental -
Authorizations required by Buyer (v uperate: the business from and after the Closing Date
and either transferring existing Governmental Authorizations of. Seller to Buycr, wherc

_pctmlssiblc, or obtaxmng new- Governmcntal Authorizafions for Buyer;

. ;.:_upon request Jfrom nme 4o:txme_,‘.executc and deliverall docmnents,makc all
"__::d:do alt other ads ﬂxat may be Tea
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. -or Proposals from, discuss or megotiate with, ;provid

necessary - to consummate . the Contemplated Transactions, all without further
consideration; and -

(k) maintain all books and Records of Seller relating to Sellcr s busmcss in the
Ordmary Course of Business. : .

5.3  Negative Covenant

Except as otherwise expressly permitted herein, between the date of this
Agreement and the Closing Date, Seller shall not without the prior written Consent of
Buyer which shall not be unreasonably withheld and which shall be promptly acted upon
by Buyer, (2) make any modification to any material Contract or Governmental
Authorization; or (b) allow the Jevels of raw materials, supplies or other materials
included in the Inventories to vary Materially from the levels customarily maintained. '

5.4  Required Approvals

AS promptly as practicable after the date of this Agrccment Seller shall make all

* filings Tequired by Legal Requirements to be made by it in order to consummate the
Contemplated Transactions. _-Seller also shall - cooperate with Buycr and its -
Representatives with respect to all filings that Buyer elects to make or, pursuant to Legal

‘Requirements, shall be required. to make in connection with the Contemplated
Transactions. Seller also shall cooperate with Buyer and ity Representatives in obtaining
all Material Consents. : . : .

5.5 Notiﬁéation

Bctwcen the date of this Agreement and the Closmg, Scllcr shall promptly notify

“Buyer in writing if any of them becomes aware of (a) any fact or condition that causes or
constitutes a Breach of any of Seller’s representations and warranties made as of the date -
of this Agreement or (b) the occurrence after the date of this Agreement of any fact or
condition that would or be reasonably likely to (except as expressly contemplated by this
Agreement) cause or constitute a Breach of any such representation or warranty had that-
representation or warranty been made as of the time of the otcurrence of, or Seller’s
discovery of, such fact or condition. During the same period, Seller also shall promptly
notify Buyer of the occurrence of any Breach of any covenant of Seller in this Article 5
or of the occurrence of any event that may make the satlsfactxon of the conditions i
Article 7 impossible or unlikely.

5.6 NoNegotiation

. . Until such time as- this Agrecment ghall be terxmnated pursuant to Sectxon 9.1,
Seller shall not directly or mdxrcctly sohcxt, untxate,cncomage or-entertain-any mqumeé

" @npub ic informationto oryy
consider the ‘merits ‘of any mqumu sor; proposa“ls,ﬁ'o‘ n ?an;ﬂ:?mon (other than’ Buy

R
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relating to any business combination transaction involving Seller or the System (other

than in the-Ordinary Course of Business).
5.7 Best Efforts

Seller shall-use their Best Efforts to cause the conditions in the Agrcement to be satisfied

and on or before the Closing, Seller shall (a) amend its Governing Documents and take -

all other actions necessary to change its name to one sufficiently dissimilar to Seller's
present name, in Buyer's judgment, to avoid confusion and (b) take all actions requested
by the Buyer to either assume such name as an assumed name or to change its name to
Seller’s present name.

. 5.8 Payment Of Liabilities

Seller shall pay or otherwise satisfy in the Ordinary Course of Business all of 1ts
Liabilities and obligations as they come due. .

59" Current Evidence of Title

_ (8  As soon as is reasonably possible, and in no event later than thirty
" (30) Business Days aftcr thc datc of t.hxs Agrecment%mﬂl‘fnmas‘h‘ao Ii'yér;im
'%xpen'-: : . .

® from Commonwca]th Land Title Insurance Company (the “Txtlc"

Policy™) (the “Title Insurcr :
(1)

* Insurer Lo insUre QUG (0 4c parcel listed in Exhibit 3.5, , in (he aggregate
amount of that portion of the Purchase Price allocated to the Land , as

- specified in Part 2.5, covering such Land , naming Buyer as the proposcd .

insured and having an effective date after the date of this Agreement,
wherein the Title Insurer shall agree to issue an. ALTA form owner's title
insurance policy 1992 (ID-17-92) with Florida modxﬁcatxons (collectxvely
the “Txtlc Commitment”); and

matters tobe tcrmmated or satlsﬁcﬁ n
the Title Commitment or as special Schedule B-2 exceptions thcrcunder
(the “Recorded Documents™).

‘The Title Commitment shall include the Title Insurer's requiremerits for

‘ ®)
xssumg its title policy, which requirements shall be met by Seller on or before the ’C]osmg‘;.-; T

_‘ADatc -(includmg those requwcmcnts that mustbe-met by rcleasmg or satxsfymg mone
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Encumbrances, but excluding Encumbrances that will remain after Closing and those.
requirements that are to be met solely by Buyer).

(¢) Ifanyofthe following shall occur (collectively, a “Tide.Objection”):

(i)  The Title Commitment or other evidence-of title or search of the
appropriate real estate records discloses that any party other than Seller has title to
the insured estate covered by thc Title Commitment;

(i) . any ftitle exception is dlsclosed in ‘Schedule B to any Title
Commitmcnt that is not one of the Permitted Real Estate Encumbrances or one
that Seller specifies when delivering the Title Commitment to Buyer as one that |
Seller will-cause to be deleted from the Title Commitment concurrently with the
-Closing, including (A) any exceptions that pertain to Encumbrances securing any
loans that do not constitute an Assumed Liability and (B) any exceptions that
Buyer reasonably believes could matcnally and advcrse}y affect Buyer’s use. and
emoyrnent of the Land "described therein; or '

~ (ili) any Survey discloses any matter that Buyer reasonab]y believes
could materially and adversely affect Buyer’s. use and enjoyment of the Land
described therem,

then’ Duycr shall notify Scller in wntmg (“Buyer’s Noticc”) of such matters within [tcn-
(10)] business days after receiving all of the Title Commitment, Survcy and copxcs of
Recorded Documents for the Facility covcrcd thcreby

N g

(d) Seller shall use its Best Efforts to cure ‘each Title Objection and take all
-steps Tequired by the Title Insurer to eliminate each Title Objection as an exception to the
Title Commitment. Any Title Objection that the Title Company is willing to insure over,
on terms acceptable to Seller and Buyer is herein referred to as an “Insured Exception.”
The Insured Exceptions, together with any title exception or: matters disclosed by the
Survey not objected to by Buyer Jn the manner aforcsald shall be deemed to be
acccptablc to Buyer.

(c) Nothing hcrcm waives Buyer’s nght to claim a breach of Section 3.9(a) or
to claim a right to indemnification as provxded in Sectign 11.2 if Buyer suffers Material
Damages as a result of a mxsrcpmscntatxon with rcspcct to the condition of txqc to the
Land. :

: 43)] ‘Seller shall use its best efforts to comply with the requirements of Schedule
" B Section 1 of the Title Commitment. At the Closing, Seller shall identify any Schedule ' .
B Scction 1 requirements that cannot be satisficd as of the Closing. Scller-and Buyer shall
;agree on 8 postlosmg jprocess to satisfy these requirements (the “Post-Closmg Schedulc »
BRequiremerits"). Sell ~s'hall mdemmfyas toall ?ost-Closxng Schedule B{,’v X
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that are not satisfied in accordance with the agreed upon post-Closing process shall be .

identified by Seller in writing to Buyer.
6. Covenants of Buyer Prior to Closing
6.1  Required Approvals

As promptly as practicable after the date of this Agreement, Buyer shall make, or

- cause to be made, all filings required by Legal Requirements to be made by it to
* consummate the Contemplated Transactions. Buyer also shall cooperate, and cause its

Related Persons to cooperate, with Seller (a) with respect. to all filings Seller shall be

* required by Legal Requirements to make and (b) in obtaining all Consents identified in

Exhibit 7.3, provided, however, that Buyer shall not be required to dispose of or make
any change to its business, expend any Material funds or inclr any other Matenal burden
in order to comply with this Section 6. 1 .

6.2 Best Efforts

~Biiyer ‘shall use its Best Efforts to cause the condmons in th1s Agreement to be .

satisfied.

' ’].‘ Conditions Precedent to Buyer’s Obligation to Closc~ :

Buyer's obligation to purchase the Assets and to take the other actions required to
be taken by Buyer at the Closing is subject to the satisfaction, at or prior to. the- -Closing,

" of each of the following condmons (any of which may be walved by Buyer, in ‘Whole or

in part):
7.1 . Accurzey of Representations

()" Al of Seller’s representations and warrantics in this Agreement (considered

" collectively), and each of these representations .and warranties (considered individually),

shall have been accurate as of the Exhibit Delivery Date, and shall be accurate in all
material respects as of the time of the Closing as if then made.

(b) = Each of the representations and warranties in Sections 3.2(a) and 3.4, 'and

" each of the representations and warranties in this’ Agreement that contains an express

materiality qualification, shall be accurate in all respects as of the time of the Closmg as
if then made. :

7.2 Seller s Perfonnance

All of the covenants and obligauons ‘that Sel.let are required to perform or to .



- collectively), and each of these covenants and obligations (considered individually), shall
have been duly performed and complied with in all Material respects.

73 Consents

Each of the Material Consents to be idcntiﬁcd by Buyer and agreed to by Scller in

- Exhibit 7.3 prior to Closing (the “Material Consents”) shall have been obtained and shall
be in full force and effect which Exhibit shall be attached hereto on or bcfore the time the
Due Dlhgence set forth in Section 13.15 is completed

7.4 Addmonal Documcnts

Seller shall have caused the documents and mstruments required by Section 2.7(a)
and the following documerits to be delivered (or made available ) to Buyer:

(@ The art:cles of incorporation and all amendments thereto of Seller, duly -

certified s of a recent date by the Secretary of State;
(6)~ A legal opinion reasonably satxsfactory to Buyer; and K
(c) . Such other documents as Buyer may reasonably request for the pnxpose ofl

(@)  evidencing the accuracy of any of Seller’s representations and
warranties; ' ' ' '

(i) evidencing the performance by Seller of; or the compliancé by Seller
with, any covenant or obligation required to be performed or complled with by
Seller;

(ili) evidencing the satisfaction of any condition referred to in this Article
7; . N - ) *

@iv) otherwise facilitating the consummation or pcrformance of any of
the Contcmplatcd Transacuons, or

4] evidence showing the Telease of all liens, security interests, and

other encumbrances other than Permitted Encumbrances (but excludmg any-

Permitted Encumbrances that encumber. the Assets held by any entity which has
prowded or may provide financing to the Seller)

75 No Confhct

Neither the consummstion nor the performance of any of the Contemplated_

actions will, directly or mdxrectly, Materially 4 contrayene or conflict with or result;
fial vxolabon ‘of i cause Buyer ANy "',}atcd Personof'; Buyerto suff "';.’j :
rial adverse conscquence under (a) any app"hcable chal Requxremcnt or Order

a4




(b) any valid Legal Requirement or Ordcr that has been entered by any Govcmmental
Body

8. Conditions Precedent to Seller’s Obligation to Close

Seller’s obligation to sell the Assets and to take the other actions required to be

_taken by Seller at the Closing is subject to the satisfaction, at or prior to the Closing, of .

each of the following- condmons (any of wh:ch may be waived by Seller in whole or'in
part): :

‘8.1 . Accuracy of Representations

All of ‘Buyer’s rcpresentations and warrantics in this Agreement (conexdercd
.collectively), and each of these representations and warranties (considered individually),
shall have been accurate in all Material respects as of the date of this Agreement and shall
be’ accurate inall Material respects as of the time-ofthe Closing as if then made

8 2 Buyer s Performance

All of the covenants and obligations that Buyer is required to perform or to
" comply with pursuant to this Agreement at or prior to the Closing (considered
colléctively), and each of these covenants-and obligations (considered mdmdually), shall
.have been performed and complied with in all Matenal respects ' e

8.3 Additional Documents

Buyer shall have caused a legal opinion satisfactory to Scller to be supplicd aﬁd

'the'documcnts and instruments required by Section 2. 7(b) and the fo]lowxng documents

. tobe delivéred 6r made available to Seller:
(@  such other documents as Seller may reasonably request for the pu:faose of:
G - cvidencing the accuraey of any representation or warranty of Buyer,

(i) evidencing the performance by Buyer of, or the comphance by
Buyer with, any covenant or obligation reqmred to be performed or complied with
by Buyer or

(iii} . - evidencing the satisfaction of anycondition referred to.in this Article

T -s.'4, NoInjuiiction :

tio "ng'ﬁief‘Coﬁt
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been adopted or issued, or has otherwise become effective, since the date of this
Agreement. '

9. Termination
9,1  Termination Events

By notice given prior to or at the Closmg, subject to Section 9. 2, this Agreement

" may be temnnated as follows:

(a) by Buyer if a matcnal Breach of any prowsxon of this Agrcement has been

) commxtted by Seller and such Breach has not been waived by Buyer;

(b) by Seller if a material Brcach of any provision of this Agrecmcnt has been’
committed by Buycr and such Brcach has not been Wwaived by Scller;

(0 Dby Buycr if any condition in Article 7 has not been satisfied as of the date
specified for Closing in the first sentence of Section 2.6 or if satsfaction of such a

© condition+by such date is or becomes impossible (other than through the failure of Buyer

to comply with its obligations under this Agrecmcnt), and Buyer has not waived such :
condition on or before such date

(d) by Sellcr if any condition in Article 8 has not been satisfied as of the date
specified for Closing in the first sentence of Section 2.6 or if satisfactior of such a

" condition by such date’is or becomes impossible (other than through the failure of ‘Seller

to comply with its obligations under this Agrcemcnt), and Seller has not Waived such
condition on or before such date;

(e) by mutual consent of Buyer and Scller;

() by Buyer if the Closing has not occurred on or bcfore Deccmbcr 15, 2002
or such later date as the parties may agree upon, unless the Buyer is in material Breach of
this Agrccment, or

() ° by Seller if the Closmg has not occurred’ on. or before December 15, 2002
or such later date as the parties may agree upon, unlcss the Seller is in material Brcach of
thxs Agrccment.

)

92 Effect ofTerminaﬁon

Each party’s right of termination under Section 9.1 is in addition to -any: other

' nghts it may have under this Agreement or otherwise, and the exercise of such right of
. termination will not be an election of remiedies. . If this Agreement is terminated pursuant |
: - to-Section.9,, aufoblxgatxons, of 4he partwd Aunder this Agreement wilI ;mnate,cxccpt' -
“ . “thatithe. obbgauon's £4h arties an

3 A

.-,;

k- '“16 Axtlcles 12 K
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those in Section 13.5) will survive, provided, however, that, if this Agreement is
terminated because of a Breach of this Agreement by the non-terminating party or
because one or more of the conditions to the terminating party’s obligations under this
Agreement is not satisfied as a result of the party’s failure to comply with its obligations
under this Agreement, the terminating party’s right to pursue all legal remedies will

survive: such termination- unimpaired. Furthermore, notwithstanding any such

termination; the Seller shall immediately upon termination pay to the Buyer the Due
Diligence Amount

Neither Buyer nor Seller shall ‘be hable to the other in the event that after the
. execution of this Agreement there occurs (i) a change of law that prevents the Closing,
(ii) any action by a third party that prevents the Closing or (iii) any order by a
‘Govcrnmcntal Agency or court that prevents the Closing. Both parties agree to dlhgenﬂy
defend agamst a third party attempt to prevent a Closing.

10. Additional Covcnants ,

10.1 Bmployccs and Employee Bcneﬁts

.(a) . Information on Active Employees. For thc purpose of this Agrecment, the -

term “Active Employees” shall mean all employees employcd on the Closing Date by
Seller for its business who are employed exclusively in Seller’s business as currently

~ conducted, including cmploycces on temporary lcave of absence, including family medical -

_leave, military leave, temporary disability or.sick leave, but excludmg cmployccs on
long-term dxsablhty leave. . T e

) Employmcnt of Activc Employecs-by Bl;ye;'.

- (i) Buyer w11] makc offers of employment to all employees who meet
o biEEldEwhich Buyer will supply to Seller which

is acccpted by Scllcr in thc exercise of its reasonable judgment and Buyer may
interview all Active Employees. Buyer will provide Seller with a list of Active
Employees to whom Buycr has made an offer of employment that has been
accepted to be effective on’the Closing Date (the “Hired Active. Employees™).

Subject to Legal Requirements, Buyer will have reasonable access to the Facilities

and personnel Records (including performance appraisals, dxsmplmary actions,
gricvances and medical Rccords) of Scller for the purposc of preparing for and
conductmg employment interviews with all Active Employees and will' conduct
the interviews as.expeditiously as possible pnor to the Closing Date. Access will

be provided by Seller upon reasonable prior notice during normal business. hours. - -
Effective immediately before the Closing, Scller will terminate the employment of.

all Hired Active Employees.

- 47
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i), Neither Sellernor its-Related Persons shall solicit the connnuegi
employment of &ny Active Employcc (unless and until Buyer has mformed Scil ae:




in writing that the particular Active Employee will not receive any employment
offer from Buyer) or the employment of any Hired Active Employee after the
Closing. Buyer shall inform Seller promptly of the identities of those Active
Employees to whom it will not make employment offers, and Seller shall assist
Buyer in complying with the WARN Act as to those Active Employees. ‘

(i1i) It is understood and agreed that (A) Buyer’s. expressed intention to
extend offers of employment as set forth in this section shall not constitute any
.commitment, Contract or understanding (exprcssgd or implied) of any obligation
on the part of Buyer to a post-Closing employment relationship of any fixed term
or duration or upom any terms or conditions other than those that Buyer may
establish pursuant to individual offers of emiployment, and (B) employment
offered by Buyer is “at will” and may be terminated by Buyer or by an employee
.at any time for any reason (subject to any written commitments to the contrary
made by Buyer or an employee and chal chuxrcmcnl.s) Nothing in this
Agreement shall be deemed to prevent or restrict in any way the right of Buyer to .
terminate, reassign, promote or demote any of the Hired Active Employees after
the Closing or to change adversely or favorably the title, powers,-duties,
responsxbllmcs, functions, locations, salaries, other compcnsatxon or tcrms or
conditions of emp]oymcm of such employees.

’ "7 (c)  Salaries and Benefits.

(i)  Seller shall be rcsponmble for (A) the payment of all wages and
other. remuneration due to Active Employees with respect to their services as
' employees of Seller through the close of business on the Closing Date, including
.. pro rata bonus payments and all vacation pay eamed prior to the Closmg Date; (B)
the payment of any termipation or severance payments and the provision of health
plan continuation coverage in accordance with the requirements. of COBRA and
Sections 601 through- 608 of ERISA; and (C) any and all payments to employees :
required under the WARN Act. '

(i) Seller shall be liable for any claims made or incurred by Active
Employees and their beneficiaries through the Closing Date under the Employee
Plans. For purposes of the immediately -preceding sentence, a claim will be -
.deemed incurred, in the case of hospital, medical or dental bcncﬁts, when the
services that are the subject of the charge are perfprmed and, in the case of other’
benefits (such as disability or life insurance), when an event has occurred or when
a condition has bccn diagnosed that entitles thc cmployee to the benefit. '

(d). No Transfer of Assets, Nc:ther Sellcr nor”jts Related Persons wiI] any
transfer of pension or othcr employee benefit plan assets to Buyer.

. Terms.of Emp]oyment. Buyer, VIill$gt dts own initial terms and condmons-«

;ofempfoymcnt for'the Hired-Active ’&nploy s and. ‘othiers it may, hu-e mc]udmg "",, '

o : . 43
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rules, benefits and salary and wage structure, all as permitted by law, provide such terms
and conditions shall be in the aggregate substantially similar in value to the terms and
conditions of such Hired Active Employees under the Seller’s employ as disclosed to
Buyer herein. Buyer is not obligated 16 assume any collective bargaining agreements
‘under this Agreement. Seller shall be solely liable for any severance payment required to
- be made to its employees due to the Contemplated Transactions. Any bargaining

obligations of Buyer with any union with respect to bargaining unit employees
subsequent to the Closing, whether such obligations. arise before or after the Closing,
. shall be the sole responsibility of Buyer. e _

® - G'encfa_l Employee Provisions.

() . Seller and Buyer shall give any- nctices -required by Legal -
" Requirements and take whatever other actions with respect to the plans, programs
and policies described in-this Section 10.1 as may be necessary to carry out the
-arrangements described in this Section 10.1. ' S '

L () Seller and Buycr shall provide each other with su.ch plan documents
and summary plan descriptions, employee data or other information as may be
reasonably required to carry out the arrangements described in this Section 10.1.

° -~ (ifi)  If any of the amrangements described in this’ Section 10.1 are
4 : determined hy the TRS or other Governmental Body to be prohihited by law, Seller
. and Buyer shall modify such arrangements to as closely as possible reflect their
expressed intent and retain the allocation of economic benefits and burdens to the -
parties contemplated herein in a manner that is not prohibited by law. - -~ '

(iv) . Seller shall provide Buyer with .completed 1-9 forms and
attachments with respect to all Hired Active Employees, except for such
" employees as Scller certifies in writing to Buyer are exempt from such
requirement. - _ | , - : .

- (v)  Buyer shall not have any responsibility, liability or obligation, whether to
. Active Employees, former employees, their beneficiaries or to any other Person, with:
respect to any employee benefit plans, practices, programs or arrangements (including the
establishment, operation ‘or termination thereof and the notification and provision of
COBRA coverage extension) maintained by Seller. : T
(vi) Seller will require certain assistance from certain Hired Active:
Employees to process post-Closing obligations-of Sellet, including, but not limited
to, filings with the Florida Public Service Commission and other-regulatory -
agencies and federal wage and tax filings (collectively the “Post-Closing -
.+ Obligations"), -and Buyer ‘agrees to provide. the_servioes of such mecessary’.
" employeeso'assist Scller with its Post-Closing Dbligations. Such assistance ghs
+" not unreasonably intérfere with-the necessary eémployees’ regular duties-for Bu
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As consideration to Buyer for assistance with Seller’s Post-Closing ObligauOns
Seller shall pay Buyer the sum of Fifty Thousand Dollars ($50 000. 00), which sum
"shall be credited to Buyer at the Closing.

10.2 Payment of all Taxes Resulting From Sale of Assets by Se]ler '

Seller shall pay in a timely manner all Taxes resulting from or payable in

connection with the sale of the Assets pursuant to this Agreement, regard]css of the
) Person on whom such Taxes are 1mposed by Legal Requxrements

10 3 Payment of Other Retained Liabilities

" In addition to payment of Taxes pursuant to Scctlon 10.2, Seller shall pay, ormake

adequate provision for the payment, in full all of the Retained Liabilities and other
Liabilities of Seller under this Agreement. If any such Liabilities are not S0 paid or
prov:ded for, or if Buyer rcasonab]y determines that failure to make any payments will
impair Buyer’s use or enjoyment of the Assets or conduct of the business prevxously
conducted by Seller with the Assets, Buyer may, upon ten (10) days notice, at any time

after the Closing Date, elect to make all such payments directly (but shall have no -

obligation to do so) and set off and deduct the full amount of all such payments from the
first maturing installments of the unpaid principal balance of the Note pursuant to
Section 11.8. Buyer shall receive full credit under the Notc and this Agrecmcnt for all
payments s0 made.

10.4 Removmg Exc]udcd Assets

Within sixty.(60) days aftcr thc Closing Date, Seller shall remove all Excluded
Assets (other than the Capital Charges provided for in Section 2.2 hereof) from all

" Facilities and other Land to be occupied by Buyer. Such removal shall be done in such .

manner as to avoid any damage to the Facilitics and other properties to be occupied by
Buyer and any disruption of the businéss operations to be conducted by Buyer after the
- Closing. Any damage to the Assets or to the Facilities rcsultmg from such removal shall
be paid by Seller. Should Seller fail to remove the Excluded Assets as required by this
Section, Buyer shall have the right, but not the obligation, (a) to remove the Excluded
Assets at Seller’s sole cost and expense; (b) to store the Excluded Assets and to charge
Seller all storage costs associated therewith; (c) to treaf the Excluded Assets as unclaimed
and to procced to dispose of the same under the laws governing unclaimed property; or
~ {d) to exercise any other right or remedy conferred by this Agreement or otherwise

available at law or in equity. Seller shall promptly reimburse Buyer for all costs and

-expenses incurred by Buyer in connection with any Excluded Asscts not rcmovcd by
Seller on or beforc the Closmg Date. - ey




PO Indemnification; Remedies

10.5 Reports and Returns

Seller shall promptly after the Closing prepare and file all reports and retﬁms

réqmrcd by Legal Requirements relating to the business of Seller as conductcd using the

Assets, to and including the Effective Time.
10.6 Assistance in Proceedings

Sellér will cooperate with Buyer and its counse] in the contest or defense-of, and

make available its personnel and provide any testimony and access to its books and -

-Records in connection with, any Proceeding involving -or relating to (a) any
Contemplated Transaction or (b) any action, activity, cxrcumstancc, condition, .conduct,
event, fact, failure to. act, incident, occurrence, plan, practice, situation, status or

transaction on or bcforc the Closing Date involving Seller or its business' or either
Shareholder

10.7 Retentlon of and Access to Records

_ . Kfter the Closing Date, Buyer shall retain for a period consistent with Buyer’s
. record-retention policies and practices those Records of Seller delivered to Buyer. Buyer
also shall provide Seller and their Representatives reasonable access thereto, during
normal business. hours to enable:them to prepare financial statements or tax returns or
deal with tax audits. After the Closing Datc, Scller shall provide Buyer and its
- Representatives reasonable access to Records that are Excluded Assets, during normal
“business hours for any reasonable business purpose specified by Buyer in such"i;ggi;ﬁ:.

. 10.8° Further As'surances ‘-

Subject to the proviso in Section 6.1, the parties shall cooperate reasonably with’
. each other and with their respective Representatives in connection with any steps
required to be taken .as part of their respective obligations under this Agreement, and .

- shall (a) funish upon request to cach other such further information; (b) execute and

deliver to each other such other documents; and (¢) do such other acts and things, all as

. the other party may reasonably request for the purposc of ¢ mrymg out the mtcnt of this
. Agreement and the Contcmplated Transactions. . .

11.1 Survival
‘All Tcprcscntatxons, waxranhes, covenants and obligations in thxs Agreement, the

certificates delivered pursuant to Section 2.7 and any other certificate or document . - "
.+ declivered pursuant to this Agreement shall survive the Closing and the consummatxon of
"l - the Contemplated Tran j@bons,sub,lm@&chonll Towgs. T X

a mdcmnxﬁcatxon, .clm_ursemcnt ‘or -other: s¢medy bascdfhupm sucix mprcscntah 23
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warranties, covenants and obligations shall not be affected by any investigation
(including any environmental investigation or assessment) conducted with respect to, or
any Knowledge acquired at any time, whether before or after the execution and delivery-
of this Agreement or the Closing Date, with respect to the accuracy or inaccuracy of or
compliance with any such representation, warranty, covenant or obligation. The waiver of
any condition based upon the accuracy of any representation or warranty, or on the
performance of or compliance with any covenant or obligation, will not affect the right to
indemnification, reimbursement or other remedy based upon such representations,
warranties, covenants and obligations. For purposes of this Article 1), whenever the .
phrases “to Seller’'s knowledge”, “to the best of Seller’s knowledge”, “to the knowledge
of Seller”, or any 'similar phrase, or whenever the words “material”, “materially” are used
in this Agreement (other than in this Article 11), such words and phrases. shall be.
disregarded for purposes of this Article 11 and-indemnification hcrcunder as if such
words ur pluases were stricken from this Agrccmcnt

] 12 Indemnification and Relmbursemcnt by Seller

" Seller will indemnify and- hold harmless .Buyer, .and its Representatives,
shareholders, subsidiaries and Related Persons (collectively, the “Buyer Indemnified-
Persons”), and will reimburse the Buyer Indemnified. Persons for any loss, liability,
claim, damage, expense (including costs of investigation and defense and reasonable
attorneys’ fees and expenses) or diminution of value, whether. or not involving a Third-
Party Claim (collectively, “Damages™) (but not mc]udmg any Damages covered by the
offsets for the Remed:al Capital Project Amount), arising from or in connectlon With:

o (a)  any Breach of any representation or warranty made by Seller in (i)
this Agreement (without giving effect to any supplement thereto), (ii) the certificates
delivered pursuant to Section 2.7 (for this purpose, cach such certificate will be deemed -

“to have statéd that Seller's representations and warranties in this Agreement fulfill the .
rcqmrcmcnts of Section 7.1 as of the Closing Date as if made on the Closing Date

. without giving effect to any supplement thereto, unless the certificate cxpressly states that
the matters disclosed in a supplement have caused a condition specified in Section 7.1 not
to be satisfied), (v) any transfer instrument or (vi) any other certificate, document, writing
or instrument delivered by Seller pursuant to this Agrccmcnt, .

® any Breach of any covenant or - obligation of Seller in this Agrcemcnt
or in any other certificate, document, writing or instrument dchvered by Seller pursuant
to this Agrcemcnt,

{c) any Liability arising out of the ownership ar nperatmn of thc Assets A
prior to thc Effectxvc T’me other than thc Assutned L:abzlxtm, .

(d) ey brokmgc or ﬁnder‘s fecs or comrmssxons or sumlar Pa)'mcnis =
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based upon any agreement or understanding made, or alleged to have been made, by any
Person with Seller (or any Person acting on its ‘behalf) in connection with any of the

A Contemplated Transactions;

- (e) any liability under the WARN Act or any similar state or local Legal

. Requirement that may result from an “Employment Loss”, as defined by 29 U.S.C. sect.

* claim under the relevant title insurance policy and the claim has not been.allowed within

2101(a)(6), caused by any action of Seller prior to the Closing or by Buyer’s decision not
to hire previous employees of Seller;

(f) any Employee Plan established or maintained by Seller; or
(g) any Retained Liabilities.

‘Notwithstanding anything contained in this Agreement to the contrary, the

~_ Buyer will not have the right to sue the Seller for Damages which result form a defect in
" the title to the Real Property obtained by the Buyer pursuant to this Agreement for which -
there is,applicable title insurance pursuant to Section 5.9 hereof and on which a claim -

may be made by the Buyer for the relevant Damages unless (a) the Buyer has filed a

90 days of the date the claim was filed or (b) the Buyer has filed a claim under the
relevant title insurance po]icy, the claim was allowed within 90 days after the filing of the
claim but the processing or defending (or the taking of other relevant action in

accordance with the claim by the Title Insurer) is not proceeding in a sansfactory manner

as deterrmned by the Buyer in the exercxsc oof its reasonable judgment.

113 Indemnification and Reimbursement by Seller--Environmental Matters

In addition to the .other indemnification provisions in this Article 11, Sellef'will :

" indemnify and hold harmless Buyer and the other Buyer indemnified Persons, and will

e
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reimburse Buyer and the other Buyer Indemnified Persons, for any Damages (including
costs of cleanup, containment or other remediation)-arising from or in connection with: -

(a) any Environmental, Health and Saf‘ety Liabilities arising out of or 3
relating to: (i) the ownership or operation by any Person at any time on or prior to the .

Closing Date of any of the Facilities, assets or the business of Seller, or (if) any

Hazardous Materials or other contamiinants that were present on the Facilities or Assets at -

any time 6n or prior to the Closing Date; or

() any bodﬂy injury (ineludmg ﬂlness, dxsabrhty and death, rcgardlws
of when any such bodily injury .occurred, was-incurred or manifested itself), personal

injury, property damage {including trespass, muisance, wrongful eviction and deprivation.
-of the use- ofnalpmpcny)orpther i SR
arising from or a’llegedly arising from "any H,

age of.or4o anyPerson or. any Assets i in
: _,ous Aehv:ty condueted b ‘,_-"any PeTE
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with respect to the business of Seller or the Assets prior to thc Closing Date or from any
Hazardous Material that was'(i) present on or before the Closing Date on or at the
Facilities (or present on any other property, if such Hazardous Material emanated or -
allegedly emanated from any Facility and was present on any Facility, on or prior to the
Closing Date) or (ii) Released or allegedly Released by any Person on or at any Famhhcs '
or Assets at any time on or prior to the Closing Date.

Buyer, with Seller’s consent and approval -which shall not be unreasonably
withheld will be entitled to control any Remedial Action, any. Proceedmg relanng o an
Environmental Claim and, except as provxded in the following sentence,.any other -
Proceeding with tespect to which indernnity may be sought under this Section 11.3. The- _
procedure | described in Section 11.9 will apply to any claim solely for monetary damagcs
relating to a matter covered by this Section 11.3. :

No claim for cnvxrpnmemal indemnification or reimbursement may be asserted
unless the underlying environmental conditionis (i) specifically identified in Exhibit 3.13
or (ii) the party asserting the claim establishes that the conditions, release, disposal or
actions ngmg rise to the liability or claini were present at or prior to Closing and that the
party asserting the clalm did not materially cause or contnbute to such conditions -after
'Closmg

1 1.4 Indemnification and Reimbursement by Buyer

Buyer will mdemmfy and hold harmless. Seller, and will relmburse Seller, for any
Damages ansmg from or in connection with:

: (a) any Breach of any representation or warranty made by Buyer in-this
Agrccment or in any certificate, documcnt, writing or mstrument delivered by Buyer
pursua.nt to this Agreement; : .

(b) any Breach of amy covenant or obligation of Buyer in this
Agrccment or in any other certificate, document, writing or mstrumcnt dclwered by
Baycr pursuant to this Agreemcnt, :

' {c) any claim by eany Person for ‘brokerage or finder’s fees or

commissions or similar payments based upon any agreement or understanding alleged to
have been made by such Person with Buyer (or any Person acting on Buycr 5 behalf) in
connecuon with any of the Contemplated Transactxons, or

(d) any Assumed Ltab:lmqs. , e
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11.5 Limitations on Amount--Seller

Seller shall have no liability (for indemnification or otherWisc) with respect to
claims under Section 11.2(a) until the total of all Damages with respect to such matters
exceeds $500,000 and then only- for the amount by which such Damages exceed
$500,000. However, this Section 11.5 will not apply to claims under (the fo]lowmg, each
an “Exempted Breach”) Section 11.2(b) through (h) or to matters arising in respect of
Sections 3.7, 3.13, or 3:15 to any Breach of any of Seller’s representations and warranties
of ‘'which the Seller had Knowledge at any time prior to the date ‘on which such

_representation and warranty is made or any Breach by Seller of any covenant or

obligation. Notwithstanding the foregoing, the Seller shall not be liable for Minor Claims

(as hereinafter defined) until such. Minor Claims aggregate more than $500,000 in which |

case, Seller shall be liable for all Minor Claims to the extent that in the aggregate they
cxceed $500,000 provided that Damages in aggregate exceed $500,000. “Minor Claim”
- means Damages resulting from a Breach hereof covered by Section 11.2(a) (other than an
Exempted Breach) that do not exceed. $20,000.00. :

C 116 Limitaﬁoris on Amount-Buycr

Buyer w111 have no hablhty (for mdemmﬁcatlon or othcrwxsc) with respect to
claims under Section 11.4(a). until the total of all Damages with respect to such matters
exceeds $500,000. and then only for the -amount by which such Damages cxcced
$500,000. However, this Section 11.6 will not apply to claims under Section 11.4(b)
through-(e) or matters arising in respect of Section 4.4 or to any Breach of any of Buyer’s

" - representations and warranties of which Buyer had Knowledge at any time prior to the

.date on which such representation and warranty is ‘made or any Breach by Buyer of any

" covenant or obhgatmn, and Buyer will be liahle far all Damages with respect to such

Breaches.
11.7 Time 1 imitations

(a) If the Closing occurs, Seller will have liability (for indemnification
or otherwise) with rcspcct to any Breach of (i) a covenant or obligation to be performed
or complied with prior to the Closing Date (other than those in Sections 2.1 and 2.4(b)
and Articles 10 and 12, as to which a claim may “be made dt any time, or (ii) a
representation or warranty (other than one contained in Section 3.12 or 3.13 hereof) -only
if on or before three years after- the Closmg Date, Buyer notifies Seller of a claim

" specifying the factual basis of the claim in reasonable detail to the extent then known by

Buyer. If the Closing occurs, Seller will have liability (for indemnification or othcrwxse) ‘
with respect to any Breach of the representations and warranties contained in Section. -
creof only if on or -before five years after the ‘Closing Date, ‘the. Buyer ,
ghe: factual basis of the clmm‘inmsonabled ailito itk oy
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(b)  If the Closing occurs, Buyer will have liability (for indemnification
or otherwise) with respect to any Breach of (i) a covenant or obligation to be performed
or complied with prior to the Closing Date (other than those in Article 12, as to which a

claim may be made at any time) or (ii) a representation or warranty (other than that set -

‘forth id Section 4.4, as to which a claim may be made at any time), only if on or before
three years after the Closing Date, Seller notifies Buyer of a claim specifying the factual
basis of the claim in reasonable detail to the extent then known by Seller,

11 8 nght Of Setoff

Upon notxce to Seller specifying in rcasonable detall the basis thcrefor, Buyer may :
set off any amount to which it.may be entitléd under this Article 11 against amounts.

otherwise payable to Seller, subject to Seller's right to object under the Dispute

Resolution Process. The exercise of such right of setoff by Buyer in good faith, whether

or not ultimately determined to be’ justified, will not constitute an:event of default.
Neither the exercise of nor the failure to excreise such right of sctoff or to give a notice of
a claini~inder the Escrow Agreement will constitite. an election of remedies or limit
Buyer in any manner in the enforcement of any-other remedies that may be available to it.

{19 Third-Party Claims

(a) Promptly after rec'cipt-by a Person entitled to indemnity under -

Section 112 11.3 (to the extent provided in the last sentence of Section 11.3) or 11.4 (an
© “Indemnified Person”) of notice of the assertion of a Third-Party Claim against it, such

Indemnified Person shall give notice to thie Person obligated to indemnify under such’

Section (an “Indemnifying Person™) of the assertion of such Third-Party Claim, provided
that the failure tv notify the Indemnifying Person will not relieve the Indcmmfymg
Person of, any liability that it may have to any Indemnified Person, except to the extent
that the Indemnifying Person demonstrates that the defense of such Third-Party Claim is
pTCJlelced by the Indemmﬁcd Person’s-failure to give such notice.

(b) © If an Indemnified Person ngcs notice to thc Indemnifying Pcrson‘

pursuant fo Section 11.9(a) of the assertion.of a Third-Party Claim, the Indemnifying
Person shall be entitled to participate in the defense of such Third-Party Claim and, to the

extent that it wishcs (unlcss (i) the Indemnifying Person is also a Person against whom ./

the Third-Party Claim is made and the Indemnified Person determines in good faith that
joint representation would be inappropriate or (ii) the Indemnifying Person fails to

provide reasonable assurance to the Indemnified Person of its financial capacity to-defend .

such Third-Party Claim and provide indemnification with respect to such Third-Party

Claim), to assume the defense of such Third-Party Claim with counsel satisfactory to.the

. Indemnified Person., After notice. from the. lndenmxfymg Person.to the Indcmmﬁed"f:

: ..~ Person.of its.¢lectiontoas; sUch?T ‘
Person: shall” not.jso ‘?‘IOng ‘as ft" d:hgently conducts such dcf‘ense, be hablc'&;»" e

ird-PrutyClsin, fhe Indeminifys

5
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.. Indemnified Person under this Article 11 for any fees of other counsel or any other
expenses with respect to the defense of such Third-Party Claim, in- each case
subsequently incurred by the Indemnified Person in connection with the defense of such

- Third-Party Claim, other than reasonable costs of investigation. If the Indemnifying

~'Person assumes the defense of a Third-Party Claim, (i) such assumption will conclusively
establish for purposes of this Agreement that the claims made in that Third-Party Claim
are within the scope of and subject to indemnification, and (ii) no compromise or
settlement of such Third-Party Claims may be effected by the Indemnifying Person
without thé Indemnified Person’s Consent unless (A) there is no finding or admission of
any violation of Legal Requirement or any violation of the rights of any Person; (B) the

sole relief provided is monetary damages that are paid in full by the Indemnifying Person; ..

. and (C) the Indemnified Person shall have no liability with respect to any comprormsc or

settlement of such Third-Party Claims effected without its Consent. If notice is given to ..

an Indemnifying Person of the assertion of any Third-Party Claim and the Indemmfymg
Person does not, within ten (10) days after the Indemnified Person’s notice is given, give

* - .notice to the Indemnified Person of its election to assume the defense of such Third-Party

Claim, the Indemnifying Person will be bound by any determination made in such Third-
‘Party Claim or any compromxsc or settlement effected by the Indemmﬁcd Person,

: (c) Noththstandmg the foregoing, if an Indemnified Person dctermmes
in good faith that there is a reasonable probability that a Third-Party Claim may advcrsely
-affect it or its Related Persons other than as-a result of monetary damages for which it

would be entitled to indemnification under this Agreement, the Indemnified-Person may, -
by notice to the Indemnifying Person, assume the exclusive right to defend, compromise ’

or settle such Third-Party Claim, but the Indemnifying Person will not be bound by any
determination of any Third-Party Claim so defended for the purposes of this Agreement

. or any compromise or settlement effected without its Consent (which may not be.

: unreasonably withheld).

(d  Notwithstanding thc provisions of SCCtlon 13. 4, Seller -and each

. Shareholder hereby consent to the nonexclusive. jurisdiction of any court in which'a

Proceeding in respect of a Third-Party Claim'is brought against any Buyer Indemnified
" Person for purposes of any claim that 2 Buyer Indemnificd Person may have under this

- Agreement with respect to such Proceeding or the matters alleged therein and agree that . -
' process may be served on Seller and Shareholdcrs with respect to such a claim anywhere -

in the world.

)

(e) With respect to any Thxrd-Part? Claim subjeci to indemmification = -
under this Article 11: (i) both the Indcmmﬁed Person and the Indemnifying Person, asthe ...~ .
case may be, shall keep the othér Person fully informed of the status of such Thxrd-Party 5

Claim and any rclated Proceedings at all -stages ‘thereof where such Person is no
- represented by its own cotmscl, and. :('ﬁ) the parties -agree (cach at its own expcnsc),st‘
i renderto each othcr such assxstancc as they:may nasonably require of each othcr and%a
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cooperate in good faith with each other in ordcr to ensure the propcr and adequate
dcfensc of any Third-Party Claim.

(- With respect to any Thxrd-Party Claim subject to mdemmhcatxon

under this Article 11, the parties agree to cooperate in such a manner as to preserve in full

(to the extent possible) the confidentiality of all Confidential Information and the
attorney-client and work-product privileges. In connection therewith, each party agrees
that: (i) it will use its Best Efforts, in respect of any Third-Party Claim in which it has

assumied or participated in the defense, 1o avoid production of Confidential Infonmation '
(consistent with applicable law and rules of procedure), and (ii) all communications

- between any party hereto and counsel responsible for or participating in the defense of
any Third-Party Claim shall, to the extent possible, be made so as to preserve any
applicable attornéy-client or work-product privilege. -

11.10 Other Claims

A claim for indemnification for any matter not im)o‘iving a Third-Party Claim may
.be asserted by notice to the party from whom indemnification is sought and shall be paid

promptly after such notice, subject to ﬁ]mg an objection’ under the stputc Resolutxon'

Process
11.11 Buyer Benefit '

. Upon any termination of this Apgreement that- would entitle the Buyer to recover
~ the benefit of its bargam with the Scllcr, the Buyer.and Seller agree that the value of the
benefit of the bargain is speculative, is not readily subject to determination’ ob_]ectlvely
and agree that the value of the benefit of the bargain to the Buyer is $5 Million, plus an
amount equal to all transaction costs-which the Buyer wouild have paxd if the Closing and
issuance of the Acqulsmon Bonds had takcn place.

12. Confidentiality
12.1 Definition of Conﬁdenual Informatxon
(a As used in this Article 12, the term “Conﬁdcntxal Information”

includes any and all of the following information of Seller or Buyer that has been or may .

hereafter be disclosed in any form, whether in writing, orally, electronically or otherwise,
or otherwisc made available by observation, inspection or otherwise by cither party.
. (Buyer on the one hand or Seller, on the.other hand). or its Representatives (collectively, a

“Disclosing Party") to the other party or its chrcs:ntaths (collecnvcly, a “Rcccwxng

Party”):

C!u

other law'
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(iiy  all information concerning product specifications, data;, know-how,
formulae, compositions, processes, designs, sketches, photographs, graphs,

drawings, samples, inventions and ideas, past, current and planned research and

development, current and planned manufacturing or distribution methods and

processes, customer lists; current and anticipated customer requirements, price
lists, market studies, business plans, computer hardware, Software and computer

software and database technologies, systems, structures and architectures;

(iii) - .all information concerning the busincss and affairs of the Disclosing

‘Party (which includes historical and current financial statements, financial

projections and budgets, tax retums and accountants’ materials, historical, current

* . and projected.sales, capital spending budgets and plans, business plans, strategic

plans, marketing-and advertising plans, publications, client and customer lists and

‘files, contracts, the names and backgrounds of key personnel and personnel

training techniques and materials, however documented), and all information

obtained from review of the Disclosing Party’s documents .or property or

discussions with the Disclosing Party regardiess of . the form of (he
commumcatlon, and '

-(iv) all notes, analyses, compilations, studies, summaries and other
material prepared by the Receiving Party to the extent containing or based, in
whole or in part, upon any information included in the foregoing.

®) .- Any trade secrets of a Disclosing Party shall also be entitled to all of the
protections and benefits under applicable trade secret law and any other. applicable law.

If any information that a Disclosing Party deems to be a trade secret is found by a court
of competent jurisdiction not to be a trade secret for purposes of this Article 12, such -
information shall still be considered Confidential Information of that Disclosing Party for

purposes of this Article 12 to the extent included within the definition. In the case of
trade secrets, each of Buycr and Seller hereby waives any requirement that the other party
submit proof of the economic value of any trade secret or post a bond or other security.

12.2 Rcstnctcd Ikc of Confidential Informatxon

.(a) Each Rccclvmg Party acknowledges the conﬁdcntxal and proprietary

nature of the Confidential Information of the Disclosing Party and agrees that such-

Confidential Information (i) shall be kept confidential by the Receiving Party; (ii) shall
not be used for any reason or purpose other than to evaluate and consummate the
Contemplated ‘I'ransactions; and (iii) without Jimiting the foregoing, shall not be
. disclosed; by the Receiving Party to any Person, ‘except in each case as othavnse

expressly permitted by the terms of this Agreement or with the prior written consent ofan - -
. authorized representative of Seller with reéspect to Confidential Information of Seller.
.- (cach, -a “Seller.Contact).:or an- .authorized representative of Buyer with .respect :to.;

SRR Conﬁdcnual Informatxon of Buyer-(cach, o "Buyer Contact") Each of Buyer and’SeIl" 7

. _ 59
_ DELIB2284864.1000000-00000




shall disclose the Confidential Information of the other party only to its Representatives
who require such material forthe purpose of evaluating the Contemplated Transactions
and are informed by Buyer or Seller as the case may be, of the obligations of this Article
12 with respect to such information. Each of Buyer and Seller shall (iv) enforce the

terms of ‘this Article 12 as to its respective Representatives; (v) take such action to the

extent necessary to cause its Representatives to comply with the terms and conditions of
this Article 12; and (vi) be responsible and liable for any breach of the provisions of this
Article 12 by it orits chresentatxvcs .

(b)  Unless and until this Agreement is termmatcd, Scller shall maintain
as confidential any. Confidential Information (including for this purpose any, information
of Seller of the type referred to in Sections 12.1(2)(i), (ii) and (iii), whether or not
disclosed to Buyer)-of the Seller relating to any of the Assets or the Assumed Liabilities.

Notwithstanding the precedmg sentence, Seller may use any Confidential Information of

Seller ‘before the Closing in the Ordmary Course of Business m connection with the
" transactions permlttcd by Sectxon 5.2.,

(c) From and after the Closing, the provx's16ns of Section 12.2(a) above

shall not 'apply to or restict in any manner Buyer’s use-of any Confidential Informatlon o

of the Seller re]atmg to any of the Assets or the-Assumed Liabilities.

123 Exceptions

Sections 12.2(a) and (b) do not apply to that part of the Confidential Information

of a Disclosing Party that a Receiving Party demonstrates (a) was, is or‘becomes
generally available to the public other than as a result of a breach of this Article 12 or the
Confidentiality .Agreement by the Receiving Party or its Representatives; (b) was or is
developed by the Recéiving Party independently of and without reference to any
Confidential Information of the Disclosing Party; or (c) was, is ‘or becomes available to
the Receiving Party on a nonconfidential basis from a Third Party not bound by a
confidentiality agreement or any legal, fiduciary or other obligation restricting disclosure.

Seller shall not disclose any Confidential Information of Seller rclatmg to any of the '

‘ . Assets or the Assumed Liabilities in reliance on the exccptlons in clauses () or (c)
above : .

12.4 Legal Proceedings . .

If a Receiving Party becomes compcl]cd in any Proceeding or is rcquested by a
Governmental Body having regulatory jurisdiction over the Contemplated Transactions

to make any-disclosure thatis prohibited or otherwise constrained by this Article 12, that o |

_Recexvmg Party shall provide the stclosmg Party with prompt notice of -such

compulswn or request so that it may seck an appmpnatc protective order or other :
 appropriate remedy :or. waive. complisnce with thé provisions. of this Article 12. In the

. dbsence’of | a “protective: ordér or other rcmcdy, the*Recemng Party may dlsclose ’{:“. 2t

o
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portion (and only that portion) of the Confidential Information of the Disclosing’ Party
that, based upon advice of the Receiving Party’s counsel, the Receiving Party is legally -
compelled to disclose or that has been requested by such Governmental Body, provided,
however, that the Rcccxvmg Party shall use reasonable efforts to obtain reliable assurance
that confidential treatment will be accorded by any Person to-whom any Confidential
Information is so disclosed. The provisions of this Section 12.4 do not apply to any
Proceedings between the parties to this Agreement.

12.5 Return or Destruction of Confidential Information

If this Agreement is terminated, each Receiving Party shall (a) destroy all-
_Confidential Information of the Disclosing Party prepared or generated by the Receiving
Party without retaining-a copy of any such material; (b) promptly. deliver to the -
Disclosing Party all other Confidential Information of the Disclosing Party, together with
all copies thereof, in the possession, custody or control of the Receiving Party or, .
alternatively, with the written consent-of a Seller Contact or a Buyer Contact (whichever
represents the D:sclosmg Party) destroy all such Confidential Information; and (c) certify
all such- destruction in writing to the Disclosing Party, provided, however, that the -
Receiving Party may retain a list that contains general descriptions of the information it
has returned or destroyed to facilitate the: resolution of any controversies after the
Disclosing Party’s Confidential Information is returned. -

12.6 Attomney-Client Privilege

‘The Disclosing Party is not waiving, and will not be deemed to have.waived or
diminished, any of its attorney work product protections, attorney-client privileges or
_similar protections and privileges as a result of disclosing its Confidential Information
(includihg Confidential Information related to.pending or threatened litigation) to -the
Receiving Party, regardless-of whether the Disclosing Party has asserted, or is or may be-
. entitled to assert, such privileges and protections, The parties (a) share 2 common legal
and commercial interest in all of the Disclosing Party’s Confidential Information that is
"subject to such privileges and protections; (b) are or may become joint defendants in
Proceedings to which the Disclosing Party’s Confidential Information covered by such
protections and privileges relates; (c) intend that such privileges and protections remain
intact should either party become subject to any actual or threatened Proceeding to which
the Disclosing Party’s Confidential Information covered by such protcctions end
privileges relates; and (d) intend that after the Closing the Receiving Party shall have the
right to assert such protections and privileges. No Receiving Party shall'admit, claim or
contend, in Proceedings involving either party or otherwise, that any Disclosing Party
waived any of itsattoney work-product protections, attorney-client privileges. or similar
protections and pmnlcgcs with respect to any information, documents or other material-
not disclosed to-a Receiving Party due to the Disclosing Party disclosing its Conﬁdeimal 9
Information- ('mcludmg Confi dentxa] informahon u]ated to - pcndmg or ﬂmt

‘litigation) to the Receiving Party.’ .

. 61
 DELIB22848564.1\000000-00000




_.or title) designated below {or to such other.address, facsimile number, c-maxl address 0
. person as a pasty may demgnate by. nohce 10 the other partxcs) . :

eena
—

13. ‘Gcneral'Provisions
13.1 Expenses

Except as otherwise provided in this Agreement, each party to this Agreement will
bear its respective fees and expenses incurred in connection with the preparation,
negotiation, execution and performance of this Agreement and the Contemplated
Transactions, including all fees and expense of its Representatives. Seller will pay all
amounts payable to the Title Insurer in respect of the Title Commitments, cop1es of
exceptions and the Title Policy, including premiums (including premiums for
endorsements) and search fees. If this Agreement is terminated, the obligation of each

party to pay its own fees and expenses will be subject to any nghts of such party ansmg
from a Breach of this Agreement by another party. -

13.2, Public Announcements

Any public announcement, press release or similar publicity with respéct to this

.. Agreementor the Contemplated Transactions. will be issued, if at all, at such time and in

such manner as Seller determines. Except with the prior consent of Seller or as permitted
by this Agreement, Buyer nor any of its Representatives shall disclose to any Person- (a)
the fact that any Confidential Information of Seller has been disclosed to Buyer or its
Representatives, that Buyer or its Representatives have inspected any portion of the -
Confidential Information of Seller, that any Confidential Information of Buyer has been
disclosed to Seller or their Representatives or that Seller or its Representatives have
inspected any portion of the Confidential Information of Buyer or (b) any-information
about the Contemplated Transactions, including the status of such discussions or
negotiations, the execution of any documents (including this Agreement) or any of the
terms of the Contemplated Transactions or the relatcd documents (including this
Agreement). Seller and Buyer will consult with each other concerning the means by
which Seller’s employees, customers, suppliers and others having dealings with Seller
will be informed of the Contemplated Transactions, and Buyer will have.the nght to bc
present for any such communication.. :

. 13.3 .Notices

All notices, Consents, waivers and ather communications required or permitted by

" .this Agreement shall be in writing and shall be deemed given to a party when (a)

delivered to the appropriate address by hand or by nationally recognized ovemight.
courier 'service (costs prepaid); (b) sent by fucsimile or e-mail with confirmation of -
transmission by the transmitting equipment; or (c) received or rejected by the addressee, |
if sent by certified mail, return receipt requested, in each case to the following addresses,
facsimile numbers or e-mail addresses end marked to the attention of the person (by name-
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* Seller (before the Closing):

~ with a mandatory copy to:

~ Seller (after the Closing):

Buyer:

with a mandatory copy to:

1000 Color Place

Apopka, FL 32703

Attention: Donnie Crandall, CEQ
Fax: (407) 5984219

Florida Water Services Corporation

1000 Color Place

Apopka, FL 32703

Attention: Carlyn Kowalsky, General Counscl
Fax: (407) 598-4241

E- maxl car]ynk@ﬂonda-water com

Greenbeyg Traurig, P.A.
777 South Flagler Drive, Suite 300.East -

“West Palm Beach, Florida 33401

Attention: Phillip C. Gildan
Fax: (56]) 838-8867

~ E-mail: gildanp@gtlaw.com

' Philip R. Halverson

VP/General Counsel

30 West Superior Street
Duluth, MN 55802 .

Fax: (218) 723-3960

E-mail: phalver'son@allcte.com

J. Lance Rccsc Chairmian
Florida Water Services Authority

" E-mail: cacagms@aol.com

- - Miller, Canficld, Paddock and Stone, PLC

Attention: Richard 1. Lott

" Fax: (850) 469-1088
- E-mail: rilott@prodigy.net

RN
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13.4 Jurisdiction; Scrvicc of Process

Any Proceeding ansmg out of or relating to this Agreement or any Contemplated
Transaction may be brought in the courts of the State of Florida, County of Escambia, or,

if it has or can acquire jurisdiction, in the United States District Court for the Northem )

District of Florida, and each of the parties irrevocably submits to the exclusive
jurisdiction of each such court in any such Proceeding, waives any objection it may now
or hereafter have to venue or to convenience of forum, agrees that all claims in respect of
the Proceeding shall be heard and determined only in any such court and agrees not (o
bring any Procecdmg arising out of or relating to this Agreement or any Contemplated
Transaction in any other court. The parties agree that either or both of them may file a
copy of this paragraph with any court as written evidence of the knowing, voluntary and
bargained agreement between the pames ifrevocably to waive any objections to venue or
‘to coniveaience of forum. Process in any Proceeding referred to in the first sentence of
this section may be served on any party anywhcrc in the world

13 5 Enforcemcnt of Agreement

(a) Noththstandmg any other provision in this Agreement, any. dlsputc ,

among the parties which arises from the Agreement shall be ‘resolved by binding
arbitration conducted in accordance with this Section 13.5. (the “Dispute Resolution

~ Process") Fither party may initiate the Dispute Resolution Process by providing written ;

notice to the other party

(b)" -After transmiittal and receipt of a written notice spccxfymg,the area
or areas of disagreement or dispute, the parties agree to meet at reasonable times and
places, as mutually agreed upon, to discuss the issues.

- () If discussions between the pames fail to resolve the dispute within
fifteen (15) business days of the receipt by each party of the notice described in
subsection (a) of this Section 13.5, a binding arbitration may then be initiated by either

party by written notification to the other party of the existence of a deputc Any and all .
issues related to the matter addressed by the written notice provided in subsccuon (@) of

Section 13.5 or any rcsponsc by the other party shall be raised and resolved in a single
proceeding. . .

(@ - The arbxtrators shall be appomtcd and act as follows: (1) Each party
shall appoint a person as arbitrator within ten (10) business days of the date one of the
parties has notified the ofher of the existence of a dispute; (2) Each appointment shall be

signified in writing to the-counter party and the arbitrators so appointed, within ten (10) -

days of their acceptance of appointment, shall appoint a third arbitrator, who shall chair

the panel. If the arbitrators appointed by the -parties are unable 40 agree ‘upon a third |

... arbitrator, the same. shall be »appoxntcd by:the American: :Arbitration Association fmmn
'.-quale' ed panel -of m’oxtmtors. ‘Each -party shall ‘have  the xight to’ wto P70}
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appointments proposed by the American Arbitration Association. If either party fails to

appoint an arbitrator within ten (10) business days from the date one of the parties has

notified the other of the existence of a dispute, then an arbitrator shall be appointed by the
American Arbitration Association from its qualified panel of arbitrators as the
appointment of the party failing to timely appoint and the two so appointed shall appoint
a third arbitrator to chair the panel. The party on whose behalf an arbitrator is appointed
shall have the right to veto up to two of the arbitrators appointed by the American
Arbitration-Association; (3) Nothing in this Section 6. .04 shall preclude the parties from
mutually agreeing to a single arbitrator 1o resolve the dispute; (4) No urbitrator shall
have a business or other pecuniary relationship with either party, except for, payment of
arbitrator’s fees and expenses without the written conscnt of both parties.

(6)  Arbitrators shall be swom to perform their duties with impartiality
" and fidelity. Tn rendering any decision, the arbitrator shall proceed to consider the
Agreement, the dispute identified in the notice and any response and the actions taken
and the documentation thereof, conduct, and relative posmon, knowledge, and the abxhty
of the parncs in relation to the dispute.

(f) ‘The arbitration hearing shall convene not earlier than sixty (60) days

and not later than ninety (90) days of the acceptance of appointment of all of the
arbitrators chosen by the parties unless the parties mutually agree to an earlier date. The
arbitrators shall render a decision within ten-(10) business days ‘of the date on which the

arbitration hearing concludes, and such decisions shall be in writing and in duplicate, one ’

countcrpart ‘thereof to be delivered simultaneously to each of the parties. The decision
shall contain ﬁndmgs of fact and conc]usmns of law and shall be final and bitiding upon
the parties. s

- (8 The pamcs shall be entiled to discovery pursuant to the Florida
Rules of Civil Procedure. All discovery requests by a-party shall be enforced by the

arbitrators. The arbitration hearing shall not proceed until all outstandmg dxscovcry
requests have bccn fulﬁlled

{h) The fees, charges and expenses of. the arbitrators, any experts

engaged by the arbitrators, the respective counsel engaged by the parties, -and any

witnesses called by the parties shall be paid as follows: the arbitrators shall order each
_ parly to pay their own fecs, charges and cxpenses and asscss the fees, chargcs nnd'

expenses of the arbitrators equally between the pax‘hes : ’ ;

()  The provisions of the Florida Arbitration Code, Chapter 682, Florida

Statutes, and the Florida Evidence Code, Chapter 90, Florida Statutes, except to the-
extent inconsistent with the provisions of this Agreement, shall specifically be deemed to ™ -

apply to any arbitration proccedmg conducted hereunder. Unless the venue is mutually

. agreed-upon -otherwise by ‘the parties, the venue for any mbxtzatxon commenccd pursuant .

y 'to thxs ‘Section shall be in Pensacola,’ Flonda.
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13..6 Waiver; Remedies Cumulative

The rights and remedies of the parties to this Agreement are cumulative and not
alternative. Neither any failure nor any delay. by any party in exercising any right, power
or privilege under this Agreement or any of the documents referred to in'this Agreement
will operate as a waiver of such right, power or privilege, and no single or pamal exercise
of any such right, power or privilege will preclude any other or further exercise of such
right, power or privilege or the exercise of any other right, power or privilege. To the
maximum cxtent permitted by applicable law, (a) no claim or right arising out of this
Agreement or any of the documents referred to in this Agreement can be discharged by
one party, in whole or in part, by a waiver or renunciation of the claim or right unless in

~writing signed by-the other party; (b) no waiver that may be given by a party ‘will be
- applicable except in the specific instance for which it is given; and (c).no notice to or °

demand on one party will be deemed to be-a waiver of any obligation of that party or of

- the right of the party giving such notice or demand to take further action without notice or

demand as provided in this Agreement or the documents referred to in this Agreement
13 J. Entxre Agreement and Modxﬁcatxon |

Thxs Agreement supersedes all prior agreemcnts whether written or oral, ‘between
the parties with respect to its subject matter (including any letter of intent and any
confidentiality agreement between Buyer and Seller) and constitutes (along with ‘the

‘Disclosure Letter, Exhibits and other documeénts delivered pursuant to this Agreement) a

complete and exclusive statemeiit of the terms of the agreement between the parties with

. respect to its subject matter. This ‘Agreemerit may not be amerided, supplemented, or

otherwise .modlﬁed except by a written agreement executed by the party to be charged
with the amendment. .

13.8 Assxgnments Successors and no Thxrd-Party nghts

No party may assxgn any of its nghts or delegate any of its obhgatxons under this
Agréement without the prior written consent of the other partics, except that Buyer may
collaterally assign its rights bereunder to any financial institution providing financing in
connection with the Contemplated Transactions. Subject to the preceding sentence, this

Agreement will apply to, be binding in all respects upen and inure to the benefit of the

successors and permitted assigns of the parties. Nothing expressed or referred to in this
Agreement will be construed to give any Person other than the parties to this Agreement
any legal or equitable right, remedy or claim under or with respect to this Agreement or
any. prov:sxon of this Agreement, except such nghts as shall inure to a successor or
pcnmtted assignee pursuant to tlus Section 13.8.




. supply to Buyer such’ mformatxon, and p

13.9 Severability

If any provision of this Agrccmcnt is held invalid or uncnforccable by, any court of
competent Junsdxcuon, the other provisions of this Agreement will remain in full force
and effect: Any provision of this Agreement held invalid -or unenforceable only In part or
degree will remain in full force and effect to the extent not held invalid or unenforceable.

13.10 Cdnsﬁuction

The headings of Articles and* Sections in this Agreement are provided for
convenience only and will not affect its construction or interpretation. All references to
““Articles,” and “Sections” refer to the corresponding Articles and Sections of this.
Agreement.

13 '11 Time of Essence

Wxth rcgard to all dates and time periods set forth or referred to in this Agreement,
txme is. of the essence. . :

13.12 Govgmmg Law

-This Agreement will be governed by and construed under the laws of the State of
Florida without regard to conflicts-of-laws principles that would require the application
_of any other law. :

13 13 Executxon of Agreement

Thls Agrccmcnt may be executed in one or more countcrparts, éach of which will
be deemed to be an original copy of this Agreement and all of which, when taken
together, will be ‘deemed to constitute one and the same agreement. The exchange of
copies of this Agreement and of signature pages by facsimile transmission shall constitute
effective execution and delivery of this Agreement as to the parties and may be used in
lieu of the original Agreement for all purposes. Signatures of the parties transmitted by -
facsimile shall be deemed to be their original signatures for all purposes.

13.14 Due Diligence.

This Agrccment is being executed without all of its schedules and Exhibits bcmg
attached. ' As to the foregoing which are documents, the parties hereto agree to negotiate
in good faith to finalize the form thercof on or before the Due Diligence Date (us
hereinafter defined). As to the Schedules and other exhibits, all non-attached schedules
and. eXhibits are to be prepared by the .Seller. During thc course of preparing-such

schedules and exhibits, the Seller will give to the Buyer drafts thereof as developed:and. -

,connectxon therethh ‘as " Buyer: »sha]l a?casonab]y rcquest. "In “addition; 3
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acknowledges that Buyer has not conducted the due diligence that Buyer desires to
conduct prior to consummating the transactions contemplated hereby. -Consequently, at
“such timne as Seller completes the schedules and exhibits it is required to complete to be
attached hereto, it shall deliver to Buyer a complete set thereof with a written notice -
stating that the schedules and exhibits so delivered are the final schedules and exhibits.
hereto that it is required to complete and deliver. The date of the foregomg, the “Exhibit
Delivery Date”. If the Exhibit Delivery Date has not occurred on or prior to thirty days_
after the date hereof or, if they are so delivered prior thereto but the Buyer in the exercise
of its reasonable discretion is not satisfied with the substance thereof, the Buyer shall
have the right to terminate this Agreement except that the Seller shall immediately pay-to
the Buyer the Due Diligence Expenses. ‘The Buyer agrees that it will in good faith seek”
to accomplish its due diligence on or before six (6) weeks after the Exhibit Delivery Date. -
" When it has completed its due diligence, it shall notify the Seller. If the Buyer is not
satisfied in its reusonable discretion with the results of its duc diligence, then the Buyer
may terminate this Agreement except that the Seller shall immediately pay to the Buyer
the Due Diligence Expenses. If thie Buyer has not completed its due diligence within the
aforesaid time, then the Seller may terminate this Agreement or'if the expenses of the
Buyer in conducting its due diligence are reasonably projected by Buyer at any time to
exceed.$150,000 and the Seller refuses to approve. the reasonable pro_lectcd amount over
$150,000 as Due Diligence Expenses as defined herein and subject to reimbursement by
the Seller, then the Buyer may terminate this Agreement, and, in each case, the Seller
~ shall pay to the Buyer the Due Diligence Expense.

13.15 Radon Gas.

(2) RADON IS NATURALLY OCCURRING RADIOACTIVE
GAS THAT, WHEN IT HAS ACCUMULATED IN A BUILDING IN SUFFICIENT
QUANTITIES, MAY PRESENT HEALTH RISKS TO PERSONS WHO ARE
EXPOSED TO IT ‘OVER TIME. LEVELS OF RADON THAT EXCEED
. FEDERAL AND STATE GUIDELINES HAVE BEEN FOUND IN BUILDINGS IN
FLORIDA. ADDITIONAL INFORMATION REGARDING RADON TESTING

_ MAY BE OBTAINED FROM THE COUNTY PUBLIC HEALTH UNIT. - °

13.16 Limited Llabzhty

Neither the State of Florida nor any political subdmsxon or municipality thereof,
nor the Buyer, shall be obligated (1) to exercise its ad valorem taxing power or any other
"taxing power in any form on any real or persanal praperty to pay any liability arising out
of, or in any cofinection whatsoever with, this Agreement, or to pay the principal of the
Acquistion Bonds, the interest thereon or other costs incident thereto or (2) to pay the
same from any other funds, except from the Net Revenues realized by the Buyer from its
ownership or operation -of the System, junior and subordinate to the payment of .any’.:
. Bonds or othcr mdcbtcdness payablc fmm such source It is further agreed bctwccn‘ e
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Buyer and the Seller that this Agreement and any obligations arising in connection
therewith, whether for payment of the Purchase Price, or for any claim of liability,
remedy for breach, or otherwise, shall not constitute a lien on the System or any other
property of the Authority, or any municipality, but shall constitute a lien only on the
Pledged Revenues, in the manner provided in this Agreement.

Notwithstanding anything to the contrary contained herein or in any other
instrument or document executed by or on behalf of the Buyer in connection herewith, no
stipulation, covenant, agreement or obligation contained herein or therein shall be
deemed or construed to be a stipulation, covenant, agreement, or obligation of any
present or future member, officer, employee or agent of the Buyer, or of any mcorporator,
member, director, trustee, officer, employee or agent of any successor'to the Buyer, in
any such person's individual capacity, and no such person, in his individual capacity,
shall be liable personally for any breach or non-obscrvance of or for any failure to
perform, fulfill or. comply with any such stipulations, covenants, agreements’ or
obligations, nor shall any recourse be had for the payment of'the principal of, premium, if
any, or, interest on any of the Bonds or for any claim based thereon or on any such
stxpu]anon, covenant, agreement, or obligation, against any such person, in his individual
capacity, either directly or through the Buyer or any successor to the Buyer, under any
rule of law or equity, statute or constitution or by the enforcement of any assessment or
_penalty or otherwise, and all such liability of any such person, in his individual capacity,
is hereby expressly waived and released.  All references to the Buyer in this paragraph
shall be deemed to include the Buyer, the City of Gulf Breeze, the City of Mxlton, thelr
, rcspccnve Mayors, Council Members, officers, cmployccs and agents. -

Thc Buyer shall not be obligated to pay any liability, claim or obligation arising
from or in connection with this Agreement or the transactions contemplated therehy, ar
any bonds or the interest thereon, from any funds of the Buyer derived from any source
other than the Pledged Revenues, junior and subordinate the payment of the bonds .
secured by such Pledged Revenues. The Seller hereby agrees to indemnify and defend
the Buycr and hold the Buyer harmless against any and all claims, losses liabilities or
damages in any way growing out of or resulting from challenges to this Agreemcnt or
objections to the Authority to complete the contemplated transactions to the prior to
closing, including, without limitation, all costs and expenses of the Buyer, mcludmg
rcasonablc attorney's fees, incurred in the performance of any activities of the Buyer in
connection with the foregoing. All references to the Buyer in this paragraph shall be
deemed to include the Buyer, the City of Gulf Breeze, the City of Milton, their respective
Mayors, Council Mcmbers, oflicers, cmployccs, and agents.

Nothmg herein shall be deemed to authorize, create or impose upon the City of
Gulf Breeze or the City of Milton any obligation, -duty, liability or responsibility for the

taking of or refraining from any action, or for. the payment of any sums for any reason,.:

L ‘whatsoever. “The’ Seiler hereby acknowledges that the- Cxty of Gulf Breeze ‘and the C:ty °,. S
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Milton shall have no liability whatsoever on account of this Agreement or the.
transactions contemplated hereby, including, without limitation, any claims or liabilities
arising on account of any breach, misrepresentation or other action or failure to'act on the

part of the Buyer. The Seller hereby covenants and-agrees that it will never seek remedy

or recourse against, or seek to impose any liability upon, the City of Gulf Breeze or City
of Milton, for any liability or claim arising in connection with or relating to this
Agreement or the transactions contemplated thereby, whether against the Buyer; the

. Cities of Gulf Breeze or Milton directly, or otherwise, under any rule of law or equity,
statute or constitution or by the enforcement of any provision of this Agreement, or by ,

way of assessment or penalty or otherwise; and all such liability of any such entities is
hereby cxprcssly Waxved and relcased

If, prior to closing, the Seller shall determine that, because of its indemnity
obligations of clause (ii) of the preceding paragraph is no longer economically feasible to
pursue to the Closing or the transaction contemplated hereby, Seller may elect to gi*)c
written notice to the Buyer that it no longer wishes to complete the Closing transaction.
Upon rcce1pt of such notice, Buyer may elect to proceed with the Closing without such
mdcmmty “under said clause (if) (in which, case the Seller shall be cxcuscd from any
further indemnity obligation under said ¢clause (ii)), or to terminate its obligations
hereunder (in which case the Seller shall be liable for Liquidated Damages).

The prpvisioné of this Scctiop shall survive the termination of this Agrccm‘cnt.
13.17 Obligations Subordinate.

‘All. obligations of the Buyer hereunder or arising in ‘connectiontherewith (the
“Utility Acquisition Liabilities” or "UA Liabilities™) shall be limited and special
obligations of the Buyer, payable solely from the Net Revenues, junior and subordinate to
the outstanding Bonds of the Authority. The UA Liabilities shall not be or constitute a
general indebtedness, liability, general or moral obligation, or a pledge of the faith, credit

or taxing power of the Buyer, the State of Floxida, of ‘any political subdivision or

municipal corporation thercof, within the meaning ‘of any constitutional or statutory -
provision or limitation. Neither the State of Floridu nor uuy political subdivision-or-
.municipal corporation thereof, nor the Buyer shall be obligated (1) to levy ad valorem -

taxes on any property to pay the UA Liabilities or other costs incident thereto or (2) to

pay the same from any other funds of the Buyer, except from the Net Revenues, junior :

and subordinate to the outstanding Bonds of the Authority. It is further agreed between

the Buyer and the Seller that the. UA Liabilities shall not constitute a lien upon the .

System or facilities, or any part thereof, or on any othér property of the Buyer, but shall

constitute a lien only on the Net Rchnucs, junior and subordmatc to the outstandmg-
-Bonds of the Authonty C
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. IN WITNESS WHEREOF, the parties have executed this Agrécmcnt as of the

date first written above.

Buyer

. Seller:

Dlor da Uh.tef Sef(//\ce.s ﬂ-V?’hor}f‘/
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AMENDMENT AND RESTATEMENT
OF

ASSET PURCHASE AGREEMENT
by and between
FLORIDA WATER SERVICES CORPORATION
and

FLORIDA WATER SERVICES AUTHORITY

Dated as of December 20, 2002




AMENDMENT AND RESTATEMENT OF ASSET PURCHASE AGREEMENT

This Amendment and Restatement of Asset Purchase Agreement is dated as of
December 20, 2002, by and between Florida Water Services Authority, a public entity
of the State of Florida (“Buyer”), and Florida Water Services Corporation, a Florida
corporation (“Seller”).

RECITALS

WHEREAS, Seller and Buyer did enter into a certain Asset Purchase Agreement
dated as of September 19, 2002 (the “Original Agreement”) and wish to amend and
restate it in its entirety (other than the Preambles thereto) (the Original Agreement as
amended and restated hereby, the “Agreement”);

WHEREAS, Seller owns potable water production, supply, treatment, and
distribution systems, alternative water systems, wastewater collection, transmission,
treatment and disposal systems, and reclaimed water facilities in various incorporated and
unincorporated areas in Florida (the “System,” as hereinafter defined); and

WHEREAS, Buyer, pursuant to Chapter 163, Florida Statutes, and the Interlocal
Agreement dated as of September 16, 2002; creating Buyer (the “Interlocal Agreement”)
and other applicable laws, has the power and authority to acquire and provide potable
water, wastewater, and reclaimed water facilities and to provide service:outside of the
boundaries of its participating members; and :

WHEREAS, various governmental entities have threatened to condemn portions
of System of the Seller, including portions of the water, wastewater and reclaimed water
utility Facilities of the Seller, and in lieu of condemnation, Buyer desires to acquire all or
substantially all of the assets which are used by Seller in providing services through the
water, wastewater and reclaimed water Facilities throughout the State of Florida, dand-to
avoid condemnation, Seller has conserited to sell those assets to Buyer; and '

WHEREAS, Seller desires to sell, and Buyer desires to purchase, the Assets (as
herein defined) of Seller for the consideration and on the terms and subject to the
conditions set forth in this Agreement;

Now therefore, the parties, mtendmg to be legally bound, do hereby amend and '
restate the Original Agreement so that it shall read in its entirety as follows -




1. Definitions and Usage
1.1 Definitions

For purposes of this Asset Purchase Agreement as amended and restated (the
“Agreement ), the following terms and variations thereof have the meamngs specified or
referred to in this Section 1.1:

“Accounts Receivable”-- (a) all customer accounts receivable and other rights to
payment from customers of Seller and the full benefit of all security for such accounts or
rights to payment; (b) all other accounts or notes receivable of Seller and the full benefit
of all security for such accounts or notes; and (c) any claim, remedy or other right related
to any of the foregoing.

“Acquisition Bonds”-- means Bonds issued by the Buyer primarily for the purpose
of paying the Purchase Price or installments thereof and anticipated to be in an aggregate -
amount sufficient to produce Acquisition Bond Net Proceeds in an amount equal to the
Purchase Price.

“Acquisition Bonds Net Proceeds’ -- means the amount received from the sale of
Acquisition Bonds pursuant to subsection 2.3(E), less the costs of issuing the Bonds, less
the amount required to fund the debt service reserve, and less $51,000,000 for the
- purpose of funding capital and renewal and replacement reserves (although it is not
required to be so used). Installment 1 of the Purchase Price as set forth in subsection
2.3(A) will be automatically adjusted to equal the Acquisition Bonds Net Proceeds.

“AFPI” means allowance for funds prudently invested as such term is used by the
Florida Public Service Commission.

“Appurtenances”--- all privileges, rights, easements, hereditaments and
appurtenances belonging to or for the benefit of the Land, including all easements
appurtenant to and for the benefit of any Land (a “Dominant Parcel”) for, and as the
primary means of access between, the Dominant Parcel and a public way, or for-any other
use upon which lawful use of the Dominant Parcel for the purposes for which it is’
presently being used is dependent, and all rights existing in .and to any streets, alleys,
~ passages and other rights-of-way included thereon or-adjacent thereto (before or after
vacation thereof) and vaults beneath any such streets.

“Assets” or “Assets to Be Sold"- as defined in Section 2.1.
“Asmgmnent and Assumphon Agreement” as defined in Secuon 2. 7(a)(n)

| “hssumed Lisbilites




“Beck Reserve” — means the sum of $17,800,000 which the Buyer will be funding
as a capital reserve in accordance with the Beck Schedule to provide funding for
currently unidentified capital projects for the small utility systems as identified in the
R.W. Beck Report dated as of December 18, 2002, as all systems not including the 14
largest systems as identified on Table 1 “14 Largest Systems” (the Small Systems™)
which capital projects may be identified by the Buyer from the date of Closing until
September 30, 2007. Buyer shall notify Seller in writing of each Small System Project
identified by Buyer and estimated cost for each such Small System Project. Disputes, if
any, as to necessity, reasonableness and cost shall be resolved in accordance with Section
13.5. The Beck Reserve shall be invested by Buyer and interest earned on the Beck
Reserve shall be credited to the Beck Reserve.

“Beck Schedule” — means the following maximum amounts per fiscal year for
capital improvement to the Small Systems as contemplated by the R.W. Beck Report
dated as of December 20, 2002: $3,162,000 for year ended 9/30/03 plus any additional
money actually spent during that time period, $3,527,000 for year ended 9/30/04 plus any
additional money actually spent during that time period, $3,555,000 for year ended
9/30/05 plus any additional money actually spent during that time period, $2,758,000 for
year ended 9/30/06 plus any additional money actually spent during that time period, and
$4,797,000 for fiscal year ended 9/30/07 plus any additional money actually spent during
that time period.

“Best Efforts”-- the efforts that a prudent Person desirous of achieving a result
would use in similar circumstances to achieve that result as expeditiously as possible,
provided, however, that a Person required to use Best Efforts under this-Agreement will
not be thereby required to take actions that would result in a material adverse change in
the benefits to such Person of this Agreement and the Contemplated Transactions or to
dispose of or make any change to its business, expend any material funds or incur any
other material burden.

“Bill of Sale”-- as defined in Section 2.7(a)(i).

“Bonds” shall mean revenue bonds, the interest on which (1) accrues at ﬁxed rates

- and (ji) is excluded from gross income of the holder thereof for federal income tax

" purposes, to be issued by the Buyer and payable solely from and secured solely by the

Net Revenues of the System and, if consented to by Bujyer, other assets of the Buyer. i

“Breach”- any breach of, or any maceuraey in, any representatlon or warranty or

any breach ‘of; or a failure to perform or eomply with, any covenant or obligation, in or of

th1s Agreement.

: RN e ) : 3 ;"':-' o
“Buyer” as. deﬁned in the ﬁrst paragraph of this Agreement.
» L ',‘.3

-‘fBusmess Day” any day other than (a) Saturday or Sunday; or (b) any oth' ' "da v
' *Fl l :




“Buyer Indemnified Persons”-- as defined in Section 11.2.

"Capital Charges"- revenues, exclusive of Special Assessments, derived by the
Buyer from impact fees, guaranteed revenues, service availability fees, or other such feeg
or charges, imposed upon landowners, builders or developers in connection with the
Buyer improvement of property within the services areas of the System to defray the
costs of capital facilities.

“Capital Improvement Plan”---as defined in Section 2.3(c).

“Capital Improvement Plan Requirement”— an annual amount of $25,000,000 for
the purpose of providing extraordinary maintenance, rehabilitation, upgrades to
equipment or facilities, increased plant capacity, and extensions and enlargements to the
System, and excluding well and septic tank conversions.

“Closing”-- as defined in Section 2.6.

“Clbsing Bonds” — as defined in Section 2.3(E).

“Closing Date”-- the date on which the Closing actually takes place.
“COBRA”-- as defined under Federal Employment Law.

“Code”-- the Internal Revenue Code of 1986.

“Confidential Information”-- as deﬁncd in Section 12.1.

“Contemplated Transactions™- all of the transactions contemplated by this
Agreement.

“Cost of Operation and Maintenance"- all current expenses, paid or accrued, for
“the operation, maintenance and repair of all Facilities of the System, as calculated .in
accordance with generally accepted :accounting principles for units of local government
and on a consistent basis with the operation and maintenance and repair of the Facilities
of the System under Seller’s ownemhxp, and shall include, without limiting the generality
of the foregoing, insurance premiums, administrative expenses of the Buyer related solely
to the System, labor, cost of materials, consumables and supplies used :for current
operation, but excludmg any reserve for renewals or replacements, any extraordinary or
emergency repairs, any replacements, any capital expenditures, any ellowance for
interest .or ‘depreciation - or -amortization, any other ‘non-cash item, “any- profit, -any
franchise fees, any payments in lieu of taxes, and. any voluntary payments to oﬂier
govemmentalcnuu&e notreqmredby law. | =




“Damages”-- as defined in Section 11.2.
“Debt Service” — as defined in Section 2.3(E).
“Debt Service Base Amount” — as defined in Section 2.3(E)

“Due Diligence Expenses”— in addition to such sums already funded by Seller, a
sum up to $200,000 or such greater amount as the Seller may in the future approve in
writing, to reimburse the costs incurred by the Buyer for its due diligence expenses in
making the decision to acquire the System and issue the Acquisition Bonds for the
Purchase Price.

“Effective Time”-- 12:01 am. on the Closing Date.
“Employee Plans”-- as defined in Section 3.13.
“Employment Agreement”-- as defined in Section 2.7(a)(vi).

“Encumbrance”-- any charge, claim, community or other marital property interest,
condition, equitable interest, lien, option, pledge, security interest, mortgage, right of
way, easement, encroachment, servitude, right of first option, right of first refusal or
similar restriction, including any restriction on use, voting (in the case of any security or
equity interest), transfer, receipt of income or exercise of any other attribute of
ownership. -

“Environment”-- soil, land surface or subsurface strata, surface waters  (including
navigable waters and ocean waters), ground waters, drinking water supply, stream
sediments, ambient air (including indoor air), plant and animial life and any other
environmental medium or natural resource.

“Environmental, Health and Safety Liabilities”-- any cost, damages, expense,
liability, obligation or other responsibility arising from or under-any Environmental Law
or Occupatlonal Safety and Health Law, mcludmg those consisting of or relating to:

(&) any environmental, health or safety matter or condition (mcludmg:.
on-site or off-site contamination, occupational safcty and health and regulation of
~ any chemxcal substance or product); N

(b) any fine, penalty, judgment, award, settlement, legal or

administrative proceeding, damag&s, loss, claim,-demand or response, remedial or -

inspection :cost or expense arising under any Env:ronmental Law -or Occupatlonal o
Safety and Health Law; . _




including any cleanup, removal, containment or other remediation or response
actions (“Cleanup”) required by any Environmental Law or Occupational Safety
and Health Law (whether or not such Cleanup has been required or requested by
any Governmental Body or any other Person) and for any natural resource
damages; or

(d) any other compliance, corrective or remedial measure required under
any Environmental Law or Occupational Safety and Health Law.

The terms “removal,” “remedial” and “response action” include the types of
activities covered by the United States Comprehensive Environmental Response,
Compensation and Liability Act of 1980 (CERCLA).

“Environmental Law”-- any Legal Requirement that requires or relates to:

(a) advising appropriate authorities, employees or the public of intended
or actual Releases of pollutants or hazardous substances or materials, violations-of
discharge limits or other prohibitions and the commencement of activities, such as
resource extraction or construction, that could have significant impact on the
Environment;

(b)  preventing or reducing to acceptable levels the Release of pollutants
or hazardous substances or materials i_nto the Environment;

(¢) reducing the quantities, preventing the Release or tmmrmzmg the
hazardous charactensucs of wastes that are generated; Sy

(d)  assuring that products are designed, formulated, packaged and used
so that they do not present unreasonable risks to human health or the Environment
when used or disposed of;

(e) protecting resources, species or ecological amenities;

® reducing to acceptable levels the risks inherent in the transportation
of hazardous substances, pollutants, oil or other potentially harmful substances;

(g) cleaning up pollutants that have “been Released, preventing the
Threat of Release or paying the costs of such clean up or prevention; or

(h) making. rwponsible parties pay private parties, or groups of them, for:
damages done to their health or the Environment or permitting self-appointed ...
o 'repmentauvw of the publxc mterest to recover for mjuuw done to pubhc assets




“Exchange Act’-- the Securities Exchange Act of 1934.
“Excluded Assets”-- as defined in Section 2.2.

“Facilities”-- the Land, leasehold, license, easement, right-of-way, prescriptive
claim or other interest in real property currently owned or operated by Seller or used by
the Seller in the operation of the System, including the Tangible Personal Property used
or operated by Seller at the respective locations of the Land, and excluding the Excluded
Assets.

“Future Transfer Adjustment Process” — in the event that Buyer elects to transfer
any part or parts of the System from time to time after Closing, to the extent that such
transfer or transfers reduce the Buyer’s collection of Gross Revenues and the Capital
Charges collected by the Buyer (“Transfer Impact”), the provisions of this Agreement
related to Seller’s revenue guarantee amount of Gross Revenues and the applicable
Maximum Annual Retainage threshold amount which must be met before payment of
Capital Charges to Seller shall be adjusted by Buyer and Seller to reflect the Transfer
Impact. In the event Buyer and Seller cannot agree on the Transfer Impact,
disagreements shall be submitted to the dispute resolution process in Section 13.5.

“GAAP”-- generally accepted accounting principles applicable to the Seller for
financial reporting in the United States, applied on a basis consistent with the basis on
which the balance sheets and the other financial statements referred to in Section 3.3
were prepared. )

“Governing Documents -- the articles or certificate of mcorporatlbn and the
bylaws of Sellers. :

“Governmental Authorization”- any consent, license, registration or permit
issued, granted, given or otherwise made available by or under the authority of any
Governmental Body or pursuant to any Legal Requirement.

“Governmental Body”-- any:

(a) federal, state, local, mumclpal or other govemment;

(b) governmental authonty of any natm'e (including any agency, branch, -

department, board, :commission, court, tribunal or other entlty exerc1smg
governmental powers ), or .

! (© body exercising any administrative, executwe, judicial, leglslatlve, -
: polloe, regulatory ortaxmgauthoutyprpowgt, o L




other charges for the services or Facilities of the System, excluding state and federal
grants and grants in aid of construction, unless otherwise provided herein, all calculated
in accordance with generally accepted accounting practice applicable to a local
government. "Gross Revenues" or "Revenues" shall also be deemed to include any
amounts (exclusive of Capital Charges retained by Seller) received by the Buyer as
Capital Charges for any facilities acquired from the Seller, but shall not include Special
Assessments or Capital Charges for any facilities not purchased from the Seller.

“Guarantee” -- as defined in Section 2.3(E).

“Hazardous Activity”-- the distribution, generation, handling, importing,
management, manufacturing, processing, production, refinement, Release, storage,
transfer, transportation, treatment or use (including any withdrawal or other use of
groundwater) of Hazardous Material in, on, under, about or from any of the Facilities or
any part thereof into the Environment and any other act, business, operation or thing that
increases the danger, or risk of danger, or poses an unreasonable risk of harm, to persons
or property on or off the Facilities.

“Hazardous Material”-- any substance, material or waste which is or will
foreseeably be regulated by any Governmental Body, including any material, substance
or waste which is defined as a “hazardous waste,” “hazardous material,” “hazardous
substance,” “extremely hazardous waste,” “restricted hazardous waste,” “contaminant,”

“toxic waste” or “toxic substance” under any provision of Environmental Law, and
including petroleum, petroleum products, asbestos,  presumed asbestos-contammg
material or asbestos-containing material, urea formaldehyde and polychlorinated
biphenyls.

“Improvements’ -- all buildings, structures, fixtures and improvements located on
the Land or included in the Assets, including those under construction.

“Indemnified Person”-- as defined in Section 11.9.
“Indcmnifyiﬁg Person”— as defined in Section 11.9.
‘Ww Policy” — as defined in Section 2.3(F).
“Intellectual Property Assets”-- as defined in Section 3.14,
“Interest Rate Adjustment” — as defined in Section 23(E).

“Inventoms - all mventones of Seller, Wherevet located, mcludmg mthout -




“IRS”-- the United States Internal Revenue Service and, to the extent relevant, the
United States Department of the Treasury.

“Land”-- all parcels and tracts of land in which Seller has a fee ownership interest,
except for the parcels and tracts of land set forth in Exhibit 2.2.

“Lease”-- any Real Property Lease or any lease or rental agreement, license, right
to use or installment and conditional sale agreement to which Seller is a party and any
other Seller Contract pertaining to the leasing or use of any Tangible Personal Property.

“Legal Requirement”-- any federal, state, local, municipal, or other constitution,
law, ordinance, principle of common law, code, regulation, or statute.

“Liability”-- with respect to any Person, any liability or obligation of such Person
of any kind, character or description, whether known or unknown, absolute or contingent,
accrued or unaccrued, disputed or undisputed, liquidated or unliquidated, secured or
unsecured, joint or several, due or to become due, vested or unvested, executory,
determined, determinable or otherwise, and whether or not the same is required to be
accrued on the financial statements of such Person.

“Material Consents”-- as defined in Section 7.3.

“Maximum Annual Retainage” -- means, for each period in which Seller is
entitled to receipt of any portion of the Capital Charges pursuant to Section 2.2(b) hereof,
the sums set forth as follows, as adjusted pursuant to the Future Transfer Adjustment
Process, and subject to the set-offs permitted under Section 2.2(b) hereof in €dch ﬁsoal
year in the maximum amount set forth in the Beck Schedule for such fiscal year:

PERIOD APPLICABLE
MAXIMUM ANNUAL RETAINAGE
,é Period 1: All Capital Charges collected by Buyer in excess of
| Date of Closing $11,250,000, not to exceed $5.000,000, and not to exceed

; through 9/30/03 Maxnmum Cumulative Retamag

{Period 2: - All Capital Charges collected by Buyer in excess of;
| 10/01/03 through | $10.000.000, not to exceed $5,000,000 and not to exceed *
{9/30/04 . Maxlmum Cumulative Retainage

: Per.iodv3. - | Ql Cap_ital Charges collected bx Buzer in excessof - 4 ,”'
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Period 4: All Capital Charges collected by Buyer in excess of
Each fiscal year of $8,500,000 per fiscal year, not to exceed $8,500,000 and not to
Buyer starting exceed Maximum Cumulative Retainage

10/01/05, until
Seller has received
the Maximum
Cumulative
Retainage

“Maximum Cumulative Retainage”-- the aggregate sum of $36 Million, as
adjusted by Section 2.2(b), below.

“Monthly Fees” -- as defined in Section 2.3(D).

"Net Revenues" shall mean Gross Revenues less the Cost of Operation and
Maintenance.

“Occupational Safety and Health Law”-- any Legal Requirement designed to
provide safe and healthful working conditions and to reduce occupational safety and
health hazards under the Occupational Safety and Health Act.

“One Year Call Bonds” -- as defined-in Section 2.3(E).

“QOrder’”’-- any order, injunction, judgment, decree, ruling, assessment or arbltratlon
award of any Governmerital Body or arbitrator.

“Ordinary Course of Business”-- an action taken by a Person will be deemed to
have been taken in the Ordinary Course of Business only if that action is consistent in
nature, scope and magnitude with the past practices of such Person and is taken in the
ordmary course of the normal, day-to—day operatlons of such Person.

“Permitted Encumbrances — as. deﬁned in Sectlon 37.

“Person”-- an individual, partnetshxp, corporation, business trust, limited liability
company, limited liability - partnership, joint stock” company, trust, unmcorporated \
association, joint venture or other entity or a Governmental Body.

“Proceedmg any action, arbitration, audlt, hearing, mvestxgatlon, httgahon T

 suit (whether civil, -criminal, administrative, judicial or investigative, whether formal or

mformal whether- pubhc or- pnvate) commenced, brought, conducted or heard by or, =
rwise




“Real Property”-- the Land and Improvements.
“Real Property Lease”-- any ground lease or space lease.

“Record”-- information that is inscribed on a tangible medium or that is stored in
an electronic or other medium and is retrievable in perceivable form.

“Related Person”-- (a) any Person that directly or indirectly controls, is directly or
indirectly controlled by or is directly or indirectly under common control with such
specified Person;

(b)  any Person that holds a Material Interest in such specified Person,;

(¢)  each Person that serves as a director, officer, partner, executor or
trustee of such specified Person (or in a similar capacity);

(d)  any Person in which such specified Person holds a Material Interest;
and :

()  any Person with respect to -which such specified Person serves as a
general partner or a trustee (or in a similar capacity).

For purposes of this definition, (a) “control” (including “controlling,” “controlled

by,” and “under common control with”) means the possession, direct or indirect, of the
power to direct or cause the direction of the management and policies of a Person, :
whether through the ownershlp of voting securities, by contract or otherwise; and shall be \
construed as such term is used in the rules promulgated under the Securities Act; (b) the |

“Family” of an individual includes (i) the individual, (ii) the individual’s spouse, (iii) any
other natural person who is related to the individual or the individual’s spouse within the |
second degree and (iv) any other natural person who resides with such individual; and (¢) - \
“Material Interest” means direct or indirect beneficial ownership (as defined in Rule 13d- }
3 under the Exchange Act) of voting securities or other voting interests representing at \

~ least ten percent (10%) of the outstanding voting power of a Person or equity securities or

other equity interests representmg at least ten percent (10%) of the outstanding equlty

-securities or equity interests in a Person. ' ‘

“Release”-~- any release, spill, émission, lealdn\g pumping, pouring, fdumping,
emptying, injection, deposit, disposal, discharge, dispersal, leaching or mlgranon on or
- into the Env:ronment or into or out of any property -

“Remedial Action” all actions, mcludmg any capital expenditures, reqmred (a) O

to clean up, remove, freat or in any other.: way ;addwes any Hazardous Matenal Ry o thi
.",t:‘{b) ».10 ':preyent the: Release jorTh @ g or"to ize 't_h
Mat&iﬂl Br'o th‘erﬁ"h *g‘tahbé“?‘éo it dowhb‘t miigithte or ¢




remedial studies and investigations or post-remedial monitoring and care; or (d) to bring
all Facilities and the operations conducted thereon into compliance with Environmental
Laws and environmental Governmental Authorizations.

‘“Remedial Capital Projects”— capital projects needed to serve existing customers
as of the date of Closing that are necessary (i) to repair or replace Facilities that are
defective, inoperative, or failing, (ii) to improve or repair the Facilities to the extent that
the Facilities are not performing their intended functions in a commercially reasonable
and efficient manner, (iii) to replace or improve the Facilities in order. to cure any
violations of any Governmental Authorizations; and (iv) to perform extraordinary
maintenance or deferred maintenance that is necessary to enable the Facilities to perform
their intended functions. Remedial Capital Projects shall not include any expansion
related capital improvements, normal maintenance, renewal and replacement items
normally incurred in the Ordinary Course of Business, or any Beck Reserve project.
Buyer shall have twelve (12) months from the date of Closing to investigate and
determine the extent of Remedial Capital Projects existing as of the date of Closing, if
any, which determination shall be consistent with prevailing utility industry maintenance
practices. On or before the first anniversary of execution of this Agreement, Buyer shall
notify Seller in writing of the specific projects and estimated cost for each Remedial
Capital Project. Disputes, if any shall be resolved in accordance with Section 13.5.

“Remedial Capital Projects Amount”-- an amount sufficient to enable the Buyer
to fund all required Remedial Capital Projects for the System as it existed as of the date
of the Closing, which amount shall be in excess of the aggregate amount of $29 Million
funded for capital improvements as part of the Acquisition Bonds plus_the Capital
Improvement Plan Requirement for five years and the Renewal and Replacement
Requirement for five years.

“Renewal and Replacement Requirement -- an annual amount equal to
$5,000,000 to be used for the purpose of paying the cost of renewals, upgrades,
. enhancements, or the replacement of capital assets of the System and exu'aordmary and
emergency repairs thereto.

' “Representatrve - with respect to a particular Person, any director, officer,
~ manager, employee, agent, : consultant, advisor, acoquntant, financial advrsor, lcgal
counsel or other representative of that Person. ;

“Retamcd Liabilities”-- as 'deﬁned in Section 2.4(b).
“Seller” - 85 dcﬁned in the first paragraph ‘of th1s Agreement.

2. .



subject to any obligation or liability; or (c) by which Seller or any of the assets owned or
used by Seller is or may become bound or are encumbered.

“Small Systems” — is defined in the Beck Reserve definition above.

"Special Assessments" -- shall mean revenues derived by the Buyer from special
assessments imposed upon benefited property in connection with post-Closing
acquisition or construction of additions, extensions or improvements to the System.

“Subsidiary”-- with respect to any Person (the “Owner”), any corporation or other
Person of which securities or other interests having the power to elect a majority of that
corporation’s or other Person’s board of directors or similar governing body, or otherwise
having the power to direct the business and policies of that corporation or other Person
(other than securities or other interests having such power only upon the happening of a
contingency that has not occurred), are held by the Owner or one or more of its
Subsidiaries.

“System” -- shall mean the complete combined and consolidated water, sewer and
reclaimed water utility systems of the Seller together with any and all assets,
improvements, extensions and additions thereto hereafter constructed or acquired, but not
including the Excluded Assets.

“Tangible Personal Property”-- all machinery, equipment, tools, furniture, office
equipment, computer hardware, supplies, materials, vehicles and other items of tangible
personal property (other than Inventories) of every kind owned or leased by Seller
(wherever located and whether or not carried on Seller’s books), together with any
express or implied warranty by the manufacturers -or sellers or lessors of any item or
component part thereof and all maintenance records and other documents relating thereto.

“Tax” -- any income, gross receipts license, payroll, employment, excise, -
severance, stamp, -occupation, premium, property, -environmental, windfall profit,
customs, vehicle, alrplane boat, vessel or other title or registration, capital stock,
franchise, employees’ income withholding, foreign or domestic withholding, social
security, unemployment, disability, real property, personal property, sales, use, transfer,
value added, alternative, add-on minimum and other tax, fee, assessment, levy, tariff,
«charge or duty of any kind whatsoever and any interest, penalty, addition or, additional
~ amount thereon imposed, assessed or collected by or under the authority of any

Govemmcntal Body or payable under any tax-sharing agreement or any other contract. '

“Tax Retum” any return (including any information return), report, statement, :

_schedule, notice, form, declaration, cldim for refund ‘or other document or information, | -

.- filed with-or.subiitted $o,:0r required 4o be filed withior submitted to0,.any Govemm
B6dym connectxonm& the detetmmauon, ass&ssment, ‘collection’or § payment of any T
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or in connection with the administration, implementation or enforcement of or
compliance with any Legal Requirement relating to any Tax.

“Ten Year Call Bonds” -- as defined in Section 2.3(E).
“Third Party”-- a Person that is not a party to this Agreement.

“Third-Party Claim”-- any claim against any Indemnified Person by a Third Party,
whether or not involving a Proceeding.

“Threat of Release”-- a reasonable likelihood of a Release that may require action
in order to prevent or mitigate damage to the Environment that may result from such
Release.

_ “Unbilled Customer Revenue” -- revenue for services provided to customers prior
to the Effective Time that have not yet been billed as of the date of Closing, calculated on
a basis consistent with Seller’s current billing practices.

1.2 Usage

(a) Interpretation. In this Agreement, unless a clear contrary intention
appears:

(i)  the singular number includes the plural number and vice
versa;

-

(ii) reference to any Person includes such Person’s’successors
and assigns but, if applicable, only if such successors and assigns are not
prohibited by this Agreement, and reference to a Person in a particular
capacity excludes such Person in any other capacity or individually;

(iii) reference to any gender includes each other gender;

@iv) reference to any agreement, document or instrument means
such agreement, document or. instrumént as amended or modified and in
effect from time to time in accordance with the terms thereof;,

) “hereunder,” “hereof,” “hereto,” and words of sunﬂar import
shall be deemed references to this Agreement as-a ‘whole and not to- any
particular Article, Secuon or other provision hereof;

(vx) “mcludmg” {(and with correlative meanmg “mclude”) ‘means
wi Jimiting the; :




(vii) with respect to the determination of any period of time,
“from” means “from and including” and “to” means “to but excluding”; and

(viii) references to documents, instruments or agreements shall be
deemed to refer as well to all addenda, exhibits, schedules or amendments
thereto

(ix)  the phrase “the date hereof”, the “date of this Agreement” or
similar phrases means December 21, 2002.

(b)  Accounting Terms and Determinations. Unless otherwise specified
herein, all accounting terms used herein shall be interpreted and all accounting
determinations hereunder shall be made in accordance with GAAP, as the same applies to
the Seller, and in accordance with generally accepted accounting prmmples applicable to
units of local government, as the same applies to the Buyer.

(c)  Legal Representation of the Parties. This Agreement was negotiated
by the parties with the benefit of legal representation, and any rule of construction or
interpretation otherwise requiring this Agreement to be construed or interpreted agamst
any party shall not apply to any construction or interpretation hereof.

2. Sale and Transfer of Assets; Closing
2.1  Assets To Be Sold

Upon the terms and subject to the conditions set forth in this Agreement, at the
- Closing, but effective as of the Effective Time, Seller shall sell, convey, assign, transfer
and deliver to Buyer, and Buyer shall purchase and acquire from Seller, free and clear of
any Encumbrances (except as to Appurtenances to the extent provided for elsewhere
herein) other than Permitted Encumbrances, all of Seller’s right, title and interest in and
to all of Seller’s property and assets, real, personal or mixed, tangible and intangible, of
every kind and description, wherever located, including the following (but excludmg the
Excluded Assets)

(a) allReal Property and all Appurtenances;

() all Tangible Personal Property; ' }-
.'(e) all Inventories;

all Accounts Recelvable and Unbﬂled Customer Revenue,

sifiting Exoluded Assels
%i&nter hto aﬁ” S‘é‘il
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(f)  all Governmental Authorizations and all pending applications
therefor or renewals thereof, in each case to the extent transferable to Buyer;

(g)  all data and Records related to the operations of Seller, including
client and customer lists and Records, all personnel records (provided that Seller shall
have reasonable access thereto) referral sources, research and development reports and
Records, production reports and Records, service and warranty Records, equipment logs,
operating guides and manuals, financial and accounting Records, creative materials,
advertising materials, promotional materials, studies, reports, correspondence and other
similar documents and Records, subject to Legal Requirements;

(h) all of the intangible rights and property of Seller, including
Intellectual Property assets, the trade name, “Florida Water Services”, going concern
value, goodwill, telephone, telecopy and e-mail addresses and listings;

(i)  all claims of Seller against third parties relating to the Assets,
whether choate or inchoate, known or unknown, contingent or non-contingent; and

()  all rights of Seller relating to deposits and prepaid expenses, claims
for refunds and rights to offset in respect thereof and that are not excluded under Section
2.2, and not including Seller letters of credit for which the Seller is an applicant.

All of the property and assets to be transferred to Buyer hereunder are herein
referred to collectively as the “Assets” or “Assets to be Sold”.

2.2  Excluded Assets

Notwithstanding anything to the contrary contained in Section 2.1 or elsewhere in
this Agreement, the following assets of ‘Seller (collectively, the “Excluded Assets™) are
not part of the sale and purchase contemplated hereunder, are excluded from the Assets
and shall remain the property of Seller after the Closing:

. (@) all cash, cash equivalents and short-term investments; all payments
(other than Customer Deposits) received by Seller prior to Closing (other than as set
forth in Section 2.1(k) above); .

(b)  Capital Charges received after the Closing by Buyer which shall be
remitted to Seller in each one-year period following the date of the Closing, provided that
(i) the total amount of Capital -Charges retained by and belonging to Seller for any one -
such year shall not exceed the Maximum Annual Retainage (and at such time as the total -
amount of Capital Charges remitted-to Seller for any such one year period equals the
Maximum Annual Retainage, all further Capital Charges received by the System m_suoh
year; shall be retainied: byandsbelogg %0} "e’&Buyer), #nd (ii) the'aggregate amount yetained!
+” by the Seller-as Bxclided Assets pursaant 6 this subséction 2.2(b) shall be the Maxi -

= Cumulative Retaxnage and -at such tlme as the total cumulative amount of Capltal
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Charges remitted to Seller under this Section 2.2(b) equals the Maximum Cumulative
Retainage, no further Capital Charges shall be remitted to the Seller but all such Capital
Charges received by the System thereafter be retained by and shall belong to the Buyer.
The foregoing Capital Charges retained by Seller are to compensate Seller for the excess
capacity existing in the System as of the Effective Date. The amount to be remitted to
Seller hereunder by Buyer shall be paid to Seller once a year, commencing 13 months
after the Effective Date, for all amount collected during the 12 month period then ended.
Seller authorizes Buyer to collect the Capital Charges on behalf of Selier. Seller agrees
that as to all amounts which the Buyer is required to remit to the Seller under this Section
2.2(b), the Buyer may withhold therefrom such amount as the Buyer would have the right
to setoff against indebtedness owed to Buyer by Seller, it being the intention that for the
purposes solely of this sentence that the Capital Charges to be remitted to the Seller by
Buyer under this Section 2.2(b) be treated as if it were indebtedness owing the Seller by
the Buyer. Seller further agrees that Buyer may setoff against amounts which the Buyer
is required to remit to the Seller under this section, such portions of the Beck Reserve that
Buyer has expended or encumbered for identified projects prior to September 30, 2007.
Buyer’s set off right is subject to the provisions of Section 11.8. Buyer agrees that any
of the Beck Reserve monies not expended or encumbered for identified projects prior to
September 30, 2007, shall be applied by Buyer to pay any Capital Charges not yet
received by Seller up to the Maximum Cumulative Retainage (notwithstanding the
schedule of payments as set forth in the definition of Maximum Annual Retainage), and
any outstanding balance due to Seller for Purchase Price Installment2.

The Capital Charges remitted to and retamed by Seller shall mclude the portion
thereof representing AFPI, to the extent of the following: i

Period | Percentage of AFPI
for Capital Charges received until 100%
9/30/03 .
* for Capital Charges received until ~ 80%
9/30/04
for Cap1tal Charges received untll | 60%
9/30/05 ‘ N
for Capital Charges received until 40%
9/30/06 N : - :
for Capital Chargw received until - | 20

9/30/07 o
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(c)  all minute books, stock Records and corporate seals;
(d)  any shares of capital stock of Seller held in treasury;
(e)  Seller’s letters of credit outstanding at the date of Closing.;

(f)  all insurance policies and rights thereunder (except to the extent
specified in Section 2.1(i) and (j));

(g)  all of the contracts listed in Exhibit 2.2;
(h)  Records that Seller is required by law to retain in its possession;

(i)  all claims for refund of Taxes and other governmental charges of
whatever nature;

()  all rights in connection with and assets of any Employee Plans; and

(k) all rights of Seller under this Agreement, the Bill of Sale the
Assignment and Assumption Agreement and

(1)  the property and assets expressly designated in Exhibit 2.2.

23 Consideration

. (A) Installment Payments. The consideration for the Assets will be four
hundred fifty-six million five hundred thousand ($456,500,000 , as may be-adjusted as
provided below in subsection 2.3(B) (the “Purchase Price”)”), and as further may be
adjusted as provided in the definition of “Acquisition Bonds Net Proceeds”™. Subject to
the provisions of subsection 2.3(E), subsection 2.3(F) and the definition of “Acqu1s1t10n
Bonds Net Proceeds, the Purchase Price will be payable in Installments delivered by wxre
transfer from Buyer to Seller as follows

Date Payable ~ Installment Amount Due
At the Closing - - Installment 1 $420,000,000
On the third anniversary date of the closing  Installment 2 $36,500,000 .

- (B) hase Price Adjustments.  Installment 2 of the Purchase Price may
" be reduced undet the followmg circumstances: S . ‘
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Seller has provided Buyer with its’ current five year capital improvement program
(the “Capital Improvement Plan”) which totals $176,667,000Buyer shall identify the
projects and estimated costs that comprise the Remedial Capital Projects Amount which
are not included on Seller’s five year capital improvement program. If Seller does not
concur that a project is a Remedial Capital Project or part of the Capital Improvement
Plan Requirement during the initial five year post Closing time period the matter shall be
submitted to the dispute resolution process set forth in 13.5.

(C)  Dispute Resolution. Prior to implementing any reduction or offset or
withholding any moneys from the Capital Charges otherwise to be remitted to Seller
hereunder, the Buyer shall provide written notice to Seller of any proposed reduction or
offset. Seller shall have twenty (20) days to provide Buyer written notice of objection to
any such reductions or offset (and if Seller fails to so object, it will be deemed to have
agreed with such reduction or offset). Buyer and Seller shall have sixty (60) days
following written notice of objection from Seller to amicably resolve Seller’s objections.
To the extent any objections cannot be reconciled, either party may submit such objection
to the Dispute Resolution Process. Buyer may at any time deposit any reduction amount
with an escrow agent pending a final resolution under the Dispute Resolution Process,
pursuant to an escrow agreement reasonably satisfactory to the parties and to the extent

Buyer has done so Buyer shall not be deemed in default hereunder.

(D) Guarantee. Seller shall provide at the Closing a guarantee (“Guarantee”) in
a form reasonably acceptable to the Buyer and the Seller that will provide. that Buyer will
for the first twelve months after Closing of $95,318,000; for the second twelve months of
$97,701,000; and for the third twelve months of $100,143,000. If the Buyer lowers any
Monthly Fees during the forgoing time periods, the amount guaranteed will be rediiced
by the amount the Monthly Fees would have been if such reduction had not occurred.
The Guarantee Monthly Fees shall be adjusted in accordance with the Future ‘Transfer
Adjustment Process.

(E) Bond Issuance, =~ The Buyer agrees to use all reasonable commerclal
efforts to issue on or before the Closing, the maximum. amount of Acquisition Bonds that
can be issued at the Closing (“Closing Bonds™) which have the following characteristics:
(1) serial and term maturities between 2003 and 2032; (2) one year call on $75,000,000
of the issue (“One Year Call Bonds™); (3) ten year call on the balance of the issue (“Ten -
Year Call Bonds”); (4) investment grade, and (5) level debt service of $36,461,000 per

. year (the “Base Debt Service Amount”) plus the Interest Rate Adjustment (the combined
- Base Debt Service and the Interest Rate Adjustment referred to as “Debt Service™). Séller, ..
. shall assume responsibility forstructuring the:Acquisition:Bonds to achieye ther uprs% '
of meehng Ahe criteria’in the‘sentence above. - Seller shall pay to Buyeér:at Clos
sumn that nepresents the first year dxfferenoe in interest rate based upon the 1ssuance of the g
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One Year Call Bonds versus the issuance of the Ten Year Call Bonds (the “Interest Rate
Adjustment”). In the event the Buyer, after consultation with the Buyer’s financial
advisor(s), underwriter(s), legal advisors, and with Seller, in good faith, determines that
such Closing Bonds cannot be sold on a date that permits the Closing to occur on or prior
to February 14, 2003, then the Buyer shall immediately notify Seller in writing of such
determination, with such notice setting forth in reasonable detail the bases upon which
such determination was made, and the requirements, if reasonably ascertainable to Buyer,
for ultimate issuance of the Closing Bonds. Upon receipt of such notice Seller shall have
the option of (1) postponing the Closing until such time as Closing Bonds can reasonably
be issued in accordance with this Agreement; or (2) canceling this Agreement, and, if
cancelled, thereupon the Buyer and Seller shall have no liabilities and no further
obligations to each other under this Agreement, except that Seller shall pay to Buyer the
Due Diligence Expenses.

(F)  Condition Precedent to Payment of Purchase Price Installment 2. The
following shall be a condition precedent to Buyer’s obligation to pay Seller Purchase
Price Installment 2: release of the Bond Debt Service Reserve (with any partial releases
of the Bond Debt Service Reserve to be applied to payment of Purchase Price Installment
2) or substitution of the Bond Debt Service Reserve with a bond insurance product,
including, but not limited to, letters of credit, bank guarantees, and surety policies, that
will allow the release of the Bond Debt Service Reserve, provided that such product
substitution does not result in a reduction to the ratings of the Closing Bonds. below the
ratings level at Closing (the “Insurance Policy”).  Seller has the optmn without
explratlon to (1) provide the Insurance Policy to the Buyer and/or (2) require the Buyer
to issue refunding bonds, provided the combined debt service on the Refuniding Bonds
and any un-refunded portion of the Acquisition Bonds remains at or below the level of
the Debt Service for each subsequent year. Seller retains the right and respon51b111ty of
structuring the refunding transaction. Buyer will cooperate with Seller in exercising and
implementing its option as set forth above.

2.4 Liabilities

(8) Assumed Liabilities. On the Closing Date, but eﬁ'ectxve as of the
Effective Time, the Buyer shall assume and agree to d1scharge only the followmg

Liabilities of Seller (the “Assumed Liabilities™): h

(i)  any account payable (other than an account payable to any Related
Person of Scller) arising with respect to the System, that remains unpaxd at and is
‘not delinquent as of the Effective Time but only to extent it is mcluded t0‘
determine the Final True Up as set forth in Section 2 J(); o
oA any aocount payable ansmgmth respect to:the System, (othe; iy
e -account payable to’any" ’Related Person.of" Se]ler) mcuued’by Seller in ;ﬂ1 i
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Ordinary Course of Business between September 19, 2002 and the Effective Time
that remains unpaid at and is not delinquent as of the Effective Time but only to
extent it is included to determine the Final True Up as set forth in Section 2.7(c);

(iii) any Liability to Seller’s customers (other than an account payable)
incurred by Seller in the Ordinary Course of Business outstanding as of the
Effective Time, including, but not limited to Customer Deposits (but only to the
extent that an amount of cash equal thereto is sold to Buyer hereunder and
transferred (whether by transference in cash or by credit against the Purchase
Price) to the Buyer at the Closing) (other than any Liability arising out of or
relating to a breach that occurred prior to the Effective Time);

(iv) any Liability arising after the Effective Time under the Seller
Contracts (other than any Liability arising under the contracts described on Exhibit
2.2 or arising out of or relating to a breach that occurred prior to the Effective
Time); any Liability of Seller arising after the Effective Time under any Seller
Contract included in the Assets that is entered into by Seller after the date hereof
in the Ordinary Course of Business or in accordance with the provisions of this
Agreement (other than any Liability arising out of or relating to a breach that
occurred prior to the Effective Time), and

(v)  any Liability of Buyer under this Agreement or any other document
executed in connection with the Contemplated Transactions,

(vx) any Liability of Buyer based upon Buyer’s acts. .or omissions
occurring after the Effective Time provided, however, that such Liability does not
arise as a result of Seller’s Breach hereunder or is a Liability for which the Seller
has an obligation to indemnify the Buyer in accordance herewith,

(vii) any Liability arising after Closing from operation of the System after
the Closing, provided, however, that such Liability does not result as a result of
Seller’s Breach hereunder or is a Liability for which the Seller has an obhgatxon to

. indemnify the Buyer in accordance herewith.

Notwithstanding the foregoing, even if included in the foregoing, the followmg .
shall not constitute Liabilities assumed by the Buyer and, therefor, not be included in the
term “Assumed Liabilities™; (i) a Liability set forth on Exhibit .2.2 hereof, (ii) any
Liability arising out of or relating to any employee grievance whether or not the affected
employe&s are hired by Buyer based on actual or alleged acts or omissions of the Seller:.
prior to the Effective Time, (iii) any Liability of Seller arising out of or resulting from -
any Proceedmg pendmg as: of the Eﬁ'ectwe Tlme, (w) any Llablhty of Seller ansmgout -
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Seller’s performance of its obligations hereunder, and (vi) any Liability of Seller based
upon Seller’s acts or omissions occurring after the Effective Time)

(b) Retained Liabilities. The Retained Liabilities shall remain the sole -
responsibility of and shall be retained, paid, performed and discharged solely by Seller.
“Retained Liabilities” shall mean all Liabilities other than Assumed Liabilities.

2.5  Allocation

Seller shall prepare and deliver IRS Form 8594 to Buyer within forty-five (45)
days after the Closing Date to be filed with the IRS. In any Proceeding related to the
determination of any Tax, neither Buyer nor Seller shall contend or represent that such
allocation is not a correct allocation.

2.6  Closing

The purchase and sale provided for in this Agreement (the “Closing”) will take
place at the offices of Buyer’s counsel commencing at 10:00 a.m. (local time) on or
before February 14, 2003, unless Buyer and Seller otherwise agree. Subject to the
provisions of Section 9, failure to consummate the purchase and sale provided for in this
Agreement on the date and time and at the place determined pursuant to this Section 2.6
will not result in the termination of this Agreement and will not relieve any party of any
obligation under this Agreement. In such a sxtuatlon, the Closing will occur as soon as
practicable, subject to Section 9.

2.7 Closing Obligations ' ' L

In addition to any other documents to be delivered under other provisions of this
Agreement, at the Closing:

(a)  Seller shall deliver to Buyer, together with funds sufficient to pay all Taxcs
necessary for the transfer, filing or recordmg thereof: ,

- (@)  abill of sale forall of the Assets that are Tangible Personal Property .
in the form to be agreed upon by the partm priorto Closing (the “Bill of Sale")."
executed by Seller and the guaranty; SN

(u) an assignment of all of the Assets that are mta.nglble personal
property in the form to be agreed upon ‘by the parties prior to Closing , ‘which
assignment shall also contain Buyer’s undertaking and assumption of the Assuméﬂ e
Liabilities (the “Assignment and Assmnptxon Agreement”) executed by Sellet' ’

{iii) for each mtemtm"}-:' &
: (b), afecordable specxail dee




or such other appropriate document or instrument of transfer, as the case may
require, together with a general assignment by the Seller of any and all rights or
interests Seller may otherwise have or hold (whether by license, permit,
prescriptive right, or otherwise) in respect of its operation of the System, to
occupy, use, traverse, spray, percolate through, burrow under, each in form and
substance satisfactory to Buyer and its counsel and executed by Seller;

(iv)  assignments of all Intellectual Property Assets executed by Seller in
form reasonably satisfactory to Buyer;

(v)  such other deeds, bills of sale, assignments, certificates of title,
documents and other instruments of transfer and conveyance as may reasonably be
requested by Buyer, each in form and substance agreed upon by the parties prior to
Closing, executed by Seller;

(vi)  employment agreements in the form to be prepared by Buyer in
accordance with the provisions of this Agreement, executed by such members of
Seller’s senior management team as identified by Buyer in writing within ten
business days after execution of this Agreement (the “Employment Agreements”);

(vii) assignments of all construction work in progress in form reasonably
acceptable to Buyer which have not yet been placed in service as of the date of the
Closing (such capital improvements which have been placed in service being part
of the Facﬂmes which are otherwise conveyed by Seller hereunder);

(viii) a certificate executed by Seller as to the acciithicy of its
representations and warranties as of the date of this Agreement and as of the
Closing in accordance with Section 7.1 and as to its compliance with and
performance of their covenants and obligations to be performed or comphed with
at or before the Closmg in accordance with Section 7.2;

. (ix) a certificate of the Secretary of Seller “certifying, as complete and
accurate as of the Closing, attached copies of the Governing Documents of Seller, -
~ certifying and attaching all requisite resolutions or actions of Seller’s board of

* directors and shareholders approving the execution and delivery of this Agreement
and the consummation of the Contemplated Transactions and certifying to the -
incumbency and signatures of the officers of Seller executing this Agreement and
any other document relating to the Contemplated Transactions; and

(x) the sum of $200,000.00 which will be delivered to Buyer g

- accordance with Buyer’s wire transfer. instructions. - Buyer agrees to hold this sum
in trust for the sole purpose of using such am unt only to satisfy the obligatior
that's 'a;Seller owes.tothe Buyet to~pay‘ "‘tcmsset for(thecﬁ '
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such time as Buyer incurs expenses under said section for which the Seller is
liable. In the event that said amount is not utilized as set forth above within the
time frames set forth within such section, then the Buyer shall return to Seller the
amount thereof as is not so used.

(b)  Buyer shall deliver to Seller:

(i)  Installment ! of the Purchase Price plus or minus such other funds as
set forth on a closing statement to be agreed upon between Buyer and Seller
pursuant to the terms of this Agreement by wire transfer to a domestic account of a
United States bank specified by the Seller in a writing delivered to Buyer on or
before the Closing Date;

(i)  the Assignment and Assumption Agreement executed by Buyer;
(i‘ii) the executed Emponment Agreements ; |

(iv) a certificate executed by Buyer as to the accuracy of its
representations and warranties as of the date of this Agreement and as of the
Closing in accordance with Section 8.1 and as to its compliance with and
performance of its covenants and obligations to be performed or compliéd with at
or before the Closing in accordance with Section 8.2; and

(v)  a certificate of the Sec’retary of Buyer certifying, as complete and
accurate as of the Closing, attached copies of the Governing Documents of Buyer
and certlfymg and attachmg all requisite resolutions or actions-of Buyer’s
governing board approving the execution and delivery of this Agreement and the
consummation of the Contemplated Transactions and certifying to the incumbency
and signatures of the officers of Buyer executing this Agreement and any other
document relating to the Contemplated Transactions.

(¢) . As additional consideration for the transaction the determination of the
followmg (the “Final True Up”) will take place between 120 and 140 days after the
Closing and, in the event that the parties.cannot agree on the foregoing, then either party
may submit such dispute to the Dispute Resolution Process. To the extent that Eligible
Accounts (as hereinafter defined) and Eligible Unbilled' Revenues (as heremaﬁer defined)
sold to the Buyer hereunder as of the Effective Time minus accounts payable assumed
by the Buyer hereunder as-of the Effective Time (“Final Computed Amount”) is in an -

amount.greater than zero ($0) Dollars, then the Buyer shall mmedlately pay to the Seller:, -

o the difference and to the extent that the Final Computed Amount is less than zero ($0)
P 'ollars, then the Seller shall mmedlately pay to. the Buyer the difference. “Eligible--. -
| dgngas of _the ;Eﬁ'ecuve Time_that ‘arex

an ,;‘ { ="“:""- gl‘bj




Unbilled Revenues” means Unbilled Customer Revenue outstanding as of the Effective
Time that are actually collected by the Buyer within 120 days after the Effective Time.

(d) At the Closing, the Buyer shall have received (i) an opinion of counsel
acceptable to the Buyer stating that neither the City of Gulf Breeze nor the City of Milton
will be held liable, as a matter of law, for the liabilities of the Buyer and (ii) an opinion of
counsel acceptable to the Buyer stating that upon the acquisition of the System by the
Buyer, the rates, fees and charges for the services and facilities of the System are not
subject to regulation by the Florida Public Service Commission or any local regulatory
authority.

2.8 Consents

(a)  If there are any Material Consents that have not yet been obtained (or
otherwise are not in full force and effect) as of the Closing, in the case of each Seller
Contract as to which such Material Consents were not obtained (or otherwise are not in
full force and effect) (the “Restricted Material Contracts”), Buyer may waive the closing
conditions as to any such Material Consent and either:

(i)  elect to have Seller continue its efforts to obtain the Material
Consents; or

(if)  elect to have Seller retain that Restricted Material Contract and all
Liabilities arising therefrom or relating thereto; or

(iii) elect to have Seller require any other obligations under such contract
to perform their obligations under such contract and remit to Seller the amounts
due to such obligations, for payment by the Seller to such obligations.

If Buyer elects to have Seller continue its efforts to obtain any Material Consents
and the Closing occurs, notwithstanding Sections 2.1 and 2.4, neither this Agreement nor
the Assignment and Assumption Agreement nor any other document reldated to the
consummation of the Contemplated Transactions shall constitute a sale, assignment,.
assumption, transfer, conveyance or delivery or an. attempted sale, assignment,
assumption, transfer, conveyance or delivery of the Restricted Material Contracts, and -
following the Closing, the parties shall use Best Eﬁ'orts “and cooperate with each other,
obtain the Material Consent relating to each Restricted Material Contract as quickly as
practicable. Pending the obtaining of such Material Consents relaung to any Restricted
Material Contract, the parties shall -cooperate ‘with each other in any reasonable and’
lawful arrangements designed to provide to Buyer the beneﬁbs of use of the Restricted"
Material Contract for its term {or -any right or benefit : ansmg thereunder mcludmg 65
enforcement forithe benefit of Buyer of any @d@u ‘ a ary

TR,

x'iee a Matenal Consent for
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promptly assign, transfer, convey and deliver such Restricted Material Contract to Buyer,
and Buyer shall assume the obligations under such Restricted Material Contract assigned
to Buyer from and after the date of assignment to Buyer pursuant to a special-purpose
assignment and assumption agreement substantially similar in terms to those of the
Assignment and Assumption Agreement (which special-purpose agreement the parties
shall prepare, execute and deliver in good faith at the time of such transfer, all at no
additional cost to Buyer).

(b)  If there are any Consents not listed on Exhibit 7.3 necessary for the
assignment and transfer of any Seller Contracts to Buyer (the “Nonmaterial Consents”)
which have not yet been obtained (or otherwise are not in full force and effect) as of the
Closing, Buyer shall elect at the Closing, in the case of each of the Seller Contracts as to
which such Nonmaterial Consents were not obtained (or otherwise are not in full force
and effect) (the “Restricted Nonmaterial Contracts”), whether to:

(i)  accept the assignment of such Restricted Nonmaterial Contract, in
which case, as between Buyer and Seller, such Restricted Nonmaterial Contract
shall, to the maximum extent practicable and notwithstanding the failure to obtain
the applicable Nonmaterial Consent, be transferred at the Closing pursuant to the
Assignment and Assumption Agreement as elsewhere provided under this
Agreement; or

(ii)  reject the assignment of such Restricted Nonmaterial Contract, in

which case, notwithstanding Sections 2.1 and 2.4, (A) neither this Agreement nor

~ the Assignment and Assumption Agreement nor any other document related to the
consummation of the Contemplated Transactions shall constitute a sale,
assignment, assumption, conveyance or delivery or an attempted sale, assignment,

assumption, transfer, conveyance or delivery of such Restricted Nonmaterial

Contract, and (B) Seller shall retain such Restricted Nonmaterial Contract and all
Liabilities arising therefrom or relating thereto.

3. Representations and Warrantws of Seller:
Seller represents and warmnts to Buyer as of date of this Agreement as follows:

‘3.1  Organization And Good Standing »

(a) Seller is quahﬁed to do business in the State of Flonda. Sellet is a.
corporation duly -organized, validly existing and in good standmg under the laws of the .
State ‘of Florida, with full corporate power and authority to conduct its business as it is -
.now bcmg conducted, to.own or use the properties and assets that it purports to own or

all “its obli 'gauons under the Agreemeqt..: aComplete and accura}e




(b)  Seller has no Subsidiary and, except as disclosed to Buyer in writing prior
to Closing, does not own any shares of capital stock or other securities of any other
Person.

3.2  Enforceability; Authority; No Conflict

(a)  This Agreement constitutes the legal, valid and binding obligation of Seller,
enforceable against it in accordance with its terms and each of Seller’s Closing
Documents will constitute the legal, valid, and binding obligation of Seller, enforceable
against Sellers. Seller has the absolute and unrestricted right, power and authority to
execute and deliver this Agreement and, except as disclosed in Exhibit 3.2(c), to perform
its obligations under this Agreement, and such action has been duly authorized by all
necessary action by Seller’s shareholders and board of directors.

(b)  Neither the execution and delivery of this Agreement nor the

consummation or performance of any of the Contemplated Transactions will, directly or .

indirectly (with or without notice or lapse of time):

(i)  Breach (A) any provision of any of the Governing Documents of
Seller or (B) any resolution adopted by the board of directors or the shareholders
of Seller;

_ (i)  except as disclosed in Exhibit 7.3, breach any provision of, or give
any Person the right to declare a default or exercise any remedy under, or to
accelerate the maturity or performance of, or payment under,. -or to cancel,
terminate or modify, any Seller Contract; or

(iii) - except as disclosed in Exhibit 3.2(&), result in the imposition or
creation of any Encumbrance upon or with respect.to any of the Assets.

(c). - Except as provided under Section 367.071, Florida Statutes, and applicable
equivalent county regulatory provisions, Seller is not required to give any notice to or
obtain any material consent from any Person in connection with the execution and
delivery of this Agreement or the consummation or performance of any of the
Contemplated Transactions, except as set forth in Exhibit 3.2(c), and all of obligations,
representations and warranties of the parties hereto under this Agreement are qualified
and limited by such requirements as may. be imposed pursuant to said Sectioh 367 071
Flonda Statutes, and equlvalent county regulatory prov1s10ns, if apphcable '
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together with the report thereon of Price Waterhouse Coopers, independent certified
public accountants; and (b) an unaudited balance sheet of Seller as at July 31, 2002 (the
“Interim Balance Sheet”) and the related unaudited statement of income. Such financial
statements fairly present the financial condition and the results of operations, changes in
shareholders’ equity and cash flows of Seller as of the respective dates of and for the
periods referred to in such financial statements, all in accordance with GAAP.

3.4  Sufficiency of Assets

The Assets (a) constitute all of the assets, tangible and intangible, of any nature
whatsoever, necessary to operate Seller’s business in the manner operated by the Seller as
of September 19, 2002 and as presently operated by Seller and (b) include all of the
operating assets of Seller and the Real Property, all Appurtenances, all real estate
privileges, rights, easements, hereditaments, and other appurtenances being transferred to
the Buyer at the Closing constitute all or the foregoing.

3.5 Description of Land

Exhibit 3.5 contains a description of the Land.

3.6  Description of Leased Real Property

Exhibit 3.6 contains a description of the Leased Real Property.
3.7 Title to Assets; Encumbrances

(a)  Seller owns good and marketable title to its respective cstat'é; in the Land,
free and clear of any Encumbrances, other than:

(i) liens for Taxes for the current tax year which are not yet due and
. payable; and ' : '

(ii) those- descnbed in that certain Title Commitment dehvered to Buyer
(“Real Bstate Encumbrances™).

To the extent in Seller’s possession, true and complete copies of (A) all deeds,
existing title insurance policies and surveys of or pertmmng to the Real Property and (B)
- all instruments, agreements-and other documents evidencing, creating or oonsututmg any
Real Bstate Encumbrances have been made available to Buyer. Seller warrants to Buyer
that, at the time of Closing, the Land shall be free and .clear of:all Real Estate...
Encumbrances identified on Schedule B-2 to the Title Commitment. (Rea.l Estate
Encumbrances other than those identified on Exhibit 3.7(A), the “Permitted Real Estats,
Encumbranm{) {Sellerowns goodeand g*gnsfgrablej;utlefto pf;hegpther;g\s'sets ﬁoem
clear mf any: Encupabrancw;o : “‘*'thos' ¢ ‘bed i F,(B) 4(' 1




other than the Real Property shall be free and clear of Non-Real Estate Encumbrances
other than those marked on Exhibit 3.7 with three asterisks to the left of such item (those
so marked, the “Permitted Non-Real Estate Encumbrances” and, together with the
Permitted Real Estate Encumbrances “Permitted Encumbrances”).

Seller makes no representations in this Section 3.7 regardmg title to or the
sufficiency of Appurtenances to the Real Property.

3.8 Taxes

(a)  Tax Returns Filed and Taxes Paid. Seller has filed or caused to be filed on
a timely basis all Tax Returns and all reports with respect to Taxes that are or were
required to be filed pursuant to applicable Legal Requirements. All Tax Returns and
reports filed by Seller are true, correct and complete. Seller has paid, or made provision
for the payment of all Taxes that have or may have become due for all periods covered by
the Tax Returns or otherwise, or pursuant to any assessment received by Seller, except
such Taxes, if any, as are listed in Part 3.14(a) and are being contested in good faith. No
claim has been made or is expected to be made by any Governmental Body in a
jurisdiction where Seller does not file Tax Returns that it is or may be subject to taxation
by that jurisdiction. There are no Encumbrances on any of the Assets that arose ‘in
connection with any failure (or alleged failure) to pay any Tax, and Seller has no
knowledge of any basis for assertion of any claims attributable to Taxes which, if
adversely determined, would result in any such Encumbrance.

(b)  Buyer agrees to comply W1th the requlrements of Section 196. 295 Florida-
Statutes, Ad Valorem and Personal Property Taxes.

(c)  Specific Potentlal Tax anb111ues and Tax Situations.

(i)  Withholding. All Taxes that Seller is or was required by Légal
Requirements to withhold, deduct or collect have been or will be duly withheld,
deducted and .collected-and, to the extent required, have been paid to the. proper
Governmental Body or other Person.

-3.9  Compliance With Legal Requirements; Govemmental Authonzatlons

(a) Exccpt as set forth in Exhlblt 3.11, w1thout representation that items on
Exhiblt 3 11 are material: :

(i) To Seller’s lcnowledge, ‘Seller is in compliance thh each Legal -
Requu'ement that is apphcable toitorto the conduct or operatxon of its businws or
y -



comply with, any Legal Requirement or (B) may give rise to any obligation on the
part of Seller to undertake, or to bear all or any portion of the cost of, any remedial
action of any nature; and

(iii)  Seller has not received any notice or other communication (whether
oral or written) from any Governmental Body or any other Person regarding (A)
any actual, alleged, possible or potential violation of, or failure to comply with,
any Legal Requirement or (B) any actual, alleged, possible or potential obligation
on the part of Seller to undertake, or to bear all or any portion of the cost of, any
remedial action of any nature.

(b)  Exhibit 3.11(b) contains a complete and accurate list of each Governmental
Authorizations that are held by Seller or that otherwise relates to Seller’s business or the
Assets. To Seller’s knowledge, the Governmental Authorizations listed are valid and in
full force and effect. Except as disclosed in Exhibit 3.11(b):

(i)  Seller is in material compliance with all of the material terms and
requirements of the Governmental Authorizations;

| (ii) No event has occurred or circumstance exists that may (A)
constitute or result directly or indirectly in a material violation of or a material
failure to comply with any material term or requirement of any Governmental
Authorization or (B) result directly_or indirectly in the revocation, withdrawal,
suspension, cancellation or termination of, or any modification to, any material
Governmental Authorization;

(iii)  Seller has not received any notice or other communication (whether

oral or written) from any Governmental Body or any other Person regarding (A)
any actual, alleged, possible or, potential violation of or failure to comply with any
term or requirement of any Governmental Authorization or (B) any actual,
proposed, possible or potential revocation, withdrawal, suspension, cancellation,

" termination ‘of or modification to- any Governmental Authorization, other than
such violations, failures, revocatlons, withdrawals, suspensions, cancellations,

terminations or modifications- as' have: either been resolved with such.

Governmental Body or Person, or are not material to the successful operation of

the System or to the results-of such operations; and -

Hi

- (iv) To the best of Seller’s knowledge, all appliéatidns reqmred to hdve o
beer filed for the renewal of the material Governmental Authorizations haye been

. duly ﬁled on a timely basxs ‘with the appropriate Govemmental Bodies; and all,-




The Governmental Authorizations collectively constitute the Governmental
Authorizations necessary to permit Seller to lawfully conduct and operate its business in
the manner in which it currently conducts and operates such business and to permit Seller
to own and use its assets in the manner in which it currently owns and uses such assets.

3.10 Legal Proceedings; Orders

(a)  Except as set forth in Exhibit 3.12, there is no pending or, to Seller’s
knowledge, threatened Proceeding:

(i) by or against Seller or that otherwise relates to or may affect the
business of, or any of the assets owned or used by, Seller; or

(ii)  that challenges, or that may have the effect of preventing, delaying,
making illegal or otherwise interfering with, any of the Contemplated
Transactions. :

To the knowledge of Seller, no event has occurred or circumstance exists that is
reasonably likely to give rise to or serve as a basis for the commencement of any such
Proceeding. Seller will promptly deliver or provided access to Buyer copies of all
pleadings, correspondence and other documents relating to each Proceeding listed in
Exhibit 3.12. There are no Proceedings listed or required to be listed in Exhibit 3.12 that
could have a material adverse effect on the business, operations, assets, condmon or
prospects of Seller or upon the Assets.

(b) Except as set forth in' Exhibit 3.12; to the knowledge of Seller; no officer,
director, agent or employee of Seller is subject to any Order that prohibits such officer,
director, agent or employee from engaging in or continuing any conduct, activity or
practice relating to the business of Seller.

(¢)  Except as set forth in Exhibit 3.12:

(@  To Seller’s lcnowledge Seller is in material compliance with all ‘of -
the terms and requirements of each Order to whxch it or any of the Assets is or has.
" been subject;

‘ (i) To Seller’s lmowledge no event has occurred or circumstance exists -
that is reasonably likely to constitute or result in a violation of or failure to comply
with any term or requirement of any Order o which Seller or any of the Assets is
subject matenal to the operation of the System oriaportion thereof; and

6;él,pr written) from .any: :Governniental Body:o mny_“other Person reg
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term or requirement of any Order to which Seller or any of the Assets is or has
been subject, that has not already been resolved.

3.10(A) Absence of Certain Changes and Events.

(a) Except as set forth in Exhibit 3.10(A), since July 1, 2002, Seller has
conducted its business only in the Ordinary Course of Business, there has not been any
material adverse change in its business and in the operation of the System, and there has
not been:

(1)  Any damage to or destruction or loss of any Asset, whether or not
covered by insurance that has not been replaced or which will not be replaced
prior to the Effective Time; or

(ii)  (to the extent the same might be material to the results of operations
of the System or a portion thereof) a sale (other than sales of Inventories in the
Ordinary Course of Business), lease or other disposition of any Asset or property
of Seller (including the Intellectual Property Assets);

3.11 Contracts; No Defaults

(@) . To the best of Seller’s knowledge, Seller has delivered or' made available
~ to Buyer accurate and complete copies, of:

(i)  each Seller Contract that involves performance of services or
delivery of goods or materials by Seller of an amount or value-in. excess .of
$10,000;

(ii) each Seller Contract that involves performance of services or
delivery of goods or materials to Seller of an amount or value in excess .of
$10,000;

(iii) each Seller Contract that was not entered into in the Ordmary Course
of Business and that involves cxpendltures or receipts of Seller in excess of
$10,000;

(iv) each Seller Conu'act'aﬁ'ecting the Swnetshlp of, leasingiof| title to,
/ use of or any leasehold or other interest in any real or persénal property (except
. personal property leases and installment and conditional sales agreements having:a
- value per item-or aggregate payments of less than $10,000 and with a term of less
than one year),

».,. '. ch;Seller: Contract ;3 “'th any;ﬂabor umon :pr;;,xother.gemploy
reprw entatiy sof ‘employeessire toiwages;i-hotirs Fand! fher
condmons:-of;employment;?-each Seller Conu'act;cntered mto ’other than mathe'::
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Ordinary Course of Business that contains or provides for an express undertaking
by Seller to be responsible for consequential damages;

(vi) each Seller Contract for capital expenditures in excess of $10,000;
(vii) each Seller Contract not denominated in U.S. dollars;

(viii) each Seller Contract containing covenants that in any way purport to
restrict Seller’s business activity or limit the freedom of Seller to engage in any
line of business or to compete with any Person;

(ix) each power of attorney of Seller that is currently effective and
outstanding;

(x)  each written warranty, guaranty, and/or similar undertaking with
respect to contractual performance extended by Seller other than in the Ordinary
Course of Business; and

(xi) each amendment, supplement and modification (whether oral or
written) in respect of any of the foregoing.

(b)  Except as set forth in Exhibit 7.3:

(i)  each Contract which is to be assigned to or assumed by Buyer under
this Agreement is in full force and effect and is valid and. cnforceable in
accordance with its terms; S

(ii) each Contract which is being assigned to or assumed by Buyer is
assignable by Seller to Buyer without the consent of any other Person;

(c)  Exceptas set forth in Exhibit 3.13 or3.12:

(1) Seller is in compliance with all applicable terms and - requirements of
each Seller Contract which is bemg assumed by Buyer;

(i)  To Seller’s knowledge, no event has occurred or circumstance exists
that (with or without notice or lapse of time) may contravene, conflict with ‘or
result in a Breach of, or give Seller or other Person the right to declare a default-or
exercise any remedy -under, -or-to accelerate the maturity. or. performance of; or
payment under, orto:cancel, terminate or modify;-any Seller’ Contract that is bemg
as31gned to or assumed by Buyet;




(iv)  Seller has not given to or received from any other Person any notice
or other communication (whether oral or written) regarding any actual, alleged,
p0531b1e or potential violation or Breach of], or default under, any Contract which
is being assigned to or assumed by Buyer.

(d)  There are no renegotiations of, attempts to renegotiate or outstanding rights
to renegotiate any material amounts paid or payable to Seller under ctirrent or completed
Contracts with any Person having the contractual or statutory right to demand or require
such renegotiation and no such Person has made written demand for such renegotiation.

3.12 Environmental Matters

(a)  Except as disclosed in Exhibit 3.13(a), Seller is in material compliance with
and is not in material violation of or liable under, any Environmental Law. Seller has no
basis to expect any actual or threatened order, notice or other communication from (i) any
Governmental Body or pnvate citizen acting in the public interest or (ii) the current or
prior owner or operator of any Facilities, of any actual or potential violation or failure to

- materially comply with any Environmental Law, or of any actual or threatened obligation

to undertake or bear the cost of any Environmental, Health and Safety Liabilities with
respect to any Facility or other property or asset (whether real, personal or mixed) in
which Seller has or had an interest, or with respect to any property or Facility at or.to
which Hazardous Materials were generated manufactured, refined, transferred, imported,
used or processed by Seller.

(b)  Except as disclosed in Exhibit 3.13(b), there are no pending or, to the

knowledge of Seller, threatened claims, Encumbrances, or other restrictions of any -

material nature resulting from any Environmental, Health and Safety Liabilities or arising
under or pursuant to any Environmental Law with respect to or affecting any Facility or
any other property or asset (whether real, personal or mixed) in which Seller has or ‘had
an interest.

~{c¢) Except as disclosed in Exhiblt 3. 13(c), Seller has no knowledge of or any
basis to expect nor has received, any citation, directive, inquiry, notice, Order, summons,
warning or other communication that relates to Hazardous Activity, Hazardous Materials,
or any alleged, actual, or potential violation or failure to materially comply with any
Environmental Law, or of any alleged, actual, or potentlal obligation to undertake or bear

* the cost of any Environmental, Health and Safety Liabilities with respect to any Facility
or property or -asset (whether real, personal or mixed) in which Seller has ‘or had an - -
interest, or ‘with -respect to any property or facility to which Hazardous Materials _
generated, manufactured, refined, transferred, imported, used or processed by Seller have .

been uansported, treated, stored, handled, u'ansfen'ed, dtsposed, recycled or teeewed. .
Exeept ‘as- dxsclosed £ in 4 Exhibi
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knowledge of Seller, with respect to any other property or asset (whether real, personal or
mixed) in which Seller (or any predecessor) has or had an interest or at any property
geologically or hydrologically adjoining any Facility or any such other property or asset.

(¢)  Except as disclosed in Exhibit 3.13(e), there are no Hazardous Materials
present on or in the Environment at any Facility or at any geologically or hydrologically
adjoining property, that are not in material compliance with Environmental Laws,
including any Hazardous Materials contained in barrels, aboveground or underground
storage tanks, landfills, land deposits, dumps, equipment (whether movable or fixed) or
other containers, either temporary or permanent, and deposited or located in land, water,
sumps, or any other part of the Facility or such adjoining property, or incorporated into
any structure therein or thereon. Seller has not permitted or conducted, or is aware of,
any Hazardous Activity conducted with respect to any Facility or any other property or
assets (whether real, personal or mixed) in which Seller has or had an interest except in
full compliance with all applicable Environmental Laws.

(f)  Except as disclosed in Exhibit 3.13(f), there has been no Release or, to the
knowledge of Seller, Threat of Release, of any Hazardous Materials at or from any
Facility or at any other location where any Hazardous Materials were generated,
manufactured, refined, transferred, produced, imported, used, or processed from or by
any Facility, or from any other property or asset (whether real, personal or mixed) in
which Seller has or had an interest, or to the knowledge of Seller any geologlcally or
hydrologically adjoining property violation of any Environmental Law

(g) Except as disclosed in Exhibit 3.13(g), Seller has delivered or made
available to Buyer true and complete copies and results of any reports, studles analyses,
tests, or monitoring possessed or initiated by Seller pertaining go_ Hazardous Materials or
Hazardous Activities in, on, or under the Facilities, or concerning compliance, by Seller
with Environmental Laws mcludmg, but not lmuted to the environmental assessments

listed in Exhibit 3.13
(h)  Notwithstanding any provi'sien contained herein to the contrary:

@ Seller shall not be responsible for any costs associated with
contamination which has come to be located on or below the Real Property solely

as the result of subsurface migration from a eontamnated aquifer from a source or

sources outside the Real Property, provided that (a) the Seller did not cause,

contribute to, or:exacerbate the Release or threat of Release of the contaminants .

through an act oromission; (b) the person that caused the Release is not an - agent
or employee of the Seller, and was not in a direct- or indirect contractual

the "‘n.tamnatedfaquer,ssuchashabxhtyasa enemtoror,f horter
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(CERCLA) or liability as an owner by reason of the existence of a source of
contamination on the Seller’s property other than the contamination that migrated
in an aquifer from a source outside the Real Property.

(i)  Seller shall not be required to pay for the costs of rehabilitation of
environmental contamination resulting from a discharge of petroleum products
that is eligible for restoration funding from the Inland Protection Trust Fund
pursuant to Chapter 376, Florida Statutes, in advance of commitment of
restoration funding in accordance with the sites priority ranking pursuant to
Section 376.3071(5)(a), Florida Statutes. In the event that Buyer determines that
rehabilitation of petroleum contamination must occur earlier than the priority
ranking established by the Florida Department of Environmental Protection, Buyer
may request an assignment by Seller of all rights to reimbursement from the
Inland Protection Trust Fund for such site and proceed with rehabilitation. Seller
shall provide an assignment of all rights to reimbursement within ten (10) days of
receipt of a request from a Buyer.

3.13 Employee Benefits

(a)  Exhibit 3.131(a) contains and lists the following in connection with the
current employees of the System: (i) any collective bargaining agreement not otherwise
referenced in this Agreement or any employment agreement not terminable on thirty (30)
days notice, (ii) each defined benefit plan and defined contribution plan, stock option or
ownership plan executive compensation, bonus, incentive compensation or deferred
compensation plan, (iii) vacation pay, medical, dental disability or death benefit plan,
and (iv) any other employee benefit plan, program, arrangement, agreement or policy,
including without limitation each employee benefit plan” within the meaning of Section
3(3) of ERISA, in each case which is maintained or contributed to or by Seller,
(collectively the “Employee Plans™). Seller will promptly deliver to Buyer true, accurate
and complete copies of the documents comprising each Employee plan or, with respect to
any Employee Plan which is unwritten,.a detailed written descnptlon of eligibility,

participation, benefits, funding arrangements assets and any other matters which relate'to

the obligations of Seller

Except as shown on Exhibxt 3.13 l(b), to the best of the Seller’s knowledge
and belief, neither Seller nor any fiduciary of an Employee Plan has engaged in a
transaction with respect to any Employee Plan that, assuming the taxable period of such
transaction expired as of the date hereof, could subject Seller or Buyer to a Tax or penalty
imposed by either Section 4975 of the Code or Section 502(1) of ERISA or a violation of -

Sectron 406 of ERISA.
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liability from any multiemployer pension plan, any termination or withdrawal liability
under Section 4062, 4003 or 4064 of ERISA, any “accumulated funding deficiency” as
such term is defined in Section 302 of ERISA and Section 412 of the Code (whether or
not waived), any requirement to make any contributions to any multiemployer plan,
solely as a result of Seller being a member of a “controlled group” of corporations, or
treated as a single employer with any other corporation, trade or business (whether or not
incorporated) within the meaning of Section 414(b), 414(c) or 414(m) of the Code
arising from or incurred with respect to any period prior to the Closing date.

(d)  Except as shown on Exhibit 3.131(d), Seller has, at all times, complied, and
currently complies, in all material respects with the applicable continuation requirements
for its welfare plans, including (i) Section 4980B of the Code (as well as its predecessor
provision, Section 162(k) of the Code) and Section 601 through 608, inclusive, of ERISA
(collectively “COBRA”) and (ii) any applicable state statutes mandating health insurance
continuation coverage for employees.

(e)  Except for the continuation coverage requirements of COBRA, and except
as shown on Exhibit 3.131(e), Seller has no obligations or potential liability for benefits
to employees, former employees or their respective dependents following termination of
employment or retirement under any of the Employee Plans that are welfare benefit plans
as defined in Section 3(1) of ERISA. ‘

® Seller’s 401(k) plan, entitled Florida Water Services Corporation
Contributory Profit Sharing Plan (“Seller’s 401(k) Plan”) is intended to be qualified
undeér Section 401(a) of the Code and the trust maintained pursuant thereto is intended to
be exempt from federal income taxation under Section 501(a) of the Code. and Seller is
not aware of any Seller’s 401(k) Plan provision or operation that would résult in the
disqualification of Seller’s 401(k) Plan. ‘

- 3.14 Intellectual Property Assets

(@) The term “Intellectual Properfy Assets” means all inteilecfual propeft‘y
owned or licensed (as licensor or licensee) by Seller in which Seller has a proprietary
interest, including: ' ' ‘

_ | (iii)  Seller’s name, all assumed fictional business names, trade names,
registered and unregistered trademarks, “seérvice marks and applications
(collectively, “Marks”); . ) -

may be patentable {collectively, “Patents™);

3

(iv) . all patents, patent applications and inventions and diswfeﬁas that




R
(vii) all know-how, trade secrets, confidential or proprietary information,

customer lists, Software, technical information, data, process technology, plans,
drawings and blue prints (collectively, “Trade Secrets”); and

(viii) all rights in internet web sites and internet domain names presently
used by Seller (collectively “Net Names™).

(b)  Exhibit 3.14 contains a complete and accurate list and summary description
and Seller has delivered to Buyer accurate and complete copies, of all Intellectual
Property Assets, except for any license implied by the sale of a product and perpetual,
paid-up licenses for commonly available Software programs with a value of less than
$500 under which Seller is the licensee except as otherwise indicted on the foregoing
exhibit. Except as set forth in Exhibit 3.14, the Intellectual Property Assets are all those
necessary for the operation of Seller's business as it is currently conducted. Seller is the
owner or licensee of all right, title and interest in and to each of the Intellectual Property
Assets, free and clear of all Encumbrances, and has the right to use and transfer without
payment to a Third Party all of the Intellectual Property Assets, other than in respect of
licenses listed in Exhibit 3.14. To Seller's knowledge, no Intellectual Property Asset is
infringed, or to Seller's knowledge, has been challeriged or threatened in any way and
does not infringe the intellectual property rights of any Third Party.

3.15 Brokers Or Finders

Neither Seller nor any of its Representatives have incurred any obligation or
liability, contingent or otherwise, for brokerage or finders’ fees or agents® ¢ommissions
or other similar payments in connection with the sale of Seller’s business or the Assets or
the Contemplated Transactions.

3.16 Disclosure

‘(c) No material representation or -warranty made by Seller in this

Agreement contains any materjal untrue statement or omits to state a material fact

necessary to make any of them, in light of thc clrcumstances in which it was made, not
rmsleadmg

3.17 Employees - N

'Exhibit 3.17(a) contains a com,:lete and accurate list of the following mformauon ~

for each employee of Seller, including each employee on leave of absence.or iayoﬂ'

status:- name; - job title; date of hiring. or- engagement; date of commencement g
employment or engagement; .current compensation -paid-or- payable and any change
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3.18 Labor Disputes; Compliance

(a) Except as shown on Exhibit 3.18, Seller has complied in all material
respects with all Legal Requirements relating to employment practices, terms and
conditions of employment, equal employment opportunity, nondiscrimination,
immigration, wages, hours, benefits, collective bargaining and other requirements under
state of federal law, the payment of social security and similar Taxes and occupational
safety and health. Seller is not liable for the payment of any Taxes, fines, penalties, or
other amounts, however designated, for failure to comply with any of the foregoing Legal
Requirements.

(b)  Except as shown on Exhibit 3.18, (i) Seller has not been, and is not now, a
party to any collective bargaining agreement or other labor contract; (ii) there has not
been, there is not presently pending or existing, and to Seller’s knowledge there is not
threatened, any strike, slowdown, picketing, work stoppage or employee grievance
process involving Seller; (iii) to Seller’s knowledge no event has occurred or
circumstance exists that could provide the basis for any work stoppage or other labor
dispute; (iv) there is not pendirig or, to Seller’s knowledge, threatened against or affecting
Seller any Proceeding relating to the alleged violation of any Legal Requirement
pertaining to labor relations or employment matters, including any charge or complaint
filed with the National Labor Relations Board or any comparable Governmental Body,
and there is no organizational activity or other labor dispute against or affecting Seller or
the Facilities; (v) no application or petition for an election of or. for certification of a
collective bargaining agent is pending; (vi) no grievance or arbitration Proceeding exists
that might have an adverse effect upon Seller or the conduct of its business;"(vii) there is
no lockout of any employees by Seller, and no such action is contemplated by Seller; and
(viii) to Seller’s knowledge there has been no pending charge of discrimination filed
against or threatened against Seller with the Equal Employment Opportunity Commission
or similar Governmental Body or any pending employment dtscnmmatlon, wrongful
discharge, retaliation lawsuits or lawsuits alleging whistle blowmg

3.19 Capital Program.

The Capital Improvement Plan Requlrement mcludw sufﬁclent moneys to satls_fy
all obligations owed by the Seller under developer agreements assumed by the Buyer

3.20 Real Property Additional Representation and Warranty: That the Real
Property is not subject to any Encumbrance (including Permitted Encumbrances) and no
Survey Matter (as hereinafter defined) exists which (a) materially adversely affects the -
operation of the System or a portion thereof as operated on September 19, 2002 ‘and the
.+ date hereof,ms it._mll;,be operated -on the date .of Closing or (b) materially adyersely
¢ affectsithé s ntsson $uch-Reéal:Propértysas uisedon 'Septemiberild;
02,0 the dﬁte heteof and as it wﬂl beused on ‘the datéof Closmg “Survey Matter? ¥
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means any item shown on a survey obtained pursuant to Section 10.9 hereof. “Increased
Cost” means costs that the Buyer incurs in constructing improvements on, above, or
under the Real Property which it would not have incurred if the Encumbrances or Survey
Matter did not exist.

To the best of Seller’s knowledge, (a)no part of any material improvement on the
Real Property encroaches on any real property not included in the Real Property, and
there are no buildings, structures, fixtures or other Improvements primarily situated on
adjoining property which materially encroach on any part of the Real Property, and (b)
the Real Property on which there is a material plant or other facility abuts on and has
direct vehicular access to a public road or has access to a public road via an appurtenant
easement benefiting such Land, and is supplied with public or quasi-public utilities and
other services appropriate for the operation of the Facilities located thereon.

3.21 Tie In and Deposits. Schedule 3.21 is a true and accurate statement of the
matters set forth therein, and, in addition, is a true and accurate statement (a) of all credits
that the Seller is obligated to give to persons (as described in Section 10.10 hereof)
against Tie In Charges (as hereinafter defined) and (b) all Tie In Charges that are subject
to an agreement pursuant to which the Seller has agreed to provide a Tie In at either no
charge or for a fixed charge (“Fixed Charge Tie In’s”). '

4, Representations and Warranties of Buyer
Buyer represents and warrants to Seller as follows:
4.1  Organization and Good Standing 2%

Buyer is a governmental entity duly organized, validly existing and in good
standing under the laws of the State of Florida, with full governmental power and
authority to conduct its business as it is now conducted and to complete the transactions
contemplated by this Agreement. :

4.2  Authority; No Conflict

(@) This Agreement. constitutes the legal, valid and binding obhgatlon of .
Buyer, enforceable against Buyer in accordance with its terms. Upon the executon and
delivery by Buyer of the agreements to be executed or delivered by Buyer at Closing
(collectively, the “Buyer’s Closing Documents™), each of the Buyer’s Closing Documents
will constitute the legal, valid and binding obligation of Buyer, enforceable against Buyer . *
in accordance with its respective terms.- Buyer has the absolute and unrestricted right,
power and authonty to execute and deliver this Agreement and the Buyer’s CIOSmg-t’-‘-“":;




(b)  Neither the execution and delivery of this Agreement by Buyer nor the
consummation or performance of any of the Contemplated Transactions by Buyer will
give any Person the right to prevent, delay or otherwise interfere with any of the
Contemplated Transactions pursuant to;

(1) any provision of Buyer’s Governing Documents;

(i)  any resolution adopted by the board of directors or the shareholders
of Buyer; :

(iii)  any Legal Requirement or Order to which Buyer may be subject; or

(iv) any Contract to which Buyer is a party or by which Buyer may be
bound.

Buyer is not and will not be required to obtain any Consent from any Person in
connection with the execution and delivery of this Agreement or the consummation or
performance of any of the Contemplated Transactions.

43  Certain Proceedings

Except as shown on Exhibit 4.3 hereto, there is no pending Proceeding that has
been commenced against Buyer and that challenges, or may have the effect of preventing,
delaying, making illegal or otherwise interfering with, any of the Contemplated
Transactions. To Buyer’s knowledge, except as set forth on Exhlblt 4 3 no such
Proceeding has been threatened.

4.4  Brokers Or Finders

Neither Buyer nor any of its Repfesentatives have incurred any obligation or:
liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions
or other similar payment in connection with the Contemplated Transactions.

4.5 Original Representations and Warranties. The representations and
. warranties of the Buyer contained. in the. Original Agreement were true and accurate

when made and Seller is in compliance with its duties and obligations sét forth in the
‘Original Agreement as of the date hereof, o0 :

5. Covenants of Seller Prior to Closmg
51 Accecs and Inveeugatxon

Between the date of this Agreement -and the Closing Date, and upon reasona_.ble("
ice recewed ﬁom Buyergan‘;i‘wé%c‘:«p&g 0 ﬂnyﬂ-apphcable “eonfidentialif

tatives ‘and prospectlve lenders'




_ condition that complies with’ chal
and normal conduct ofSéﬂcf

underwriters, and their Representatives (collectively, “Buyer Group”) full and free
access, during regular business hours, to Seller’s personnel, properties (including
subsurface testing), contracts, Governmental Authorizations, books and Records and
other documents and data, such rights of access to be exercised in a manner that does not
unreasonably interfere with the operations of Seller; (b) furnish Buyer Group with copies
of all such contracts, Governmental Authorizations, books and Records and other existing
documents and data as Buyer may reasonably request; (c) furnish Buyer Group with such
additional financial, operating and other relevant data and information as Buyer may
reasonably request; and (d) otherwise cooperate and assist, to the extent reasonably
requested by Buyer, with Buyer’s investigation of the properties, assets and financial
condition related to Seller. In addition, Buyer shall have the right to have the Real
Property and Tangible Personal Property inspected by Buyer Group, at Buyer’s sole cost
and expense, for purposes of determining the physical condition and legal characteristics
of the Real Property and Tangible Personal Property. In the event subsurface or other
destructive testing is recommended by any of Buyer Group, Buyer shall be permitted to
have the same performed with the prior consent of Seller, which shall not be
unreasonably withheld.

5.2  Operation of the Business of Seller
Between September 19, 2002 and the Closing, Seller:

(a)  shall conduct and shall have conducted its business in the Ordinary Course
of Business; '

(b)  except as otherwise directed by Buyer in writing, and without fhaking any
commitment on Buyer’s behalf, shall use and shall have used its Best Efforts to preserve
intact its current business organization, keep available the services of its officers,
employees and agents and maintain its relations and good will with suppliers, customers,
landlords, creditors, employees, agents and others having business rclationships with it;

(c) shall have conferred and shall confer with Buyer prior to implementing -
operational decisions of a material nature :

(d) ~ otherwise shall have reported and shall report periodically to Buyer
concerning the status of its business, operations and finances; '

(¢)  shall not make and not make any material changes in senior management -
personnel 1dent1ﬁed by Buyer in Section. 2 7, without pnor consultation with Buyer; |

(f)  shall have maintained and shall maintain the Assets in a state of repairand
Requuements and is conswtent_mth the reqmremcnts
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(g)  shall have kept and shall keep in full force and effect, without amendment,
all rights relating to Seller’s business;

(h)  shall have complied and shall comply with all Legal Requirements and
contractual obligations applicable to the operations of Seller’s business;

(i)  shall have cooperated and shall cooperate with Buyer and shall have
assisted and shall assist Buyer in identifying the Governmental Authorizations required
by Buyer to operate the business from and after the Closing Date and either transferring
existing Governmental Authorizations of Seller to Buyer, where permissible, or obtaining
new Governmental Authorizations for Buyer;

()  upon request from time to time, shall have executed and delivered and shall
execute and deliver all documents, shall have made and shall make all truthful oaths,
testify in any Proceedings and do all other acts that may be reasonably necessary to
consummate the Contemplated Transactions, all without further consideration; and

(k)  shall have maintained and shall maintain all books and Records of Seller
relating to Seller’s business in the Ordinary Course of Business.

5.3  Negative Covenant

Except as otherwise expressly permitted herein, between the date of this
- Agreement and the Closing Date, Seller shall not without the prior written consent of
Buyer which shall not be unreasonably withheld and which shall be promptly acted upon
by Buyer, (a) make any modification to any material Seller Contract or: Governmental
Authorization; or (b) allow the levels of raw materials, supplies or other materials
included in the Inventories to vary materially from the levels customarily maintained.

- 54  Required Approvals

Seller has made and shall continue to make the reasonably required filings
necessary to be made by it in order to consummate the Contemplated Transactions.
Seller also shall cooperate with Buyer and its Representatives with respect to all filings
that Buyer elects to make or, pursuant to Legal Requirements, shall be required to make
in connection with the Contemplated Transactions. “Seller also shall coopcrate with
Buyer and its Representatives in obtammg all Material Consents

'5.5 Notification

Between the date of this Agreement and the. Closmg, Seller shall promptly enotxfy g
Buyer in writing if any of: them becomw aware:of: (a) any fact or condxtlpnfthatcdilsw.or :
o i hit S eller? ‘s e ‘ofih




Agreement) cause or constitute a Breach of any such representation or warranty had that
representation or warranty been made as of the time of the occurrence of, or Seller’s
discovery of, such fact or condition. During the same period, Seller also shall promptly
notify Buyer of the occurrence of any Breach of any covenant of Seller in this Article 5
or of the occurrence of any event that may make the satisfaction of the conditions in
Article 7 impossible or unlikely.

5.6  No Negotiation

Until such time as this Agreement shall be terminated pursuant to Section 9.1,
Seller shall not directly or indirectly solicit, initiate, encourage or entertain any inquiries
or proposals from, discuss or negotiate with, provide any nonpublic information to or
consider the merits of any inquiries or proposals from any Person (other than Buyer)
relating to any business combination transaction involving Seller or the System (other
than in the Ordinary Course of Business).

5.7 Best Efforts

Seller shall use their Best Efforts to cause the conditions in the Agreement to be satisfied
and on or before the Closing. Seller shall further as soon as practical after the Closing (a)
amend its Governing Documents and take all other actions necessary to change its name
to one sufficiently dissimilar to Seller’s present name, in Buyer’s judgment, to avoid
confusion and (b) take all actions requested by the Buyer so that Buyer can either assume
such name as an assumed name or to change its name to Seller’s present name.

5.8  Payment Of Liabilities ' e

Seller shall pay or otherwise satisfy in the Ordinary Course of Business all of its
Liabilities and obligations as they come due.

5.9  Current Evidence of Title
(8  Seller has furnished to Buyer, at Seller’s expense,

’(1) from Commonwcalth ‘Land Tltle Insurance Company (the “Tltle'
Policy”) (the “Title Insurer”) 3

() atitle commxtment or title conimitments issued by the Title
Insurer to insure title to each parcel listed therein (which Seller warrants is
all real property that Seller owns or owned as of September 19, 2002 in fee -
simple other than such real property that is an Excluded Asset), in the -
aggregate - amount of $466;500 000, subject to. adjustment as ptovxded ]




issue an ALTA form owner's title insurance policy 1992 (10-17-92) with
Florida modifications (collectively the “Title Commitment”); and

(2) copies of all recorded documents listed as Schedule B-1
matters to be terminated or satisfied in order to issue the policy described in
the Title Commitment or as special Schedule B-2 exceptlons thereunder
(the “Recorded Documents™).

(b)  The Title Commitment includes the Title Insurer’s requirements for issuing
its title policy, which requirements shall be met by Seller on or before the Closing Date
(including those requirements that must be met by releasing or satisfying monetary
Encumbrances, but excluding Encumbrances that will remain after Closing as agreed to
by the Buyer and those requirements that are to be met solely by Buyer).

(¢c)  If any of the following shall occur (collectively, a “Title Objection”):

(i) The Title Commitment or other evidence of title or search of the
appropriate real estate records discloses that any party other than Seller has title to
~ the insured estate covered by the Title Commitment;

(i) any title exception is disclosed in Schedule B to any Title
Commitment that is not one of the Permitted Real Estate Encumbrances or one
that Seller specifies when delivering the Title Commitment to Buyer as one that
Seller will cause to be deleted from the Title Commitment concurrently with the
Closing, including (A) any exceptions that pertain to Encumbrances seouring any
loans and (B) any exceptions that Buyer reasonably believes could matenally and
adversely affect Buyer’s use and enjoyment of the Land described therein; or

(iii) any survey dis.‘closcs any -matter that Buyer reasonably believes
could materially and adversely affect Buyer’s use and enjoyment of the Land
described therein; .

~then Buyer shall notify Seller in writing (“Buyer’s Notice™) of such matters by December
31,2002. Notwithstanding the foregoing, the surveys referenced in (iii) of the previous
sentence will be obtained after the Closing pursuant to Section 10.9 and the Buyer shall,
upon obtaining such survey and for a reasonable time thereafter, have the right to object
to any matter to which it could have objected to under said part (jii) by delivering a
written notice to the Seller and such matter shall be a Title Objection as set forth above.

' . (d) Seller shall use its Best Efforts to cure each Title Objection and take all
-steps reqmred by the Title Insurer to eliminate each Title Objection as an exceptionto the, -
: T,ﬂe ,Comxmtmj' t,In the event that the Title Objection arises after the Closing, then' the
Selit @st%ﬁ'orts’tomre h-Title b'_egtlonandetake all:steps:
S i‘%to -amend "the title ,‘po’hcy: pnevmv.isly 1ssued as reqtumd hetem’
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eliminate such Title Objection. Any Title Objection that the Title Company is willing to
insure over on terms acceptable to Seller and Buyer is herein referred to as an “Insured
Exception.” The Insured Exceptions, together with any title exception or matters
disclosed by the Survey not objected to by Buyer in the manner aforesaid shall be
deemed to be acceptable to Buyer.

(¢)  Nothing herein waives Buyer’s nght to claim a breach of Section 3.9(a) or
. to claim a right to indemnification as provided in Section 11.2 if Buyer suffers material
Damages as a result of a misrepresentation with respect to the condition of title to the
Land.

(f)  Seller shall use its best efforts to comply with the requirements of Schedule
B Section 1 of the Title Commitment. At the Closing, Seller shall identify any Schedule
B Section 1 requirements that cannot be satisfied as of the Closing. Seller and Buyer shall
agree on a post-Closing process to satisfy these requirements (the “Post-Closing Schedule
B Requirements”). Seller shall indemnify the Buyer as to all Post-Closing Schedule B
requirements that are not satisfied in accordance with the agreed upon post-Closing
process.

6. Covenants of Buyer Prior to Closing
6.1 Required Approvals

As promptly as practicable after the date of this Agreement, Buyer shall make, or
cause to be made, all filings required by Legal Requirements to be made by it to
consummate the Contemplated Transactions. Buyer also shall cooperate, “and cause its
Related Persons to cooperate, with Seller (a) with respect to all filings Seller shall be
required by Legal Requirements to make and (b) in obtaining all Consents identified in
Exhibit 7.3, provided, however, that Buyer shall not be required to dispose of or make
any change to its business, expend any material funds or incur any other material burden
in order to comply with this Section 6.1.

6.2 Best Efforts

Buyer shall use its Best Efforts to cause the condﬂ:ons in this Agreement to be
satisfied. : A

7. Condltlons Precedent to Buyer s Obhgatlon to Close

Buyer’s. obhgatlon to purchase the Assets and to take the other actions reqmred t0
be taken by Buyer at the Closing is subject to the satisfaction, at or prior to the Closmg, e

' of each of the followmg condmons (eny of whxch may be waived by Buyer, in whole




7.1 Accuracy of Representations

(a)  All of Seller’s representations and warranties in this Agreement (considered
collectively), and each of these representations and warranties (considered individually),
shall have been accurate as of the Exhibit Delivery Date, and shall be accurate in all
material respects as of the time of the Closing as if then made.

(b)  Each of the representations and warranties in Sections 3.2(a) and 3.4, and
each of the representations and warranties in this Agreement that contains an express
materiality qualification, shall be accurate in all respects as of the time of the Closing as
if then made.

7.2  Seller’s Performance

All of the covenants and obligations that Seller are required to perform or to
comply with pursuant to this Agreement at or prior to the Closing (considered
collectively), and each of these covenants and obligations (considered individually), shall
have been duly performed and complied with in all material respects.

7.3 Consents

Each of the Material Consents to be identified by Buyer and agreed to by Seller in
. Exhibit 7.3 prior to Closing (the “Material Consents”) shall have been obtained and shall
be in full force and effect.

7.4  Additional Documents

Seller shall have caused the documents and instruments required by Section 2.7(a)
and the following documents to be delivered (or made available ) to Buyer:

(a) The articles of incorporation and all amendments thereto of Seller, duly
~ certified as of a recent date by the Secretary of State;

(b) A legal opinion reasonably satisfactory to Buyer; and
(¢)  Such other documents as Buyer may reasonably request for the purpose of:

(i) evidencing the accuracy of any of Seller’s representations and
warranties; |

(i) evxdencmg the petformance by Seller of, or the compliance by Seller :
- with, eany covenant or obhgatlon requued to be performed or comphed with by -
Seller; ' .




(iv)  otherwise facilitating the consummation or performance of any of
the Contemplated Transactions; or

(v)  evidence showing the release of all liens, security interests, and
other encumbrances other than Permitted Encumbrances (but excluding any
Permitted Encumbrances that encumber the Assets held by any entity which has
provided or may provide financing to the Seller)

7.5  No Conflict

Neither the consummation nor the performance of any of the Contemplated
Transactions will, directly or indirectly, materially contravene or conflict with or result in
a material violation of or cause Buyer or any Related Person of Buyer to suffer any
material adverse consequence under (a) any applicable Legal Requirement or Order or (b)
any valid Legal Requirement or Order that has been entered by any Governmental Body.

7.6  Line of Credit. Seller shall have caused ALLETE, Inc., to execute and
deliver to the Buyer an agreement in the form and substance of Exhibit 7.6 hereto.

8. Conditions Precedent to Seller’s Obligation to Close

Seller’s obligation to sell the Assets and to take the other actions required to be
taken by Seller at the Closing is subject to the satisfaction, at or prior to the Closing, of
each of the following conditions (any of which may be waived by Seller in whole or in
part):

8.1  Accuracy of Representations

All of Buyer’s representations and warranties in this Agreement (considered
collectively), and each of these representations and warranties (considered individually),
shall have been accurate in all material respects as of the date of this Agreement and shall
be accurate in all matenal respects as of the time of the Closing as if then made.

8.2  Buyer’s Performance

All of the covenants and obhgatxons that Buyer is required to perform or. to
comply with pursuant to this Agreement at or prior to the Closing (consxdered'
collectively), and each of these covenants and obligations (considered mdmdually), shall
have been perfonned and complied w1th in all material respects

8.3 Additional Documents
Buy_er shall have caused e legal_'opmxon sausfactory to Seller to be suppheq and 3

to be dehvered or made avaﬂable'ﬁ Seller'
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(a)  such other documents as Seller may reasonably request for the purpose of:
(1)  evidencing the accuracy of any representation or warranty of Buyer,

(if)  evidencing the performance by Buyer of, or the compliance by
Buyer with, any covenant or obligation required to be performed or complied with
by Buyer or «

(iii)  evidencing the satisfaction of any condition referred to in this Article
8.4  No Injunction

There shall not be in effect any Legal Requirement or any injunction or other
Order that (a) prohibits the consummation of the Contemplated Transactions and (b) has
been adopted or issued, or has otherwise become effective, since the date of this
Agreement. '

9. Termination
9.1 Termination Events

By notice given prior to or at the Closmg, subject to Section 9.2, this Agreement
may be terminated as follows:

(a) by Buyer if a material Breach of any provision of this Agreement has been
committed by Seller and such Breach has_not been waived by Buyer;

(b) by Seller if a material Breach of any provision of this Agreement has been
committed by Buyer and such Breach has not been waived by Seller;

(c) by Buyer if any condition in Article 7 has not been satisfied as of the date
specified for Closing in the first sentence of Section 2.6 or if satisfaction of such a
" condition by such date is or becomes. impossible (other than through the failure of Buyer
" to comply with its obligations under this Agreement), and Buyer has not waived such
condition on or before such date, _ :

.(d) by Seller if any condition in Article 8 has not been satisfied as of the date
' speclﬁed for Closing in the first sentence of Section 2.6 or if satisfaction'of such a
condition by such date is or becomes impossible (other than through the failure of Seller
-to comply with its obligations under this Agreement), and Seller has not walved such
condition on or before such date;

NI




(f) by Buyer if the Closing has not occurred on or before February 14, 2003 or
such later date as the parties may agree upon, unless the Buyer is in material Breach of
this Agreement; or

(g) by Seller if the Closing has not occurred on or before February 14, 2003 or
such later date as the parties may agree upon, unless the Seller is in material Breach of
this Agreement.

(h) by Seller if the amount of Purchase Price Installment 1 is less than
$400,000,000 as of the date of pricing of the Closing Bonds.

9.2  Effect Of Termination

Each party’s right of termination under Section 9.1 is in addition to any other
rights it may have under this Agreement or otherwise, and the exercise of such right of
termination will not be an election of remedies. If this Agreement is terminated pursuant
to Section 9.1, all obligations of the parties under this Agreement will terminate, except
that the obhgatlons of the parties in this Section 9.2 and Articles 12 and 13 (except for
those in Section 13.5) will survive, provided, however, that, if this Agreement is
terminated because of a Breach of this Agreement by the non-terminating party or
because one or more of the conditions to the terminating party’s obligations under this
Agreement is not satisfied as a result of the party’s failure to comply with its obligations
under this Agreement, the terminating party’s right to pursue all legal remedies will
survive such termination unimpaired. Furthermore, notwithstanding any such
termination, the Seller shall immediately upon termination pay to the Buyer the Due

D1l1gence Amount.

Neither Buyer nor Seller shall be liable to the other in the event that after the
execution of this Agreement there occurs (i) a change of law that prevents the Closing,
(ii) any action by a third party that prevents the Closing or (iii) any order by a
Governmental Agency or court that prevents the Closing. Both parties agree to dxhgently

defend against a third party attempt topreventa Closmg

10. Addltlonal Covenants
10.1 Employees and Employee Benefits N

 (a) Information on Active Employees. For the purpose of this Agreement, the
term “Active Employees” shall mean all individuals employed by Seller on the Closing

Date by , including employees on temporary leave of absence, including family medical -

leave, military leave, temporary dxsablhty or sick leave, but excluding employees on.
, long-term dasabxhty leave

(b) Employment of Actli' ,.

t
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o payment-of ‘any. 4erm1nauon ‘or:severance: payments :and:the: provision “of:héal

(1) Buyer will make offers of employment to all employees are legally
cligible for employment in the United States . Buyer will provide Seller with a list
of Active Employees to whom Buyer has made an offer of employment that has
been accepted to be effective on the Closing Date (the “Hired Active
Employees”). Subject to Legal Requirements, Buyer will have reasonable access
to the Facilities and personnel Records (including performance appraisals,
disciplinary actions, grievances and medical Records) of Seller for the purpose of
preparing for and conducting employment interviews with all Active Employees
and will conduct the interviews as expeditiously as possible prior to the Closing
Date. Access will be provided by Seller upon reasonable prior notice during
normal business hours. Effective immediately before the Closing, Seller will
terminate the employment of all Hired Active Employees.

(i)  Neither Seller nor its Related Persons shall solicit the continued
employment of any Active Employee (unless and until Buyer has informed Seller
in writing that the particular Active Employee will not receive any employment
offer from Buyer) or the employment of any Hired Active Employee after the
Closing who are still employed by Buyer. Buyer shall inform Seller promptly of
the identities of those Active Employees to whom it will not make employment
offers, and Seller shall comply with the WARN Act as to those Active
Employees. Buyer consents to the Seller giving WARN Act notice, if it elects to
do so, as provided under-law.

(iii) It is understood and agreed that (A) Buyer’s expressed intention to
extend offers of employment as set forth in this section shall not constitute any
commitment, Contract or understanding (expressed or implied) of:any, obligation
on the part of Buyer to a post-Closing employment relationship of any fixed term
or duration or upon any terms or conditions other than those set forth herein that
Buyer may establish pursuant to individual offers of employment, and (B)
employment offered by Buyer will be “at will” and may be terminated by Buyer
or by an employee at any time for any reason (subject to any written commitments
to the contrary made by Buyer or-an employee and Legal Requxrements) Nothing -
in this Agreement shall be deemed to prevent or restrict in any way the right .of .
Buyer to terminate, reassign, promote or demote any of the Hired Active
Employees after the Closing or-to change adversely or favorably the title, powers,
- duties, responsibilities, functions, locations, salanes, other compensation or-terms
or conditions of employment of such employe&s

H

()  Salaries and Benefits.

() Seller shall be responsible for (A) the payment of all wages and
other remuneration due to Active Employees with respect to their services:as:-
employces of Seller through the close of business on the Closing Date, ; (B) 'th\

plan contmuauon .coverage in: accordance with the requxrements of COBRA. i
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Sections 601 through 608 of ERISA, or may be required by Seller by law or
contract; and (C) any and all payments to employees required under the WARN
Act as a result of the contemplated transactions Notwithstanding the foregoing
provisions, and solely for the purpose of ensuring the payment of wages to Active
Employees only on the actual date of Closing, the Seller shall be responsible for
the payment of wages with respect to Active Employees for any workshift
beginning prior to 12:00 a.m. on the date of Closing and which workshifts end
after 12:01 a.m. on the date of Closing.

(i)  Seller shall be liable for any claims made or incurred by Active
Employees and their beneficiaries through the Closing Date under the Employee
Plans. For purposes of the immediately preceding sentence, a claim will be
deemed incurred, in the case of hospital, medical or dental benefits, when the
services that are the subject of the charge are performed and, in the case of other
benefits (such as disability or life insurance), when an event has occurred or when
a condition has been diagnosed that entitles the employee to the benefit.

(d) Terms of Employment. Buyer will set its own initial terms and conditions
of employment for the Hired Active Employees and others it may hire, including work
rules, benefits and salary and wage structure, all as permitted by law, prov1ded such terms
and condltlons shall be in the aggregate substantlally similar in value to the terms and
conditions of such Hired Active Employees under the Seller’s employ as disclosed to
Buyer herein. Buyer is not obligated to assume any collective bargaining agreements
under this Agreement. Seller shall be solely liable for any severance payment required to
be made to its employees due to the Contemplated Transactions. Any bargaining
obligations of Buyer with any union with respect to bargaining -unit, employees
subsequent to the Closing, whether such obligations arise before or after the Closmg,
shall be the sole responsibility of Buyeér.

(®  General Employee Provisions.

(i)  Seller and Buyer .shall give any notices required by .Legal
Requirements and take whatever other actions with respect to the plans, programs
and policies described in this Section 10.1 as may be necessary to carry out the . .
arrangements described in this Section 10.1.

(i) Sellerand Buycr shall provide each other with such plan documents
and summary plan descriptions, employee data or other information ‘as may be -
reasonably required to carry out the arrangements described in this Section 10.1.

(iii) If any of the arrangements described in this Section 10. 1 are
determined by the IRS or other Governmental Body to be prohibited by law, Seller
and. Buyer. shall modify such arrangements to s closely as-possible reflect: Aheir.
 expressed intent and retainthe-allocation of-economic benefits-and burdens 5/the}
‘parties contemplated herein in a manner that is not prohibited by law, ~ -
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(iv)  Seller shall provide Buyer with completed 1-9 forms and
attachments with respect to all Hired Active Employees, except for such
employees as Seller certifies in writing to Buyer are exempt from such
requirement.

(v)  Buyer shall not have any responsibility, liability or obligation,
whether to Active Employees, former employees, their beneficiaries or to any
other Person, with respect to any employee benefit plans, practices, programs or
arrangements (including the establishment, operation or termination thereof and
the notification and provision of COBRA coverage extension) maintained by
Seller.

(vi) Seller will require certain assistance from certain Hired Active
Employees to process post-Closing obligations of Seller, including, but not limited
to, filings with the Florida Public Service Commission and other regulatory
agencies and federal wage and tax filings (collectively the “Post-Closing
Obligations™), and Buyer agrees to provide the services of such necessary
employees to assist Seller with its Post-Closing Obligations. Such assistance shall
not unreasonably interfere with the necessary employees’ regular duties for Buyer.
As consideration to Buyer for assistance with Seller’s Post-Closing Obligations,
Seller shall pay Buyer the sum of Fifty Thousand Dollars ($50,000.00), which sum
shall be credited to Buyer at the Closing.

10.2 Payment of all Taxes Resulting From Sale of Assets by Seller

Seller shall pay in a timely manner all Taxes resulting from or payable in |

connection with the sale of the Assets pursuant to this Agreement, regardless of the
Person on whom such Taxes are imposed by Legal Requirements.

10.3 Payment of Other .Retaine'd Liabilities

. In addition to payment of Taxes pursuant to Section 10.2, Seller shall pay, or make
adequate provision for the payment,“in full all of the Retained Liabilities and other
Liabilities of Seller under this Agreement. If any such Liabilities are not so paid or

prowded for, or if Buyer reasonably determines that failure to make any payments will

impair Buyer’s use or enjoyment of the Assets or conduct of the business previously
conducted by Seller with the Assets, Buyer may, upon ten (10) days notice, at any time
after. the Closing Date, elect to make all such payments directly (but shall have no

: "obhgatlon to do-so) and set.off and-deduct the full amount of all such payments fromthe

., o matunng payments due. ﬁ'om Buyer to. Seller oras provuled for from the Capxtal Chm'ges

: 'wmg to Sellet.
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10.4 Removing Excluded Assets

Within sixty (60) days after the Closing Date, Seller shall remove all Excluded
Assets (other than the Capital Charges provided for in Section 2.2 hereof) from all
Facilities and other Land to be occupied by Buyer. Such removal shall be done in such
manner as to avoid any damage to the Facilities and other properties to be occupied by
Buyer and any disruption of the business operations to be conducted by Buyer after the
Closing. Any damage to the Assets or to the Facilities resulting from such removal shall
be paid by Seller. Should Seller fail to remove the Excluded Assets as required by this
Section, Buyer shall have the right, but not the obligation, (a) to remove the Excluded
Assets at Seller’s sole cost and expense; (b) to store the Excluded Assets and to charge
Seller all storage costs associated therewith; (c) to treat the Excluded Assets as unclaimed
and to proceed to dispose of the same under the laws governing unclaimed property; or
(d) to exercise any other right or remedy conferred by this Agreement or otherwise
available at law or in equity. - Seller shall promptly reimburse Buyer for all costs and
expenses incurred by Buyer in connection with any Excluded Assets not removed by
Seller on or before the Closing Date.

10.5 Reports and Returns

Seller shall promptly after the Closing prepare and file all reports and returns
required by Legal Requirements relating to the business of Seller as conducted using the
Assets, to and including the Effective Time. - -

10.6 Assistance in Proceedings

R
b )

Seller will cooperate with Buyer and its counsel in the contest or defense of, and
make available its personnel and provide any testimony and access to its books and
Records in conmection with, any Proceeding involving or relating to (a) any
Contemplated Transaction or (b) ahy action, activity, circumstance, condition, conduct,
event, fact, failure to act, incident, occurrence, plan, practice, situation, status or
transaction on or before the Closing Date mvolvmg Seller or its business.

10.7 Retention of and Access to Records .

After the Closing Date, Buyer shall retain for'a period consistent with Buyér’s
record-retention policies and practices those Records of Seller delivered to Buyer. Buyer
also shall provide Seller and their Representatives reasonable access - thereto, during
normal business hours to enable them to prepare financial statements or tax returns or
deal with tax audits. - After the Closing Date; Seller shallprovide. Buyer and“its”.
Repmentauves reasonable access to Records that are Excluded Assets ‘during normal:. -
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10.8 Further Assurances

Subject to the proviso in Section 6.1, the parties shall cooperate reasonably with
each -other and with their respective Representatives in connection with any steps
required to be taken as part of their respective obligations under this Agreement, and
shall (a) furnish upon request to each other such further information; (b) execute and
deliver to each other such other documents; and (c) do such other acts and things, all as
the other party may reasonably request for the purpose of carrying out the intent of this
Agreement and the Contemplated Transactions.

10.9 Environmental and Real Estate Matters. The Buyer shall have the right at
Seller’s expense, but not the obligation, to do Phase 1 environmental site assessments
and studies and regulatory compliance audits on the Real Property and other assets of the
Seller (whether or not located on the Real Property) (collectively, “Environmental
Property”) as Buyer may determine. The foregoing pursuant to this Section shall be
accomplished within nine (9) months after the Closing. For 90 days after the Buyer has
received all the foregoing it desires to obtain pursuant to the first sentence of this Section,
the Buyer shall have the right at Seller’s expense, but not the obligation, to do such
further environmental studies and assessments (including soil and surface water and
ground water testing) and regulatory compliance audits on the Environmental Property
based on the recommendations contained in such Phase 1’s or in subsequent reports
issued by the environmental consultant(s) on the Environmental Property which reports
were obtained pursuant to this Section. The foregoing 90 day period set forth in the
previous sentence shall be extended to a time period within which the environmental
assessments, studies and audits can reasonably be completed if such-éiyironmental
studies cannot be .completed within such time period because of extraordinary
circumstances (such as a Phase 2 assessment recommending a Phase 3 assessment being
done, test results not being promptly available, test results only being obtainable if higher
than normal fees are paid, or testing being of such a nature that such testing takes more
time than testing usually takes as a gencral matter)

The Buyer shall have the right at Seller’s expense, but not the obhgauon, to do
such surveys on the Real Property as Buyer reasonably determines have situated on it
valuable improvements or has on it improvements that are significant to the operation of
the ‘System and excluding the following property: (1) lift station property with “an
assessed value less than $150,000, and (2) unimproved parcels in excess of a 1/4 acre.
Buyer will not cause any surveys to be paid for by the Seller if the individual cost-of such
survey is in excess of $10,000, -unless either (1) the buyer has reasonable cause to believe
the survey will show a material encroachment or excroachment or (2) such property does
in fact bear a material encroachment or excroachment. Prior to undertaking: any- such o
surveys, Buyer shall notify Selle in writing and Seller shall have the right to ‘o ;
~ writingto Buyer’s.det Seller:concliides: that Buyet’s detétinination:

4 : ._ , on was moti
- reasonable, for ten’ (10) ‘:days‘.", A ,'recelpt ‘thereof (and if Seller- fmls ’to 50 object, Séil” r
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will be deemed to have agreed to Buyer’s determination). If Seller and Buyer cannot
resolve such dispute, then whether such determination is reasonable shall be determined
in accordance with the dispute resolution provisions hereof. Buyer’s right to do surveys
under this paragraph shall expire three (3) years after the Closing.

All such environmental studies and assessments and regulatory compliance audits
and surveys done pursuant to this Section shall be at the sole cost and expense of the
Seller and Seller agrees to reimburse Buyer for the costs and expenses incurred by Buyer
under this Section. As provided above, Seller will deposit with Buyer $200,000.00 to be
held by Buyer for the purposes of reimbursing the Buyer for costs and expenses incurred
pursuant to this Section. Buyer agrees to first utilize such money before requesting
Seller to directly reimburse it for such costs and expenses.

10.10 Fixed Tie-In’s and Tie-In Deposits. Seller has supplied to Buyer
documents pursuant to this Agreement relating to obligations that the Seller has to
provide a Fixed Charge Tie In (as defined in Section 3.21) (the “Tie In Documents”) and
the amount which the Buyer would receive under a Fixed Charge Tie In may be less than
the Buyer would, but for this section charge, for such Individual Tie-In (as defined in
Section 3.21). Although Buyer is not under this Agreement assuming such obligations,
Buyer does hereby agree to provide utility service to persons who would otherwise have
received service from Seller under the Tie In Documents, and to further provide
Individual Tie In’s at the Fixed Charge Tie In to the Person entitled to receive such Fixed
Charge Tie In from the Seller, provided that the representations and warranties of the
Seller set forth in Section 3.21 are true and accurate.

Furthermore, Seller has supplled to Buyer documents pursuant to thrs Agreement
relating to deposits (“Vendee  Deposit”) made by land contract vendees (“Deposit
Vendee™) pursuant to land contracts for which deposits the Seller has agreed to give the
relevant Deposit Vendee a credit equal to such deposits made by such Deposit Vendee
against Tie In Charges which such Deposit Vendee would have to pay at the time it
. obtains water and/or sewage service from the System. After Closing, some of such

Deposit Vendees will continue to make such deposits and' Seller agrees to promptly after
- Closing take such action to cause all such future deposits to be paid to the Buyer and
shall supply the Buyer with evidence that it has done s0. Although Buyer is not under

this Agreement assuming such obligations, Buyer doeShereby agree that it will provide

utility service to such Deposit Vendees and shall give the relevant Deposrt*Vendee a
credit against Tie.In Charges at the time it suppliés such Deposit Vendee an Individual

Tie In, which credit will be in-an amount equal to that which the Seller is, at the Effective

~ Time obhgated 10 give the relevant Deposit Vendée plus the amount of deposits that the " -

Buyer receives after the Effective - Time. from such Deposit Vendee pursuant to this
; tation'and '"ty_setfortthectronB.Zl ereb!
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10.11 Customer Deposits.

At Closing, Seller shall transfer to the Buyer by electronic fund transfer all funds
in customer deposit accounts (“Customer Deposits™), including any interest earned,
accrued or due thereon through the Closing Date. Upon receipt of the Customer
Deposits, Buyer will assume responsibility for maintaining accurate books and records of
the funds and for repaying the Deposits in accordance with the standards and procedures
adopted by the Buyer.

10.12 Regulatory Transfer Contingency.

The sale and transfer of the Assets pursuant to this Agreement is contingent upon
approval by the Florida Public Service Commission and the other applicable County
Regulatory Agencies. Pursuant to Section 163.01(7)(g), Florida Statutes, Section
367.071(4)(a), Florida - Statutes, and prior legal precedent, such approvals may be
obtained after Closing and must be granted as a matter of right.

11. Indemnification; Remedies
11.1 Survival

All representations, warranties, covenants and obligations in this Agreement, the
certificates delivered pursuant to Section 2.7 and any other certificate or document
delivered pursuant to this Agreement shall survive the Closing and the consummation of
the Contemplated Transactions, subject to Section 11.7. The right to indemnification,
reimbursement or other remedy based upon such representations, warranties, covenants
and obligations shall not be affected by any investigation (including any environmental
investigation or assessment) conducted with respect to, or any knowledge acquired at any
time, whether before or after the execution and delivery of this Agreement or the Closing
Date, with respect to the accuracy or inaccuracy of or compliance with any. subh
representation, warranty, covenant or obligation. The waiver of any condition based upon '
the accuracy of any representation or warranty, or on the performance of or compliance
with -any covenant or obligation, will not affect the right to indemnification,.
reimbursement or other remedy based upon such representations, warranties, covenants
and obligations. For purposes -of this -Article 11 whenever the phrases “to Seller’s
knowledge”, “to the best of Seller’s knowledge”, “to the knowledge of Seller”, or any
similar phrase, or whenever the words “matenal” or “materially” are used in this:
 Agreement (other than inthis Article 11), such words-and phrases shall be disregarded -
for purposes of this Article 11 and mdcmmﬁcatlon hereundet as 1f such words or phrases
‘were stricken ﬁ'omthls:" :




11.2 Indemnification and Reimbursement by Seller

Seller will indemnify and hold harmless Buyer, and its Representatives,
shareholders, subsidiaries and Related Persons (collectively, the “Buyer Indemnified
Persons”), and will reimburse the Buyer Indemnified Persons for any loss, liability,
claim, damage, expense (including costs of investigation and defense and reasonable
attorneys’ fees and expenses) or diminution of value, whether or not involving a Third-
Party Claim (collectively, “Damages”) (but not including any Damages recovered by the
offsets for the Remedial Capital Project Amount), arising from or in connection with:

(a)  any Breach of any representation or warranty made by Seller in (i)
this Agreement (without giving effect to any supplement thereto), (ii) the certificates
delivered pursuant to Section 2.7 (for this purpose, each such certificate will be deemed
to have stated that Seller’s representations and warranties in this Agreement fulfill the
requirements of Section 7.1 as of the Closing Date as if made on the Closing Date
without giving effect to any supplement thereto, unless the certificate expressly states that
the matters disclosed in a supplement have caused a condition specified in Section 7.1 not
to be satisfied), (v) any transfer instrument or (vi) any other certificate, document, writing
or instrument delivered by Seller pursuant to this Agreement;

(b) any Breach of any covenant or obligation of Seller in this Agreement
or in any other certificate, document, writing or instrument delivered by Seller pursuant
to this Agreement; i

(c) (1) Any Liability arising out of the ownership or operation of the
Assets prior to the Effective Time other than the Assumed Liabilities, including, but not
limited to, any litigation existing on the date of Closing or subsequently filed against the
Buyer challenging the transaction, and (2) litigation expenses for eminent domain actions
filed against the Buyer subject to reimbursement of those expenses to the Seller by the
condemning authority.

- (d) any brokerage or finder’ 's fees or commissions or similar payments :
based upon any agreement or understanding made, or alleged to have been made, by any
Person with Seller (or any Person acting on- its behalf) in connection with any of the
Contemplated Transactions; . :

(e). any liability under the WARN Act or any similar state or local Legal
Requirement that may result from an “Employment Loss”, as deﬁned by 29 U.S.C. sect. ..
- 2101(a)(6), caused by any action of Seller prior tothe Closing or by Buyer’s decision not
. to hire previous employees of Seller; ' :
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Notwithstanding anything contained in this Agreement to the contrary, the
Buyer will not have the right to sue the Seller for Damages which result form a defect in
the title to the Real Property obtained by the Buyer pursuant to this Agreement for which
there is applicable title insurance pursuant to Section 5.9 hereof and on which a claim
may be made by the Buyer for the relevant Damages unless (a) the Buyer has filed a
claim under the relevant title insurance policy and the claim has not been allowed within
90 days of the date the claim was filed or (b) the Buyer has filed a claim under the
relevant title insurance policy, the claim was allowed within 90 days after the filing of the
claim but the processing or defending (or the taking of other relevant action in
accordance with the claim by the Title Insurer) is not proceeding in a satisfactory manner
as determined by the Buyer in the exercise of its reasonable judgment.

11.3 Indemnification and Reimbursement by Seller — Environmental and Real
Estate Matter

In addition to the other indemnification provisions in this Article 11, Seller will
indemnify and hold harmless Buyer and the other Buyer indemnified Persons, and will
reimburse Buyer and the other Buyer Indemnified Persons, for any Damages (including
costs of cleanup, containment or other remediation) arising from or in connection with:

(a) any Environmental, Health and Safety Liabilities arising out of or
relating to: (i) the ownership or operation by any Person at any time on or prior to the
Closing Date of any of the Facilities, assets or the business of Seller, or (ii) any
Hazardous Materials or other contaminants that were present on the Facilities or Assets at
any time on or prior to the Closing Date; or

(b) any bodily injury (including illness, disability and death, regardless
of when any such bodily injury occurred, was incurred or manifested itself), personal
injury, property damage (including trespass, nuisance, wrongful eviction and deprivation
of the use of real property) or other damage of or to any Person or any Assets in any way
arising from or allegedly arising from any Hazardous Activity conducted by any Person
with respect to the business of Seller or.the Assets prior to the Closing Date or from any
Hazardous Material that was (i)- present on or before the Closing Date on or at the:
Facilities (or present on any other property, if such Hazardous Material emanated or
allegedly emanated from any Facility and was present on any Facility, on or prior to the
Closing Date) or(ii) Released or allegedly Released by any Person on or at any Racilities
or Assets at any time on: ‘ot prior to the Closing Date. .

(c)

any asseruon of, or the existence of, any ught by any Person to



such Person prior to sale of any of the Assets to another Person (and including therein
without limitation any of the foregoing which have been asserted by Volusia County and
which may be asserted by Altamonte Springs).

Buyer, with Seller’s consent and approval which shall not be unreasonably
withheld, will be entitled to control any Remedial Action, any Proceedmg relating to an
Environmental Claim and, except as provided in the following sentence, any other
Proceeding with respect to which indemnity may be sought under this Section 11.3. The
procedure described in Section 11.9 will apply to any claim solely for monetary damages
relating to a matter covered by this Section 11.3.

No claim for environmental indemnification or reimbursement may be asserted
unless (i) the underlying environmental condition is specifically identified in Exhibit 3.13
or (ii) the party asserting the claim establishes that the conditions, Release, disposal or
actions giving rise to'the liability or claim were present at or prior to Closing and that the
party asserting the claim did not materially cause or contribute to such conditions after
Closing. For purposes of this section 11.3, all environmental conditions and compliance
issues arising out of, related to, or caused by any facts or circumstances as described in
the environmental reports listed in Exhibit 3.13 or obtained pursuant to Section 3.12
hereof are deemed to have been specifically identified in Exhibit 3.13.

11.4 Indemnification and Reimbursement by Buyer

Buyer will mdemmfy and hold harmless Seller, and will reimburse. Seller, for any
Damages arising from or in connection with:

(a) any Breach of any representation or warranty made by Buyer in this
Agreement or in any certificate, document, writing or instrument delivered by Buyer
pursuant to this Agreement;

(b) any Breach:of. any covenant or obhgatlon of Buyer in this

~ Agreement. or in -any other certificate, documerit, writing or instrument ‘delivered by

Buyer pursuant to thls Agreement;

(¢) any claim by any Person for “brokerage or finder’s feee or
commissions or similar payments based upon any agreement or understanding alleged to-
have been made by such Person with Buyer (or any Person acting on Buyer s behalt) in
connection with any of the'Contemplated Transactlons' oL -

ROR any Assumed Liabilities




... with respect to any Breach of the representations and warranties contained in:Sex

11.5 Limitations on Amount--Seller

Seller shall have no liability (for indemnification or otherwise) with respect to
claims under Section 11.2(a) until the total of all Damages with respect to such matters
exceeds $500,000 and then only for the amount by which such Damages exceed
$500,000. However, this Section 11.5 will not apply to claims under (the following, each
an “Exempted Breach”) Section 11.2(b) through (g) or to matters arising in respect of
Sections 3.7, 3.13, or 3.15, to any Breach of any of Seller’s representations and
warranties of which the Seller had knowledge at any time prior to the date on which such
representation and warranty is made or any Breach by Seller of any covenant or
obligation. Notwithstanding the foregoing, the Seller shall not be liable for Minor Claims
(as hereinafter defined) until such Minor Claims aggregate more than $500,000 in which
case, Seller shall be liable for all Minor Claims to the extent that in the aggregate they
exceed $500,000 provided that Damages in aggregate exceed $500,000. “Minor Claim”
means Damages resulting from a Breach hereof covered by Section 11.2(a) (other than an
Exempted Breach) that do not exceed $20,000.00.

11.6  Limitations on Amount--Buyer

Buyer will have no liability (for indemnification or otherwise) with respect .to
claims under Section 11.4(a) until the total of all Damages with respect to such matters
exceeds $500,000 and then only for the amount by which such Damages exceed
$500,000. However, this Section 11.6 will not apply to claims under Section 11.4(b)
through (d) or matters arising in respect of Section 4.4 or to any Breach of any of Buyer’s
representations and warranties of which Buyer had knowledge at any time “prior to the
date on which such representation and warranty is made or any Breach by Buyer of any
covenant or obligation, and Buyer w111 be liable for all Damages with respect to such
Breaches.

11.7 Time Lumtatmns

(2) If the Closing occurs, Seller will have liability (for mdemmﬁcauon
or otherwxse) with respect to any Breach of (i) a covenant or obhgatlon to be performed

or complied with prior to the Closing Date (other than those in Sections 2.1 and 2.4(b) =
and -Articles 10 and 12, as to which a claim may be made at any time), or (i) &'

~ representation or warranty (other than one contained in Section 3.12 or 3.13 hereot) only -

if on or before three years after the Closing Date, Buyer notifies Seller of a claim
specifying the factual basis of the claim in reasonable detail to the extent then: knownby: <

B Buyer. If the Closing occurs, Seller will have liability (for indemnification or otherw:sc)

3.12;0r.3.13 hereofonly if: onsor hefore five yean -after the Closing Date, th
otifies’Selleriof a claimis 1g the factua Basis: of the clalm“"’g‘reaSbnabl
the extent then known by Buyer.
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(b)  If the Closing occurs, Buyer will have liability (for indemnification
or otherwise) with respect to any Breach of (i) a covenant or obligation to be performed
or complied with prior to the Closing Date (other than those in Article 12, as to which a
claim may be made at any time) or (ii) a representation or warranty (other than that set
forth in Section 4.4, as to which a claim may be made at any time), only if on or before
three years after the Closing Date, Seller notifies Buyer of a claim specifying the factual
basis of the claim in reasonable detail to the extent then known by Seller.

11.8 Right Of Setoff

Upon notice to Seller specifying in reasonable detail the basis therefor, Buyer may
set off any amount to which it may be entitled under this Article 11 against amounts
otherwise payable to Seller, subject to Seller’s right to object under the Dispute
Resolution Process. The exercise of such right of setoff by Buyer in good faith, whether
or not ultimately determined to be justified, will not constitute an event of default.
Neither the exercise of nor the failure to exercise such right of setoff will constitute  an
election of remedies or limit Buyer in any manner in the enforcement of any other
remedies that may be available to it.

11.9 Third-Party Claims

(a)  Promptly after receipt by a Person entitled to indemnity under
Section 11.2, 11.3 (to the extent provided in the last sentence of Section 11.3) or 11.4 (an

“Indemnified Person”) of notice of the assertion of a Third-Party Claim against it, such

Indemnified Person shall give notice to the Person obligated to indemnify ‘under such
Section (an “Indemnifying Person”) of the assertion of such Third-Party Claim, provided
that the failure to notify the Indemmifying Person will not relieve the Indemnifying

Person of any liability that it may have to any Indemnified Person, except to the extent -

that the Indemnifying Person demonstrates that the defense of such Third-Party Clalm is
prejudiced by the Indemnified Person’s failure to give such notice.

()  If an Indemnified Person gives notice to the Indemnifying Person

pursuant to Section 11.9(a) of the assertion of a Third-Party Claim, the Indemnifying
Person shall be entitled to participate in the defense of’ such Third-Party Claim and, to.the
extent that it wishes (unless (i) the Indemnifying Person is also a Person against whom-

the Third-Party Claim is made and the Indemmﬁed Person determines in good faith that

joint representation ‘would ‘be inappropriate or (ii) the Indemnifying Person -fails to .
provide reasonable assurance to the Indemnified Person of its financial capacity to-defend -
such Third-Party Claim and provide indemnification ‘with respect-to such Third-Party ...

Clmm), to assume the defense.of such Tlnrd-Party Claam W1th counsel sahsfactozyto'me'
Inden ,‘ed,..?m,;g . /ARerimotioe from: Person ,
6TS0N'0 "@l* ox'i oassum "ﬂié'defensexofsuchm:d? ty.Cla




Indemnified Person under this Article 11 for any fees of other counsel or any other
expenses with respect to the defense of such Third-Party Claim, in each case
subsequently incurred by the Indemnified Person in connection with the defense of such
Third-Party Claim, other than reasonable costs of investigation. If the Indemnifying
Person assumes the defense of a Third-Party Claim, (i) such assumption will conclusively
establish for purposes of this Agreement that the claims made in that Third-Party Claim
are within the scope of and subject to indemnification, and (ii) no compromise or
settlement of such Third-Party Claims may be effected by the Indemnifying Person
without the Indemnified Person’s Consent unless (A) there is no finding or admission of
any violation of Legal Requirement or any violation of the rights of any Person; (B) the
sole relief provided is monetary damages that are paid in full by the Indemnifying Person,
and (C) the Indemnified Person shall have no liability with respect to any compromise -or
settlement of such Third-Party Claims effected without its Consent. If notice is given to
an Indemnifying Person of the assertion of any Third-Party Claim and the Indemnifying
Person does not, within ten (10) days after the Indemnified Person’s notice is given, give
notice to the Indemnified Person of its election to assume the defense of such Third-Party
Claim, the Indemnifying Person will be bound by any determination made in such Third-
Party Claim or any compromise or settlement effected by the Indemnified Person.

(¢) Notwithstanding the foregoing, if an Indemnified Person determines
in good faith that there is a reasonable probability that a Third-Party Claim may adversely
affect it or its Related Persons other than as a result of monetary damages for which it
would be entitled to indemnification under this Agreement, the Indemnified Person may,
by notice to the Indemnifying Person, assume the exclusive right to defend, compromlse
or settle such Third-Party Claim, but the Indemnifying Person will not be bound by any
determination of any Third-Party Claim so defended for the purposes of this Agreement
or any compromise or settlement effected without its Consent (which may not be
unreasonably withheld).

(d) Notwithstanding the provisions of Section 13.4, Seller hereby
consents to the nonexclusive jurisdiction of any court in which a Proceeding in respect of
a Third-Party Claim is brought against any Buyer Indemnified Person for purposes of any
claim that a Buyer Indemnified Person may have under this Agreement with respect to
such Proceeding or the matters alleged thetein and agree that process may be served on
Seller and Shareholders with respect to such a claim anywhere in the world. !_

(¢) With respect to any Third-Party Claim subject to indemnification

under this Article 11:1(i) both the Indemnified Person and the Indemnifying Person, as the - -
case may be, shall keep the other Person fully informed of the status of such Thnd-Party -
. Claim and any related Proceedings at all stages thereof where such Person-is not ' .

: repweented“,by 1tssaownf-counse1 -and (ii).the parties -agree (each at its own expense) t0'.. .

acho 6] eaSsxstance»as#hey may: reasonalﬂy mqmrebf each. other%n’d &
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cooperate in good faith with each other in order to ensure the proper and adequate
defense of any Third-Party Claim.

(f)  With respect to any Third-Party Claim subject to indemnification
under this Article 11, the parties agree to cooperate in such a manner as to preserve in full
(to the extent possible) the confidentiality of all Confidential Information and the
attorney-client and work-product pnvxleges In connection therewith, each party agrees
that: (i) it will use its Best Efforts, in respect of any Third-Party Claim in which it has
assumed or participated in the defense, to avoid production of Confidential Information
(consistent with applicable law and rules of procedure), and (ii) all communications
between any party hereto and counsel responsible for or participating in the defense -of
any Third-Party Claim shall, to the extent possible, be made so as to preserve any
applicable attorney-client or work-product privilege.

11.10 Other Claims

A claim for indemnification for any matter not involving a Third-Party Claim may

be asserted by notice to the party from whom indemnification is sought and shall be paid

.promptly after such notice, subject to filing an objection under the Dispute Resolution
Process.

11.11 Buyer Benefit

Upon any termination of this Agreement that would entitle the Buyer to recover

the benefit of its bargain with the Seller, the Buyer and Seller agree that the value of the -

benefit of the bargain is speculative, is not readily subject to determmatlon*objectlvely
and agree that the value of the benefit of the bargain to the Buyer is $5 Million, plus an
amount equal to all transaction costs which the Buyer would have paid if the Closmg and
issuance of the Acquisition Bonds had taken place.

12, Confidentiality
12.1  Definition of Confidential Information

(@) As used in this Article 12, the term “Confidential Information”
includes any and all of the following information of Seller or Buyer that has been or may
hereafter be disclosed in any form, whether in writing; orally, electronically oriotherwise,

or otherwise made available by observation, inspection or otherwise by either party -

(Buyer on the one hand or Seller, on the other hand) or its Representatives {callectively, a
“Dtsclosmg Pa.tty”) to the other party or its Representatives (collectively, a “Recexvmg

Party”):
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(i) all information concerning product specifications, data, know-how,
formulae, compositions, processes, designs, sketches, photographs, graphs,
drawings, samples, inventions and ideas, past, current and planned research and
development, current and planned manufacturing or distribution methods and
processes, customer lists, current and anticipated customer requirements, price
lists, market studies, business plans, computer hardware, Software and computer
software and database technologies, systems, structures and architectures;

(iif)  all information concerning the business and affairs of the Disclosing
Party (which includes historical and current financial statements, financial
projections and budgets, tax returns and accountants’ materials, hlstoncal current
and projected sales, capital. spending budgets and plans, business plans, strategic
plans, marketing and advertising plans, publications, client and customer lists and
files, contracts, the names and backgrounds of key personnel and personnel
training techniques and materials, however. documented), and all information
obtained from review of the Disclosing Party’s documents or property or
discussions with the Disclosing Party regardless of the form of the
communication; and

(iv) all notes, analyses, compilations, studies, summaries and other
material prepared by the Receiving Party to the extent containing or based, in
whole or in part, upon any information included in the foregoing.

(b)  Any trade secrets of a Dlsclosmg Party shall also be entitled to all of the
protections and benefits under applicable trade secret law. and any other. applicable law.
If any information that a Disclosing Party deems to be a trade secret is found by a court
of competent jurisdiction not to be a trade secret for purposes of this Article 12, such
information shall still be considered Confidential Information of that Disclosing Party for
purposes of this Article 12 to the extent included within the definition. In the case of
trade secrets, each of Buyer and Seller hereby waives any requirement that the other party
submit proof of the economic value of any trade secret or post a bond or other security..

-12.2 Restricted Use of Conﬁdentlal Infomiauon

- () Each Receiving Party acknowledges the confidential and proprietary
nature of the Confidential Information of the Disclosing Party and agrees, that such
Confidential Information (i) shall be kept confidential by the Receiving Party; (ii) shall
not be used for any reason ‘or purpose other than to evaluate and consummate the :
Contemplated Transactions; -and (iii) without limiting the foregomg, shall not be - - #
disclosed by the Receiving Party to any Person, except in each case as otherwise - :

e ” c°nﬁd°“ﬁal Informatldn of iS¢
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g Oonﬁdenual Informatlon ~of Buyet a(each, a “Buyct Contact") Each of Buyer ‘and *Sc"ller
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shall disclose the Confidential Information of the other party only to its Representatives
who require such material for the purpose of evaluating the Contemplated Transactions
and are informed by Buyer or Seller as the case may be, of the obligations of this Article
12 with respect to such information. Each of Buyer and Seller shall (iv) enforce the
terms of this Article 12 as to its respective Representatives; (v) take such action to the
extent necessary to cause its Representatives to comply with the terms and conditions of
this Article 12; and (vi) be responsible and liable for any breach of the provisions of this
Article 12 by it or its Representatives.

(b)  Unless and until this Agreement is terminated, Seller shall maintain
as confidential any Confidential Information (including for this purpose any information
of Seller of the type referred to in Sections 12.1(a)(i), (ii) and (iii), whether or not
disclosed to Buyer) of the Seller relating to any of the Assets or the Assumed Liabilities.
Notwithstanding the preceding sentence, Seller may use any Confidential Information of
Seller before the Closing in the Ordinary Course of Business in connection with the
transactions permitted by Section 5.2.

(c) " From and after the Closing, the provisions of Section 12.2(a) above
shall not apply to or restrict in any manner Buyer’s use of any Confidential Information
of the Seller relating to any of the Assets or the Assumed Liabilities.

12.3 Exceptions

Sections 12.2(a) and (b) do not apply to that part of the Confidential Information
of a Disclosing Party that a Receiving Party demonstrates (a) was, is.-or becomes
generally available to the public other than as a result of a breach of this Atficle 12 or the
Confidentiality Agreement by the Receiving Party or its Representatives; (b) was or is
developed by the Receiving Party independently of and without reference to any
Confidential Information of the Disclosing Party;. or (¢) was, is or becomes available to
the Receiving Party on a nonconfidential basis from a Third Party not bound by a
confidentiality agreement or any legal, fiduciary or other obligation restricting disclosure.

. Seller shall not disclose any Confidential Information of Seller relatmg to any of the
Assets or the Assumed Liabilities in reliance on the exceptions in clauses (b) or (c)
above. -

124 Legal Proceédings

If a Receiving Party becomes compelled in.any Proceeding or is requested bya
. Governmental Body-having regulatory jurisdiction over the Contemplated Transactions
.. to make-any disclosure that is prohibited or otherwise constrained by shis Article 12, that
o Recemng Party shall prowde the stclosmg Party W1th prompt notice of such A

of «thls Aruc1e12.:
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portion (and only that portion) of the Confidential Information of the Dlsclosmg Party
that, based upon advice of the Receiving Party’s counsel, the Receiving Party is legally
compelled to disclose or that has'been requested by such Govemmental Body, provided,
however, that the Receiving Party shall use reasonable efforts to obtain reliable assurance
that confidential treatment will be accorded by any Person to whom any Confidential
Information is so disclosed. The provisions of this Section 12.4 do not apply to any
Proceedings between the parties to this Agreement.

12.5 Return or Destruction of Confidential Information

If this Agreement is terminated, each Receiving Party shall (a) destroy all
Confidential Information of the Disclosing Party prepared or generated by the Receiving
Party without retaining a copy of any such material; (b) promptly deliver to the
Disclosing Party all other Confidential Information of the Disclosing Party, together with
all copies thereof, in the possession, custody or control of the Receiving Party or,
alternatively, with the written consent of a Seller Contact or a Buyer Contact (whichever
represents the Dlsclosmg Party) destroy all such Confidential Information; and (c) certify
all such destruction in writing to the Disclosing Party, provided, however, that the
Receiving Party may retain a list that contains general descriptions of the information it
has returned or destroyed to facilitate the resolution of any controversies after the
Disclosing Party’s Confidential Information is returned.

12.6 Attomney-Client Privilege

The Disclosing Party is not waiving, and will not be deemed to have waived or
diminished, any of its attorney work product protections, attorney-client privileges or
similar protections and privileges as a result of disclosing its Confidential Information
(including Confidential Information related to pending or threatened litigation) to the
Receiving Party, regardless of whether the Disclosing Party has asserted, or is or may be
entitled to assert, such prmleges and protections. The parties (a) share a common legal
and commercial interest in all of the Disclosing Party’s Confidential Information that is
subject to such privileges and protections; -(b) are or may become joint defendants in
- Proceedings to which the Disclosing Party’s Confidential Information covered by such‘
protections and privileges relates; (c) intend that such pnvﬂegw and protectlons remain
intact should either party become subject to any actual-or threatened Proceeding to which
- the Disclosing Party’s Confidential Information covered by such protections and
 privileges relates; and (d) intend that after the Closing the Receiving Party shall have the |
right to assert such protections and privileges. No Receiving Party shall admit, claim'or .
contend, in Proceedings involving either party or otherwise, that any Disclosing Paity ™

- waived any of its attorney work-product protections, attorney-client privileges of. similar
protections and pnvilegw with respect to any information, documents or other mafs

d to'a Recelving 'rgargrédue tothe Disclosing: Putyﬁ:sclosmg C

- Infofmauon {'f(mcludmg “Confidential Informauon telated to ™' pending

" htlgatlon) to the Receiving Party.’ | o
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13. General Provisions
13.1 Expenses

Except as otherwise provided in this Agreement, each party to this Agreement will
bear its respective fees and expenses incurred in connection with the preparation,
negotiation, execution and performance of this Agreement and the Contemplated
Transactions, including all fees and expense of its Representatives. Seller will pay all
amounts payable to the Title Insurer in respect of the Title Commitments, copies of
exceptions and the Title Policy, including premiums (including premiums for
endorsements) and search fees. If this Agreement is terminated, the obligation of each
party to pay its own fees and expenses will be subject to any rights of such party arising
from a Breach of this Agreement by another party. '

13.2 Public Announcements

Any public annotincement, press release or similar publicity with respect to this
Agreement or the Contemplated Transactions will be issued, if at all, at such time and in
such manner as Seller determines. Except with the prior consent of Seller or as permitted
by this Agreement, Buyer nor any of its Representatives shall disclose to any Person (a)
the fact that any Confidential Information of Seller has been disclosed to Buyer or its
Representatives, that Buyer or its Representatives have inspected any portion of the
Confidential Information of Seller, that any Confidential Information of Buyer has been
disclosed to Seller or their Representatives or that Seller or its Representatives have
_ inspected any portion .of the Confidential Information of Buyer or (b) any. information
about the Contemplated Transactions, including the status of such discussions or
negotiations, the execution of any documents (including this Agreement) or any of the
terms of the Contemplated Transactions or the related documents (including this
Agreement). Seller and Buyer will consult with each other concerning the means by
which Seller’s employees, customers, suppliers and others having dealings with Seller
will be informed of the Contcmplated Transactions, and Buyer will have the nght to be
present for any such commumcatlon

13.3 Notices

All notices, Consents, waivers and other communications required or penmtted by

this Agreement shall be in writing and shall be-‘deemed given to a party when (a)

delivered to the appropriate address by hand or by nationally recognized overnight -

courier service {costs. prepaid); (b) -sent by facsimile or e-mail with confirmation of -

transmission by the transmitting equipment; or (c) received or rejected by the addressee, .

if sent by certified mznl, refurn.; receipt requested, in each case to the following addtessa;,

; i mail addressesiand marked to the attention.of the personr(bygmme

" person as a pai'ty mﬁy dwgnatevbyznoﬁce to‘the other parties):




Seller (before the Closing):

with a mandatory copy to:

Seller (after the Closing):

Buyer:

with a mandatory copy to:

1000 Color Place

Apopka, FL 32703

Attention: Donnie Crandall, CEO
Fax: (407) 598-4219

Florida Water Services Corporatlon

1000 Color Place

Apopka, FL 32703

Attention: Carlyn Kowalsky, General Counsel
Fax: (407) 598-4241

E-mail: carlynk@florida-water.com

Greenberg Traurig, P.A.

777 South Flagler Drive, Suite 300 East
West Palm Beach, Florida 33401
Attention: Phillip C. Gildan

Fax: (561) 838-8867

E-mail: gildanp@gtlaw.com

Philip R. Halverson

VP/General Counsel

30 West Superior Street

Duluth, MN 55802

Fax: (218) 723-3960 .
E-mail: phalverson@allete.com * %

J. Lance Reese, Chairman
Florida Water Services Authority
E-mail: cacagms@aol.com

Miller, Canfield, Paddock end Stone, PLC
Attention: Richard L. Lott

‘Fax: (850) 469-1088

E-mail: rilott@prodigy.net

i
'

13.4 - Agrecments as.to Attomcys After full disclosure of potential conflicts of

intemt, Seller and: Buyer agree that, in the event Buyer employs. after the Closing as-its -
. attorney, (Whethet as inside or outside counsel) or a law firm to- act as its, attorney or .
L attomeys an ‘wany of the ‘foregomg was employed by Seller - prior. t0;thi Closi

it 7). diBuyer:do hereby waive, anygconﬂx gﬁﬁn rest;
45 o i3 "n,{‘i.. o
i3 oing:end does’ , nent !
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Common Attorneys would have to maintain in confidence as a result of their employment
as attorneys by the Seller, provided, however, the foregoing waiver is only as to Buyer
and it does not apply to information which such Common Attorneys may have relating to
this Agreement and the documents to be executed and delivered at the Closing (mcludmg
the negotiating thereof) and the consummation of the Contemplated Transactions.
Furthermore, the foregoing waiver of conflict of interest does not apply to the Common
Attorney representing the Buyer in connection with a dispute under this Agreement or a
document to be executed and delivered at the Closing. Common Attorneys will include
without limitation, if employed as attorneys for Buyer after Closing, Carlyn Kowalsky,
Lewis, Longman, & Walker, P.A Mason and McGee, P.A., Brigham Moore, P.A., Farr,
Farr & Emerich, P.A., Lowndes, Drosdick, Doster, Kantor & Reed, P.A., Rutledge,
Ecenia, Purnell & Hoffman, P.A., and Greenberg Traurig. For purposes of this section, a
person acting as an attorney within a law firm that constitutes a Common Attorney is
considered to be a Common Attorney in his individual capacity. The Seller agrees that
the Buyer may employ the same lobbying services currently being utilized by the Seller.
Seller shall pay to Buyer at Closing the sum of $200,000 which Buyer shall utilize for
lobbying expenses.

13.5 - Jurisdiction; Service of Process

Any Proceeding arising out of or relating to this Agreement or any Contemplated
Transaction may be brought in the courts of the State of Florida, County of Santa Rosa,
or, if it has or can acquire jurisdiction, in the United States District Court for the Northern
District of Florida, and each of the parties irrevocably- submits to the exclusive
jurisdiction of each such court in any such Proceeding, waives any objectionit: may now
or hereafter have to venue or to convenience of forum, agrees that all claims in respect of

the Proceeding shall be heard and determined only in any such court and agrees not to .
‘bring any Proceedmg arising out of or relating to this Agreement or any Contemplated
Transaction in any other court. The parties agree that either or both of them may file a-

copy of this paragraph with any court as written evidence of the knowing, voluntary and
bargained agreement between the partm m'cvocably to waive any objectlons to venue or
to convenience of forum. Process in any Proceeding referred to in the first sentence of
this'section may be served on any party anywhere iri the world. ‘

13.6 Enforcement of Agreement

(2 Notmthstandmg any other provision in this Agreemcnt, any dispute
among the parties which arises from the Agreement shall be resolved by binding

- arbitration conducted in accordance with this Section 13.5. (the “Dispute Resolution -
- Process™) Either party may initiate the stpute R&coluuon Process by prowdmg wntten o

, ‘notlce to the other party
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(b)  After transmittal and receipt of a written notice specifying the area
or areas of disagreement or dispute, the parties agree to meet at reasonable times and
places, as mutually agreed upon, to discuss the issues.

(c)  If discussions between the parties fail to resolve the dispute within
fifteen (15) business days of the receipt by each party of the notice described in
subsection (a) of this Section 13.5, a binding arbitration may then be initiated by either
party by written notification to the other party of the existence of a dispute. Any and all
issues related to the matter addressed by the written notice provided in subsection (a) of
Section 13.5 or any response by the other party shall be raised and resolved in a single
proceeding. '

(d)  The arbitrators shall be appointed and act as follows: (1) Each party
shall appoint a person as arbitrator within ten (10) business days of the date one of the
parties has notified the other of the existence of a dispute; (2) Each appointment shall be
signified in writing to the counter party and the arbitrators so appointed, within ten (10)
days of their acceptance of appointment, shall appoint a third arbitrator, who shall chair
the panel. If the arbitrators appointed by the parties are unable to agree upon a third
arbitrator, the same shall be appointed by the American Arbitration Association from its
qualified panel of arbitrators. Each party shall have the right to veto up to two
appointments proposed by the American Arbitration Association. If either party fails to
appoint an arbitrator within ten (10) business days from the date one of the parties has
notified the other of the existence of a dispute, then an arbitrator shall be appointed by the
American Arbitration Association from its qualified panel of arbitrators as the
appointment of the party failing to timely appoint and the two so appointed:shall appoint
a third arbitrator to chair the panel. The party on whose behalf an arbitrator is appointed
shall have the right to veto up to two of the arbitrators appointed by the American
Arbitration Association; (3) Nothing in this Section 13.6 shall preclude the parties from
mutually agreeing to a single arbitrator to resolve the dispute; (4) No arbitrator shall
have a business or other pecuniary. relationship with either party, except for payment of
arbitrator’s fees and expenses w1thout the written oonsent of both parties.

(e)  Arbitrators shall be swom to perform their duties with 1mpart1al1ty

and ﬁdehty In rendering any decision, the arbitrator shall proceed to consider the

Agreement, the dispute identified in the notice and any response and the actions taken
and the documentation thereof, conduct, and relative posxtlon, knowledge, and'the ablhty
of the parties in relation to the dispute.

(f)  The arbitration hedring shall convene not earlier than sixty (60) days
and not later than ninety (90) days of the acceptance of appointment of  all ‘of the

arbitrators chosen by the parties unless the parties mutually agree to an earlier date. The .

-arbitrators shall render a:decision mthm,ten (10) busifiess daysof the daté on ‘which i
rhitration hicaring. concludw and siich decisions shall ‘be in writing and in duplicate;one’
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shall contain findings of fact and conclusions of law and shall be final and binding upon
the parties.

(& The parties shall be entitled to discovery pursuant to the Florida
Rules of Civil Procedure. All discovery requests by a party shall be enforced by the
arbitrators. The arbitration hearing shall not proceed until all outstandmg discovery
requests have been fulfilled.

(h)  The fees, charges and expenses of. the arbitrators, any experts
engaged by the arbitrators, the respective counsel engaged by the parties, and any
witnesses called by the parties shall be paid as follows: the arbitrators shall order each
party to pay their own fees, charges and expenses and assess the fees, charges and
expenses of the arbitrators equally between the parties.

(i)  The provisions of the Florida Arbitration Code, Chapter 682, Florida
Statutes, and the Florida Evidence Code, Chapter 90, Florida Statutes, except to the
extent inconsistent with the provisions of this Agreement, shall specifically be deemed to
apply to any arbitration proceeding conducted hereunder. Unless the venue is mutually
agreed upon otherwise by the parties, the venue for any arbitration commenced pursuant
to this Section shall be in Pensacola, Florida.

13.7 Waiver;, Remedies Cumulative

The rights and remedies of the parties to this Agreement are cumulative and not
alternative. Neither any failure nor any delay by any party in exerczsmg any right, power
or privilege under this Agreement or any of the documents referred to in thisAgreement
will operate as a waiver of such right, power or privilege, and no single or partial exercise
of any such right, power or privilege will preclude any other or further exercise of such
nght power or privilege or the exercise of any other right, power or pnvﬂege ‘To the
maximum extent permitted by applicable law, (a) no claim or right arising out of this .
Agreement or any of the documents referred to-in this Agreement can be discharged by
one party, in whole or in pait, by a waiver or renunciation of the claim or right unless'in -
writing signed by the other party; (b) no waiver that may be .given by a party will be -
applicable except in the 'specific instance for which it is given; and (c) no notice to or
demand on one party will be deemed to be a waiver of any obligation of that party or.of
the right of the party giving such notice or demand to take further action without notice or -
demand as provided in this Agreenient or the documents referred to in this Agreement.

13,8 .Entire Agreement-and Modlﬁcanon. :

- This Agreement supersedes all prior agreements, whether written or oral, between.
.. the parties.with 1espe et 40 - its, asubject.mattet_.(mcludmg -any letter of intent -and. any:

conﬁdenualxty agreppaen betwe
o stclosure stter, Exhibi ;and‘&ﬂlet documients’
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complete and exclusive statement of the terms of the agreement between the parties with
respect to its subject matter. This Agreement may not be amended, supplemented, or
otherwise modified except by a written agreement executed by the party to be charged
with the amendment.

13.9 Assignments, Successors and no Third-Party Rights

No party may assign any of its rights or delegate any of its obligations under this
Agreement without the prior written consent of the other parties, except that Buyer may
collaterally assign its rights hereunder to any financial institution providing financing in
connection with the Contemplated Transactions. Subject to the preceding sentence, this
Agreement will apply to, be binding in all respects upon and inure to the benefit of the
successors and permitted assigns of the parties. Nothing expressed or referred to in this
Agreement will be construed to give any Person other than the parties to this Agreement
any legal or equitable right, remedy or claim under or with respect to this Agreement or
any provision of this Agreement, except such rights as shall inure to a successor or
permitted assignee pursuant to this Section 13.8.

13.10 Severability

If any provision of this Agreement is held invalid or unenforceable by any court of
competent jurisdiction the other provisions of this Agreement will remain in full force
and effect. Any prov1sxon of this Agreement held invalid or unenforceable only in part or
degree will remain in full force and effect to the extent not held invalid or unenforceable.

ety

13.11 Construction

The headings of Articles and Sections in this Agreement are provided for
convenience only and will not affect its construction or interpretation. All references to
“Articles,” and “Sections” refer to the corrcspondmg Artml&e and Sections of this
Agreement.

'13.12 Time of Essence

With regard to all dates and time periods set forth or referred to in this Agmement,
" time is of the essence. .

)

13. 13 Goveming Law
This Agreement will be governed by and. consuued under the laws of the State of

' Florida without regard to conflicts-of-laws pnnclpl&s that would require the apphcauon '_

of any other law.




13.14 Execution of Agreement

This Agreement may be executed in one or more counterparts, each of which will
be deemed to be an original copy of this Agreement and all of which, when taken
together, will be deemed to constitute one and the same agreement. The exchange of
copies of this Agreement and of signature pages by facsimile transmission shall constitute
effective execution and delivery of this Agreement as to the parties and may be used in
lieu of the original Agreement for all purposes. Signatures of the parties transmitted by
facsimile shall be deemed to be their original signatures for all purposes.

13.15 Radon Gas.

(8 RADON IS NATURALLY OCCURRING RADIOACTIVE
GAS THAT, WHEN IT HAS ACCUMULATED IN A BUILDING IN SUFFICIENT
QUANTITIES, MAY PRESENT HEALTH RISKS TO PERSONS WHO ARE
EXPOSED TO IT OVER TIME. LEVELS OF RADON THAT EXCEED
FEDERAL AND STATE GUIDELINES HAVE BEEN FOUND IN BUILDINGS IN
FLORIDA. ADDITIONAL INFORMATION REGARDING RADON TESTING
MAY BE OBTAINED FROM THE COUNTY PUBLIC HEALTH UNIT.

13.16 Limited Liability.

Neither the State of Florida nor any polmcal subdivision or municipality thereof,
nor the Buyer shall be obligated (1) to exercise its ad valorem taxing power or any other
taxing power in any form on any real or personal property to pay any habxllty arising out
of, or in any connection whatsoever with, this Agreement, or to pay the pnncxpal of the
Acquisition Bonds, the interest thereon or other costs incident thereto or (2) to pay the
same from any other funds, except from the Net Revenues realized by the Buyer from its
ownership or operation of the System or from the Acquisition Bonds Net Proceeds, junior
and subordinate to the payment of any Bonds or other indebtedness payable from such
source. It is further agreed between the Buyer and the Seller that this Agreement and any
obligations arising in connection therewith, whether for payment of the Purchase Price, or
for any claim of liability, remedy for breach, or otherwise, shall not constitute a lien on
the System or any other property of the Authority, or any municipality.

Notwithstanding anything to the contrary contained herein or in any Otfxer
instrument or document executed by or on behalf of the Buyer in connection herewith, no
stipulation, covenant, agreement or obligation contained herein or.therein ‘shall ‘be

deemed or construed to be a stipulation, covenant, agreement, or obligation of any -

present or future member, officer, employee or agent of the Buyer, or of any mcorporator, :

member, dlrector, trustee, -officer, employee or agent of any successor to the Buyer,in " - .

:fany ’such Q)ersons mdmdual ¢apac1ty, and nosuch. pcrson, in lus mdmd“?‘_l., i
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- statute or constitution or by the enforcement of any provision of this Agreement, or.by:

obligations, nor shall any recourse be had for the payment of the principal of, premium, if
any, or interest on any of the Bonds or the Purchase Price or for any claim based hereon
or thereon or on any such stipulation, covenant, agreement, or obligation, against any
such person, in his individual capacity, either directly or through the Buyer or any
successor to the Buyer, under any rule of law or equity, statute or constitution or by the
enforcement of any assessment or penalty or otherwise, and all such liability of any such
person, in his individual capacity, is hereby expressly waived and released. All
references to the Buyer in this paragraph shall be deemed to include the Buyer, the City
of Gulf Breeze, the City of Milton, their respective: Mayors, Council Members, officers,
employees, and agents.

The Buyer shall not be obligated to pay any liability, claim or obligation arising
from or in connection with this Agreement or the transactions contemplated thereby, or
the Purchase Price from any funds of the Buyer derived from any source other than the
Pledged Revenues, (as it shall be defined in the Indenture pursuant to which the Bonds
are issued) which right of payment from the Buyer to the Seller shall be junior and
subordinate to the payment of the Bonds secured by such Pledged Revenues. The Seller
hereby agrees to indemnify and defend the Buyer and hold the Buyer harmless against
any and all claims, losses liabilities or damages in any way growing out of or resulting
from challenges to this Agreement or objections to the Buyer completing the
Contemplated Transactions prior to closing, including, without limitation, all costs and
expenses of the Buyer, including reasonable attorney's fees, incurred in the performance
of any activities of the Buyer in connectiofi- with the foregoing. All references to the
Buyer in this paragraph shall be deemed to include the Buyer, the City of Gulf Breeze,
the City of Milton, their respective Mayors, Council Members, officers, employees, and
agents.

Nothing herein shall be deemed to authorize, create or impose upon the City of
Gulf Breeze or the City of Milton any obligation, duty, liability or responsibility for the
taking of or refraining from any action, or for the payment of any sums for any reason
whatsoever.” The Seller hereby acknowledges that the City of Gulf Breeze and the City-of
Milton shall have no liability whatsoever on account of this Agreement or the -
transactions contemplated hereby, mcludmg, without limitation, any claims or liabilities
arising on account of any breach, misrepresentation or other action or failure to act on the
part of the Buyer. The Seller hereby covenants and agrées that it will never seek remedy
or recourse against, or seek to impose any liability upon, the City of Gulf Breeze or City
of Milton, for any liability or claim arising in .connection with or relating to this
Agreement or the transactions contemplated thereby, whether against the Buyer, the
Cities of Gulf Breeze or Milton directly, or otherwise, under any rule of law or equity,

way of assessment or penalty or otherwise;-and all such liability, if any, of the C:ty
,Mxlton and the City-of Gulf Breeze is het??by expmsly waived and released.”




If, prior to closing, the Seller shall determine that, because of its indemnity
obligations contained in the penultimate paragraph hereto, it is no longer economically
feasible to proceed to the Closing or to pursue the transaction contemplated hereby, Seller
may elect to give written notice to the Buyer that it no longer wishes to complete the
Contemplated Transaction. Upon receipt of such notice, Buyer may elect to proceed with
the Closing without such indemnity under the penultimate paragraph (in which case the
Seller shall be excused from any further indemnity obligation under said indemnity but
not from obligations accrued therefrom prior thereto), or to terminate its obligations
hereunder (in which case the Seller shall remain liable for and pay the Due Diligence
Expense).

The provisions of this Section shall survive the termination of this Agreement.
13.17 Obligations Subordinate.

All obligations of the Buyer hereunder or arising in connection therewith (the
“Utility Acquisition Liabilities” or “UA Liabilities”) shall be limited and special
obligations of the Buyer, payable solely from the Net Revenues, junior and subordinate to
the outstanding Bonds of the Authority. The UA Liabilities shall not be or constitute a
general indebtedness, liability, general or moral obligation, or a pledge of the faith, credit
or taxing power of the Buyer, the State of Florida, or any political subdivision or
mumclpal corporation thereof, within the meaning of any constitutional or statutory
provision or limitation. Neither the State of Florida nor any political subdivision or
municipal corporation thereof, nor the Buyer shall be obligated (1) to levy ad valorem
taxes on any property to pay the UA Liabilities or other costs incident thereto or (2) to
pay the same from any other funds of the Buyer, except from the Net Revenues, junior
and subordinate to the outstanding Bonds of the Buyer. It is further agreed between the
Buyer and the Seller that the UA Liabilities shall not constitute a lien upon the System or
facilities, or any part thereof, or on any other property of the Buyer.
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IN WITNESS WHEREOF, the parties have executed this Agreement as of the

date first written above.
Buyer:
By:
Its: ‘
Seller:
By:
Its: .




JUNO E~1041 1U) Catuuyguwacmyy—-- -

From: "Richard Loft" < >
To: "Malt Dannheisser (E-mail)* < >
Cc: “ED, I}l GRAY (E-mail)® < >, "Buz Eddy (E-mail)" < >

Date: Thu, 5 Sep 2002 03:09:31 -Q500
Subject: notice of public hearing for fws

Mart,

We need to have the public hearing by Gulf Breczc within & fow days of the Sept 13 approva.. I suggest
we advertise once 7 days prior, and once as soon as the FWSA is constituted. The optimal time to have
the public hearing would be on the 16th of September.

I am in Jacksonville for my checkup at Mayo Clinic. Can you run the ad? I hopie we do not have to
mention specificially that we are acquiring the "Florida Water Service Company" @ssets in the ad.

LAW QOFFICES OF

MILLER, CANFIELD, PADDOCK AND STONE, P.L.C.
A PROFESSIONAL LIMITED LIABILITY COMPANY
25 WEST CEDAR STREET, SUITE 500
PENSACOLA, FLORIDA 32501

850/469-1088
TELECOPY 850/432-0677

1afl
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CIRCUIT COURT
NINTH JUDICIAL CIRCUIT
IN AND FOR OSCEOLA COUNTY, FLORIDA

OSCEOLA COUNTY, a political
subdivision of the State of Florida,

Plaintiff, CASE NO: C102-0C-2810

V.

CITY OF GULF BREEZE, Florida,

CITY OF MILTON, Florida, municipal
corporations of the State of Florida, and
FLORIDA WATER SERVICES AUTHORITY,
a special-purpose governmental entity,

Defendants.
/

PLAINTIFF’S REPLY TO DEFENDANTS’ ALTERNATIVE MOTION TO
DISMISS OR TRANSFER DUE TO IMPROPER VENUE

CQMES NOW PLAINTIFF OSCEOLA COUNTY who herewithrepliesto the
venue-rélated motion interposed by Defendants, the Cities of Gulf Breeze and Milton |
and the Florida Water Services Authority (FWSA), in the declaratory judgment action -
that Plaintiff filed against them on 13 December 2002.

I. FACTS
1. Osceola County is a constitutional charter county comprising over

172,000 residents living within an:area spanning over 1500 square miles. *;
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2. Within Osceola County’s bounds are seven water systems and one
wastewater treatment system belonging to the Florida Water Services Corporation
(Florida Water). Florida Water’s parent company is a Minnesota-based concern

called Allete, Inc.

3. These water and wastewater systems serve over 19,000 customers living
within Osceola County.
4. Prominent among Florida Water’s roster of customers within Osceola

County is the County itself. Osceola County has paid connection fees to Florida
Water and receives water and wastewater services from it.

5. Osceola County’s Board of County Commissioners believes that local
ownership and control of water and wastewater treatment systems located within the
County serves the public purposes for which county government was initially
chartered. To that end, Osceola County has been actively engaged for over a year in
efforts to acquire the Florida Water systems located within the County.

6.  TheFlorida Constitution provides Osceola County home rule authority
to take such actions as are necessary to protect the best interests of the County and
its residents.

7.  The Florida Statutes also evince a legislative determination that local

Page2 of 10




governmental control of water and other utility systems serves the public purposes for
which such governments have been ordained. The following considerations evidence
this legislative determination: (a) the Local Government Comprehensive Planning
and Land Development Regulatory Act, Part II, Fla. Stat. ch. 165, requires each
county and municipality to adopt a financially feasible local government
comprehensive plan and implementing land development regulations; (b) Fla. Stat.
ch. 163.3177(3) requires each comprehensive plan to contain a mandatory capital
improvement element for all public facilities including sanitary sewer and potable
water facilities. SeeFla. Stat. ch. 163.3164(24) (definition of "public facilities"); ()
Fla. Stat. ch. 163.3180 establishes this concurrency mandate for the availability of
public facilities as a key enforcement and monitoring mechanism within the local
comprehensive planning process; and (d) Fla. Stat. ch. 164.1051 dééiling with

intergovernmental disputes recognizes the importance of the matters at issue by

expressly including service provision areas (ch. 164.1051(3)) and allocations of |

resources, including water, land, or other natural resources (§ 164.1051(4)) within the
matters to which such law shall apply.

8.  On 17 September 2002, the Cities of Gulf Breeze and Milton éntered an
interlocal agreement under Fla. Stat. ch. 163. The interlocal agreement created the

FWSA.
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9. Two days later, the FWSA announced that it and Florida Water had
entered an acquisition agreement for the FWSA to buy and operate all Florida Water
systems in the State of Florida. Florida Water’s holdings in this state encompasses
152 water and wastewater systems serving over 500,000 people in 2'6 counties. This
system includes the eight systems serving Osceola County.

10. Defendants’ representatives, in their conduct of the meetings which
culminated in the formation of the FWSA and entering the acquisition agreement
under attack here, violated the rights enjoyed by Osceola County and its citizens
under Florida’s Government in the Sunshine Law.

11. Florida Water has neither utility systems nor customers within the
municipal boundaries of either Gulf Breeze or Milton.

12.  The scheduled closing of the deal between the FWSA and Florida Water
is imminent; it is to occur no later than 14 February 2003.

13.  Under Defendants’ interlocal agreement, the municipalities and counties |
whose systems are to be acquired have no representation on the FWSA Board of
Directors, nor any entitlement thereto. Moreover, it appears that Fla. Stat. ch. 163
immunizes from regulation by the Florida Public Service Commission (FPéC) those
utility systems owned pursuant to interlocal agreement. | Rather, the; only

governmental bodies having any influence over the FWSA are the City Councils of
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Gulf Breeze and Milton - especially Gulf Breeze. The Gulf Breeze City Council has
absolute discretion regarding appointments to, and removals from, the FWSA Board
of Directors.

14.  Consummation of Defendants’ imminent deal will striﬁ Osceola County
of participation in matters of critical importance to the health, safety, and welfare of
the residents of Osceola County in contravention of the County's constitutional home
rule and statutory authority and vest absolute control over such matters in a
governmental entity located over 500 miles away which is not answerable to Osceola
County or its residents.

15. Such a result will infringe the home rule rights that the Florida
Constitution and Fla. Stat. chs. 125, 163, and 164 repose in Osceola County and its
citizens.

16. Finally, if closing of the proposed acquisition occurs within the next
month, the due process rights that Fla. Const. art. I, § 24 and Fla. Stat. ch. 286 confer
upon the County and its residents will also have been abrogated.

17. Forthesereasons, Osceola County has sought redress before this Court.

}

II. ANALYSIS

18. The sword-wielder exception to the home venue privilege confers
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jurisdiction upon this Court. Ordinarily, governmental entities in Florida are entitled
to be sued in the county of their residence. Carlile v. Game & Fresh Water Fish
Comm'n, 354 S0.2d 362,363 (Fla. 1978). This home venue privilege is not absolute,
however. Board of County Commissioners of Madison County v. Grice, 438 So.2d
392, 395 (Fla. 1983).

19.  Thesword-wielder exception to the home venue privilege applies where
direct judicial protection is sought from an unlawful invasion of a constitutional right
of the plaintiff, directly threatened in the county where the suit is initiated. State
Dep't of Highway Safety & Motor Vehicles v. Sarnoff, 734 So. 2d 1054, 1056 (Fla. 1*
DCA 1998). The standard to be applied is whether the state is the original
sword-wielder, and the plaintiff's suit a shield against the state's thrust. If so, a suit
may be maintained in the county where the blow has been or is about to be struck.
Nyberg v. Snover, 604 So.2d 894, 895 (Fla. 1* DCA 1992). Governmental enﬁties ._
may avail themselves of the sword-wielder doctrine. Jacksonville Electric Authority |
v. Clay County Utility Authority, 802 So.2d. 1190 (Flg. 1* DCA 2002)(court
recognized that organization created under interlocal agreement could lay venue
under sword-wielder doctrine but found it inapplicable on the facts d;ue to the
technical nature of the constitutional violation alleged by Clay County .Utility

t

Authority (CCUA)).
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20.  Osceola County’s rights of due process and home rule are fundamental
ones secured to the County under Fla. Const. art. VIIL, § 1(g). There are no powers
more elemental to a Florida county than due process - the entitlement to reasonable
notice and an opportunity to be heard, and home rule - a county’s ﬁndamental right
to exercise all the powers necessary and proper to provide governance and redress for
its residents. Defendants Gulf Breeze, Milton, and the FWSA are governmental
entities' whose pending commercial transaction imperils both of these fundamental
rights as they relate to Osceola County’s ability to have any say in the management
of water resources within the County's bounda:ies.

21. The Florida Constitution provides Osceola County home rule authority
to take such actions as are necessary to protect the best interests of the County and
its residents. The action threatened by Defendants would constitute a :ﬁi:hdamental
deprivation of the County's constitutional home rule powers. These powers, as more
specifically detailed 1n the Florida Statutes, 'includihg Chapters 125,163, and 164, are
immeasurably graver and weightier concerns than the technical infringement that
concerned the CCUA in Jacksonville Electric Authority, Supra, 802 So.2d at 1190.

The CCUA has no constitutional home rule authority and is not charged with the

N ! See defendants” Motion to Dismiss Due to Improper Venue or in the Altematzve
«;.:Transférred {sic] to Santa:Rosa County, 17 Lol
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pervasive responsibility which the County bears to protect the health, safety, morals,
and general well-being of both its environs and its residents.

22. Defendants’ closure of their acquisition agreement with Florida Water
is hotly pursued and imminent. Evidence of the tenacity of its pﬁrsuit lies in the
consideration that, since 19 September 2002 when the acquisition agreement was
announced, Defendant FWSA has held public meetings, adopted resolutions
regarding its governance and rate structure, and participated in the zealous defense
of all actions brought against it. Despite the myriad actions outstanding against the
FWSA, Gulf Breeze, and Milton, an amended acquisition agreement was executed on
20 December 2002, according to a document that Allete, Inc. filed with the Securities
and Exchange Commission. This amended agreement indicates that the FWSA and
Florida Water intend to close the transaction no later than 14 Februaryaﬂ(;O&

23. Osceola County disputes Defendants’ assertion that transfer of this
action for adjudication in Santa Rosa County will promote judicial economy. While
Santa Rosa County courts may be currently adjudicating another lawsuit presenting
similar issues, nothing suggests that this Court lacks the experience, resources, or
wherewithal to give all of the parties a fair hearing and properly rc;olve the

significant constitutional implications of the proposed FWSA dcquisition.

24. Regarding the ultimate disposition of this motion, Osceola County

i

Page 8 of 10

- e AL 4!



excepts to affording Defendants relief in the form of dismissing this action. Under
Florida law, transfer to a proper venue - not dismissal - is the preferred remedy for a
successful venue challenge. Martin v. Putnam County Blood Bank, 687 So. 2d 967,
968 (Fla. 1 DCA 1997); Gross v. Franklin, 387 So.2d 1046, 1049 (Fla. 3 DCA
1980).

25. In sum, Defendants’ home venue privilege is not absolute. The
imminent threat which Defendants’ purely commercial venture poses to Osceola
County’s fundamental constitutional rights of due process and home rule compels the
conclusion that the sword-wielder doctrine justifies this Court’s retention of
jurisdiction over this action.

WHEREFORE, Osceola County respectfully requests that this Court deny
Defendants’ alternative motion to dismiss this action or transfer it to the FlI‘St Judicial
Circuit in and for Santa Rosa County, Florida.

Respectfully submitted this 16 day of January, 2003.

JO O. THACKER \
COUNTY ATTORNEY

DEREK PHILLIPS
Florida Bar No. 04879
Osceola County Attorney's Office
1 Courthouse Square, Suite 4200
Kissimmee, Florida 34741
Vox: {(407) 343-2330
Fax: (407) 343-2353

Attorney for Plaintiff, Osceola County <« - -
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CERTIFICATE OF SERVICE

I, Derek Phillips, certify that on 16 January 2003 a copy of the foregoing has been
furnished by first class U.S. mail to:

Bruce Culpepper, Esq.

James Bruce Culpepper, Esq.

Charles F. Ketchey Jr., Esq.

C/O Akerman Senterfitt

301 South Bronough Street, Suite 200
Post Office Box 10555

Tallahassee, Florida 32302-2555

N LN (e

DEREK PHILLIPS \
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