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Services; Request for Comments 

February 12, 2003 

Commission Clerk: 

My office has been requested to forward the enclosed documents for inclusion in 
your records for the ongoing investigation into the proposed sale of Florida Water 
Services. These are the documents received by my office from Mr. Derek Phillips, 
Assistant County Attorney for Osceola County. These documents concern that county's 
filings contesting the pending sale. For the record, these include: 
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8. 

Cover letter of 21 January 2003 from Derek Phillips to Bob Knight. 

Petition for Writ of Quo Warranto of Osceola County versus named 
individuals of Gulf Breeze, Milton and Florida Water Services in Case No 
C103-OC-0107 in the Circuit Court of the Ninth Judicial Circuit; including 
exhibits attached thereto as follows: 

Exhibit "A," letter of December 17, 2002 from Richard Doran of the Office of 
Attorney General for Florida to Ms. Jo 0. Thacker denying a request to take 
quo warranto action. 

Exhibit "B," the interlocal agreement between Gulf Breeze and Milton 
apparently last revised on 911 6/02. 

Exhibit "C," the Asset Purchase Agreement between Florida Water Services 
Corporation and Florida Water Services Authority dated September 19, 2002. 

Exhibit "D," an email from Richard Lott to Ed Gray, Ill sent Monday, 
September 16, 2002 concerning points on Exhibits B and C. 

Plaintiff's (Osceola County's) Reply to Defendants' Motion to Dismiss 
Amended Complaint versus Gulf Breeze, Milton and Florida Water Services 
in Case No. C102-OC-2810 in the Circuit Court of the Ninth Judicial Circuit; 
including exhibits attached thereto as follows: 

Exhibit "A," Asset Purchase Agreement between Florida Water Services 
Corporation and Florida Water Services Authority dated September 19, 2002. 
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9. Exhibit "B," Amendment and Restatement of Asset Purchase Agreement 
between Florida Water Services Corporation and Florida Water Services 
Authority dated December 20, 2002. 

September 5, 2002 concerning the initial Florida Water Services Authority 
public notices and in particular stating that "I hope we do not have to 
mention specifically that we are acquiring the "Florida Water Services 
Company" assets in the ad." 

Dismiss or Transfer Due to Improper Venue versus Gulf Breeze, Milton and 
Florida Water Services in Case No. C102-OC-2810 in the Circuit Court of the 
Ninth Judicial Circuit. 

I O .  Exhibit "C," an email from Richard Lott to Ed Gray, Ill sent Thursday, 

11. Plaintiff's (Osceola County's) Reply to Defendants' Alternative Motion to 

Please enter these documents into your records for this docket and date stamp 
the duplicate copy of this cover letter and mail it in the enclosed stamped, self- 
addressed envelop. 

Sincerely, 

Robert Knight 
Utilities Regulatory Director 

CC: Robert B. Battista, Citrus County Attorney 



OSCEOLA 
COUNTY 

ATTORNEY’S 
OFFICE 

County Attorney 
Jo 0. Thacker 

Deputy County Attorney 
Kathlein K. Payne 

Assistant County Attorney 
Sherry G .  Hopkins 

Assistant County Attorney 
Scott D. Polodna 

Assistant County Attorney 
Olga Sanchez de Fuentes 

21 January 2003 

Mr. Bob Knight, Esq. 
Utilities Regulatory Director 
Office of Utilities Regulation 
3600 West Sovereign Path, Suite 269 
Lecanto, FL 34461 

Re: Florida Water 

Dear Mr. Knight: 

I’ve been asked to send you hard copies of the documents that 
we’ve filed in Osceola County to contest the pending sale of the utility 
systems. 

Enclosed, please find copies of our docketed petition in quo warranto 
and reply to defendants’ motion to dismiss. 

I hope you find these filings useful. If you have any questions, please 
call me at (407) 343-2334. 

Sincerely, 

Assistant County Attorney 
Derek Phillips /Enclosures 

Osceola 

Assistant County Att 
Derek Phillips 
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I N  r r m  CIRCUIT COURT OF THE 
NINTH JUDICIAL CIRCUIT 

IN AND FOR OSCEOLA COUNTY, FLORIDA 

OSCEOLA COUNTY, a political 
subdivision of the State of Florida, 

Petitioner, 
Case No. CIO3-OC- [ / !; 9 

V. 

CARL HOFFMAN, RICHARD OUTZEN JR., 
and CLAY FORD, in their capacities 
as Councilmen for the City of Gulf Breeze, 
a Florida Municipal Corporation; MARILYN JONES, 
BETTY WILLEY, BUDDY JORDAN, R.L. LEWIS, 
CLAYTON WHITE, and LLOYD HINOTE, 
in their capacities as Council Members for the City of Milton, 
a Florida Municipal Corporation; 
J. LANCE REESE, BRENDA POLLACK, and 
ROBERT SMITH, in their capacities as Public Officials 
for Florida Water Services Authority, 

Respondents. 

PETITION FOR WRIT OF QUO WARRANTO 

Pursuant to Fla. Const. art. V, 6 5(b)  and Fla. R. Civ. P. 1.630, Osceola County 

respectfully petitions this Court for the issuance of writs in quo warranto directed to 

Respondents in their capacities as Council Members for the City of Gulf Breeze, 

Council Members for the City of Milton, and putative public officials for the Florida 
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Water Services Authority (FWSA). Issuance of these writs is appropriate because a 

preliminary basis for relief exists in that Respondents are attempting to exercise rights 

or privileges ostensibly derived fioni their official governmental capacities which 

depart fkom the essential requirements of the law in such a manner that Petitioner's 

coiistitutional and statutory rights have been violated and Petitioner has suffered 

material injury for which there is no adequate remedy by appeal. Petitioner shows the 

Court in support hereof as follows: 

I. JURISDICTIONAL BASIS 

1. Fla. Const. art. V, fj 5(b)  and Fla. R. Civ. P. 1.630 confer on this Court 

jurisdiction to issue writs in quo warranto. The writ has traditionally been used to test 

the right of persons or entities to exercise some right or privilege which derives from 

the state or to challenge actions that are beyond the authority granted'to a public 

official. Memill v. Gerow, 79 Fla. 804,85 So. 144 (1 920); Martinez v. Martinez, 545 

So.2d 1338 @la. 1989); Belle IslandInv. Co., Ltd. v. Feingold, 453 So.2d 1 143 @la. 

3d DCA 1984); Snead v. State, 415 SO. 2d 887 @la. 5' DCA 1982). Quo warranto 

is a remedial writ, and it may be extended to new situations on a proper showing. 

State ex. rel. Pooser v. Water, 126 Fla. 49, 170 So. 736 (Fla 1936). Although the 

Attorney General has been notified of these proceedings, he has demurred to file suit 

against Respondents. (Exhibit A). 

- 
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2. Petitioner has standing to pursue the writ in this venue. In  quo warranto 

proceedings seeking the enforcement of a public right', the people are the real party 

to the action; the person bringing suit need not show that he has any real or personal 

interest in it. Pooser, supra, 126 Fla. at 52-53, 170 SO. at 739. Due to the actions 

complained of herein and the direct, inminelit threat they pose to the constitutional 

rights of Osceola County and its more than 172,000 citizens, venue for this action is 

proper in the Ninth Circuit Court in and for Osceola County. Star Employment 

Service, Inc., v. Florida Industrial Commission, 122 So.2d 174 (Fla. 1960)(suit 

alleging invasion of constitutional rights by governmental agency properly brought 

in county where invasion is threatened). 

3. The Local Government Comprehensive Planning and Land 

Development Regulatory Act, Part 11, Fla. Stat. ch. 163, requires each county and 

municipality to adopt a financially feasible local government comprehensive plan and 

implement land development regulations. Fla. Stat. ch. 163.3 177(3) requires each 

comprehensive plan to contain a mandatory capital improvement element for all 

public facilities including sanitary sewer and potable water facilities. See Fla. Stat. 

ch. 163.3 164(24) (definition of "public facilities"). Fla. Stat. ch. 163.3 180 establishes 

:- 

The constitutional rights violated here are those secured to Petitioner and its 
citizens guaranteeing them due process and home rule authority as set forth herein. 
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the concurrency mandate for the availability ofpublic facilities as a key enforcement 

and monitoring mechanism within the local comprehensive planning process. 

Specifically, Fla. Stat. ch. 163.3 180(2)(a) provides as follows: 

Consistent with public health and safety, sanitary sewer, 
solid waste, drainage, and potable water facilities shall be 
in place and available to serve new development no later 
than the issuance by the local govemment of a certificate 
of occupancy or its functional equivalent. 

Id. 

4. Fla. Stat. ch. 367 provides the statutory authority for the regulation of 

privately-owned water and wastewater systems as to both service and rates and grants 

the Florida Public Service Commission (FPSC) the exclusive jurisdiction for such 

regulatory functions. Additionally, under such regulatory scheme, Fla. Stat. ch. 

367.171 grants to each county the option to exclude itself fiom regriliition by the 

FPSC and regulate the rates and services of a privately-owned utility by the adoption 

of a resolution by the board of county commissioners. Fla. Stat. ch. 367.022 exempts 

fi-om such regulatory scheme systems owned, operated, and managed by 

governmental authorities. 

._ - 

5. Acquisition of the Florida Water utility assets by the FWSA places 

exclusive jurisdiction over the rates and service of the existing Florida Water utility 

assets in the FWSA governing board The power of Osceola County to provide and 

Page4of 27 \ 



plan lor the availability ofessential water and wastewater public facilities concurrent 

with the demand for such facilities within the County is placed within the sole 

discretion of the Gulf Breeze City Council in violation of the power of local 

self-government constitutionally granted to Osceola County as a charter county. Such 

abrogation of the power of local self-government provided in the Osceola County 

charterjeopardizes the County's ability to comply with the statutorily-mandated local 

comprehensive planning requirements, and it places all growth management 

initiatives relating to water and wastewater public facilities within the untrammelled 

whim and discretion of the FWSA governing board. 

6. Respondents Reese, Pollack, and Smith were purportedly appointed to 

serve on a putative Board of Directors for the FWSA - an alleged body corporate and 

politic of the State of Florida - pursuant to an interlocal agreement that-the Cities of 

Gulf Breeze (population 5665) and Milton (population 7045), both municipal 

corporations of the State of Florida, executed on 17 September 2002. (Exhibit B 

hereof). Respondent Council Members of the Gulf Breeze and Milton City Councils 

struck their deal under Fla. Stat. ch. 163.0 1 for the ostensible purpose of, among other 

things, purchasing, operating, managing, and administering "public utilities" as 

- 

defined in Fla. Stat. ch. 163. 

7. Under the interlocal agreement, Respondents Reese, Pollack, and Smith 
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are deemed to be acting in their official capacities when conducting the FWSA’s 

business. The agreement charges Respondents with the responsibility to conduct that 

business in accordance with the requirements of the Florida Government in the 

Sunshine Law. 

8. Petitioner contends that Respondents Reese, Pollack, and Smith hold no 

title as public officials of FWSA - an entity illegally formed under Florida 

constitutional and statutory law. Even if these Respondents did hold legal title, they 

illegally exercised their authority by: authorizing an acquisition agreement with a 

private corporate entity called Florida Water Services Corporation (Florida Water); 
I 

and illegally asserting authority over public services within the jurisdictional limits 

of Osceola County. 

9. Petitioner M e r  asserts that Respondents violated Florida 

constitutional and statutory law by: (1) their conduct in the negotiations with Florida 

Water that led to the purported creation of the FWSA and the ensuing acquisition 

agreement between those parties; and (2) the irremediably defective manner in which 

these Respondents discharged their legal duties in derogation of the due process 

rights that Osceola County and its citizens enjoyed relative to those proceedings. 

., 
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11. STATEMENT OF THE FACTS 

10. Florida Water owns and operates 105 water systems and 47 wastewater 

utility systems in 26 Florida counties and municipalities. Eight of these systems are 

located in Osceola County. Osceola County is a Florida Water customer, having paid 

it connection fees and received in exchange water and wastewater treatment services. 

11. Discussions with Florida Water revealed a desire on its part to sell its 

water and wastewater system holdings in this state. 

12. Many counties and cities across the State of Florida, each of which 

contained assets owned by, and customers served by, Florida Water within their 

respective jurisdictions, participated with the Florida Governmental Utility Authority 

(FGUA) in negotiations for the acquisition of Florida Water's assets. 

1 3. By Resolution 0 1/02- 172, Osceola County determined thattfie County's 

acquisition of the Florida Water assets by the County, operating through the FGUA, 

was in the public interest. The County.found that it had a paramount public purpose 

in acquiring the water and wastewater systems to meet, the statutory mandates of 

comprehensive planning and growth management responsibilities and to provide 

essential public services to the County and its citizens? 

By resolution duly adopted on 23 December 2002, Osceola County formally 
joined the FGUA. 
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14. FGUA bargaining on the terms, conditions, and purchase price to be 

paid to Florida Water continued into September 2002. 

15. In September 2002, i t  was revealed that Florida Water and its 

representatives had been lobbying Gulf Breeze and Milton goverhmental officials 

since early August 2002 to convince them that i t  was in their best interests to form a 

rival interlocal authority to make a competing bid on the Florida Water assets. 

Florida Water owns no assets in Gulf Breeze or Milton. Moreover, 16. 

Florida Water serves no citizens of Gulf Breeze or Milton. 

17. The lobbying efforts prosecuted on Florida Water’s behalf included Gulf 

Breeze’s City Manager and the Executive Director of Gulf Breeze Financial Services, 

Inc., a corporate entity whose board of directors consists of members of the Gulf 

Breeze City Council, having individual discussions with Gulf Breeze City Council 

members on this subject, a matter which would foreseeably, and did, come before the 

Gulf Breeze City Council. 

18. Moreover, in mid-August, 2002, a fhture FWSA Board member and a 

Gulf Breeze City Council member met with Florida Water executives to negotiate the 

terms of both the interlocal agreement, and the consequent Florida Water acquisition 

agreement, that so soon followed. 

19. On 21 August 2002, Florida Water officials and the Gulf Breeze City 
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Council held a workshop. The agenda posted for the event did not disclose its topic. 

Upon the workshop’s conclusion, however, a raft of e-mails and proposals pertaining 

to the transactions disputed in this Petition issued to a committee of negotiators and 

advisors designated by and acting on behalf of the Gulf Breeze City Council. 

20. None of the meetings or discussions of the designated committee of 

negotiators and advisors were noticed or open to the public. 

2 1. The deliberative processes related to the formation of the FWSA and the 

negotiation of the acquisition agreement were conducted in secret meetings. 

22. Respondents’ committee of advisors affirmatively took steps to prevent 

public notification of, and minimize public interest in, the formation of the FWSA 

and its later consideration of the acquisition of Florida Water’s assets. 

23. On 17 September 2002, Gulf Breeze and Milton executed the subject 

interlocal agreement and thereby created the FWSA. 

24. Respondents formed the FWSA and approved the acquisition agreement 

by ceremonially adopting the work product and ratifying the secret actions of their 

committee of negotiators and advisors, all of which work product and actions were 

- 

produced or engaged in at secret meetings. 

25. Section 7@) of the agreement obligates the FWSA to make annual 
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payments to Gulf Breeze amounting to no less than 2% of the annual gross revenues 

of such utilities, but in no event less than $1,500,000. That sum represents more than 

10% of the City of Gulf Breeze's annual budget. 

26. Section 7(C) of the agreement binds the FWSA to' transfer to Gulf 

Breeze such amounts as might be required to be transferred from time to time, as 

specified solely by resolution of Gulf Breeze, 

to provide funds for the payment to public agencies having 
jurisdiction over portions of the service areas of any 
project, of regulatory fees, reimbursements, or taxes, 
(including contributions or payments in lieu of such 
amounts) in connection with the facilities and operations of 
the [FWSA] in such jurisdictions. 

27. Section 7(D) of the agreement commits Gulf Breeze to remit to Milton 

20% of all amounts that Gulf Breeze receives from the FWSA under 6 7(B). 
. .. , 

28. Section 4(0) provides Gulf Breeze with the power to remove any FWSA 

director with or without cause at any time. 

29. Section 6 of the agreement purports to confer on the FWSA the authority 

to issue bonds to finance the acquisition of any utility system. 

30. The intended and practical effect of these provisions was to create a 

conduit, appearing to have the imprimatur of legislative legitimacy, that could be used 

to channel h c k  into the coffers of Gulf Breeze and Milton. 
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3 1 .  On 19 September 2002, representatives of’ local governments whose 

constituents comprised approximately 80% of Florida Water’s customer base 

informed the FGUA Board of Directors that the representatives supported FGUA’s 

acquisition of Florida Water’s assets for approximately $450 million. 

32. Pursuant to a public notification process admittedly designed to avoid 

notification of the affected public of the intent of FWSA to enter into an agreement 

to acquire Florida Water (the Acquisition Agreement) (Exhibit C)’, the FWSA board 

convened on 19 September 2002 for the first time since its creation and found that the 

proposed acquisition was in the public interest. 

33. Section 1.1 of the Acquisition Agreement provides that Florida Water 

shall reimburse the FWSA for its due diligence costs. Section 13.16 of the 

Acquisition Agreement provides that Florida Water shall indemnifL and hold the 

FWSA, Gulf Breeze, Milton, as well as the respective city mayors, councilmembers, 

employees, officers and agents, harmless for any costs, claims, liabilities or damages .. 

resulting either fiom challenges to the Acquisition Agreement or objections to 

completion of the proposed acquisition by the FWSA. 

34. Also on 19 September 2002, Florida Water issued a press release 

The parties executed an amended Acquisition Agreement on 20 December 
2002. The pertinent operative clauses in the two contracts are substantively identical. 
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announcing that i t  had contracted to sell the subject water and wastewater utility 

systems to the FWSA for $507 million - $471 million in cash payable in two 

installments, plus $36 million in capital charges to be retained by Florida Water over 

a three-year p e r i ~ d . ~  

35 .  The amended acquisition agreement declares the contracting parties’ 

intent to close their pending sale no later than 14 February 2003. Thus, the 

infnngement of Osceola County’s constitutional rights complained of herein is 

imminent. 

36. By this Acquisition Agreement, the FWSA seeks to become the putative 

owner of water and wastewater utility systems in Osceola County - a political 

subdivision of the State of Florida located over 500 miles away fiom the Cities of 

Gulf Breeze and Milton. These utility systems serve over 19,000 thousand’customers 

located in Osceola County, including Osceola County itself. The utility facilities 

.. 
owned and operated by Florida Water draw their water supplies from sources within - 

Osceola County. Florida Water’s utility systems treat wastewater generated from 

within Osceola County and dispose of the treated effluent in areas located within 

Osceola County. 

The amended Acquisition Agreement reduces the purchase price to 
approximately $456,500,000. 
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37. ‘I’lie FWSA clainis that i t  is not sulject to regulation by any state or 

county regulatory body in the manner to which Florida Water is regulated by the 

FPSC and various county regulatory authorities. Therefore, FWSA would be free to 

extend the water and wastewater service areas served by the utility systems in 

Osceola County or refuse to extend service in areas currently included in such 

authorized service areas without consideration of Osceola County’s comprehensive 

plan and other growth related policies and procedures as may apply to such utility 

service. 

38. This result is both anomalous and illegal. No Florida Water customers 

reside in either Gulf Breeze or Milton. No Florida Water assets are located in either 

city. Osceola County’s water utility assets have no logical, logistical, or physical 

connection with the Cities of Gulf Breeze or Milton. No local governmentlhome rule 

governmental nexus exists between the actions of Gulf Breeze and Milton and the 

utility systems servicing Osceola County’s citizens. 

IJI. NATURE OF THE RELIEF SOUGET 

39. Petitioner seeks writs in quo wananto directing Respondents Reese, 

Pollack, and Smith to demonstrate that they legally acquired lawfid title as FWSA 

officials, and that they acted lawfully in exercising their authority within Osceola 

County’s jurisdictional limits by entering an agreement to purchase Florida Water‘s 
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assets located within Osceola County. Ultiniately, as to these Respondents, Petitioner 

seeks a deternlination by this Court that they have no authority to hold title to and act 

as purported public officials of a special-purpose entity, the purpose of which - 

acquiring and profiting by utility systems located within and serving Osceola County 

- serves no valid municipal purpose on behalf of the residents of Milton or Gulf 

Breeze and is therefore invalid. 

40. As to Respondent Council Members, Petitioner seeks determinations by 

this Court that: (1) they had no authority to execute the interlocal agreement that has 

given rise to these proceedings due to failings under the Government in the Sunshine 

Law; and (2) they do not possess the power to assert extraterritorial jurisdiction over 

assets and customers of Florida Water when no Florida Water assets and no Florida 

Water customers are located within the boundaries of the cities that 'the Council 

Members represent. 

.- N. ARGUMENT 

A. No valid municipal purpose is served by Respondents acting in an 
official capacity on a specific-purpose governmental board which has, as its 
primary purpose, the creation of an investment and revenue source for Gulf 
Breeze and Milton through the provision of water and wastewater services to 
Osceola County - a political subdivision located over 500 miles away. 

41. Under the Municipal Home Rule Powers Act, Fla. Stat. ch. 166.0 1, cities 
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have broad home rule powers within their jurisdictional limits, sihject only to the 

caveat that the city’s powers must be exercised for “valid municipal purposes.’’ City 

of &ala v. Nye, 608 So.2d 15 (Fla. 1992). If a municipal action has no relation to the 

morals, health, welfare, protection, and safety of the municipality’s citizens, then that 

action has no valid municipal purpose. City of Ormorzd Bench v. Courity qf Volusia, 

535 So.2d 302 (Fla. 5h DCA 1988). 

42. Here, Gulf Breeze and Milton have attempted to create in the FWSA an 

investment/entrepreneurial entity by which the cities can enjoy all the consequent 

monetary and legal benefits while avoiding the usual legal obligations therefor. As 

the FWSA’s attorney explained to Gulf Breeze’s City Attorney in correspondence 

dated 16 September 2002, “As you know, the objective we are pursuing is to 

implement a plan to expand the revenue sources of the City without creating any 

liability.” (Exhibit D). Indeed, FWSA has been unapologetic in stating that the 

proposed acquisition is strictly a business proposition for the revenues that Florida 

Water will generate. 

-- 

43. To this end, recall that the FWSA allegedly is authorized to issue bonds 

to fund its acquisition of Florida Water’s assets. Where it is obvious that the primary 

purpose of a bond issue is to obtain proceeds to be used in an investment for profit, 

Page 15 of 27 



no valid public purpose exists. State v. Cit.y of’Ot-Laricio, 576 So.2d 13 15 (Fla. 1991). 

The declaration that the court made there is equally apposite here: 

A municipality exists . . . to provide services to its 
inhabitants. . . . We see no valid public purpose in 
investing for investing’s sake. Making a profit is an aspect 
ofcommerce more properly left to commercial banking and 
business entities. 

576 So.2d at 13 17. 

44. While the FWSA is nominally a “public instrumentality” under the 

interlocal agreement, the flow of revenues f?om FWSA to which Gulf Breeze and 

Milton are contractually guaranteed and additional revenue which Gulf Breeze may 

receive simply by the Gulf Breeze City Council passing an ordinance requiring 

additional payments from the FWSA, as well as the way that the cities insulated 

themselves fiom liability for the FWSA’s debts, conclusively proves thzitthe FWSA 
\ 

is actually a profit engine cleverly disguised as a “public instrumentality.” The cities 

cannot lawfully form an authority and issue bonds for the sole purpose of operating - 

a business for profit, especially when doing so redounds to the material detriment of 

Osceola County by abrogating both the County’s home rule powers and its statutory 

comprehensive planning and growth management responsibilities for its citizens. 

B. Respondents have no authority to take any official action that 
operates in derogation of Petitioner’s constitutional rights to home rule power 
and adversely affects Petitioner’s citizens. 
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45. The tunciamental statutory and constitutional predicate for the exercise 

of joint powers by local government pursuant to an interlocal agreement under the 

authority of Part 11, Fla. Stat. ch. 163, is declared in Fla. Stat. ch. 163.01(4) as 

fo 1 lows : 

A local agency of this state may exercise jointly with any 
other public agency of the state, of any other state, or of the 
United States Government any power, privilege, or 
authority which such agencies share in common and which 
each might exercise separately. 

Neither Gulf Breeze nor Milton shares in common the power to acquire water and 

wastewater utility systems outside their boundaries absent the consent or 

acquiescence of the local governments within whose jurisdiction such utility systems 

are located. Any joint power exercised through the creation of a separate legal entity 

pursuant to Fla. Stat. ch. 163.01(7)(g)l cannot be a power that neith6r'Milton nor 

Gulf Breeze share in common. 

46. Fla. Stat. ch. 163.01(7)(g) mandates that: 

[Alny separate legal entity created under this section, the 
membership of which is limited to municipalities and 
counties of the State, may acquire, own, construct, 
improve, operate, and manage public facilities relating to 
a governmental function or purpose, including, but not 
limited to . . . water or alternative water supply facilities 
. . . which may serve populations within or outside of the 
members of the entity. 
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47. Both the legislative history of this section, and precedent evaluating 

municipal acquisition of water systems, show that Fla. Stat. ch. 163.0 1 (7)(g) did not 

authorize the scheme that the FWSA is attempting here. The Legislative Staff Report 

for this section (then known as House Bill 1323; ch. 97-236, Laws of Florida) 

confirms that the Legislature never intended the extension of municipal powers to 

authorize entry into interlocal agreements for the acquisition and maintenance of 

water supply assets by local governments which did not have within their political 

bounds the assets or customers of the utility to be acquired. The Staff Report 

explained that ". . . ch. 163, F.S., regulates interlocal agreements, whereby cities or 

counties enter into agreements to provide services, or share expenses for services 

which their residents need." [Emphasis added.] 

48. Absent specific legislative authorization, the acquisition of &water and 

wastewater utility system by Milton and Gulf Breeze outside their jurisdictional 
._ 

boundaries absent the consent or acquiescence of the local govemments within whose - 

jurisdiction such utility systems are located cannot constitute a joint power which 

each share in common since neither Milton nor Gulf Breeze hosts any utility systems 
I 

that are the subject the acquisition agreement contested here. The provision of Fla. 

Stat. ch. 163.01(7)(g)(1)y providing that a separate legal entity can acquire systems 

that serve populations outside of the members of the entityy does not extend the 
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common power of either Milton or Gulf Breeze since no Florida Water utility assets 

are within the boundaries of either government. 

49. Similarly, where the judiciary has upheld municipalities’ extraterritorial 

exertion of their corporate powers regarding proprietary projects such as the one at 

issue here, the areas in which those powers were applied was limited to locales 

adjacent to and contiguous with the cities’ boundaries. Moreover, the extraterritorial 

application of municipal power was approved because: it was necessary or 

imperative for the protection of the public health of the city (State v. City of 

Pensacola, 197 So. 520 (Fla. 1940)); existing private facilities were inadequate for 

present needs and those of contiguous entities were inadequate (State v. City of 

Melbourne, 93 So.2d 371 (Fla. 1957)); or there was an urgent need for water and 

alternative sources were inadequate (State v. City of Cocoa, 92 So.2d 537 (Fla. 1957), 

Town of Riviera Beach v. State, 53 So.2d 828 (Fla. 195 1)). 

50. The foregoing equitable. and legal considerations prove that --- 

Respondents exceeded their authority when they unilaterally asserted extraterritorial 

jurisdiction over the assets involved here. 
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C. The alleged interlocal agreement on which the FWSA is predicated, 

arid the ensuing acquisition agreement that  FWSA purported to strike with 
Florida Water, are both void ab initio because the FWSA's creation was 
unconstitutional and otherwise illegal. 

5 1. Fla. Const. art. I, $ 24(b) mandates that: 

All meetings of any collegial public body of the executive 
branch of state govei-niiient or of any collegial public body 
of a ccunty, municipality, school district, or special district, 
at which official acts are to be taken or at which public 
business of such body is to be transacted or discussed, shall 
be open and noticed to the public and meetings of the 
legislature shall be 'open and noticed as provided in Fla. 
Const. art. 111, $ 4(e), except with respect to meetings 
exempted pursuant to this section or specifically closed by 
this Constitution. 

Fla. Const. art. I, 8 24(c) decrees that this section is self-executing. The 

implementing legislation for these provisions is codified at Fla. Stat. ch. 286. 
. -....., . .. . .  52. Fla. Stat. ch. 286.01 1 directs that: . . .  

All meetings of any board or commission of any state 
agency or authority or of any agency or authority of any 
county, municipal corporation, or political subdivision, 
except as otherwise provided in the Constitution, at which 
official acts are to be taken are declared to be public 
meetings open to the public at all times, and no resolution, 
rule, or formal action shall be considered binding except as 
taken or made at such meeting. The board or commission 
must provide reasonable notice of all such meetings. 

53. The Sunshine Law was enacted to protect the public from "closed door" 

. 
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politics and, as such, the law must be broadly construed to effect its remedial and 

protective purpose. Evergreen the Tree Treasurers of Charlotte County, Inc. V.  

Charlotte County Bd. Of Com 'rs, 8 I O  So.2d 526 (Fla. 2d DCA 2002). The statute 

should be construed so as to frustrate all evasive devices. ' This could be 

accomplished only by embracing the collective inquiry and discussion stages within 

the terms of the statute, as long as such inquiry and discussion was conducted by any 

committee or other authority appointed and established by a governmental agency, 

and related to any matter on which foreseeable action would be taken. Town ofpalm 

Beach v. Gradison, 296 So.2d 473,478 (Fla. 1974). Governmental action taken in 

violation of the Government in the Sunshine Law makes that action void ab initio. 

Silver Express Co. v. Bd. of Trustees of Miami-Dade Community College et al., 69 1 

So.2d 1099 (Fla. 3rd DCA 1997). This is true without regard to considerations of 

intent or prejudice; indeed, once a violation of the Sunshine Law is demonstrated, 

prejudice is presumed. Port Everglades Auth. v. Int 'I  Longshoremen 's Ass 'n Local 

1922-1,652 So.2d 1169 @la 4' DCA 1995). 

_-  - 

54. The parade of correspondence,4nformal meetings, and piecemeal 

negotiations in which the Respondents and/or their committee ofrepresentatives and 

advisors participated both with Florida Water and among themselves constituted 

violations of the Sunshine Law. Op. At@. Gen. 90-17 (199O)(where a council 
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member was authorized, formally or informally, to meet with a private corporation 

and could exercise decisional authority on behalf of the Council, the meeting had to 

be open to the public); Op. Ally. Gen. 94-21 (1 994)(Council-authorized negotiating 

team whose efforts culminated in a finalized and approved agreement had to conduct 

all meetings in the Sunshine); Ii$ Op. to Evans, (7 June 1989)(Council should 

postpone taking action on items controversial or of critical public concern until they 

have been properly noticed). 

5 5 .  The formation of the FWSA and the approval and purported execution 

of the acquisition agreement took place within a one-week period, and Osceola 

County was not notified of any of the public proceedings relating thereto. 

56. Sometime prior to September 16, 2002, the City Manager for Gulf 

Breeze and Executive Director for Gulf Breeze Financial Services, Inc., a c&poration 

later named in thejnterlocal agreement as the administrator for the FWSA, spoke 

individually about creating an authority for the purpose of purchasing Florida Water's 

assets throughout Florida with individual Council Members of Gulf Breeze, matters 

which would foreseeably come before the Gulf Breeze City Council. In mid-August, 

a hture board member of the FWSA and a Council member for Gulf Breeze met with 

executives of Florida Water Services Corporation for the pupose of negotiating the 

terms of the interlocal agreement and acquisition agreement. 

- 
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57. On or about August 21, 2002, a workshop was held among the Gulf 

Breeze City Council and Florida Water; the agenda for said workshop made no 

mention of the subject matter of the workshop. 

5 8 .  Subsequent to the workshop of August 21,2002, a series of emails and 

proposals were exchanged with a team ofnegotiators and advisors designated by and 

acting on behalf of the Gulf Breeze City Council. 

59. None of the meetings or discussions of the designated committee of 

negotiators and advisors were noticed or open to the public. 

60. The deliberative processes related to the formation of the FWSA and the 

negotiation of the acquisition agreement were conducted in secret meetings. 

61. The Defendants’ committee of advisors affirmatively took steps to 

prevent public notification of the formation of the FWSA and’subsequent 

consideration by the FWSA of the acquisition of Florida Water’s assets. 

62. In September, legal advertisements regarding the formation of the - 

FWSA appeared in newspapers which had no circulation in Osceola County. Osceola 

County was never notified of any public meetings regarding the interlocal agreement 

and acquisition agreement prior to such time. 

63. Defendants formed the FWSA and approved the acquisition agreement 
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by ceremonially adopting the work product and ratifying the secret actions of their 

committee of negotiators and advisors, all of which work product and actions were 

produced or engaged in at secret meetings. 

64. Under Fla. Stat. ch. 286.01 1 , Osceola County and i’ts residents were 

entitled to reasonable notice of the meetings conducted by Gulf Breeze, Milton, and 

the FWSA. What constitutes reasonable notice is a case- and fact-specific 

determination, but it must suffice to apprize the public of the pendency of matters that 

might affect their rights, afford them the opportunity to appear and present their 

views, and afford them a reasonable time to make an appearance if they wished. Lyon 

v. Lake County, 765 So.2d 785 (Fla. 5’ DCA 2000). 

65. Respondents’ conduct did not come close to satisfyrng the reasonable 

notice obligations that the law imposedupon them. Despite Respondents’ knowledge 

that their proposed actions carried consequences both innumerable and portentous for 

500-mile distant Osceola County and its more than 172,000 residents, Respondents 

and their representatives affirmatively decided not to publicize notices of their 

hearings outside of Santa Rosa County. Indeed, the extent of Respondents’ de 

minimis efforts was to publish in the 16 September 2002 edition of the Pensacola 

News Journal notices of the several hearings contested herein. Respondents used no 

- 
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broadcast media in any jurisdiction to publicize the meetings where this half-a-billion 

dollar deal would be discussed. 

66. Inexplicably, the FWSA’s first public meeting, conducted on 19 

September 2002, was held in Escambia County at Pensacola Junior College. The 

only attendees at that meeting were the financiers, lawyers, city officials, and FWSA 

officers who were responsible for and would profit from approval of the deal. 

67. Before Respondents took the illegal actions complained of herein, 

Osceola County, a constitutional Charter County since 1992, had cooperated with the 

FGUA acquisition efforts to assert the County’s constitutional home rule power and 

statutory authority so as to ultimately acquire its several water and wastewater 

systems fiom Florida Water. 

68. Concurrently, Respondent Council Members created the FWSA and, 

within one week, destroyed Osceola County’s acquisition plan that had been over a 

year in the making. Respondents effected this destruction in contravention of the 

comity that usually obtains between governmental agencies and the requirements of 

the Florida Government in the Sunshine Law, in that Respondents through their 

designated committee intentionally prosecuted their campaign without notice to the 

County or its residents. 

69. Respondent Council Members actedwithout jurisdictionin their attempt 
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to coiiimit their respective cities to FWSA membership, and that effort was void a6 

initio. Concomitantly, Respondent FWSA members’ conduct of the FWSA’s 

business in violation of the Sunshine Law was equally effective in vitiating the 

FWSA’s purported approval of the acquisition agreement with Florida Water. 

RELIEF 

Wherefore, Petitioner respectfully prays that this Court issue writs of quo 

warranto to Respondents ordering them to show cause why their putative actions 

complained of herein should not be nullified in their entirety as void ab initio due to 

the myriad, fundamental constitutional and statutory violations that Respondents 

committed and their having acted outside the authority and jurisdiction of their 

respective offices. 
. .’, 

Dated this 15* day of January, 2003. 

JO 0. THACKER 
COUNTY ATTORNEY 

\ 

Florida Bar No. 04&960 
Osceola County Attorney’s Office 
1 Courthouse Square, Suite 4200 
Kissimmee, Florida 34741 
VOX: (407) 343-2330 
Fax: (407) 343-2353 
Attomey for Plaintiff, Osceola County 
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CERTIFlCATE OF SERVICE 

i 

I, Derek Phillips, certify that I caused a copy of the foregoing to be served upon the 

following individuals: 

Richard I. Lott Esq., 
Miller Canfield et al. 
25 W. Cedar Street, Suite 500 
Pensacola, FL 3250 1-5945 
Attorney for the Florida Water Services Authority 

Carl Hoffman, Richard Outzen, Jr. and Clay Ford 
By Serving Edwin A. Eddy, City Manager 
City of Gulf Breeze 
1070 Shoreline Drive 
Gulf Breeze, FL 32561 

Marilyn Jones, Betty Willey, Buddy Jordan, 
R.L. Lewis, Clayton Whlte and Lloyd Hinote 
By Serving Donna S. Adams, City Manager 
City of Milton 
6738 Dixon Street 
Milton, FL 32570 

J. Lance Reese, Brenda Pollack, Robert Smith 
By Serving Matt E. Danheisser, Registered Agent 
Gulf Breeze Financial Services, Inc. 
504 North Baylen Street 
Pensacola, FL 3250 1 

- .- . 

Derek Phillips, Ekquu 
Florida Bar No. 04879h 
Osceola County Attomey’s Office 
1 Courthouse Square, Suite 4200 
Kissimmee, Florida 34741 
VOX: (407) 343-2330 
Fax: (407) 343-2353 
Attorney for Plaintiff; Osceola County 
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S T A T E  O F  F L O R I D A  
OFFICE OF ATIy)RNEY GENERAL 

RICHARD E. DORAN 

December 17,2002 

Ms. Jo 0. Thacker 
Osceola County Attorney . 
1 Courthouse Square, Suite 4200 
K i s s h e e ,  Florida 34741-5488 

Dear Ms. Thacker: 

You have requested this office to commence a quo warranto action on behalf of the Osceola 
County Board of County Commissioners. 

After reviewing your letter, I must decline to bring the requested action. This response should swx not be c legal opinion on the merits of this matter. 
, . .  - . .  : .. 1 

Richard E. Doran 
Attorney General 

i 
i - ' f  

.. , . ... 
, ..: . :. 

. . - . .  . ,  . .  
? . .  

, , ' .  ' . . .  , 
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INTERLOCAL AGREEMENT 

P, 02/14 

. . .  

This INTERLOCAL AGREEMENT, made and entered into a6 of September 16, 
2002, initially by and bemeen CITY OB' GULF Bm&ZS, a municipal corporation of 
the State of Florida (the 'Gulf Breeze") and CITY OF MILTON, a municipal corporation 
of t h e  State of Florida ("Miltonn), 

WITNESSETH: 
- .  

In consideration of the  mutual benefits and obligations assumed herein, &e 
undersigned hereby agree as follows: 

Section 1 Findings 

The undersigned hereby find, determine and declare as follows: 

(A) Milton and Gulf Breeze each own and operate public water and sewer 
utility systems withk and outside their political boundaries, and have determined that 
there is a substantid need and demand for public ownership and operation of 
essential purpose public utilities within the State. 

(E) Public water and scwer utility systems, including without Limitation, 
potable water development; water production, storage and distribution; alternative 
water sources; sewerage; water reuse, advance water treatment, water and sewer pre- 
treatment; sludga removal and waste collection and disposal; environmental recycling; 
and other similar utility systems contribute to the wclfare and benefit of the public, 
promote economic and personal prosperity, 

In order to reduce and relieve the burdens of administrative government 
currently tome by the parties hereto, and future management and administrative 
responsibilities attendant to utility system~, the undersigned Pdcipating 
G o v c m e n t a l  Units wish. to cooperate by interlocal agreement to join~y exercise, 
together with other Participating Governmental Units which may j o i n  in this 
agreement &om t h e  to t h e ,  the powers each Participating Oovenunental Unit has to 
facilitate thc ddopment,  transfer, consolidation, fiaanCing, ownership, management, 
improvement, expansion and opcratha of the csscatid public purpose utilities 
authorized herein. 

(C) 

(b) Pursuant to all of the privileges, benefits, powers and tcnns of Section 
163.01, Florida Statutes, as amended, together with all of the home rule powcrs 
granted by the Constitution and laws of the State of Florida, and all other applicable 
provisions of law (the *Act"), the partics arc duly authorized to enter into this 
Agreemcpt on bchalf of themselves and any future Partidpathag ~ovcmmental Unit 

(E) The pardcs haw, determined that fbr administrative convenience and 
efficiencies, and to reduce duplication of efforts and improve sctyiceB, it is 
create a separate le& cntiiy (tho 'Autharitf hcrcinaftcr destrlbcd), for '3 
*purpose :of ~ promoting, planning, establishing, ,&aucing, : acquirfng, co 8' xg 
equipping,* oooaing, operating, ~ t d a i n g ,  repeking, managing, . ?$ 
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consolidating, improving, leasing and disposing of Projccts (as hereinafter defined) and 
cstablishing, implementing, frnanchg and administering Programs (as hereinafter 
defined) in furtherance of such purposes . 

(E) The creation of a special-purpose legal entity for the administration, 
ownership, operation and management of the public utilities referred to herein wiu. 
provide economies of scale, increase bargaining power, attract employees clvith 
specializcd talents and abilities, reduce overhead and provide other financial 
advantages t o  t h e  utility operations of the pades, and will improvc the level of 
protection of the environment improve and enhance service to customcrs. 

(G) It is the intent of the parties hereto that the  Authority shall have all 
possible powers which may be confcrrod upon the Authority pursuant to law which 
may be necessary or dcskable to enable the Authority to acquire, construct, finance, 
own, manage, operate and dispose of Projects and Programs and to fulfill the 
objectives and purposes of this Interlocal Agreement. 

(H) It is the intent of the parties hereto that the Authority is specifically 
authorized, in addition to its other p m r s ,  to undertake Projects and Programs 
pumaant to the provisions of the Section 163.01[g)(l), Florida Statutes. It is further 
the intent of the parties that, pursuant to Scction 163,01(5)(0), Florida Statutes, Elll 
liabilities incurred by the Authority with respect to the Project and all liabilitics 
resulting from or arising out of or in connection with Projects and Programs (the 
'Project Liabilities"), shall be the solc responsibility and obligation of the Authority. 
None of the Participating Govcmmental Units shall be responsible for any Project 
Liabilities and no Projcct Liabilities shall constitute E pledge of the faith and credit or 
taxing power of or constitute an obligation of any of the Participating Governmental 
Units. \ - .  

Section 2 Pefhitions 

As used herein, the capitalized terms shall have the following meanings, unless 
the context hereof expressly requires otherwise; 

((Actv shall have the meaning assigned thereto in Section 1 hereof. 

"Agreement" shall mtan this Interlocal Agreemeat and any amendment hereto 

GAuthor3ty" shall mean thc iflorida Water Senrices Autho~ity created by Section 

which may be adoptcd as hereinafter p d d e d .  

* 3 of this Agramcnt. 
I 

UBoardn means thc Authority's Bard of Directors, which is its governing body, 
appointed as hereinafter set forth to opexate thc Authority. 

P, 03/14 

"Bondsm shall mean any bonds, loans, notes, ccrtihcates of indebtedness, tjmc 
warrants, debwturcs, ltasc fiaanchg instruments, or other debt instruments, 
evidcnccs of indebtedness or debt obligakione issued ly the Authority 
provlsioaicoof thia Agteemcnt, as supplemcntcd by the*provisfons of any IC 
thc hthodty or g e n d  or spcdal law, to cstabhh or finance any Program or pay 
MCM9/04/024528 2 
~ 4 9 / W / O z  
w-09/06 /02  
RW -09 f 16/62-milm-eaab4a 



IYUV-LL-LUUL rKi U4;Lb rfl SILN3lKUfl, flCINTOSH,COLBE FAX NO, 407 330 2379 
Pa  04/14 

. :& 

...., i 

fmance the cost of thc Project or any portion thereof, and payable from t he  all or any 
of t h e  following: revenues derived from such Progam, from the operation of thc Project 
or any loan payments, lease payments or other receipts in respect thereof or of loaned 
funds, fkom any guaranty, insurance or disposition proceeds, fiom contributions or 
credit support payments, and/or from any or all funds of the Authority legally 
avidable for. such purpose. 

YCost" shall mean (i) in respect of a Project, the  cost or costs of acquiring, 
constructing, erecting, improving, expandbig, furnishing, equipping and installing t h e  
Roject, or any portion thereof, and shall include, without limiting the generality of the 
foregoing, the cost of all labor and materials, t h e  cost of all lands, property, r i g h t s ,  
easements and franchises which shall be deemed necessary for the Project, good will, 
value of going concerns, financing charges, interest prior to and during construction 
and for a reasonablc period after t h e  completion of construction, working capital, 
architectural and legal expenses, costs of plans, specifications, surveys, cstimatcs of 
costs and of revenues, discount upon the sale .of bonds, if any, municipal bond 
insurance or credit enhancement, if any, financial products payments, if any, other 
expenses necessary or incidental to determining the feasibility or practicability of t h e  
Project and t h e  financing thereof, administrative expense related solcly to the Project 
and such other expenses as may be necessary, convenient or desirable and incident t o  
such acquisition, construction, erection, improving, eqand ing ,  furnishing, equipping, 
owning, opcrating, managing and installing of the Project, the placing of the Rojcct in 
operation and the financing thereof as herein authorized, and (ii) in respect of a 
Program, the cost or costs of developing and implcmenting, the Program, thc financing 
of the purposes and objectives of the Program, estimates of costs and of revenues, 
demand surveys, feasibility reports, appraisals, discount upon the salc of bonds, if 
my,  municipal bond insurance or credit enhancement, if any, other expenses 
neccssary or incidental to detennLning the feasibility .or practicability of the Program 
and the financing thercof, administrative expense related to the Progrimrand such 
other expenses as may be necessary or desirable and incident to and such other 
expenses as may be necessary or desirable and incident to such Program or the 
financing thercof, 

'Local Autho~iQP means any public agency (as defmcd in -on 163.01, 
Florida Statutes) that cnters an Interlocal Agreement with the Authodw or the 
Members for the purposes of autho-g the AuthOrity to operate withis the 
ju r isd idoa  oZ such public agency to fmance a Project or Program thtrcin. 

495ember" means Gulf Breeze and Milton, as d as any additional 
Participaling cfovcmmentd Unit wMch might hereafter j o b  in this Agrccment and the 
Authority created hcreby. I 

WParticipating Govexamerrtal Unit" &all mean Gulf Breeze, Milton and other 
public agencies (as ddincd m Section 163.01, Florida Statutes) wbich ere or later 
become signatmics to thie Agreement for the purpose of f a d t a ~ g  the hnandng of 
Projects or Programs. 

%oject" shall mean, but shall not ba limited to, eny one or more 
combination of pub& utilities, fncluciing, Without Mtatian. the fblIa 
utilities as ddned in the Act, and any capital hprwwrent d c d W  in 
MCU)3/M/a26528 3 
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Florida Statutes, any public utility or improvement or expansion thereof that is lawful, 
for acquisition, ownership, operation or management by t h e  Authority under the Act, 
including any public utility project at the time authorized under Ordinance 5-97, of 
the City of Gulf Brceze, and any and all real or personal property in connection with 
same. 

' 

"Program'' shall mean t he  plan of finance or financing program for providing 
funds to finance Projects, or financing mechanism that provide the benefits of public 
financing to any private, not-for-profit or public organizations to implement or furthcr 
the purposes and objectivcs of the Authority. 

Section 3 Authority Created and Purpose 

Pursuant to the Act, there is hereby created an independent public body 
corporate and politic of the State of Florida, to be known as the 'Florida Watcr 
Services Authority" for the purposc of promoting, planning, establishing, fmancing, 
acquiring, constructing, equipping, operating, maintaining and leasing the Project, aJl 
jn the manner provided herein. The Authority may be an entity incorporated under 
Chapter 617, Ronda Statutcs, as its directors may determine, but such incorporation 
shall not be dcemed a requirement or condition to its creation hereunder, 

Section 4 Powers of tbe Authority 

The Authority shall have the powers to, and all powers necessary and incidental 
to, accomplish the purpose or objectives of this Agreement, including, Without limiting 
the  generality of the  foregoing, the power to promote, plan, establish, acquire, 
conshuct, ercct, finance, expand, improve, consolidate, furnish, equip, operate, 
maintain, manage, diversify and develop Programs and Projects from time t o  time, and 
issue Bonds from time to t ime to k c c  the cost thcreof, To the .extent not 
inconsistent with general or sptaal law, such powers shall include, but shall not be 
restricted to, the power to: 

(A) Adopt its own rules of procedure, select its officers and set the time and 
place of its official meetings. 

(B) Sue and be sued in its own name and compromisa asd settle claims by 
and against it, 

(C) Enter into agreements with other Public Agcnacs for the joint 
performance, or performance by anc unit in bchnlf of the other, of any of either 
Authodty's authorized purposes. 

(D) Enter into contracts and other undKtaldngs necessary or desirable to 
cany out the purposes of tho Authoritjl and to finance Rejects and Programs. 

(E) Borrow money and issue Bonds for the purpose of providing funds for 
thc Programs and Projects; provided that any such Bonds shall be repayable ~olely 
from and may be secured eolcly by a pledge of (i) the p r o d s  of such Bonds and 
investmerit carnings on such proceeds prior,;to,the application thcrcof to th 
of tho Project or the repayment of tiuch Bonds;; (ii) all or any p d o a  of d ~ c  
MCL-09/04 fo2-6528 4 .  
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be derived from or in connection with any Project or Programs; and (iii) any source of 
funds'derivcd by the Authority Cram operation, leasc, management or disposition of 
any Project, or from any Program; provided, however, that nothing herein sh& 
authorize the Authority to create any financial obligation on t h e  part of any 
participating Governmental Unit, unless such P d c i p a d n g  Governmental Unit 
consents thcreto and expressly approves such furmdal obligation in a separate 
wTittcn instrument entcred into with the Authority subsequent to t h e  cffcctive date of 
this Interlocal Agreement. 

- -  (F) 

(G) 

Adopt resolutions necessary for thc exercise of its powers. 

Employ attorneys, architects, engineers, independent financial iirms, 
b u s t  companies, financial consultants, accounting firms and others and t o  contract or 
otherwise provide for audits of any of its funds, accounts atld ~ a n c i a l  records. 

1.1 . 

03) Own, acquire, purchase, hold, convey, lease, sublease, leasc-purchasc, 
mortgage, lcnd, transfer, &change, dispose of and encumba any real or personal 
p r o p e e  necessary or convenient for the purposes of the Authority, with or without 
consideration. 

(I) Opcrate, maintain, promote, develop, design, support, prepare, acquirq 
consWct, equip, expand, upgrade, renovate, reconstruct and repair any Project or any 
portion thereof. 

(J) Exercise any and all pmcrs, authorities, rights, protections and 
immunities authori~ed by this Agreement in the Authority's o w n  name. 

(K) Solicit, mdkc claims for, perfect, accept and receive gifts, bequests, 
funds, grants, aid, assistance or contributions. r 

.I. ... 

(L) Acquirc by purchase, business acquisition, stock acquisition or other 
means, whenever the Authority dccms cxpeditnt, any facility, wholly or partly 
constructed, and any franchise, easements, permits and contracts for the construction 
of any public utility or other Project, upon such tcrms and at such prices.= may be 
reasonable and can be agreed upon betwtta the Authoriw and the owner tbereof, t i t le  
to be taken in the namo ofthe Authority or any owned subsidiary or limited liability 
orgadation, and issue Bonds to pay the cost of the acquisition of any h j c c t .  

(M) To isme any Bonds for my purpose for which any public agency or 
governmental entity of tho State of Florida may lawfully ksue Bonds to finance public 

' utilities, Programs and ptojects, and to makc loans for such purposes to private, not- 
for-profit and govcrnmcntal corporations and orgadzaticps. I 

(Nl Subject to the limitations set forth in Section 163,01,, Florida Statutes, Lo 

without Ilmitntian, the procedural pawors under Chapters 73 and 74, Florida Statutes, 
to the fullest d e n t  p d l h d  la- provided tbat if any ah 
rcqutcd to be appraved by a Participating 0oVe"catal Unit, 
City of G a  W c a ~  shall bc the sole U t  required to give 6uch approval.. 

cxcrcise the pawet of embent domain in connecdon with rrny Projects, including,.. . "t 

5 
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(0) To exercise all powers heretofore or hereafter granted by law to tlie 
Authority in respect of t h e  acquisition, constmction, ownership, operation, financing 
and disposition of public utilities, including, without h i t a t i o n ,  the powers granted 
under Section 163.01(7) Florida Statutes. 

No enumeration of powers herein shall be deemed exclusive or restrictive, but 
shall bc deemed to incorporate all implied powers necessary or incident, to the carrying 
out of such enumerated powers, including, specXcally, authority to employ personnel, 
borrow and expend funds and enter into contractual obligations, all i-rl furthcrance of 
tke.Projccts or other purposes of t h e  Authority. l 'he Authority shall not have the 
power to levy or collect taxes, nor the police or other governmental regulatory power, 
cxcept that t h e  Authority shall have full and plenary power to establish and collect the  
rates, fees and charges for the various fadties and sewices of any of its Projects, the 
power to establish and enforce policies and procedures incident to the operation and 
administration of its Projects or purposes, and the power to impose, levy, collect and 
enforce special assessments. 

The Authority shall be a public instrumentality of the City of Gulf Breezc and 
the City of Milton, acting on behalf of such municipalities and imbued with all powers 
of such municipalities which may lawfully be exercised by either such municipality in 
furthering thc purposes of and objectivcs hereof. Gulf Breeze shall have thc power to 
remove any director without cause at any b e ,  by furnishing written notice thereof t o  
thc Chairman and the Executive Director of the Authority, and such vacated seat on 
the Authority shall be fiUed h the same manner as such seat was initially established. 
Milton shall have the right to remove any director appointed by Milton, and such 
vacated seat on the Authority shall.be filled h the same manner as such scat was 
initidy established, 

. .  Section 5 Board of Directors; Organfiation 

(A) The Authority shall be governed by, and its powers, authorities, 
privileges, rights, protections end immu&.ics cxcrdscd and protected by a Board of 
Directors composed initidly of three (3) directors, Iwo appointed by Gulf Brctzc and 
one appointed by Milton. Gulf Breeze may from time to time by rcsolution change the 
numbcr of board members, provided (i) the there shall aever be less than three nor 
marc than seven directors positions and (5) at least 20% of tho director positions shall 
be appointees of Miiton, 

AU directors of the Authority shall be dcuncd to be acting in their official 
capacity when conducting the business of the Authority. If any director shall cease to 
serve on the Authority then such person shall be dccmcd to have vacated his scat on 
the Authority and such seat shalt be filled in the same manna as such'seat was 
initially established, I.  

'The Authority ehall make all poliaes for its pv&ance and shall 
formulate and m y  a m a d  its own rules or procedures and written bylaws not 
inconsistent with this Agreement. Unless o t h d s e  established by ruleti of the 
Authority, the prcsczlce of a maj ctors Cligiblc to vote shall coastitvtc-a 
quorum; Bpd a majority vote of 
required to authorize Authority. 
MCM19/04/02as2e 6 
Rw-09/M/02 
w-a9/06/Oa 
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(C) 

numberl of directors elfgiblc to vote: 
cr-thaa P quorum may adjaum e 
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to time and may compel the attendance of absent directors. The Board of Directors 
shall select one of its directors as chairperson, anothcr  as vice-chairperson, and 
another as sccrctaxy/treasurer and shall prescribe their duties, powers and terms of 
office, 

(D) The Board of Directors shall hold regular meetings at least once ea& 
calendar quarter and shall provide in its rules for holding other regular and specid 
meetings, All mectings shall be given public notice and 5 h d  be opeA to the public, 
and t h e  Authority shall usc its best efforts to give notice thereof at laast 48 hours prior 
ts any such meeting; cxcept upon emergency for reasons set forth in a declaration 
filed with records maintained by the Administrator or tho secretary/trcasurer of thc 
Auihority at the time of such meeting. The Authority shall keep a record of its 
transactions, findings and determinations; and all rccords of the Authority and its 
staff shall be public records. Dircctors of the Authority shall receive compensation for 
their scrvices in amounts fixed from timc to b e  by the City of Gulf Breezc, and shall 
he entitled to receive their necessary expenses incurred in the performance of their 
official duties within the limits of a budget adopted for 6Uch purpose by ihc Authority. 
Subjcct to Subsection 7(B) hcrcof, the Authority shall prepare and adopt, not later 
than the &st day of June of each year, a budget for the next succeeding fiscal year 
which shall be from the first day of October through and including the last day of 
September. 

The Authority may establish an Advisory Panel YAdUisory Penel”) to 
advise and counsel thc  Authority with respect to customer service and rate matters of 
any utility it may acquire or own. The Advisory Panel may consist of members 
selccted by the Authority who may be customers of the utility and/or have expertise in 
the fields of enghearing, environmental, utility rate design, fmancc, accounting, law, 
utility operations or other utility related experience. If such an Advisory Panel is 
cstablished, thc members shalt be entitlcd to attend and partidpate at all-m.cetings of 
the Authority, where they urill be accorded the status of e x s f l c b  non-voting mcmbers 
of the Authority, Such Advisory Panel may meet kom time to h e  apart fiom the 
Authority meetings, and may establish d e s  and procedures for such meetings, All 
‘meetings and correspondence of the Advisory Panel shall be subject to the Florida 
Sunshine Laws and Public Records Laws. 

(E) 

(F) Thc prindpal place of business of the Authorlw &all be Gulf Breeze, 
Florida; pmvided, howver, that, subject to the requircnrcPts of  the Florida 
Governmeat in the Sunshine Law, meetings of the Authority may be conducted at 
such locations as deemed convcnknt by the directors, including any location 
convenient to the business or residence of any director, any location at which a 
quo” is present, and any location convenient to any service area seme by a utility of 
the Authorhy, I 

(Q) Gulf Breeze Financial S d c e s ,  Inc., or such other cntiv as may be 
designated OT appointed by Gulf Breeze, shall SCNC a6 the Mtial Admfnistrator,for the 
Authority. In case of the abwcc, inabiliv or rcfusal of the Chainaan of tha B o d  of 
the Authorily to calI any meeting of the Authority, the Administrator nhnll havc the 
pawcr to establish the times and places for mcedags of the Autho 
Administrator shall have the, pwcr to arrange for the .publication of .no 
meetings of the Authority, and tq makc all required transcripts end minutes“ a 
MCL09/04/ol-6528 7 
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. .  

meetings. Notices of all mectings of the Authority shall be distributed in accordance 
with t h e  requirements of the Florida Government in t h e  Sunshine law, and to the 
Executive Dircctor of the Authonty, the city Managers of Gulf Breeze and Maton, the 
Administrator and to each Director of the Authority. The Administrator shell have the 
power to  review or investigate any of t he  management, facilitics or operations of the 
Authority and to make recommendations to thc Board With respect to any such 
matter. The Administrator shall have the power on behalf of the Authority to contract 
for such services, and engage such professionals and consultants, as may be 
necessary in the opinion of the Administrator for the acquisition o f  Projects, to 
conduct due diligence inquiries and secure fulanchg With. respect to such acquisitions 
and to  develop and plan such acquisitions. Nothing herein shall be deemed to 
prohibit the Authority and its staff from also undertaking any of such matters 
enumerated in this paragraph, If at any time the Authoriq shall determine that the 
seryiccs of the Administrator are unntccssary or duplicative, the Authority shall 
submit to Gulf Breeze an alternative plan for provision of the adrninistratke sewiccs. 
During any period in which such alternative plan shall be in operation following 
approval of such plan by Gulf Breeze, the provisicns herein regarding the 
Administrator shall be inapplicabLc to the extent provided in such plan. 

(H) Except t o  the extent otherwise provided by law, any failure on the part oi 
the Administrator or thc Aulhonty to comply with the provisions hereof regarding 
organization of the Authority, composition and office of its members, g i d g  of notices 
and othcr administrative matters &all not affect t h e  validity or enforceability of any 
Bonds of the Authority. 

Section6 Bonds 

In addition to the powers granted to the Authority by other provisions of this 
Ageemcnt, the Authority also shall have the power and it is hereby authorized to 
provide by resolution, at one time or from time to h e ,  for the issuance of Bonds for 
the purpose of paying dl or a part of the cost of any Project or any portion thereof or 
to  establish and fund any Program. The principal of and interest on such Bonds shall 
bc payable solely fiom revenues to bc derived ficm the operation of projects and/or 
m y  or all funds of the Authority derived from sources ather than ad valorem taxation 
and legally available for such purpose. The Bonds of each issue shall be dated, shall 
bear interest at such rate or rates. shall "rc at such time or times not acceding 
forty (40) years from their data or datcs, as may be det&cd by resolution of the 
Authority, and may be made rcdccOlablc before maturity, at the option of the 

determint the form of the Bonds and the interest coupons to be attached thcrcto, the 
manner of executing the Bonds and coupops, and shall fix the denomination or 
denominations of the Bonds and the place or placcs or payment of thc'pMcipal 
thereof and the interest thereon, whkh may be at any bank OT .trust 'compaay within 
or without the State of Florida In case any of€iccr whose signature or a facsirnilc of 
whose signature shall appear on any Bonds or COUPO~S shdl cease to bc such officcr 
before the d&vay of such Bands, such Signature or such facsimile shell nevertheless 
be valid and s a d a t  for dl pwposes the same as if he had rtmaincd in office until_ 
such dolivcry, Au Bonds &all have end arc herebp declared to be atld to 
qualities and hidents  of negotiable ktstrumcnts under tbe lam of aodd 
MCl--09/04/0%6S~ 0 
Rcu-09/04/02 
Rcv49/ocr/02 
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I Authority, at such price or prices and urtder SUA terms and conditions as may be 
fixcd by the Authority pnor to the issuance of the Bonds. The Authority shall - 3  
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may be madc for t h e  registration of any of the Bonds in thc name of t h e  owner thereof 
as to principal alane and also as to both principal and interest, and for the 
reconvcrsions of any Bonds registered as to both principal and interest into coupon 
Bonds. Bonds may be issued without regard to any l i m i b t i o ~  on indcbtedncss 
prescribed by any law. The Authority may sell Bands in such manner, at such 
interest rate or rates, without limitation, and for such price as it may determine t o  be 
for t h e  best interests of the Authority, Prior to the preparation of definitive Bonds, tbe 
Authority may, under like resbictions, issuc interim receipts, interim certificates, or 
temporary Bonds, with or without coupons, exchangeable for definitive Bonds whm 
such Bonds have been executed and are available for delivery. Thc Authority may also 
provide for t h e  replacement of any Bonds which shall become mutilated, or be 
destroyed or be lost. Such Bonds may be issued without any other proceedings, or the 
happening of any other conditions or things than those proceedings, conditions or 
things which are specifically required by this Agreement, 

In the event that the  Authority heretofore acquired or constructed a project and, 
to  pay thc cost of such acquisition or construction thereof, shall have issued bonds 
payable from the funds provided for herein, and in t h e  furthcr event that the Authority 
shall desire to construct additions, extensions, improvemcnts or betterments to S u c h  
project or to acquire by purchase or to construct an additional project and to cambhc 
such additional project with the project theretofore purchased or constructed, and to 
refund such outstanding bonds, the Authority may ptovide for the issuance of a single 
issuc of bonds undcr the provisions of this Agreement for the combined purposes of 
refunding such bonds then outstanding and of constructing such additions, 
extensions, improvements or betterments or of acquiring by purchase or of 
constructing such additional project, and the principal of and interest on such Bonds 
shall be payable &om the funds pledged therefor and provide herein. 

Any holder of Bonds or of any of tho coupons attached thereto, exccpt to the 
extent ihc rights thcrch granted may be rcstricted by resolution of the Authority 
adopted before the issuance of the Bonds, may be suit, action, mandamus or other 
proccedings, protect m d  enforce any and all rights under the laws of Florida or 
granted hzreundcr or under such resolution and may enforce and compel the 
parformance of all duties required by this Agreement or by such resolution to be 
performed by the Authority or by any officer thercof. 

The Authority may evidence any borrowing authorized herein by the issuance of 
its Bonds; provided, howcvcr, that any such Bonds i;hd state on thdr face that such 
Bonds shall not be or constitute a gmcrd obligation or indebtcdncss ofthe Authority, 
the State of Florida, any political subdivision or munfdpaliqy thereof, but shall be a 
limited, special obligation ai the Authority, payable solely from the revenues, receipts 
and other sources available to tho Authority, Such Bonds shall further p d i d e  that 
no owner of any such Bonds shall bavc the right to require or campel the payment of 
such  BO^& cxccpt f r ~ m  thc sources eiet forth therein. Nching in this section ShaU be 
dccmed to prohiit any Participating Govetameatal Unit from securing its Lease 
Agrcemcnt with aay futlds or Bonds which may h a y  bo pledged for such purposc. -. 
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status of the bonds, or (ii) impair or 
limit the  ability of the Authority to levy, collect, receive and apply any revenues of the 
Authority pledged to secure any bonds of the Authority, or (iii) fail to take any action 
reasonably within the control of such parties, whicli may, in tho  opinion of nationally 
recognized bond counsel, be necessary to maintain, preserve, o r  assure the validity, 
enforceability, and, t o  the extent applicable, t h e  tax-exempt status, of any bonds of &e 
Authority. The partics agree and acknowledge that the holders of any bonds or other 
obligations for borrowed money shall be beneficiaries of this Agreement. 

- Section 7 Facilities and Stkff Assistance; Disposition of Surpluses 

(A) The Participating Governmental Units may cooperate in providing offices 
and workspaces, equipment and supplies and stnff assistance necessary for thc use of 
this Authority. All such non-expendable items shall remain the property of the 
Participating Governmental Unit furnishing them to the Authority. 

(B) So long as the Authority shall OM or operate any public utilities, the 
Authority shall establish, levy and collect sufficient rates, fees and charges for t he  
scrvices and facilities thereof to enable the Authority to indude in its annual budget, 
and to pay over to GUM Breeze, an amount equal to not less than two percent (2%) of 
tho annual gross revcnues of such utilities, but in no event less than $1,500,000,00. 
Such amount  shall be in addition to all amounts othcrWisc due and payable to Gulf 
Breeze for services or facilities provided or furnished by Gulf Breeze to the Authority. 
It is hereby acknowledged and agreed that the obligation of the Authority to transfer 
any such annual amount to Gulf Breeze shall be payable from the nct revenues of 
such project, after provision has been made for reasonable costs of operation, 
maintmance capital improvement programs of the Authority, and junior and 
subordinate to the pament of dl bonded indebtedncss of the Authority secured by 
any portion of such net revenues. .-., 1 -  

(C) In addition to any otker transfers of net revenucs.required hcrcin, the  
Authority shall transfer to Gulf Breeze such amounts as may be required ta be 
transferred from time to time, as spcdfied by resolution or resolutions of Gulf Brceze, 
to provide funds for the payment to public agencies havingjurisdiction over portions of 
the aervice arcas of any project, of regulatory fees, reimbursements or taxes, (including 
contributions or payments in lieu of such amounts) in connection with the fd i t i e s  
and operations of the Authority ba such jurisdictions. 

@) Gulf Breeze hereby agrees to promptly r d t  to Milton twmty percent (20%) 
of d amounts received by Gulf Breeze from the Authority purauant to the Subsection 
7(B) hcrcof; provided that computation of thc portidn due to Milton hcrcundFr sholl 
not take into account the portion of any such transfers !?om the A u h n f y  constitufhg 
(i) amounts reccivcd by Gdf Breeze for the provision of scmiccs. properly allocable 

. adniinisQ-ativc overhead, or the sale of aascts, to the Authority, and (S) amounts 
described in subsection 7(C) above, and (U) amounts distriited by O W  Breeze to 
other public agencies for the purpose of mRIntaining gaod will in the operation of the 
ufitios of the Authority. 

Sectfqa 8 Annual Audit 

~ c ~ a 9 / 0 + / 0 ~ ~ 1 5 2 a  10 
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t. 

The Authority shall 3t least once a year, within one hundred eighw (180) days 
after the close of its Escd year or as soon thereafter as may be practicable with due 
diligence, cause its, books, records and accounts to bc properly audited by ;1 

recognized independent Ikm of certified public accountants and shall deliver copies of 
the report thereof to the Participating Governmental Units. 

Section9 Term 

The tcrm of this Agreement shall commence upon i t s  execution by Gulf Breeze 
and Milton and fdjng in the Official Records as required by Chapter 163, Florida 
Statutes,  and shall continue indemtely unless terminated as provide herein. The 
Authority shall exist so long as any pnrtiofi of any Project is owned by the Authofity 
and a h d  exist so long as the Authority has obligations outstanding. Any Participating 
Governmental Unit may Withdraw as a Member upon one hundred eighty (180) days 
notice in Writing to the Authority and the other Members. This Agreement may be 
terminated by t hc  then Member Participating Govemmental Unit upon one hundred 
oighw (180) days written notice to one other, provided, however, that no such 
termination shall take  effect prior to the  time payment (or provision for payment, as 
may be authorized by any contract under which Bonds are issued) of all outstanding 
Bonds of thc Authority has been made and provisions for papent  of all obligations of 
thc Authority has been made. Upon termination of this Agreement, all property of any 
Participating Governmental Unit that has provided such properw to the Authority 
upon condition that it be returned upon dissolution of the Authority shall be so 
returned thereto, and all othcr p,roperty, and all funds of the Authority not needed to 
pay the Bonds and other obligations of the Authority, or to operate any Project, shall 
be distributed in such manner as the  City of Gulf Breeec and the  Participating 
Governmental Units have therebfore agreed in Writing, or upon thcir fdure to agrt=c, 
as determined by the City of Gulf Brocze, prodded, that Milton shall receive twenty 
percent of the amount distributed to Gulf Breeze under this Section 9.. 

Section 10 Other Participating Governmental Units 

Other Public Agencies may become Participating Governmental Units and 
Members of the Authority by entering into a supplemental agreement with thc 
Authority, without necessiw of any furthcr approval by Gulf B r e w  or Milton, provldcd 
that unless othuwise required by law, membership shall not be r e w d  of a b c d  
Agency in order to enter into an Interlocal Agreement for the financing of a Raject or 
Progam within thejurfsdictian of such Local Agwcy. 

Section 11 Validation Autborized 

The attomcy for the Authority and the Autb0rity'6 bond counscl, are htrcby 
authorized, but not required, to file proceedings and to take appropriate action, in 
cooperation with othcr counsel, for the validation of this agreement and of any Bonds 
of the Authority herein authorized, and alt matters connected therewith in c o n f o d t y  
with applicable law. 

, ' 

Section 12 Severabfl5ty of h d d  Revisions 

MCL09/04/02-6528 
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If any onc or more of the covenants, agreements or provisions herein contained 
shall be held contrary to any express provisions of law or contrary to  the policy of 
exprese law, though not expressly prohibited, or against public policy, or shall for any 
reason whatsoever be held invalid, then such covenants, agreements or provisions 
shall bc null and void and  hall be deemed severable from thc remaining covenants, 
agreements or provisions and shaU in no way affect the validity of any of t h e  other 
provisions here to. 

Sectioa 13 Counterparts 

This Agreement may be simultaneously executed in several counterparts, each 
of which shall be an original and aJl of which shall constitute but one and the saxne 
instrument. 

- -  
. 

Section 14 Mfective Date; Amendments 

This Agreement s h d  take effect when duly executed by the parties and filed in 
accordance with law, This Agreement may be amended only by written instrument 
signed by authorized representativcs of thc City of Milton and the City of Gulf Breeze; 
provided, however, that no such amendment which would adversdy affect thc rig%ts of 
the hoIders or owners of any outstanding Bonds of the Authority or of any other 
Member shall take effect until such t ime as all necessary consents or approvals with 
respect to such Bonds shdl have been obtained, in the case of the rights of 
bondholders, or the consents and approvals of the affected Members, in the case of the 
rights of Members, 

! 
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nV WITNESS WHEREOF,  the parties have caused this Agreement to be 
exccuted by their duly aufkorked officers, 

CmP OF GULF BREEZE 

- .  

ATTEST: 

CITY OF MIL" 

ATTEST: 

By: 
Mayor 

6524 

i 

. . .  I .  . i.,, ~ 
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ASSET PURCRASE AGREEMENT 

by and between 

FLORIDA WATER SERVICES CORPORATION 

and 

FLORIDA WATER SERVICES AUTHORITY 

Dated as of September )al, 2002 
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ASSET PURCHASE AGREEMENT 

-9 
This Asset Purchase Ageement ,(“Agreement”) is dated as of September 

2002, by and between Florida Water Services Authority, a public entity of the State of 
Florida [“Buyer”): and Florida Water Services Corporation: a Florida corporation 
(“Seller”). 

RECITALS 

WHEREAS, Seller owns potable water production, supply, treatment, and 
distribution systems, alternative water systems, wastewater collection, transmission, 
treatment and disposal systems, and reclaimed water facilities in various incorporated and 
unincorporated areas in Florida (the “System,” as hereinafter defined); and 

WHEREAS, Buyer, pursuant to Chapter 163, Florida Statutes, and the Interlocal 
Agreement dated as of September 16, 2002, creating Buyer (the “Interlocal Agreement”) 
and other applicnblc lnws, has the power and authority to acquire and provide potable 
water, wastewater, and reclaimed water facilities and to provide service outside of the 
boundaries of its participating members; and . 

WHEREAS, various governmental entities have threatened to condemn portions 
of System of the Seller, including portions of the water, wastewater and reclaimed water 
utility Facilities of the Seller, and in lieu of condemnation, Buyer desires to acquire all or 
substantially all of the assets which are used by Seller in providing services through the 
water, wastewater and reclaimed water Facilities throughout the State of Florida, and to 
avoid condemnation, Seller has consented to sell those assets to Buyer, and 

@ 

WHEREAS, Seller desires to sell, and Buyer desires to purchase, the Assets of 
Seller for the consideration and on the terms and subject to the conditions set forth in this 
Agreement; 

. Now therefore, the parties, intending to be legally bound, agree as follows: 

1. Definitions and Usage 

1.1 .Definitions 

’ 
’ For purposes of this Agreement, the following terms and variations thereof have 

the meanings specified or referred to in this Section 1.1 : 

“Accounts Receivable”- (a) all customer accounts receivable and other rights to 
payment from customers of Seller and the full benefit of all security for such accounts or 
rights to payment; (b) all other accounts or notes receivable of Seller and the full benefit 

. .  1 
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of all security for such accounts or notes; and (c) any claim, remedy or other right related 
to any of the foregoing. 

“Acquisition Bonds”-- means Bonds issued by tbe Buyer primarily for the purpose 
of paying the Purchase Price or installments thereof and anticipated to be in’an aggregate 
amount sufficient to produce Acquisition Bond Net Proceeds in an amount equal to the 
Purchase Price. 

“Acquisition Bonds Net Proceeds’ -- means the amount received from the sale of 
the Acquisition Bonds less all the costs of issuing the Bonds, establishing any required 
reserves, deducting $29 Million (for the purpose of finding Remedial Capital Projects 
although it is not required that it be so used), deducting $15,800,000 (for the purpose of 
funding future capital improvements to the System although it is not required to be so 
used), deducting an amount for the working capital needs of the Buyer and deducting the 
costs incurred by the Buyer in connection with the transactions contemplated by this 
Agreement. In the event that Bonds are issued at more than one time, the above 
mentioned $44,800,000 will be dcductcd from thc initial Bond issuc in order t o  determine 
the Acqujsjtion Bond Net Proceeds. 

“Appurtenances”-- all privileges, rights, easements; hereditaments and 
appurtenances belonging to or for the benefit of the Land, including all easements 
appurtenant to and for the benefit of any Land (a “Dominant Parcel”) for, and as the 

- primary means of access between, the Dominant Parcel and a public way, or for any other 
use upon which lawful use ofnthe Dominant Parcel for the purposes for which it is 
presently being used is dependent, and all rights existing in and to any streets, alleys, 
passages and other rights-of-way included thereon or adjacent thereto (before or after 
vacation th’ereof) and vaults beneath any such streets. 

“Assets” or “Assets to Be Sold”-- as defined in Section 2.1. 

“Assignment and Assumption Agreement”-- as defined in Section 2.7(a)(ii). 

“Assumed Liabilitiesyy-- as defined in Section 2.4(a). 

“Best Efforts”-- the efforts that a prudent Person desirous of achieving a result 
would use in similar circumstances to achieve that result as expeditiously as possible, 
provided, however, that a Person required to use Best Efforts under this Agreement will 
not be thereby required to take actions that would result in a material adverse change in 
llle beliefits to such Pcrson of this Agrccmcnt and the Contemplated Transactions or to 
dispose of or make any change to its business, expend any material funds or,incur any 
other material burden. 

“BilI of Sale”- as defined in Section 2.7(a)(i). 

2 
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“Bonds” shall mean revenue bonds, the interest on which (i) accrues at fixed rates 
and (ii) is ekluded fiom gross income of the holder thereof for federal income tax 
purposes, to be issued by the Buyer and payable solely from and secured solely by the 
Net Revenues of the System and, if consented to by Buyer, other assets of the Buyer. 

“Bond Insurer‘-any nationally recognized financial institution or insurer of 
princjpal and interest on bonds of state and local governments whose bond puichase 
agreement, letter or line of credit, surety bond, insurance policy or guaranty would result 
in such bonds being riiled i.11 w e  of 11ie Iighcst two catcgoncs by Standard BC Poor’s or 
Moody’s. 

“Breach”-- any breach of, or any inaccuracy in, any representation or warranty or 
any breach of, or a failure to perform or comply with, any covenant or obligation, in or of 
this Agreement. 

* 

“Business Day”-- any day ‘other than: (a) Saturday or Sunday; or @) any other day 
. . on which banks in Florida are permitted or required tg he closed. 

“Buyer”-- as defined in the first paragraph of this Agreement. 

“Buyer Indemnified Persons”-- as defined in Section 11.2. 

“Capital Charges”- revenues, exclusive of Special Assessments, derived by the  
Buyer from impact fees, guaranteed revenues, service availability fees, or other such fees 
or charges, imposed upon landowners, builders or developers in connection with the 
Buyer improvement of property within the services areas of the System, to defray the 
costs of capital facilities. 

“Capital Improvement Plan Requirement”-- an annual amount of %25,000,000 for 
the puipose of providing extraordinary maintenance, rehabilitation, upgrades to 
equipment or facilities, increased plant capacity, and extensions and enlargements to the 
System, and excluding well and septic tank conversions. 

“Closing”-- as defined in Scction 2.6. 

“Closing Date”-- the date on which the Closing actually takes place. 

“COBRA’y- as defined under Federal Employment Law. 

“Code”-- the Internal Revenue Code of 1986. 

“Confidential Information”- as defined in Section 12.1, 

“Con temp1 ated 
Agreement. 

Transactions”- all of the transactions contemplated by this 

3 
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“Cost of Operation and Maintenancell- all current expenses, paid or accrued, for 
the operation, maintenance and repair of all Facilities of the System, as calculated in 
accordance with .generally accepted accounting principles for units of local government 
and on a consistent basis with the operation and maintenance and repair of the Facilities 
of the System under Seller’s ownership, and shall include, without limiting the generality 
of the foregoing, ‘insurance p r e ” s ,  administrative expenses of the Buyer related solely 
to the System, labor, cost of materials, consumables and supplies used for current 
operation, but excluding any reserve for renewals or replacements, any extraordinary or 
emergency repairs, any replacements, any capital expenditures, any allowance for 
interest or depreciation or amortization, any other non-cash item, any profit., any 
franchise fees, any payments in lieu of taxes, and any voluntary payments to other 
govemmental entities not required by law. 

customer deposits. 
“Customer Deposits”--any amounts deposited with or held by the Seller as 

“Damages”-- as defined in Section 1 1.2. 

“Due Diligence Expenses”- a sum up to $200,000 or such greater amount as the 
Seller may approve in writing, to reimburse the costs incurred by the Buyer for its due 
diligence expenses in making the decision to acquire the System and issue the 
Acquisition Bonds for the Purchase Price. 

“Effective Time”-- 12:Ol am. on the Closing Date. 

“Employee Plans”- as defined in Section 3 .I 3. 

“Employment Agreement”-- as defined in Section 2.7(a)(vi). 

“Encumbranceyy-- any charge, claim, community or other marital property interest, 
condition, equitable interest, lien, option, pledge, security interest, mortgage, right of 
way, easement, encroachment, servitude, right of first option, right of first refusal or 
similar restriction, including any restriction on use, voting (in h e  case or any security or 
equity interest), transfer, receipt of income or exercise of any other attribute of 
ownership. 

“Environment”-- soil, land surface OT subsurface strata, surface waters (including 
navigable waters and ocean waters), ground waters, drinking water supply, stream 
sediments, ambient air (including indoor air), plant and animal life and any other 
environmental medium or natural resource. 

“Environmental, Health and Safety Liabilities”-- any cost, damages, expense, 
liability, obligation or other responsibility arising from or under any Environmental Law 
or, Occupational Safety and Health Law, including those consisting of or relating to: 

‘* 



(a) any environmental, health or safety matter or condition (including 
on-site or off-site contamination, occupational safety and health and regulation of 
any chemical substance or product); 

(b) any’ fine, penalty, judgment, award, settlement, legal or 
administrative proceeding, damages, loss, claim, demand or response, remedial or 
inspection cost or expense arising under any Environmental Law or Occupational 
Safety and Health Law; 

(c) financial responsibility under any Environmental Law or 
Occupational Safety and .Health Law for cleanup costs or corrective action, 
including any cleanup, removal, containment or other remediation or response 
actions (“Cleanup”) required by any Environmental Law or Occupational Safety 

. and Health Law (whether or not such Cleanup has been required or requested by 
any Governmental Body or any other Person) and for any natural resource 
damages; or 

(d) any other compliance, coriective or remedial measure required under 
any Environmental Law or Occupational Safety and Health Law. 

The terms “removal,” “remedial” and “response action” include the types of 
activities covered by the United States Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 (CERCLA). a 

. “Environmental Law”-- any Legal Requirement that requires or relates to: 

(a) advising appropriate authorities, employees or the public of intended 
. or actual Releases of pollutants or hazardous substances or materials, violations of 
discharge limits or other prohibitions and the commencement of activities, such as 
resource extraction or construction, that could have significant impact on the 
Environment ; 

@) preventing or reducing to acceptable levels the Release of pollutants 
* or hazardous substances or materials into the Enviromnent; 

(c) reducing the quantities, preventing the Release or minimizing the 
hazardous characteristics of’ wastes that are generated; 

(d) assuring that products are designed, formulated, packaged and used 
SO that they do not present unreasonable risks to human health or the Environment 
when used or disposed of; 

(e) protecting resources, species or ecological amenities; 
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( f )  reducing to acceptable levels the risks inherent in the transportati0.n 
of hazardous substances, pollutants, oil or other potentially harmful substances; 

Threat of Release or paying the costs of such clean up or prevention; or ’ 

(g) cleaning up pollutants that have’ been Released, preventing the 

making responsible parties pay private parties, 07 groups of them, for 
damages done to their health or the Environment or permitting self-appointed 
representatives of the public interest to recover for injuries done to public assets. 

“ERISA”-- the Employee Retirement Income Security Act of 1974. 

(h) 

. “Exchange Act”-- the Securities Exchange Act of 1934. 

"Excluded Assc~s”-- as dcfincd in Section 2.2. 

“Facilities”-- the Land, leasehold, license, easement, right-of-way, prescriptive 
claim or other interest in real property currently owned ur uperdlcd by Seller or used by 
the Seller in the operation of the System, including the Tangible Personal Property used 
or operated by Seller at the respective locations of the Land, and excluding the Excluded 
Assets. 

“GAAp”-- generally accepted accounting principles applicable to the Seller for 
financial reporting in the United States, applied on a.basis consistent with the basis on 
which the balance sheets and the other financial statements referred to in Section 3.3 
were prepared. 

bylaws of Sellers. 

“Govemmental Authorization”-- any consent, license, registration or permit 
issued, granted, given or otherwise made available by or under the authority of any 
Governmental Body or pursuant to any Legal Requirement. 

“Governing Documents”-- the articles or certificate of incorporation and the 

“Govemmental Body”-- any: 

(a) federal, state, local, municipal, or other government; 

(b) govemmentaI authority of any nature (including any agency, branch, 
department, board, commission, court, tribunal or other entity exercising 
governmental powers ); or 

police, regulatory. or taxing authority or power. 
(c)  body exercising any adininistrativc, cxccutivc, .judicial, lcgislativc, 

6 
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“Gross Revenues” or “Revenu,es” shall mean all moneys, received or receivable by 
the Buyer, or accruing to it in the operation of the System, from rates, fees, rentals, or 
other charges for the services or Facilities of the System, excluding state and federal 
grants and grants in aid of construction, unless otherwise provided herein, al l  calculated 
in accordance with generally accepted accounting practice applicable to a local ’ 

government. “Gross Revenues” or “Revenues” shall also be deemed to include any 
amounts (exclusive of Capital Charges retained by Seller) received by the Buyer as 
Capital Charges for any facilities acquired from the Seller, but shall not include Special 
Assessments or Capital Charges for any facilities not purchased from the Seller. 

, “Hazardous Activity”-- the distribution, generation, .handling, importing, 
.management, manufacturing, processing, production, refinement, Release, storage, 
transfer, transportation, treatment or use (including any withdrawal or other use of 
groundwater) of Hazardous.Matena1 in, on, under, about or from any of the Facilities or 
any part thereof into the Environment and any other act, business, operation or thing that 
increases the danger, or risk of danger, or poses an unreasonable risk of  harm, to persons 

’ “Hazardous Material”-- any substance, material ” or waste which is or will 
foreseeably be regulated by any Governmental Body, including any material, substance 
or waste which is defined as a “hazardous waste,” “hazardous material,” “hazardous 
substance,” “extremely hazardous waste,” “restricted hazardous waste,” “contaminant,” 
‘’toxic waste” or “toxic substance” under any provision of Environmental Law, and 
including ,petroleum, petroleum products, asbestos, presumed asbestos-containing 
material or asbestos-containing material, urea formaldehyde and polychlorinated 
biphenyls. ’ , 

“Improvements”-- all buildings, structures, fixtures and improvements located on 

or property on or off the Facilities. . . .  
, .. ... 

the Land or included in the Assets, including those under construction. 

“Indemnified Person”-- as defmed in Section 11.9. 

“Indemnifying Person”-- as defined in Section 1 1.9. 

‘bIntellectual Property Assets”-- as defined in Section 3.1 4. 

“Inventories”-- all inventories of Seller, wherever located, including without 
limitation, all pumps, pipes, valves, plumbing fixtures, chemicals, stored water, spare 
pms.and all utlier inaterials and supplics to bc uscd by Scllcr in thc operation of its 
business. 

“1RS”-- the United States Internal Revenue Service and, to the extent relevant, the 
United States Department of the Treasury. 

, .  7 
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“Land”-- all parcels and tracts of land in which Seller has a fee ownership interest, 
except for the parcels and tracts of land set forth in Exhibit 2.2. 

“Lease”-- any Real Property Lease or any lease or rental agreement, license, right 
to use or installment and conditional sale agreement to which Seller is a party and any 
other Seller Contract pertaining to the leasing or use of any Tangible Personal Property. 

“Legal Requirement”- any federal, state, local, municipal, or other constitution, 
law, ordinancc, principle of common law, code, regulation, or statute. 

‘2jabilitf‘- with respect to any Person, any liability or obligation of such Person 
of any kind, character or description, whether h o w n  or unknown, absolute or contingent, 
accrued or unaccrued, disputed or undisputed, liquidated or unliquidated, secured or 
unsecured, joint or several, due or to become due, vested or unvested, executory, 
determined, determinable or otherwise, and whether or not the same js required to be 
accrued on the financial statements of such Person. 

“Maximum Annual Retainage” -- means the sum $12 

“Material Consents”-- as defined in Section 7.3. 

“Maximum Cumulative Retainage”-- the sum of $36 Million annually. 

“Net Revenues’’ shall mean Gross Revenues less the Cost of Operation and 
Maintenance. 

“Occupational Safety and Health Law”-- any Legal Requirement designed to 
provide safe and healthful working conditions and to reduce occupational safety and 
health hazards under the Occupational Safety and Health Act. 

“Order”- any order, injunction, judgment, decree, ruling, assessment or arbitration 
award of any Governmental Body or arbitrator. 

“Ordinnry Course of Business”-- an action taken by a Person will be deemed to ’ 

have been taken in the Ordinary Course Of Business only if that action is consistent in 
nature, scope and magnitude with the past practices of such Person and is taken .in the 
ordinary course of the normal, day-to-day operations of such Person. 

“Permitted Encumbrances”-- as defined in Section 3.7. 

“Person”-- an individual, partnership, corporation, business trust, limited liability 
company, ljmited liability partnership, joint stock ’ company, trust., unincorporated 
association, joint venture or other entity or a Govemmental Body. 

a 
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“Proceeding”-- any action, arbitration, audit, hearing, investigation, litigation or 
suit (whether civil, criminal, administrative, judicial OT investigative, whether formal or 
informal, whether public or private) commenced, brought, conducted or heard by or 
before, or otherwise involving, any Governmental Body or arbitrator. 

“Purchase Price”- as defined in Section 2.3. 

“Real Property”-- the Land and Improvements. 

“Real Property Lease”-- any ground lease or space lease. 

“Record”-- information that is inscribed on a tangible medium or ‘that is stored in 
an electronic or other medium and is retrievable in perceivable form. 

. .  
“Related Person"-- (a) any Person that directly or indircctly controls, is dircctly or 

indirectly controlled, by or is directly or indirectly under common control with such 
specified Person; 

. .  
” ” @) any Person that holds a Material Interest , .  in such specified Person; 

. (c) each Person that serves as a director, officer, partner, executor or 
trustee of such specified Person (or in a similar capacity); . 

. (d) any Person in which such specified Person holds a Material Interest; 
and 

(e) any Person with respect to which such specified Person serves as a 
genera1 partner or a trustee (or in a similar capacity). 

For purposes of this definition, (a) “control” (including “controlling,” “controlled 
by,” and “under common contiol with”) means the possession, direct or indirect, of the 
power to direct or cause the direction of the management and policies of a Person, 
whether through the ownership of voting securities, by contract or otherwise, and shall be 
construed as such term is used in the’rules promulgated under the Securities Act; (b) the 
“Family” of an individual includes (i) the individual, (ii) the individual’s spouse, (iii) any 
other natural person who is related to the individual or the individual’s spouse Within the 
sccond dcgree nnd (iv) any other nnturol person who resides with such individual; and (c) 
“Material Interest” means direct or indirect beneficial ownership (as defined in Rule 13d- 
3 under the Exchange Act) of voting securities or other voting interests representing at 
least ten percent (10%) ofthe outstanding voting power ofa  Person or equity securities or 
other equity interests representing at .least ten percent (1 0%) of the outstanding equity 
securit.ies or equity interests in a Person. 

. .  9 
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“Release”-- any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or 
into the Environment or into or out of any property, 

“Remedial Action”- all actions, including any capital expenditures, required: (a) ’ 

to clean up, remove, treat or in any other way address any Hazardous Material or other 
substance; (b) to prevent the Release or Threat of Release or to minimize the further 
Release of any Hazardous Material or other substance so it does not migrate or endanger 
or threaten to endanger public hedth or welhre UT the Environmcnt; (c) to pcrf‘omi prc- 
remedial studies and investigations or post-remedial monitoring and care; or (d) to bring 
all Facilities and -the operations conducted thereon into compliance with Environmental 
Laws and environmental Govemmental Authorizations. 

“Remedial Capital Projects”- capital projects needed to serve existing customers 
as of the date .of Closing that are necessary (i) to repair or replace Facilities that are 
defective, inoperative, or failing, (ii) to improve or repair the Facilities to the extent that 
the Facililies arc not pcrforming thcir intcndcd functions in a commcrcially reasonable 
and efficient manner, (iii) to replace or improve the Facilities in order to cure any 
violations of any Govemmental Authorizations; and (iv), to perform extraordinary 
maintenance or deferred maintenance that is necessary to enable the Facilities to perform 
their intended functions. Remedial Capital Projects shall not include any expansion 
related capital improvements, mnnal maintenance or renewal and replacement items 
nonnally incurred in the Ordinary Course of Business. Buyer shall have twelve (12) 
months from the date of Closing to investigate and determine the extent of Remedial 
Capital Projects existing as of the date of Closing, if any, which determination shall be 
consistent with prevailing utility industry maintenance practices. On or before the first 
anniversary of execution of this Agreement, Buyer shall notify Seller in writing of the 
specific projects and estimated cost for each Remedial Capital Project. Disputes, if any 
shall be resolved in accordance with Section 13.5. 

0)i 

“Remedial Capital Projects Amount”- an amount sufficient to enable the Buyer 
to fund all required Remedial Capital Projects for the System as it existed as of the date 
of h e  Closing, which amount shall bc in cxccss of thc aggrcgatc amount of $29 Million 
funded for capital improvements as part of the Acquisition Bonds plus the Capital 
Improvement Plan Requirement for five years and the Renewal and Replacement 
Requirement for five years. 

“Renewal and Replacement Requirement”--an annual amount equal to 
$5,000,000 to be used for the purpose of paying the cost of renewals, upgrades, 
enhancements, or the replacement of capital assets of the System and extraordinary and 
cmcrgcncy rcpairs thereto. 

D 
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“Representative”-- .with respect to a particular Person, any director, officer, 
manager, employee, agent, . consultant, advisor, accountant, financial advisor, legal 
counsel or other representative of that Person. 

“Retained Liabilities”- as defined in Section 2.4@). 

“Seller”- as defined in the first paragraph of this Agreement. 

“Seller Contract”- any contract, promise, or undertaking: (a) under which Seller 
has or may acquire any rights or benefits; (b) under which Seller has or may become 
subject to any obligation or liability; or (c) by which Seller or any of the assets owned or 
used by Seller is or may become bound or are encumbered. 

“Special Assessments” shall mean revenues derived by the Buyer from special 
assessments imposed upon benefited property in coiuiectiuu will] pst-clusirlg 
acquisition or construction of additions, extensions or improvements to the System. 

“Subsidiary”-- with respect to any Person (the ”Owner”), any corporation or other 
Person ’of which securities or other interests having the power to elect a majority of that 
corporation’s or other Person’s board of directors or similar govemhg body, or otherwise 
having the power to direct the business and policies of that corporation or other Person 
(other than securities or other interests having such power only upon the happening of a 
c ~ ~ l ~ i ~ l g c ~ ~ c y  that has not occurrcd), arc hcld by thc Owncr or onc or morc of jts 
Subsidiaries. 

“System” - shall mean the complete combined and consolidated water, sewer and 
reclaimed water utility systems of the Seller together with any and all assets, 
improvements, extensions and additions thereto hereafter constructed or acquired, but not 
including the Excluded Assets. 

“Tangible Personal Property”- all machinery, equipment, tools, furniture, office 
equipment, computer hardware, supplies, materials, vehicles and other items of tangible 
personal property (other than Inventories) of every kind owned or leased by Seller 
(wherever located and whether or not carried on Seller’s books), together with any 
express or implied warranty by the manufacturers or sellers or lessors of any item or 
cm-q”ent part thereof and all maintenance records and other documents relating thereto. 

“Tax”-- any income, gross receipts, license, payroll, employment, excise, 
severance, stamp, occupation, premium, property, environmental, windfall profit,, 
customs, vehicle, airplane, boat, vessel or other title or registration, capital stock, 
franchise, employees’ income withholding, foreign or domestic withholding, social 
security, unemployment, disability, real property, personal propeny, sales, use, m s f e r ,  
value added, alternative, add-on minimum and other tax, fee, assessment, levy, tariff, 
charge or duty of any kind whatsoever and any interest, penalty, addition or additional 

11 
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amount thereon imposed, assessed or collected by or under the authority of any 
Governmental Body or payable under any tax-sharing agreement or any other contract. 

“Tax Return”- any retum (including any information return), report, statement, 
schedule, notice, form, declaration, claim for refund or other document or infomation * 

filed with or submitted to, or required to be filed with or submitted to, any Governmental 
Body in connection with the determination, assessment, collection or payment of any Tax 
or in connection with the administration, implementation or enforcement of or 
compliance with any Legal Requirement relating to any Tax. 

“Third Party”- a Person that is not a party to this Agreement. 

. “Third-party Claim”-- any claim against any Indemnified Person by a Third Party, 
whether or not involving a Proceeding. 

“Threat of Release”-- a reasonable likelihood of a Release that may require action 
in order to prevent or’mitigate damage to the Environment that may result from such. 
Release.. . .. .., , 

. . “Unbilled Customer Revenue” - revenue for services provided to customers’ that 
have not yet been billed as of the date of Closing, calculated on a basis consistent with 
Seller’s current billing practices. 

.. 

. .12 Usage 
. . .  

‘(a) Interpretation. In this Agreement, unless a clear contrary intention 

the singular number includes the plural number and vice 
versa; 

reference to any Person includes such Person’s successors 
and assigns but, if applicable, only if such successors and assigns are not 
prohibited by this Agreement, and reference to a Person in a particular 

appears: 

. .(i) 

.(ii) 

. .  

‘ capacity excludes such Person in any other capacity or individually; 

(iii) 

(iv). 

rcfcrcncc to any gender includes each other gender; 

reference to any agreement, document or instrument means 
. such agreement, document or hsrrumenl as aiiiciidcd or modified and in 

’ , effect from time to time in accordance with the terms thereof; . 

e 
(v) “hereunder,’y “hereof,” “hereto,” and words of similar import 

shall be deemed references to this Agreement as a whole and not to any 
particular Article, Section or other provision hereof; . .  

- 



r e 

(vi) “including” (and with correlative meaning “include”) means 
including without limiting the generality of any description preceding such 
term; 

(vi) with respect to the determination of any period of time, 
“from” means “from and including” and ”to” means “to but excluding”; and 

(viii) references to documents, instruments or agreements shall be 
deemed to refer as well to all addenda, exhibits, schedules or amendments 
thereto. 

@) Accounting Terms and Determinations. Unless otherwise specified 
herein, all accounting terms used herein shall be interpreted and all accounting 
determinations hereunder shall be made in accordance with GAAP, as the same applies to 
the Seller, and in accordance with generally accepted. accounting principles applicable to 
units of local government, as the same applies to the Buyer. 

Legal Representation of the Parties. ’ This Agreement was negotiated 
by the parties.with the benefit of legal representation, and any rule of construction or 
interpretation otherwise requiring this Agreement to be construed or interpreted against . 
any party shall not apply to any construction or interpretation hereof. 

2. 

. .  

>.. ... , _  ._ (c) 

Salc and Transfcr of Asscts; Closing 

2.1 Assets To Be Sold 

Upon the terms and subject to the conditions set forth in this Agreement, at the 
Closing, but effective as of the Effective Time, Seller shall sell, convey, assign, transfer 
and deliver to Buyer, and Buyer shall purchase and acquire from Seller, free and clear of 
any Encumbrances (except as to Appurtenances to the extent provided for elsewhere 
herein) other than Permitted Encumbrances, all of Seller’s right, title and interest in and 
to all of Seller’s property and assets, real, personal or mixed, tangible and intangible, of 
every kind and description, wherever located, including the following (but excluding the 
Excluded Assets): 

(a) all Real Property and all Appurtenances; * 

(b) all Tangible Personal Property; 

. (c) all Inventories; 

(d) 

(e) 

all Accounts Receivable and Unbilled Customer Revenue; 

all ’Seller Contracts and all outstanding offers or solicitations made 
by or to Seller to enterhto any Contract; 
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(9 all Governmental Authorizations and all pending applications 
therefor or renewals thereof, in each case to the extent transferable to Buyer; 

all data and Records related to the operations of Seller, including 
client and customer lists and Records, all personnel records (provided that Seller shall ’ 

have reasonable access thereto) referral sources, research and development reports and 
Records, production reports and Records, service and warranty Records, equipment logs, 
operating guides and manuals, financial and accounting Records, creative materials, 
advertising materials, promotional materials, studies, reports, corrcspondcncc and other 

(g) 

, similar documents and Records and, subject to Legal Requirements; 

(h) all of the intangible rights and property of Seller, including 
Intellectual Property assets, the trade name, “Florida Water Services”, going concern 
value, goodwill, telephone, telecopy and e-mail addresses and listings; 

(i) all claims of Seller against third parties relating to the Assets, 

all righti of Seller relating to deposits and prepaid expenses, claims 

. whether choate or inchoate, known or unknown, contingent or non-contingent; and 

(j) 
for refunds and rights to offset in respect thereof and that are not excluded under Section ’ 

2.2, and not including Seller letters of credit for which the Seller is an applicant. 

All of the property and assets to be transferred to Buyer hereunder arc herein e 
referred to collectively as the “Assets” or “Assets to be Sold”. 

2.2 Excluded Assets 

Notwithstanding anything to the contrary contained in Section 2.1 or elsewhere in 
this Agreement, the following assets of Seller (collectively, the “Excluded Assets”) are 
not part of the sale and purchase contemplated hereunder, .are excluded from the Assets 
and shall remain the property of Seller after the Closing: 

(a) all cash, cash equivalents and short-term investments; all payments 

Capital Charges received after the Closing by Buyer which shall be 
remitted to Seller in each one-year period following the date of the Closing, provided b a t  
(i) the. total amount of Capital Charges retained by and belonging to Seller for any one 
such year shall not exceed the Maximum Annual Retainage (and at such time as the total 
amount of Capital Charges remitted to Seller for any such one year period equals the 
Maximum Annual Retainage, all further Capital Charges received by the System in such 
year shall be rctaincd by and bclong to the Buyer), and (ii) the aggregate amount retained 
by the Seller as Excluded Assets pursuant to this subsection 2.2(b) shall be the Maximum 
Cumulative Retainage and at such time as the total cumulative amount of Capital’ 
Charges remitted to Seller under this Section 2.2 equals the .Maximum Cumulative 
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Retainage, no further Capital Charges shall be remitted to the Seller but all such Capital 
’ Charges received by the System thereafter be retained by and shall belong to the Buyer. 
The foregoing Capital Charges retained by Seller are to compensate Seller for the excess 
capacity existing in the System as of the Effective Date. *. The amount to be remitted to 
Seller hereunder by Buyer shall be paid to Seller once a year, commencing 13 months 
after the Effective Date, for all amount collected during the 12 month period then ended. 

. Seller authorizes Buyer to collect the Capital Charges on behalf of Seller. 
. .  

(c) 

(d) 

(e) 

(f) 

all minutc books, stock Records nnd corporate seals; 

any shares of capital stock of Seller held in treasury; 

Seller’s letters of credit outstanding at the date of Closing.; 

all insurdnee policies and rights thereunder (excepl tu the extent 
specified in Section 2.1 (i) and 0’)); 

(h)’. Records that Seller is required by law to retain in its possession; 

(i) 
whatever nature; 

all claims for refund of Taxes and other governmental charges of 

(j) 

(k) 

all rights in connection.with and assets of any.Employee Plans; and 

all .rights of Seller under this Agreement, the Bill of Sale, the 
Assignment and Assumption Agreement; and 

2.3 Consideration 

(A) ‘Installment Pavments. 
hundred sevenly-one i i ~ X c m  ($47 1 ,OOO,OOO), as may be adjusted as provided below 
subsection 2.3(C) (the’ “Purchase Price”). 
Installments delivered by wire transfer from Buyer to Seller as follows: 

The consideration for the Assets will be four 

The Purchase Price will be payable in 

Date Payable Installment Amount Due 

At the Closing Installment 1 $433,000,000 
On the third anniversary date of the closing $3 8,000,000 Installment 2 

’ (B) Annual Net Revenue Deferral. Seller and Buyer have prepared a pro 
forma based upon the current Costs of Operation and’Maintenance of the System and the 
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. current schedule of rates, fees and charges for the services of the System (without any 
rate increases, but adjusted forindexing) a copy of which is attached hereto as Exhibit 2. 

Based on the pro forma, the parties anticipate that the Buyer will realize Net 
Revenues in each of the first four. 12 month periods following the Closing (“Test 
Year(s)”) sflicient to (i) fund the Renewal and Replacement Requirement, (ji) fund (jji) 
the Capital Improvement Plan Requirement pay 30 year level debt service on the 
Acquisition Bonds, and (iv) provide Buyer with net profits of $4.5 Million. The 
remaining bond proceeds for capital improvements funded in the Acquisition Bonds, plus 
interest earnings on such bond proceeds, may be allocated to fund short falls in the 
Capital Improvement Requirement in each of the Test Years in such amounts as may be 
necessary to meet such Test Year’s Net Revenues test (the “Capital Funds Allocation”). 

Each year, Buycr and Scllcr will rtvicw thc Nct Rcvmucs. In the event Buyer 
determines that Net Revenues, together with any revenue guarantee payments pursuant to 
subsection (E) below, are not sufficient to provide all of such amounts in clauses (i) 
through (iv) of the preceding sentence, the Buyer shall notify the Seller of such 
determination, and confer with the Buyer’s underwriter and Seller to set forth in full its 
reasoning therefore. At the end of 36 months following the Closing, such portions of 
Installment 2 shall be deferred one year or such time as necessary so that the Installment 
will be equal to Net Revenues less the amounts set forth in (i) through (iv) in the 
preceding paragraph. Notwithminding the abuvc, Llit; balancc of any unpaid Purchase 
Price as a result of this subsection shall be paid to Seller within five ( 5 )  years of the date 
of Closing. 

e 

. (C) Purchase Price Adiustinents. 
be reduced under the following circumstances: 

Installment 2 of the Purchase Price may 

(i) h e  amount necessary to fund any’ indemnity amounts owed by 
Seller under Article 11 hereunder, and . 

for all Remedial Capital Projects Amounts. (ii) 

Within 20 days of the execution of this Agreement, Seller will provide Buyer with 
jts’ currcnt fivc ycar capital improvement program. Buyer shall notify Seller in writing 
of the Remedial Capital Projects Amount, if any. Seller shall identify the projects and 
estimated costs that comprise the Remedial Capital Projects Amount which are not 
included on Seller’s five year capital improvement program. If Seller does not concur 
that a project is a Remedial Capital Project or part of the Capital Improvement Plan 
Requirement during the initial five year post Closing time period the matter shall be 
submitted to the dispute resolution process set forth in 13.5. 

’ 
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@) DisputeResolution. Prior to implementing any reduction or offset, the 
Buyer shall provide snitten notice to Seller of any proposed reduction or offset. Seller 
shall have twenty (20) days to provide Buyer written notice of objection to any such 
reductions or offset. Buyer and Seller shall have sixty (60) days following written notice 
of objection from Buyer to amicably resolve Buyer’s objections. To the extent any 
objections cannot be reconciled, either party may submit such objection to the Dispute 
Resolution Process. Buyer may at any time deposit any Reduction Amount ,with an 

. escrow agent pending a final resolution under the Dispute Resolution Process, pursuant to 
an Escrow Agreement reasonably satisfactory to the parties and to the extent Buyer has 
done so Buyer shall not be deemed in default hereunder. 

(E) Seller shall provide a guarantee (“Guarantee”) in the form to be agreed 
upon with 30 days after execution of this Agreement that Buyer will receive Gross 
Rcvcnucs constituting monthly wnter and sewer charges (“Monthly Fees”) for the’ first 
twelve months after Closing of $95,318,000; for the second twelve months of 
$97,701,000; and for the third twelve months of $1 00,143,000. If the Buyer lowen any 
Monthly Fees during the forgoing time periods, the amount guaranteed will be reduced 
by the amount the Monthly Fees would have been if such reduction had not occurred. 

(F) The Buyer agrees to use all reasonable commercial efforts to issue the 
Acquisition Bonds. In the event the Buyer, after consultation with the Buyer’s financial 
advisur(s), undc&tcr(s), lcgal advisors, and with Scllcr, in good faith, dctcrmincs that 
some or all of such Acquisition Bonds cannot be sold on a date that permits the Closing 
to occur on or prior to December 15, 2002, in that the Acquisition Bonds Net Proceeds 
would be less than %433,000,000, then the Buyer shall immediately notify Seller in 
writing of such determination, with such notice setting forth in reasonable detail the bases 
upon which such determination was macle, and the requirements, if reasonably 
ascertainable to Seller, for ultimate issuance of all of the Bonds or such portion thereof 
that would result in Acquisition Bond Net Proceeds‘recejved in an amount equal to or 
greater than $433,000,000 on or prior to December 15,2002. Upon receipt of such notice 
Seller shall have the option of (1) at any time between the receipt of the notice and the 
issuance of the Bonds, closing the transaction, and increasing the future installments set 
forth above by the amount that the Acquisition Bonds Net Proceeds are less than 
$433,000,000 in an equitable manner as agreed to by both Buyer and Seller; (2) 
postponing the Closing until such time as Acquisition Bonds resulting in Acquisition 
Bonds Net Proceeds of not less than $433,000,000 can reasonably be issued in 
accordance with this Agreement; or (3) canceling this Agreement, and, if cancelled, 
thereupon the Buyer and Seller shall have no liabilities and no funher obligations to each 
other under this Agreement, except that Seller shall pay to Buyer the Due Diligence 
Expenses. 
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For purposes of this Section 2.3(b), the Capital Charges remitted to and retained 
by Seller shall not include the portion thereof representing AFPI, to the extent of.the 
following: 

Period 
for Capital Charges received until 
the first anniversary date of the Closing 

for Capital Charges received until ’ 

the second anniversary date of the Closing 

for Capital Charges received until 
the third anniversary date of the Closing 

for Capital Charges received until 
the fourth anniversary date of the Closing 

for Capital Charges received until 
the fifth anniversary date of the Closing 

’ 

and thereafter 

Percen’tage of.AFP1 
0% 

20% 

40% 

60% 

80% 

100% 

2.4 Liabilities 

(a) Assumed Liabilities. On the Closing Date, but effective w‘of the 
Effective Time,. the Buyer shall assume and .agree to discharge only the following 
Liabilities of Seller (the “Assumed Liabilities”): 

(i) any account payable (other than an account payable to any Related 
. Person of Seller) ansing with respect to the System, that remains unpaid at and is 

not delinquent as of the Effective Time but only to extent it is included to 
determine the Final True Up as set forth in Section 2.7(c); 

(ii) any account payable arising with respect to the System, (other than 
a account payable to any Related Person of Seller ) incurred by Seller in the 
Ordinary Course of Business between the date of this Agreement and the 
Effective Time that remains unpaid at and is not delinquent as of the Effective 
Time but only to extent it is included to determine the Final True Up as set forth in 
Section 2.7(c); 

any Liability to Seller’s customers (other than an account payable) 
incurred by Seller in the Ordinary Course of Business outstanding as of the 
Effective Time, including, but not limited to Customer Deposits, (other than my 

(iii) 

. 
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Liability arising out of or relating to a Breach that occurred prior to the Effective 
Time); . .  

(iv) any Liability arising after the Effective Time under the Seller 
Contracts (other than any Liability arising under the contracts described on Exhjbit 
2.2 or arising out of or relating to a Breach that occurred prior to the Effective 
Time); any Liability of Seller arising after the Effective Time under any Seller 
Contract included in the Assets that is entered into by Seller after the date hereof 
in thc Ordinary Coursc of Busincss or in accordancc with thc provisions of this 
Agreement (other than any Liability ansing out of or relating to a Breach that 
occurred prior to the Effective Time), and 

(v) 

(vi) 

any Liability of Buyer under this Agreement or any other document 

any Liability of Buyer .based upon Buyer’s acts or omissions 

(vii) any Liability arising after Closing from operation of the System, 

executed in connection with the Contemplated Transactions, and . .  

ncciimng after the Effective Time, and 

@) Retained Liabilities. The Retained Liabilities shall remain the sole 
responsibility of and shall be retained, paid, performed and discharged solely by Seller. 
‘‘R~tail~cd Liabilities” shall mcan all Liabilitics othcr than Assumed Liability. e 

2.5 Allocation 

Seller shall prepare and deliver IRS Form 8594 to Buyer within forty-five (45) 
days after the Closing Date to be filed with the IRS. In any Proceeding related to the 
determination of any Tax, neither Buyer nor Seller shall contend or represent that such 
allocation is not a correct allocation. 

2.6 Closing 

The purchase and sale provided for in this Agreement (the “Closing”).w$ take 
place at the offices of Buyer’s counsel commencing at 1O:OO a.m. (local time) on or 
before December 15, 2002, unless Buyer and Seller otherwise agree. Subject to the 
provisions ul Sectioi? 9, failure tu C O I I S U I I I ~ I I ~ ~ ~  the purchase and sale provided for in this 
Agreement on the date and time and at the place determined pursuant to this Section 2.6 
will not result in the termination of this Agreement and will not relieve any party of any 
obligation under this Agreement. In such a situation, the Closing will occur as soon as 
practicable, subject to Section 9. 

. 
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, .  2.7 Closing Obligations 

In addition to any other documents to be delivered under other provisions of this 

Seller.shal1 deliver to Buyer,,together with funds sufficient to pay all 

Agreement, at the Closing: 

(a) 
Taxes necessary for the transfer, filing or recording thereof: 

(i) a hill af sale for all of the Assets that are Tangible Personal Property 
in the form to be agreed upon by the parties prior to Closing (the “Bill of Sale”) 
executed by Seller and the guaranty; 

’ (ii) , an assignment of all of the Assets that are.intangible’ personal 
.‘property in the form to be agreed upon by the parties prior to Closing , which 
assignment shall also contain Buyer’s undertaking and assumption of the Assumed 
Liabilities (the “Assignment and Assumption Agreement’7 executed by Seller; 

. 

. .  

(iii) for each interest in Real Property identified on Exhibit 3.7(a) and 
(b), a recordable special warranty deed; for all easement interests, an assignment 
of easements without warranty; for each leasehold interest, an assignment of lease, 
or such other appropriate document or instrument,of transfer, as the case may 
require, together with a general assignment by the Seller of any and all rights or 
interests Seller may otherwise have or hold (whether by license, pewit,  
prescriptive right, or otherwise) in respect of its operation of the System, to 
occupy, use, traverse, spray, percolate through, burrow under, each in form and 
substance satisfactory to Buyer and its counsel and executed by Seller; 

(iv) assignments of all Intellectual Property Assets executed by Seller in 
form reasonably satisfactory to Buyer; 

(v) such other deeds, bills of sale, assignments, certificates of title, 
documents and other instruments of transfer and conveyance as may reasonably be 
requested by Buyer, each in form and substance agreed upon by the parties prior to 
Closing, executed by Seller; 

employment agreements in the form to be prepared by Buyer in 
accordance with the provisiops of this Agreement, executed by such members of 
Seller’s senior management team as identified by Buyer in writing within ten 
business days after execution of this Agreement (the “Emplnyment Agreementq”); 

assignments of all construction work in progress in form reasonably 
acccptablc to Buyer which hove not yet been placed in service os of the date of the 
Closing (such capital improvements which have been placed in service being part 
of.the Facilities which are ‘otherwise conveyed by Seller hereunder); ’ 

(vi) 

(vii) 
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(viii) a certificate executed by Seller as to the accuracy of its 
representations and warranties as of the date of this Agreement and as of the 
Closing in accordance with Section 7.1 and as to  its compliance with and 
performance of their covenants and obligations to be performed or cpmplied with 
at or before the Closing in accordance with Section 7.2; and 

(ix) a certificate of the Secretary of Seller certifying, as complete and 
accurate as of the Closing, attached copies of the Goveming Documents of Seller, 
certifying and anaching all requisite resolutions or actions of Seller’s board 
directors and shareholders approving the execution and delivery of this Agreement 
and the consummation of the Contemplated Transactions and certifying to the 
incumbency and signatures of the officers of Seller executing this Agreement and 
any other document relating to the Contemplated Transactions. 

(b) Buyer shall deliver to Seller: 

(i) Installment 1 of Four Hundred Thirty-Three Million dollars 
($433,OOO,OOO).p1us or minus such other funds as set forth on a closing statement 
to be agreed upon between Buyer and Seller pursuant to the terms of this 
Agreement by wire transfer to a domestic account of a United States bank 
specified by the closing Seller in a writing delivered to Buyer at least three (3) 
business days prior to the Closing Date; e 

(ii) 

(iii) 

(iv) a certificate executed by Buyer as to the accuracy of its 
representations and warranties as of the date of this Agreement and as of the 
Closing in accordance with Section 8.1 and as to its compliance with and 
performance of its covenants and obligations to be performed or complied with at 
or before the Closing in accordance with Section 8.2; and 

a certificate of the Secretary of Buyer certifying, as complete and 
accurate as of the Closing, attached copies of the Governing Documents of Buyer 
and certifying and attaching all requisite resolutions or actions of Buyer’s 
governing board approving the execution and delivery of this Agreement and the 
consummation of the Contemplated Transactions and certifying to the incumbency 
and signatures of the offrccrs of Buycr cxccuting this Agreement and nny other 
document relating to the Contemplated Transactions. 

(c) 

the Assignment and Assumption Agreement executed by Buyer; 

the executed Employment Agreements ; 

(v) 

# 

As additional consideration for the Transaction the determination of ult: 
following (the “Final True Up”) will take place between 120 and 140 days after the 

. Closing and, in the event that the parties cannot agree on the foregoing, then either party 

DELlB2284864.1- 
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may submit such dispute to the Dispute Resolution Process. . TO the extent that Eligible 
Accounts (as hereinafter defined) and Eligible Unbilled Revenues (as hereinafter defined) 
sold to the Seller hereunder as of the Effective Time minus accounts payable assumed .by 
the Buyer hereunder as of the Effective Time (“Final Computed Amount”) is in an 
amount greater than zero ($0) Dollars, then the Buyer shall immediately pay to the Seller * 

the difference and to the extent that the Final Computed Amount is less than zero ($0) 
Dollars, then the Seller shall immediately pay to the Buyer the difference. The payment 
in the foregoing sentence shall be net of any payments made pursuant to the second 
sentence of this Section. “Eligible Accounts” means Accounts Receivable outstanding as 
of tbe Effective Time that are actually collected by the Buyer within 90 days after the 
Effective Time and “Eligible Unbilled Accounts” means Unbilled Accounts outstanding 
as ofthe Effective Time that are actually collected by the Buyer within 120 days after the 
Effective Time. 

(d) At the Closing, the Buyer shall have received (i) an opinion of counsel 
acceptable to the Buyer stating that neither the City of Gulf Breeze nor the City of Milton 
will be held liable, as a matter of law, for the liabilities of the Buyer and (ii) an opinion of 
counsel acceptable to the Buyer stating that upon the acquisition of the System by the 
Buyer, the rates, fees and charges for the services and facilities of the System are not 
subject to regulation by the Florida Public Service Commission or any local regulatory 
authority. 

2.8 Consents 

(a) If there are any Material Consents that have not yet been obtained 
(or otherwise are not in full force and effect) as of the Closing, in the case of each Seller 
Contract as to which such Material Consents were not obtained (or otherwise are not in 
full force and effect) (the “Restricted Material Contracts”), Buyer may waive the closing 
conditions as to  any such Material Consent and either: 

(i) elect to have Seller continue its efforts to obtain the Material 
Consents; or 

(ii) elect to have Seller retain that Restricted Material Contract and all 
Liabilities arising therefrom or relating thereto; or 

(iii) elect to have Seller require any other obligations under such contract 
to perform their obligations under such contract and remit to Seller the amounts 
due to such obligations, for payment by the Seller to such obligations. 

If Ruyer elects t.n have Seller continue its efforts to obtain any Material Consents 
a d  the Closing occurs, notwithstanding Sections 2.1 and 2.4, neither this Agreement nor 
the Assignment and Assumption Agreement nor any other document related to the 
consummation of the Contemplated Transactions shall constitute a sale, assignment, a 
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assumption, transfer, conveyance or delivery or an attempted sale, assignment, 
assumption, transfer, conveyance or delivery of the Restricted Material Contracts, and 
following the Closing, the parties shall use Best Efforts, and cooperate with each other, to 
obtain the Material Consent relating to each Restricted Material Contract as quickly as 
practicable. Pending the obtaining of such Material Consents relating to any Restricted 
Material Contract, the parties shall cooperate With each other in any reasonable and 
lawful arrangements designed to provide to Buyer the benefits of use of the Restricted 
Material Contract for its term (or any right or benefit arising thereunder, including the 
enforcement for the benefit of Buyer of any and all rights of Seller against a third party 
thereunder). Once a Material Consent for the sale, assignment, assumption, transfer, 
conveyance and delivery of a Restricted Material Contract is obtained, Seller shall 
promptly assign, transfer, convey and deliver such Restricted Material Contract to Buyer, 
and Buyer shall assume the obligations under such Restricted Material Contract assigned 
tu Buyer from and aftcr thc datc of assignmcnt to Buyer pursuant to n special-purpose 
assignment and assumption agreement substantially similar in terms to those of the 
Assignment and Assumption Agreement (which special-purpose agreement the parties 
shall prepare, execute and deliver in good faith at the time of such transfer, all at no 
additional cost to Buyer). 

If there are any Consents not listed on Exhibit 7.3 necessary for the 
assignment and transfer of any Seller Contracts to Buyer (the “Nonmaterial Consents”) 
which have not yet been obtained (or othenvise are not in full force and effect) as of the 
Closing, Buyer shall elect at the Closing, in the case of each of the Seller Contracts as to 
which such Nonmaterial Consents were not obtained (or otherwise are not in full force 
and effect) (the “Restricted Nonmaterial Contracts”), whether to: 

(b) 

(i) accept the assignment of such Restricted Nonmaterial Contract, in 
which case, as between Buyer and Seller, such Restricted Nonmaterial Contract 
shall, to the maximum extent practicable and notwithstanding the failure to obtain 
the applicable Nonmaterial Consent, be transferred at the Closing pursuant to the 
Assignment and Assumption Agreement as elsewhere provided under this 
Agreement; or 

reject the assignment of such Restricted Nonmaterial Contract, in 
which case, notwithstanding Sections 2.1 and 2.4, (A) neither this Agreement nor 
the Assignment and Assumption Agreement nor any other document related to the 
consummation of the Contemplated Transactions shall constitute a sale, 
assignment, assumption, conveyance or delivery or an attempted sale, assignment, 
assumption, transfer, conveyance or delivery of such Restricted Nonmaterial 
Contract, and (B) Seller shall retain such Restricted Nonmaterial Contract and all 
Liabilities arisiiig tlicrcfrom or relating thcrcto. 

(ii) 
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3. Representations and Warranties of Seller 

Seller represents and warrants to Buyer as of the Exhibit Delivery Date (as 

3.1 Organization And Good Standing 

hereinafter defined) as follows:. 

(a) Seller is qualified to do business in the State of Florida. Seller is a 
corporation duly organized, validly existing and in good standing under the laws of the 
State of Florida, with full. corporate power and authority to conduct its business as.it is 

' now being conducted, to own or use the properties and assets that it purports to OWTI OT 
use, and to perfom all its obligations under the Agreement. Complete and accurate ' 

copies of the Governing Documents of Seller, as currently in effect, will be. provided to 
Buyer prior to Closing. .. 

, Seller has no Subsidiary and,. except as disclosed to Buyer in writing 
prior to Closing, does not own any shares of capital ,stock or other securities of any other 
Person. I .. ... 

' (b) . 

3.2 Enforceability; Authority; No Conflict 

(a) ' This Agreement constitutes the 'legal, valid and binding obligation of 
Seller, enforceable against it in accordance with, its terms and each of Seller's Closing 
Documents will. constitute the legal, valid, and binding obligation of Seller, enforceable 
against Sellers, Seller has the absolute and unrestricted right, power and authority to 
execute and deliver this Agreement and to perform its obligations under this Agreement, 
and such action has been duly authorized by all necessary action by Seller's shareholders 

Neither the. execution '.and delivery of this Agreement nor the 
consummation or performance of any of tbe Contemplated Transactions will, directly or 
indirectly (with or without notice or lapse of time): 

. and board of directors. 

(b) 

(i) Brcnch (A) m y  provision of any of the.Goveming Documents of 
'Seller or (B) any resolution adopted by the board of directors or the shareholders 
of Seller; 

(ii) except as disclosed &?iIZhV@%reach any provision of, or give 
any Person the right to declare a default or exercise any remedy under, or to 

, accelerate the maturity or performance of, .or payment under, or to cancel, 
terminate or modify, any Seller Contract; or 

(iii) result in the imposition or creation of any Encumbrance upon or with 
. respect to any of the Assets. 
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(c) Except as provided under Section 367.071, Florida Statutes, and 
applicable equivalent County Regulatory provisions, Seller is not required to give &y 
notice to or obtain any material consent from any Person in connection with the execution 
and delivery of this Agreement or the consummation or performance of any of the 
Contemplated Transactions except as set forth in Exhibit 3.2(c). 

3.3 Financial Statements 

statements fairly present the financial condition and the results of operations, changes in 
shareholders' equity and cash flows of Seller as of the respective dates of and for the 
periods referred to in such financial statements, all in accordance with GAAP. 

3.4 Sufficiency of Assets 

The Assets (a) constitute all of the assets, tangible and intangible, of any nature 
whatsoever, necessary to operate Seller's business in the manner presently operated by 
Seller and (b) include all of the operating assets of Seller. 

3.5 Description of Land 

3.6 Description of Leased Real Property 

>La .<:*:,,: 

3.7 Title to Assets: Encumbrances 

(a) Seller owns good and marketable title to its respective estates in the 
Land, free and clear of any Encumbrances, other than: 

To the extent in .Seller's possession, true and complete copies of (A) all deeds, 
existing title insurance policies and surveys of or pertaining to the Real Property and (B) 
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all instruments, agreements and other documents evidencing, creating or constituting any 
Real Estate Encumbrances will be made available to Buyer promptly. Seller warrants t o  
Buyer that, at the time of Closing, the Land shall be free and clear of all Real Estate 
Encumbrances other than those identified on Exhibit 3.7 as reasonably acceptable to 
Buyer ("Permitted Real Estate Encumbrances"). 

@) Seller owns good and transferable title to all,of the other Assets free 
brances other than those described i 
Seller warrants to Buycr that, at thc 
clear of all Non-Real Estate Encu 

which are reasona 
and, together with 

Seller makes no representations regarding title to or the sufficiency of 
Appurtenances to the Real Estate. 

3 . 3 .  Taxes 

(a) Tax Returns Filed and Taxes Paid. Seller has filed or caused to be filed on 
a timely basis all Tax Returns and all reports with respect to Taxes that are or were 
required to be filed pursuant to applicable Legal Requirements. All Tax Returns and 
reports filed by Seller are true, correct and complete. Seller has paid, or made provision 
for the payment of all Taxes that have or may have become due for all periods covered by 
the Tax Returns or otherwise, or pursuant to any assessment received by Seller, except 
such Taxes, if any, as are listed in Part 3.14(a) and are being contested in good faith. No 
claim has been made or is expected to be made by any Governmental Body in a 
jurisdiction whcrc Scllcr docs not blc Tax Rctums that it is or may bc subjcct to taxation 
by that jurisdiction. There are no Encumbrances on any of the Assets that arose in 
connection with any failure (or alleged failure) to pay any Tax, and Seller has no 
bowledge of any basis for assertion of any claims attributable to Taxes which, if 
adversely determined, would result in any such Encumbrance. 

(b) Buyer agrees to comply with the requirements of Section 196.295, Florida 
Statutes, Advalorem and Personal Property Taxes.' 

(c) Specific Potential Tax Liabilities and Tax Situations. . ' 

(i) Withholding. All Taxes that Seller is or was required by Legal 
Requirements to withhold, deduct or collect have been or Will be duly withheld, 
deducted and collected and, to the extent required, have been paid to the proper 
Governmental Body or other Person; 

26 
DEUBQ284864.l- . 



f 

3.9 Compliance With Legal Requirements; Governmental Authorizations 

(a) Except as set forth in Exhibit 3.11, without representation that items on 
Exhibit 3.1 1 are Material: 

(i) To Seller's knowledge, Seller is in compliance with each Legal 
Requirement that is applicable to it or to the conduct or operation of its business or 
the ownership or use of any of its assets; 

No event has occurred or circumstance exists that (A) may 
constitute or result in a violation by Seller of, or a failure on the part of Seller to 
comply with, any Legal Requirement or (B) may give rise to any obligation on the 
part of Seller to undertake, or to bear all or any portion of the cost of, any remedial 
action of any nature; and 

(ii) 

(iii) Seller has not received any notice or other communication (whether 
om1 or written) from any Governmental Body or any other Person regarding (A) 
any actual, alleged, possible or potential violation of, or failure to comply with, 
any Legal Requirement or (El) any actual, alleged, possible or potential obligation 
on the part of Seller to undertake, or to bear all or any portion of the cost of, any 
remedial action of any nature. 

(i) Seller is in material compliance with all of the Material terms and 
requirements of the Governmental Authorizations; . 

(ii) No event has occurred or circumstance exists that may (A) 
constitute or result directly or indirectly in a material violation of or a material 
failure to comply with any material term'or requirement of any Governmental 
Authorization or (B) result directly or indirectly in the revocation, withdrawaI, 
suspension, cancellation or termination of, or any modification to, any material 
Governmental Authorization; 

' (iii) Seller has not received any notice or other communication (whether 
oral or written) from any Governmental Rody or any other Person regarding (A) 
any actual, alleged, possible or potential violation of or failure to comply with any 
term or requirement of any Governmental Authorization or (B) any .actual, 
proposed, possjble or potential revocation, Wjthdrdwiil, sub-paihii, cancellation, 
termination of or modification to any Governmental Authorization, other rhm 
such violations, failures, revocations, withdrawals, suspensions, cancellations, 
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terminations or modifications as have either been resolved with such 
Governmental Body or Person, or are not material to the successful operation of 
the System or to the results of such operations; and 

(iv) To the best of Seller's knowledge, ~all'applications required to have ' . 

been filed for the renewal of the material Governmental Authorizations have been 
duly filed on a timely basis with the appropriate Governmental Bodies, and all 
other Material filings required to have been made with respect to such 
Governmental Authunmliuus have beeii duly made on a tinicly basis with thc 
appropriate Governmental Bodies. 

. '  
. .  . The. Governmental Authorizations collectively constitute the Governmental 

. Authorizations necessary to permit Seller to lawfully conduct and operate its business in 
the manner in which it currently conducts and operates such business and to permit Seller 
to own and use its assets in the.manner in which it currently owns and.uses such assets: 

3.10 Legal Proceedings; Orders 

(a) 
I . ' .  . , 

Except as set forth in Exhibit 3.12, there is no pending or, to Seller's 
know1edge;threatened Proceeding: 

. (i) by or against. Seller or that otherwise relates to.or may affect the 

that challenges, or that may have the effect of preventing, P.elaying,. 
making illegal or otherwise interfering with, any of the Contemplated 
Transactions. 

To the knowledge of Seller, .no event has occurred or circumstance exists that is 
reasonably likely to give rise to or serve as a basis for the commencement of any such 
Proceeding. Seller will promptly deliver or provided access to Buyer copies of all 
pleadings, correspondence and other documents relating to each Proceeding listed in 
Exhibit 3.12. There are no Proceedings listed or required to be listed in Exhibit 3.12 that 
coukl have a Material adverse effect on the business, operations, assets, condition or 
prospects of Seller or upon the Assets. 

(b) . Except as set forth in Exhibit 3.12; to the knowledge of Seller, no of'ficer, 
director;agent or employee of Seller is subject to any'Order that prohibits such officer, 
director, agent or employee frcrm engaging in or continuing any.'conduct, activity or 
practice relating to the business of Seller. 

business of, or .my of the assets owned or used .by, Seller; or 

(ii) 

. 
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(c) Except as set forth in Exhibit 3.12: 

ti) To Seller's knowledge, Seller is in Material compliance with all of 
' the terms and requirements of each Order to which it or any of the Assets is or has 

(ij) , To Seller's knowledge, no event has occurred or circumstance exists 
that is reasonably likely to constitute or result in a violation of or failure to comply 
with any term or requirement of any Order t.o which.Se1ler or any nf the Asset, is 
subject material to the'operation of the System or a portion thereof; and 

Seller has not-received any notice or other communication (whether 
0 d  or written) from any Govemmental Body or any other Person regarding any 

' .actual, alleged, possible or potential violation of, or failure to comply with, any 
term or requirement of any Order to which Seller or any of the Assets is or has 

' been subject; 

(iii) 

, 'been subject,'that has not already been resolved. . .  

3.10(A) Absence of Certain Changes and Events. 

(a) Except as set forth in Exhibit 3.10(A), since July 1, 2002, Seller has 
conducted its business only in the Ordinary Course of Business, there has not been any 
material adverse change in its business and in the operation of the System, and there has 
not been: 

(b) There has not been any damage to or destruction or loss of any Asset, 
whether or not covered by h " c e  that has not been replaced or which will not be 
replaced prior to the Effective Time; , 

(c) There has not been (to the extent the same might be material to the results 
of operations of the System or a portion thereof) a sale (other than sales of Inventories in 
the Ordinary Course of Business), lease or other disposition of any Asset or property of 
Seller (including the Intellectual Property Assets); 

(i) 

$I 0,000; 

each Seller Contract that involves performance of services or 
delivery of goods or materials by Seller of an amount or value in excess of 

each Seller Contract that involves performance of services or 
delivery of goods or materials to Seller of an amount or value in excess of 

(ii) 

$10,000; 
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(iii) each Seller Contract that was not entered into in the Ordinary Course 
of Business and that involves expenditures or receipts of Seller in excess of 
$10,000; 

(iv) each Seller Contract affecting the ownership of, leasing of, title to, ' 

use of or any leasehold or other interest in any real or personal property (except 
personal property leases and installment and conditional sales agreements having a 
value per item or aggregate payments of less than $10,000 and with a term of less 
than onc ycar); 

(v) ~, 
each Seller Contract with any labor union or other employee ' 

representative of .  a group of employees relating to wages, hours and other 
conditions of employment; each Seller Contract entered into other than in the 

. Ordinary Course ,of Business that contains or provides for an express undertaking 
by Seller to, be responsible for consequential damages; . 

(vi) 

' . (vii) 

each Seller Contract for capital expenditures in excess of $1 0,000; 

each Seller Contract not denominated in U.S. dollars; 
, .. ...... 

(viii) each Seller Contract containing covenants that in any way purport to 
restrict Seller's business activity or limit the freedom of Seller to engage in any 
linc of busincss or to compctc with any Pcrson; ,. 

(ix) each power of attorney of Seller that is currently effective and 
outstanding; 

(x) each Written warranty, guaranty, and/or similar undertaking withy 
respect to contractual performance extended by Seller other than in the Ordinary 
Course of Business; and 

- (xi) each amendment, supplement and modification (whether oral or 
written) in respect of any of the foregoing. 

' (i) each Contract which is to be assigned to or assumed by Buyer under 
this Agreement is in full force and effect and is valid and enforceable in 
.accordance with its terms; 

(ii) each Contract which is being assigned to or assumed by Buyer is 
assignable by Scllcr to Buycr without thc conscnt of any other Person; 
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(i) Seller is in compliance with all applicable terms and requirements of 
each Seller Contract which js being assumed by Buyer, 

(io To Seller’s knowledge, no event has occurred or circumstance exists 
that (with or without notice or lapse of t h e )  may contravene, conflict with or 
result in a Breach of, or give Seller or other Person the right to declare a default or 
exercise any remedy under, or to accelerate the maturity or performance of, or 
payment under, or to cancel, terminate or modify, any Seller Contract .that is being 
assigned to or assumed by Buycr; 

. 
. 

(iii) To Seller’s knowledge, no event has occurred or circumstance exists 
under or by virtue of any Contract that (with or without notice or lapse of t h e )  
would cause the creation of any Encumbrance affecting any of the Assets; and 

. (iv) Seller has not given to or received from any other Person any notice 
or other communication (whether oral or wn‘tten) regarding any actual, alleged, 

. pnssihle. or potential violation or Breach of, or default under, any Contract which 
is being assigned to.or assumed by Buyer. 

(d) There are no renegotiations of, attempts to renegotiate or outstanding rights 
to renegotiate any material amounts paid or payable to Seller under current or completed 
Contracts with any Person having the contractual or statutory right to demand or require 
such renegotiation and no such Person has made written demand for such renegotiation. 

3.12 Environmental Matters 

(e) Seller is in material compliance with and is not in material violation of or 
liable under, any Environmental Law. Seller has no basis to expect any actual or 
threatened order, notice or other communication from (i) any Governmental Body or 
private citizen acting in the public interest or (ii) the current or prior owner or operator of 
any Facilities, of any actual or potential violation or failure to Materially comply with 
any Environmental Law, or of any actual or threatened obligation to undertake or bear the 
cost of any Environmental, Health and Safety Liabilities with respect to any Facility or 
other property or asset (whether real, personal or mixed) in which Seller has or had an 
interest, or with respect to any property or Facility at or to which Hazardous Materials 
were generated, manufactured, refined, transferred, imported, used or processed by 
Seller. 

(0 There are no pending or, to the knowledge of Seller, threatened claims, 
Encumbrances, or other restrictions of any Material nature resulting from any 
Environmental, Health and Safety Liabilities or arising under or pursuant to any , 
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Environmental Law With respect to or affecting any Facility or any other property or asset 
(whether real, personal or mixed) in which Seller has or had an interest. 

Seller has no knowledge of or any basis to expect nor has received, any 
citation, directive, inquiry, notice, Order, summons, warning or other communication that * 

relates to Hazardous Activity, Hazardous Materials, or any alleged, actual, or potential 
violation or failure to materially comply with any Environmental Law, or of any alleged, 
actual, or potential obligation to undertake or bear the cost of any Environmental, Health 
and Safety Liabilities with respect to any Facility or property ur assol (wlietller real, 
personal or mixed) in which Seller has or had an interest, or with respect to any property 
or facility to which Hazardous Materials generated, manufactured, refined, transferred, 
imported, used or processed by 

Seller has no Material Environmental, Health and Safety Liabilities with 
respect to any Facility or, to the knowledge of Seller, with respect to any other property 
or asset (whether real, personal or mixed) in which Seller (or any predecessor) has or had 
an interest or at any property gcologically or hydrologically adjoining any Facility or any 
such other property or asset. 

There are no Hazardous Materials present on or in the Environment at any 
Facility or at any geologically or hydrologically adjoining property, that are not in 
material compliance with Environmental Laws, including any Hazardous Materials 
contained in barrels, aboveground or' underground storage tanks, landfills, land deposits, 
dumps, equipment (whether movable or fixed) or other containers, either temporary or 
permanent, and deposited or located in land, water, sumps, or any other part of the 
Facility or such adjoining property, or incorporated into any structure therein or thereon. 
Seller has not permitted or conducted, or is aware of, any Hazardous Activity conducted 
with respect to any Facility or any other property or assets (whether real, personal or 
mixed) in which Seller has or had an interest except in full compliance with all applicable 
Environmental Laws. 

(g) 

(h) 

(i) 

e 

(j) There has been no material Release or, to the bowledge of Seller, Threat 
of Release, of any Hazardous Materials at or from any Facility or at any other location 
where any Hazardous Materials were generated, manufactured, refined, transferred, 
produced, imported, used, or processed from or by any Facility, or from any other 
property or asset (whether real, personal or mixed) in which Seller has or had an interest, 
or to the knowledge of Seller any geologically or hydrologically adjoining property. 

(k) Seller has delivered or made available to Buyer true and complete copies 
and results of any reports, studies, analyses, tests, or monitoring possessed or initiated by 
Seller pertaining to Ha7ardoiis Materials or Hazard0u.t Activities in, on, or under the 
Facilities, or concerning compliance, by Seller with Environmental Laws including, but 
not limited to the environmental assessments listed in Exhibit 3.13 . 
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(I) 

Seller shall not be responsible for any costs associated with 
contamination which has come to be located on or below the Property solely as the 
result of subsurface migration in an aquifer from a source or sources outside the 
Property, provided that (a) the Seller did not cause, contribute to, or exacerbate the 
release or threat of release of the contaminants througb an act or omission; (b) the 
person that caused the release is not an agent or employee of the Seller, and was 
not in a direct or indireL? cunlrdclusll relalioiislliy with the Scllsr; and (c) thcrc is 
no alternative basis for the Seller’s liability for the contaminated aquifer, such as 
liability as a generator or transporter of hazardous substances under Section 107(a) 
(3) and (4) of the Federal Comprehensive Environmental Response Compensation 
and Liability Act (CERCLA) or liability as an owner by reason of b e  existence of 
0 source of contamination on the Seller’s property other than the contamination 
that migrated in an aquifer from a.source outside the Property. 

Notwithstanding any provision contained herein to the contrary: 

(i) 

. 

(ii) Scllcr shall not bc rcquircd to pay for thc costs of rchabilitation of 
environmental contamination resulting from a discharge of petroleum products 
that is eligible for restoration funding from the Inland Protection Trust Fund 
pursuant to Chapter 376, Florida Statutes, in advance of commitment of 
restoration funding in accordance with the sites priority ranking pursuant to 
Section 376-3071 (S)(R), Flnrida Statutes. In the event that Buyer determines that 
rehabilitation of petroleum contamination must occur earlier than the priority 
ranking established by the Florida Department of Environmental Protection, Buyer 
may request an assignment by Seller of all rights to reimbursement from the 
Inland Protection Trust Fund for such site and proceed with Tehabilitation. Seller 
shall provide an assignment of all rights to reimbursement within ten (10) days of 
receipt of a request from a Buyer. 

3.13 ‘Employee Benefits 

.’ 

on thirty (30) days notice, (ii) each 
defined benefit plan and defined contribution plan, stock option or ownership plan, executive 
compensation, bonus, incentive compensation or deferred compensation plan, (iii) vacation pay, 
medical, dental, disability or death benefit plan, and (iv) any other employee benefit plan, 
program, arrangement, agreement or policy, including without limitation each “employee benefit 
plan” within Lhc meaning of Section 3(3) of ERISA, in cach case which is maintained or 
contributed to or by Seller, (collectively the “Employee Plans”). Seller will promptly deliver to 
Buyer m e ,  accurate and complete copies of the documents.comprising each Employee plan (or, 
with respect to any Employee Plan which is unwrirten, a detailed wrjnen descrjpn’on of 
eligibility, participation,. benefits, funding arrangements, assets and any other matters which 
relate to the obligations of Seller. 
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(b) Except as shown either Seller nor any fiduciary of an 
Employee Plan has engaged in respect to any Employee Plan that, 
assuming the taxable period of such transaction expired as of the date hereof, could 
subject Seller or Buyer to a Tax or penalty imposed by either Section 4975 of the Code or 
Section 502(1) of ERISA or a violation of Section 406 of ERISA. 

(c) Except as shown with respect to any Employee Plan or 
any other such plan maintain n or trade or business controlled by, 
controlling or under common control with Seller within the meaning of Section 414 of 

(i) * Full payment has been made of all amounts that are required under 
the terms of each Controlled Group Plan to be paid as contributions with respect to 

. all periods prior to and including the last day of the most recent fiscal year of such. 
Controllcd group Plan endcd on or bcforc the date of this Agreement and all 
periods thereafter prior to the Closing Date, and no accumulated funding 
deficiency or liquidity shortfall (as those terms are defined in Section 412 of the 
Code) has been incurred with respect to any such Eiiiployee Plan, wlictlicr or llot 
waived. 

No Controlled Group Plan, if subject to Title IV of ERISA, has been 
completely or partially terminated, nor has any event occurred nor does any 
circumstance exist that could result in the partial termination of any such 
Controlled Group Plan. 

’ the Code (collectively the “Controlled Group Plans”): 

(ii) 

(iii) The form of all Controlled Group Plans is iT1 substantial compliance 
with the applicable terms of E a S A ,  the Code,. and any other applicable laws, 
including the Americans with Disabilities Act of 1990, the Family Medical Leave 
Act of 1993 and the Health Insurance PnrtAhility and Accountability Act of 1996, 
and such plans have been operated in compliance with such laws and the written 
Controlled Group Plan documents. 

(iv) Neither Seller nor any corporation or trade or business controlled by, 
controlling or under common control With Seller within the meaning of Section 414 of 
the Code cunlnbulas ur is obligaled lo co~ltr~%utc to any multicmploycr plan (as dcfincd 
in Section 3(3 7) of EFUSA) or has completely or partially Withdrawn from (as defined in 
ERISA Sections 4203 or 4205) any multiemployer plan under any circumstances which 
would impose any Liability on Buyer. 

(d) Except as shown o n ~ E j f ~ ~ 3 3 . @ ) ~ S e l l e r  n,p4ri=iL - -... *..c has, at all times, complied, and 
currently complies, in all material respects with &e applicable continuation requirements 
for its welfare plans, including (i) Section 4980B of the Code (as well as its predecessor 
provision, Section 162Ck) of the Code) and Section 601 through 608, inclusive, of ENSA 
(col]ective]y “COBRA”) and (ii) any applicable state statutes mandating health insurance 
continuation coverage for employees. 
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. (e) Except for the continuation coverage requirements of COBRA, and except 
as shown on Exhibit 3.13(e) Seller has no obligations or potential liability for benefits to 
employees, former employees or their respective dependents following termination of 
employment or retirement under any of the Employee Plans that are welfare benefit plans 
as defined in Section 3( 1) of ERISA 

3.14 Intellectual Property Assets 

(a) The term “Intellectual Propem Assets” means all intellectual property 
owned or licensed (as licensor or licensee) by Seller in which Seller has a proprietary 
interest, including: 

(iii) Seller’s name, all assumed. fictional business names, trade names, 
registered and unregistered trademarks, service marks and applications 
(collectively, “Marks”); 

all patents, patent applications and inventions and discoveries that 
may be patentable (collectively, “Patents”); 

all registered and unregistered copyrights in both published works‘ 

(iv) 

(v) 
and unpublished works (collectively, “Copyrights”); 

(vi) 

’ (vi;) 

all rights in mask works; 

all know-how, trade secrets, confidential or proprietary information, 
customer lists, Software, technical information, data, process technology, plans, 
drawings and blue prints (collectively, “.Trade Secrets”); and 

(viji) all rights in internet web sites and internet domain names presently 
used by Seller (collectively “Net Names”). 

0) 
) L I I c ’ .  

-‘..“*i-- _-.-. --*_ . - ~ ~ ~ ~ ~ ~ ~ e ~ ~ ~ ~ - ~ ~ ~ ~ ~ ~  ...._.* 
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$BK&%, except for any license implied 
licenses for commonly available Software programs with a value of less than 

$500 under which Seller is the licensee except as otherwise indicted on the foregoing 
exhibit. Except as sct forth in Exhibit 3;14, thc Intcllcctual Propcrty Asscts arc all thosc 
necessary for the operation of Seller’s business as it is currently conducted. Seller is the 
owner or licensee of all right, title and interest in and to each of the Intellectual Property 
Assets, free and clear of all Encumbrances, and has the right to use and transfer without 
payment to a Third Party all of the Intellectual Property Assets, other than in respect of 
1jcenses listed in Exhibit 3.14. To Seller’s knowledge, no Intellect~~al Property Asset. is 
infringed, or to Selleis knowledge, has been challenged or threatened in any way and 
does not infringe the intellectual property rights of any Third Party. - 
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3.1 5 Brokers Or Finders 

Neither Seller nor any of its Representatives have incurred any obligation or 
liability, contingent or otherwise, for brokerage or finders' fees or agents' commissions 
or other similar payments in connection with the sale of Seller's business or'the Assets or ' 

the Contemplated Transactions. 

3.16 ,Disclosure 

(m) No Material representation or warranty made by Seller in this 
Agreement contains any Material untrue statement or omits to state a Material fact 
necessary to make any of them, in light of the circumstances in which it was made, not 
misleading. 

3.17 Eiripl~yaes 

employment or engagement; current compensation paid or payable and any change in 
. compensation since July 1, 2002; sick and vacation leave that is accrued but unused; and 

service credited for purposes. of vesting and eligibility to participate under any Employee 
Plan; or any other employee or director benefit plan, except as otherwise indicated on 

, said exhibit. 

3.18 Labor Disputes; Compliance 

(a) Except as shown o$$iE%h-iGS3%~Seller has complied in all material 

conditions of employment, equal employment opportunity, nondiscrimination: 
immigration, wages, hours, benefits, collective 'bargaining and other requirements under 
state of federal law, the payment of social security and similar Taxes and occupational 
safety and health. Seller is not liable for the payment of any Taxes, fines, penalties, or 
other amounts, however designated, for failure to comply With any of the foregoing Legal 
Requirements. 

respects with all Lcgal Rcquircnicnts -"- rc - F-" ating to cmploymcnt .practices, tcrms and 

(b) Except as shown on Exhibit 3.18, (i) Seller has not been, and is not now, a 
party to any collective bargaining agreement or other labor contract; (ii) there has not 
been, there is not presently pending or existing, and to Seller's knowledge there is not 
thrcatcncd, any stnkc, slowdown, pickcting, work stoppagc or cmploycc gricvancc 
process involving Seller; (iii) to Seller's knowledge no event has occurred or 
circumstance exists that could provide the basis for any work stoppage or other labor 
dispute; (iv) there is not pending or, to Seller's knowledge, threatened against or affecting 
Seller any Proceeding relating to the alleged violation of any Legal Requirement 
pertaining to labor relations or employment matters, including any charge 'or complaint 
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filed with the National Labor Relations Board or any comparable Governmental Body, 
and there is no organizational activity or other labor dispute against or affecting Seller or 
the Facilities; (v) no application or petition for election of or for certification of a 
collective bargaining agent is pending; (vi) no grievance or arbitration Proceeding exists 
that might have an adverse effect upon Seller orthe conduct of its business; (vii) there is 
no lockout of any employees by Seller, and no such action is contemplated by Seller; and 
(viii) to Seller’s knowledge there has been no pending charge of discrimination filed 
against or threatened against Seller with the Equal Employment Opportunity Commission 
or similar Governmental Body or any pending employment discrimination, wrongful 
discharge, retaliation lawsuits or lawsuits alleging whistleblowing. 

, 3.19 Capital Program. 

The Capital Improvement Plan Requirement, exclusive of the cost of any 
Remedial Capital Projects and any Remedial Capital Project Amounts, includes sufficient 
moneys to satisfy all obligations owned by the Seller under developer agreements 
assumed by the Buyer. 

4. Representations and Warranties of Buyer 

8 
Buyer represents and warrants to Seller as follows: 

4.1 Orgnnizntion nnd Good Standing 

Buyer is a govemmental entity duly organized, validly existing and in good 
standing under the laws of the State of Florida, with full govemmental power and 
authority to conduct its business as it is now conducted and to complete the transactions 
contemplated by this Agreement. 

4.2 Authority; No Conflict 

(a) This Agreement constitutes the legal, valid and binding obligation of 
Buyer, enforceable against Buyer in accordance with its terms. Upon the execution and 
delivery by Buyer of the agreements to be executed or delivered by Buyer at Closing 
(collectively, the “Buyer’s Closing Documents”), each of the Buyer’s Closing Documents 
will constitute the legal, valid and binding obligation of Buyer, enforceable against Buyer 
in accordance with its respective terms. Buyer has the absolute and unrestricted right, 
power and authority to execute and deliver this Agreement and the Buyer’s Closing 
Documents and to perform its obligations under this Agreement and the Buyer’s Closing 
Documents, and such action has been duly authorized by all necessary corporate action. 

(h) Neit.her the execlitinn and*delivery nf this Agreement hy Buyer nor the 
consummation or performance of any of the Contemplated Transactions by Buyer will 
give any Person‘the right to prevent, delay or otherwise interfere with any of the 
Contemplated Transactions pursuant to: 
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(i) 

(ii) 
of Buyer, 

any provision of Buyer’s Governing Documents; 

any resolution adopted by the board of directors or the shareholders 

any Legal Requirement or Order to which Buyer may be subject; or (iii) . 

(iv) any Contract to which Buyer is a party or by which Buyer may be 
bound. 

Buyer is not and will not be required to obtain any Consent from any Person in 
connection with ihe.execution and delivery of this Agreement or the consummation or 
performance of any of the Contemplated Transactions. 

4.3 Certain Proceedings 

. There is no pending Proceeding that has been commenced against Buyer and that 
challenges, or may have the effect of prevenring, delaying, making illegal or otherwise 
interfering with, any of the Contemplated Transactions. To Buyer’s knowledge, no such 
Proceeding has been threatened. 

4.4 . Brokers Or Finders 

Neither Buyer nor any of its Representatives have incurred any obligation or 
liability, contingent or otherwise, for brokerage or finders’ fees or agents’ commissions 
or other similar payment in connection with the Contemplated Transactions. 

5 .  Covenants of Seller Prior to Closing 

5.1 ‘Access and Investigation 

Between the date of this Agreement and the Closing Date, and upon reasonable 
advance notice received from Buyer and subject to any applicable confidentiality 
obligations, Seller shall (a) afford Buyer and its Representatives and prospective lenders, 
undenwiters, and their Representatives (collectively, “Buyer Group”) full and free 
access, during regular business hours, to Seller’s personnel, properties (including 
subsudace testing), Contract$, Governmental Authorizations, books and Records and 
other documents and data, such rights of access to be exercised in a manner that does not 
unreasonably interfere with the operations of Seller; (b) furnish Buyer Group with copies 
of all such Contrdcts, Governmental Aulhori~dLio~is, books and Records and other 
existing documents and data as Buyer may reasonably request; (c) furnish Buyer Group 
wjth such additional financial, operating and other relevant data and information as Buyer 
may reasonably request; and (a) othemise cooperate and assist, to the extent reasonably 
requested by Buyer, with Buyer’s investigation of the properties, assets and financial 
condition related to Seller. In addition, Buyer shall have the right to have the Real e 
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Property and Tangible Personal Property inspected by Buyer Group, at Buyer’s sole cost 
and expense, for purposes of determining the physical condition and legal characteristics 
of the Real Property and Tangible Personal Property. In the event subsurface or other 
destructive testing is recommended by any of Buyer Group, Buyer shall be permitted to 
have the same performed with the prior consent of Seller, which shall not be 
unreasonably withheld. 

. 

5.2 Operation of the Business of Seller 

Between the date of this Agreement and the Closing, Seller shall: 

(a) 

(b) 

conduct its business in the Ordinary Course of Business; 

except as othewise directed by Buyer in writing, and without making any 
commitment on Buyer’s behalf, use its Best Efforts to preserve intact its current business 
organization, keep available the services of its officers, employees and agents and 
maintain its relations and good will with suppliers, customers, landlords, creditors, 
employees, agents and others having business relationships with it; . 

. (c) confer with Buyer prior to implementing operational decisions of a Material 
nature; 

operations and finances; 
(d) otherwise report periodically to Buyer concerning the status of its business, 

(e) make no Material changes in senior management personnel identified by 
Buyer in Section 2.7,’ without pnor consultation with Buyer, 

(f) maintain the Assets in a state of repair and condition that complies with 
Legal Requirements and is consistent with the requirements and normal conduct of 
Seller’s business; 

(g) keep in full force and effect, without amendment, all rights relating to 
Seller’s business; 

01) comply with all Legal Requirements and contractual obligations applicable 

cooperate with Buyer and assist Buyer in identifying the Governmental 
Authorizations required by Buyer lo uperdle Ll~e business from and aftcr thc Closing Date 
and either transfemng existing Governmental Authorizations of Seller to Buyer, where 
permissible, or obtaining new Govemmental Authorizations for Buyer; 

upon request from time to-time, execute and deliver all documents, make all 
truthful oaths, testify in any Proceedings and do all other acts that may be reasonably 

to thc operations of Seller’s business; 

(i) 

(j) 
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necessary . to consummate the Contemplated Transactions, all without further 
consideration; and 

Q maintain all books and Records of Seller relating to Seller’s business in the 
Ordinary Course of Business. 

5.3 Negative Covenant 

Except as otherwise expressly permitted herein, between the date of this 
Agreement and the Closing Date; Seller shall not without the prior written Consent of 
Buyer which shall not be unreasonably withheld and which shall be promptly acted upon 
by Buyer, (a) make. any modification to any material Contract or Governmental 
Authorization; or (b) allow the levels of raw materials, supplies or other materials 
included in the Inventories to vary Materially from the levels customarily maintained. 

5.4 Required Approvals 

As promptly as practicable after the date of this Agreement, Seller shall make all 
filings required by Legal Requirements to be made by it in order to consummate the 
Contemplated Transactions. Seller also shall cooperate with Buyer and its 
Representatives with respect to all filings that Buyer elects to make or, pursuant to Legal 
Requirements, shall be required to make in connection with the Contemplated 
Transactions. Seller also shall cooperate with Buyer and its Represenkdtives in obtdining 
all Material Consents. 

e 
5.5 Notification 

Between the date of this Agreement and the Closing, Seller shall promptly notify 
Buyer in writing if any of them becomes aware of (a) any fact or condition that causes or 
constitutes a Breach of any of Seller’s representations and warranties made as of the date 
of this Agreement or @) the occurrence after the date of this Agreement of any fact or 
condition that would or be reasonably likely to (except as expressly contemplated by this 
Agreement) cause or constitute a Breach o f  any such representation or warranty had that 
representation or warranty been made as of the time of the occurrence of, or Seller’s 
discovery of, such fact or condition. During the same period, Seller also shall promptly 
notify Buyer of the occurrence of any Breach of any covenant of Seller in this Article 5 
or of the occurrence of any event that may make the satisfaction of the conditions in 
Article 7 impossible or unlikely. 

5.6 No Negotiation 

Until such time ns this Agreement shall be terminated pursuant to Section 9.1, 
Seller shall not directly or indirectly solicit, initiate, encourage or entertain any inquiries 
or proposals from, discuss or negotiate with, provide any nonpublic information to or 
consider the merits of any inquiries or proposals from ‘any Person (other than Buyer) ’ 
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relating to any business combination transaction involving Seller or the System (other 
than in the-Ordinary Course of Business). 

5.7 Best Efforts 

Seller shall use their Best Efforts to cause the conditions in the Agreement to be satisfied 
and on or before the Closing, Seller shall (a) amend its Governing Documents and take 
all other actions necessary to change its name to one sufficiently dissimilar to Seller’s 
present name, in Buyer’s judgment, ta avoid confusion and (b) take all actions requested 
by the Buyer to either assume s’uch name as an assumed name or to change its name to 
Seller’s present name. 

. .  
. 5.8 Payment Of Liabilities 

Seller shall pay or otherwise satisfy in the Ordinary Course of Business all of its 

5.9 Current Evidence of Title 

Liabilities and obligations as they come due. 

(a) As soon as is reasonably possibl 

. .  
a 

(i) from Commonwealth L e d  Title Insurance Company (the, “Title 
Policy”) (the “Title Insurer”): 

(1) ~hl~~oriiiiYi@i3i~~r title commitments issued by the Title 
Insurer 10 i n S ” ~ ~ h ~ ~ r ~ e 1  lisied in Exhibit 3.5, , ill Uie aggragatt: 
amount of that portion of the Purchase Price allocated to the Land , as 
specified in Part 2.5, covering such Land , naming Buyer as the proposed 
insured and having an effective date after the date of this Agreement, 
wherein the Title Insurer shall agree to issue an ALTA form owner’s title 
insurance policy 1992 (ID-1 7-92) with Florida modifications (collectively 
the “Title Commitment”); and 

(2) ~ ~ ~ ~ ~ ~ ~ a ~ ~ ~ ~ ~ ~ ~ ~ - a o . ~ ~ c n t s  ~ ,-,., &-+:;.;.i.:>25 listcd as Schedule B-1 
matters to be terminated or satisfied in order to issue the policy described in 
the Title Commitment or as special Schedule B-2 exceptions thereunder 
(the “Recorded Documents”). 

The Title Commitment shall include the Title Insurer’s requiEments for 
issuing its title policy, which requirements shall be met by Seller on or before the Closing 
Date (including those requirements that must be met by releasing or satisfying monetary 

(?I) 
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Encumbrances, but excluding Encumbrances that will remain after Closing .and. those 
requirements that are to be met solely by Buyer). 

(c) If any of the following shall occur (collectively, a “Title .Objection”): 

(i) The Title Commitment or other evidence of title or search of the 
appropriate real estate records discloses that any party other than Seller has title to 
the insured estate covered by the Title Commitment; 

’ *  (ii) . any title exception is disclosed in ‘Schedule B to any Title 
Commitment that is not one of the Permitted Real Estate Encumbrances or one 
that Seller specifies when delivering the Title Commitment to Buyer as one that ’ 

Seller will.cause to be deleted from the Title Commitment concurrently with the 
’ Closing, including (A) any exceptions that pertain to Encumbrances securing any 
loans that do not constitute an Assumed Liability and (B) any exceptions that 
Buyer reasonably believes could materially and adversely affect Buyer’s use ,and 
enjoyment of the Land ’ described therein; or 

.. . . 
” (5) any Survey discloses any matter that Buyer reasonably believes 

could materially and adversely affect Buyer’s. use and enjoyment of the Land 
described therein; 

thcn Duycr shall notify Scllcr in writing (“Buyer’s Noticc”) of such mattcrs within [tcn 
(lo)] business days after. receiving’all of the Title Commitment, Survey and copies of 
Recorded Documents for the Facility covered thereby, 

(d) ’ Seller shall use its Best Efforts to cure’each Title Objection and take all 
steps.required by the Title Insurer to eliminate each Title Objection as an exception to the . 
Title Commitment. Any Title Objection that the Title Company is willing to insure over 
on terms acceptable to Seller and Buyer is herein referred to as an “Insured Exception,” 
The Insured Exceptions, together with any title’exception or makers disclosed by the 
Survey not objected to by Buyer .in the manner aforesaid shall, be deemed to be 
acceptable to Buyer. 

Nothing herein waives Buyer’s right to claim a breach of Section 3.9(a) or 
to claim a right to indemnification as provided in Section 11.2 if Buyer suffers Material 
Damages as a result of a misrepresentation with respect to the condition of title to the 
Land. 

8 

, 

. 

. .  (e) 

( f )  Seller shall use its best efforts to comply with the requirements of Schedule 
B Section 1 of the Title Commitment. At the Closing, Seller shall identify any Schedule 
B Section 1 rcquircmcnts that cannot bc satisficd as of thc Closing. Scllcr and Buyer shall 
agree on a post-Closing process to satisfy these requirements (the “Post-Closing Schedule 
B Requirements”). Seller shall indemnify as to all Post-Closing Schedule B requirements 
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that are not satisfied in accordance with the agreed upon post-Closing process shall be 
identified by Seller in writing to Buyer. 

6. Covenants of Buyer Prior to Closing 

6.1 Required Approvals ' 

As promptly as practicable after the date of this Agreement, Buyer shall make, or 
cause to be made, all filings required by Legal Requirements to be made by it to 
consummate the Contemplated Transactions. Buyer also shall cooperate, and cause its 
Related Persons to cooperate, with Seller (a) with respect to all filings Seller shall be 
required by Legal Requirements to make and (b) in obtaining all Consents identified in 
Exhibit 7.3, provided, however, that Buyer shall not be required to dispose of or make 
any change to its business, expend any Material funds or incur any other Material burden 
in order to comply with this Section 6.1. 

.6.2 Best Efforts 

Buyer shall use its Best Efforts to cause the conditions in this Agreement to be 

Conditions Precedent to Buyer's Obligation to Close 

Buyer's obligation to purchase the Assets and to take the other actions required to 
be taken by Buyer at the Closing is subject to the satisfaction, at or prior to the Closing, 
of each of the following conditions (any of which may be waived by Buyer, in whole or 
in part): 

sa ti sfi ed. 

7. Q 

(a)' All of Seller's representations and warranties in this Agreement (considered 
co]]ectively), and each of these representations and warranties (considered individually), 
shall have been accurate as of the Exhibit Delivery Date, and shall be accurate in all 
material respects as of the time of the Closing as if then made. 

(b) Each of the representations and warranties in Sections 3.2(a) and 3.4, and 
each of the representations and warranties in this Agreement that contains an express 
materiality qualification, shall be accurate in all respects as of the time of the Closing as 
if then made. 

7.2 Seller's Performance 

All of the covenants and obligarjons ,that Seller are required to perform or IO 
comply with pursuant to this Agreement at or prior to the Ciosing '(considered 
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collectively), and each of these covenants and obligations (considered individually), shall 
have been duly performed and complied with.in al1:Material respects. 

. .  
7.3 Consents 

Each of the Material Consents to be identified by Buyer and agreed to by Seller in 
Exhibit 7.3 prior to Closing (the “Material Consents”) shall have been obtained and shall 
be in full force and effect which Exhibit shall be attached hereto on or before the time the 
Due Diligence set forth’ in Section 13.15 is completed. 

7.4 Additional Documents 

Seller shall have caused the documents and instruments required by Section 2.7(a) 

(a) The articles of incorporation and all amendments thereto of Seller, duly 

(b) A legal opinion reasonably satisfactory to Buyer; and 

(c) Such other documents as Buyer may reasonably request for the purpose of: 

and the following documents to be delivered (or made available ) to Buyer: 

certified as of a recent date by the Secretary of State; 

(i) evidencing the accuracy of any of Seller’s representations and 
warranties; 

(ii) evidencing the performance by Seller ofj or the compliance by Seller 
with, any covenant or obligation required to be performed or complied with by 
Seller; 

(iii) evidencing the satisfaction of any condition referred to in this Article 
. .  

7; 

(iv) otherwise facilitating the consummation or performance of any of 

evidence showing the release of all liens, security interests, and 
other encumbrances other than Permitted Encumbrances (but excluding any 
Permitted Encumbrances that encumber the Assets held by any entity which has 
provided or may provide financing to the Seller) 

7.5 No Conflict 

Neither the consummation nor the performance of any of the Contemplated 
Transactions will, directly or indirectly, Materially contravene or conflict with or result in 
a Material violation of or cause Buyer or any Related Person of Buyer to suffer any 
Material adverse consequence under (a) any applicable Legal Requirement or Order or 
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(b) any valid Legal Requirement or Order that has been entered by any Governmental 
Body. 

8. Conditions Precedent to Seller's Obligation to Close . 

Seller's obligation to sell the Assets and to take the other actions required to be 
taken by Seller at the Closing is subject to the satisfaction, at or pnor to the Cl.osing, of 
each of the following.conditions (any of which may be waived by Seller in whole or'in 
part): 

8.1 Accuracy of Representations 

All of Buycr's rcprcscntations and warrantics in this Agrccmcnt (considcrcd 
.collectively), and each of these representations and warranties (considered individually), 
shall have been accurate in all Material respects as of the date of this Agreement and shall 
be.accyate , .. _. in all Material respects as of thetime.ofthe Closing as if then made. 

, 

.8.2 Buyer's Performance 

All of'the covenants and obligations that Buyer is required to perform or to 
comply with pursuant to, this Agreement at' or prior to the Closing (considered 
collectively), and each of these covenants.and obligations (considered individually), shall 
have been performed ,and complied with in all Material respects. ' 

. .  

8.3 Additional Documents 

Buyer sliall h a w  causcd a lcgal opiriion satisfactory to Scllcr to  bc supplicd and 
the documents and instruments required by Section 2.7(b) and, the following documents 
to be delivered or' made.available to Seller: 

(a) such other documents as Seller may reasonably request for the purpose of: 

(i). evidencing the accuracy of any representation or warranty of Buyer, 

(ii) evidencing the performance by Buyer of, or the compliance by 
Buyer with, any covenant or obligation required to be performed or complied with 
by Buyer or 

(iii) evidencing the satisfaction of any condition referred to in this Article 
8.4 No Injunction . -. 

There shall not be in effect any Legal Requirement or any injunction or other 
Order that (a) prohibits the consummation of the Contemplated Transactions and @) has 0 
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been adopted or issued, or has otherwise become effective, since the date of this 
Agreement. 

9. Termination 

9.1 Termination Events 

By notice given prior to or at the Closing, subject to Section 9.2, this Agreement 
may be terminated as follows: 

(a) by Buyer if a material Breach of any provision of this Agreement has been 
committed by Seller and such Breach has not been waived by Buyer; 

(b) by Seller if a material Breach of any provision of this Agreement has been 

by Buyer if any condition in Article 7 has not been satisfied as of the date 
specified for Closing in the first sentence of Section 2.6 or jf satisfaction of such a 
condition by such date is or becomes impossible (other than through the failure of Buyer 
to comply with its obligations under this Agreement), and Buyer has not waived such 
condition on or before such date; 

conullittcd by Buycr and such Brcach has not bccn waivcd by Scllcr; 

(c) 

~ 

(d) by Seller if any condition in Article 8 has not been satisfied as of the date 
specified for Closing in the first sentence of Section 2.6 or if satisfaction of such a 
condition by such date is or becomes impossible (other than through the failure of Seller 
to comply with its obligations under this Agreement), and Seller has not waived such 
condition on or before such date; 

(e) by mutual consent of Buyer and Seller; 

(0 by Buyer if the Closing has not occurred on or before December 15,2002 
or such later date as the parties may agree upon, unless the Buyer is in material Breach of 
this Agreement; or 

(g) by Seller if the Closing has not occurred on or before December 15, 2002 
or such .later date as the parties may agree upon, unless the’seller is in material Breach of 
this Agrccment. 

9.2 Effect Of Termination 

Each paw’s right of termination under Section 9.1 is in addition to any other 
rights it may have under this Agreement or otherwise, and the exercise of such right of 
termination will not be an election of remedies. If this Agreement is terminated pursuant 
to Section 9.1, all obligations of the parties under this Agreement will terminate, except 
that the obligations of the parties in this Section 9.2 and Articles 12’and 13 (except for 

. 
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those in Section 13.5) will survive, provided, however, that, if this Agreement is 
terminated because of a Breach of this .Agreement by the non-terminating party or 
because one or more of the conditions to the terminating party’s obligations under this 
Agreement is not satisfied as a result of the party’s failure to comply with its obligations 
under this Agreement, the terminating party’s right to pursue all legal remedies will 
survive such termination unimpaired. Furthermore, notwithstanding any such 
termination, the Seller shall immediately upon termination pay to the Buyer the Due 

. 

. Diligence Amount. 

Neither Buyer nor Seller shall be liable to the other in the event that after the 
. execution of this Agreement there occurs (i) a change of law that prevents the Closing, 

(ii) any action by a third party that prevents the Closing or (iii) any order by a 
Governmental Agency or court that prevents the Closing. Both parties agree to diligently 
defend against a third party attempt to prevent a Closing. 

10. Additional Covenants 

10.1 Employees and Employee Benefits 

(a) Information on Active Employees. For the purpose of this Agreement, the 
term “Active Employees” shall mean all employees employed on the Closing Date by 
Seller for its business who are employed exclusively in Seller’s business as currently 
conducted, including cmployccs on tcmpornry lcnvc of absence, including family medical . 
leave, military leave, temporary disability or sick leave, but excluding employees on 
long-term disability leave. 

@ 

(b) Employment of Active Employees by Buyer. 

(i) Buyer will make offers of employment to all employees who meet 

interview all Active Employees. Buyer will provide Seller with a list of Active 
Employees to whom Buyer has made an offer of employment that has been 
accepted to be effective on the Closing Date (the “Hired Active Employees”). 
Subject to Legal Requirements, Buyer will have reasonable access to the Facilities 
and personnel Records (including performance appraisals, disciplinary actions, 
griova~ices and inedical Records) of Seller for thc purpose of preparing for and 
conducting employment interviews with all Active Employees and will conduct 
the interviews as expeditiously as possible prior to the Closing Date. Access will 
be provided by Seller upon reasonable prior notice during normal business hours. 
Effective immediately before the Closing, Seller will terminate the employment of 
all Hired Active Employees. 

/ 

(ii) Neither Seller nor its .Related Persons shall solicit the continued 
employment of any Active Employee (unless and until Buyer has informed Seller 
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in writing that the particular Active Employee will not receive any employment 
offer from Buyer) or the employment of any Hired Active Employee after the 
Closing. Buyer shall inform Seller promptly of the identities of those Active 
Employees to whom it will not make employment offers, and Seller shall assist 
Buyer in complying with the WARN Act as to those Active Employees. 

(iii) It is understood and agreed that (A) Buyer’s expressed intention to 
extend offers of employment as set forth in this section shall not constitute any 
commitment, Contract or understanding (expressed or implied) of any obligation 
on the part of Buyer to a post-Closing employment relationship of any fixed term 
or duration or upon any terms or conditions other than those that Buyer may 
establish pursuant to individual offers of employment, and (B) employment 
offered by Buyer is “at will” and may be terminated by Buyer or by an employee 
at any time for any reason (subject to any written commitments to the contrary 
made by Buyer or an employee and Legal Requiro~~ieiib). Nothing in [Ids 
Agreement shall be deemed to prevent or restnct in any way the right of Buyer to 
terminate, reassign, promote or demote any of the Hired Active Employees after 
the Closing or to change adversely or favorably the title, powers, duties, 
responsjbilities, functions, locations, salaries, other compensation or terms or 
conditions of employment of such employees. 

(c) Salaries and Benefits. 

Seller shall be responsible for (A) the payment of all wages and 
other remuneration due to Active Employees With respect to their services as 
employees of Seller through the close of business on the Closing Date, including 
pro rata bonus payments and all vacation pay earned prior to the Closing Date; (€3) 
the payment of any termination or severance payments and the provision of health 
plan continuation coverage in accordance with the requirements of COBRA and 
Sections 601 through 608 of ERTSA; and (C) any and all payments to employees 
required under the WARN Act. 

(i) 

(ij) Seller shall be liable for any claims made or incurred by Active 
Employees and their beneficiaries through the Closing Date under the Employee 
Plans. For purposes of the immediately preceding sentence, a claim will be 
deemed incurred, in the case of hospital, medical or dental benefits, when the 
servjces that are the subject of the charge are performed and, in the case of other 
benefits (such as disability or life insurance), when an event has occurred or when 
a condition has been diagnosed that entitles the employee to the benefit. 

(d). No Transfer of Assets, Neither Seller nor its Related Persons will any 
transfer of pension or other employee benefit plan assets to Buyer. 

(e) Terms of Employment. Buyer will set its own initial terms and conditions 
of employment for the Hired Active Employees and others it may hire, including work 
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rules, beqefits and salary and wage structure, all as permitted by law, provide such terms 
and conditions shall be in the aggregate substantially similar in value to the terms and 
conditions of such Hired Active Employees under the Seller's employ as disclosed to 
Buyer herein. Buyer is not obligated to assume any collecthe bargaining agreements 
under this Agreement. Seller shall be solely liable for any severance payment required to 
be made to its employees due to the Contemplated Transactions. Any bargaining 
obljgations of Buyer with any union with respect to bargaining unit employees 
subsequent to the Closing, whether such obligations arise before or after the Closing, 
shall be the sole responsibility of Buyer. 

( f )  General Employee Provisions. 

(i) Seller and Buyer shall give any notices -required by Legal 
Requirements and take whatever other actions with respect to the plans, programs 
and policies described in lliis Sectioll 10.1 as may bc iicctssary to carry out tlic 
arrangements described in this Section 10.1. 

, . '(ii) Seller and Buyer shall provide each other with such plan documents ' , 

anh:::'summary plan descriptions, employee data or other information as may be 
reasonably require'd to carry out the arrangeme'nts described h th is  Section 10.1. 

(iii) ' If any of the asangements. described in this" Section 10.1 are 
d,etermined hy the TRS nr other Govemmental Body to he prohibited by law, Seller 
and Buyer shall modify such arrangements to as closely as possible reflect their 
expressed intent and retain the ,allocation of economic benefits and burdens to the 
parties contempl-ated herein in a manner that is not prohibited by law. . 

(iv) . Seller shall provide Buyer with completed 1-9 forms and 
attachments with respect to all Hired Acrive Employees, except for such 
employees as Seller certifies in writing to Buyer are exempt from such 
requirement. 

(v) Buyer shall not have any responsibility, liability or obligation, whether to 
Active Employees, former employees, their beneficiaries or to any other Person, with. 
respect to any employee benefit plans, practices, programs or arrangements (including the 
establishment, operation or termination thereof and the notification and provision of 
COBRA coverage extension) maintained by Seller. 

(vi) Seller will require certain assistance from certain Hired Act.ive 
Employees to process post-Clwing obligations of Seller, including, bul not limilad 
to, filings with the Florida Public Service Commission and other regulatory 
agencies and federal wage and tax filings (collectively the "Post-Closing 
Obligations"), and Buyer agrees to provide the services of such necessary 

' employees to assist Seller with its Post-Closing Obligations. Such assistance shall 
. not unreasonably interfere with the necessary employees' regular duties for Buyer. 

. 
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As consideration to Buyer for assistance with Seller’s Post-Closing Obligations, 
Seller shall pay Buyer the sum of Fifty Thousand Dollars ($50,000.00), which sum 

’ shall be credited to Buyer at the Closing. 
, 

10.2 Payment of all Taxes Resulting From Sale of Assets by Seller 

Seller shall pay in a timely manner all Taxes resulting from or payable in 
connection with the sale of the Assets pursuant to this Agreement, regardless of the 
Person on whom such Taxes are imposed by Legal Requirements. 

10.3 Payment of Other Retained Liabilities 

In addition to payment of Taxes pursuant to Section 10.2, Seller shall pay, or make 
.adequate provision for the payment, in full all of the Retained Liabilities and other 
Liabilities of Seller under this Agreement. If any such Liabilities are not so paid or 
provided for, or if Buyer reasonably determines that failure to make any payments will 
impair Buyer’s use or enjoyment of the Assets or conduct of the business previously 
conducted by Seller with the Assets, Buyer may, upon ten (10) days notice, at any time 
after the Closing Date, elect to make all such payments directly @ut shall have no 
obligation to do so) and set off and deduct the full amount of all such payments from the 
first maturing installments of the unpaid principal balance of the Note pursuant to 
Section 11.8. Buyer shall receive full credit under the Note and this Agreement for all 

. 

e payments so made. 

10.4 Removing Excluded Assets . .  

Within sixty.(60) days after the Closing Date, Seller shall remove all Excluded 
Assets (other than the Capital Charges provided for in Section 2.2 hereof) from all 
Facilities and other Land to be occupied by Buyer. Such removal shall be done in such 
manner as to avoid any damage to the Facilities and other properties to be occupied by 
Buyer and any disruption of the business operations to be conducted by Buyer after the 
Closing. Any damage to the Assets or to the Facilities resulting from such removal shall 
be paid by Seller. Should Seller fail to remove the Excluded Assets as required by this 
Section, Buyer shall have the right, but not the obligation, (a) to remove the Excluded 
Assets at Seller’s sole cost and expense; (b) to store the Excluded Assets and to charge 
Seller all storage costs associated therewith; (c) to treat the Excluded Assets as unclaimed 
and to proceed to dispose of the same under the laws goveming unclaimed property; or 
(a) to exercise any other right or remedy conferred by this Agreement or otherwise 
available it l aw or in equity. Seller shall promptly reinibursc Buyer for all costs and 
expenses incurred by Buyer in connection with any Excluded Assets not removed by 
Seller on or before the Closing Date. - .  
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10.5 Reports and Returns 

, Seller shall promptly after the Closing prepare and file all reports and returns 
required by Legal Requirements relating to the business of Seller as conducted using the 
Assets, to and including the Effective Time. 

_ .  
10.6 Assistance in Proceedings 

Seller will cooperate with Buyer and its counsel in the contest or defense of, and 
make available its personnel and provide any testimony and access to its'books and 
Records in connection with, any Proceeding involving or relating to (a) any 
Contemplated Transaction or (b) any action, activity, circumstance, condition, conduct, 
event, fact, failure to act, incident, occurrence, plan, practice, situation, status or 
transaction on or before the Closing Date involving Seller or its business or either 
Shareholder. 

10.7 

After the Closing Date, Buyer shall retain for a period consistent with Buyer's 
record-retention policies and practices those Records of Seller delivered to Buyer. Buyer 
also shall provide Seller and their Representatives reasonable access thereto, during 
normal business hours to enable them to prepare financial statements or tax returns or 
deal with tax audits. After thc Closing Date, Seller shall provide Buycr and its 
Representatives reasonable access to Records that are Excluded Assets, during normal 
business hours for any reasonable business purpose specified by Buyer in such notice. 

Retention of and Access to Records 

10.8 Further Assurances 

Subject to the proviso in Section 6.1, the parties shall cooperate reasonably with 
each other and with their respective Representatives in connection with any steps 
required to be taken as part of their respective obligations under this Agreement, and 
shall (a) fumish upon request to each other such further information; @) execute and 
deliver to each other such other documents; and (c)  do such other acts and things, all as 
the ulher p*a.rty may reasonably request fur tlle purpose of caxiying out tlic intent of tlGs 
Agreement and the Contemplated Transactions. 

1 1. lndemnification; Remedies 

11.1 Survival 

All representations, warranties, covenants and obligations in this Agreement, the 
certificates delivered pursuant to Section 2.7 and any other certificate or document 
delivered pursuant to this Agreement shall survive the Closing and the consummation of 

inde&ification, reimbursement or other remedy based upon such representations, 
' ' the Contemplated Transactions, subject to Section 11.7. . The right to 
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warranties, covenants and obli’gations shall not be affected by any investigation 
(including any environmental investigation or assessment) conducted with respect to, or 
any Knowledge acquired at any time, whether before or after the execution and delivery 
of this Agreement or the Closing Date, with respect to the accuracy or inaccuracy of or 
compliance with any such representation, warranty, covenant or obligation. “he waiver of ’ 

any condition based upon the accuracy of any representation or w m n t y ,  or on the 
performance of or compliance with any covenant or obligation, will not affect the right to 
indemnification, reimbursement or other remedy based upon such representations, 
warranties, covenants and obligations. For purposes of this Article 11, whenever the 
phrases “to Seller’s knowledge”, “to the best of Seller’s knowledge”, “to the howledge 
of Seller”, or any ‘similar phrase, or whenever the words “material”, “materially” are used 
in this Agreement (other than in this Article 1 I), such words and phrases. shall be 
disregarded for purposes of this Article 11 and indemnification hereunder as if such 
words ur pluascs werc stricken from this Agrccmcnt. 

’ 

11.2 Indemnification and Reimbursement by Seller 

Seller will indemnify and hold harmless Buyer, and its Representatives, 
shareholders, subsidiaries and Related Persons (collectively, the “Buyer Indemnified 
Persons”), and will reimburse the Buyer Indemnified Persons for any loss, liability, 
claim, damage, expense (including costs of investigation and defense and reasonable 
attorneys’ fees and expenses) or diminution of value, whether ur nul involvixig a Third- 
Party Claim (collectively, “Damages”) (but not including any Damages covered by the 
offsets for the Remedial Capital Project Amount), arising from or in connection with: 

0 

(a) any Breach of any representation or warranty made by Seller in (i) 
this Agreement (without giving effect to any supplement thereto), (ii) the certificates 
delivered pursuant to Section 2.7 (for this purpose, each such certificate will be deemed 
to have stated that Seller’s representations and warranties in this Agreement fulfill the 
requirements of Section 7.1 as of the Closing Date as if made on the Closing Date 
without giving effect to any supplement thereto, unless the certificate expressly states that 
the matters disclosed in a supplement have caused a condition specified in Sectioh 7.1 not 
to be satisfied), (v) any transfer instrument or (Vi) any other certificate, document, writing 
or instrument delivered by Seller pursuant to this Agreement; 

(b) any Breach of any covenant or obligation of Seller in this Agreement 
or in any other ceftificate, document, writing or instrument delivered by Seller pursuant 
to this Agreement; 

(c) any Liability arising out of the ownership or operatian of  the Asset.$ 
prior to the Effective Time other than the Assumed Liabilities; 

(a) any brokerage or finder’s fees‘ or commissions or similar payments 
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based upon any agreement or understanding made, or alleged to have been made, by any 
Person with Seller (or any Person acting on its’behalf) in connection with any of the 
Contemplated Transactions; 

. (e) any liability under the WARN Act or any similar state or’ local Legal 
Requirement that may result from an “Employment Loss”, as defined by 29 U.S.C. sect. 
2101(a)(6), caused by any action of Seller prior to the Closing or by Buyer’s decision not 
to hire previous employees of Seller; 

(f) any Employee Plan established or maintained by Seller; or 

(g)’ any Retained Liabilities. 

Notwithstanding anything contained in this Agreement to the contrary, the 
Buyer will not have the right to sue the Seller for Damages which result fonn a defect in 
the title to the Real Property obtained by the Buyer pursuant to this Agreement for which 
there is applicable title insurance pursuant to Section 5.9 hereof’ and on which a claim 
may be made by the Buyer for the relevant Damages unless (a) the Buyer has filed a 
claim under the relevant title insurance policy and the claim has not been allowed within 
90 days of the date the claim was filed or (b) the Buyer has filed a claim under the 
relevant title insurance policy, the claim was allowed within 90 days after the filing of the 
clai~li but tlic proccssing or dcfcnding (or thc taking of othcr rclcvant action in 
accordance with the claim by the Title Insurer) is not proceeding in a satisfactory manner 
as determined by the Buyer in the exercise of its reasonable judgment. 

. 

e 
1 1.3 Indemnification and Reimbursement by Seller--Environmental Matters 

In addition to the .other indemnification provisions in this Article 11, Seller will 
indemnify and hold harmless Buyer and the other Buyer indemnified Persons, and will 
reimburse Buyer and the other Buyer Indemnified Persons, for any Damages (including 
costs of cleanup, containment or other remediation) arising from or in connection with: 

(a) any Environmental, Health and Safety. Liabilities arising out of or 
relating to: (i). the ownership or operation by any Person at any time on or prior to the . 

Closing Dote of any of the Facilities, assets or the business of Seller, or (ii) any 
Hazardous Materials or other contaminants that were present on the Facilities or Assets at ’ 

any time on or prior to the Closing Date; or 

@) any bodily injury (including illness, disability and death, regardless 
of when any such bodily injury occurred, was incurred or manifested itself),.personal 
injury, property damage (including trespass, nuisance, wrongful eviction and deprivation 
of the use of real property) or other damage of or to any Person or any Assets in any way 
arising from or allegedly arising .from any Hazardous Activity conducted by any Person 
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with respect to the business of Seller or the Assets prior to the Closing Date or from any 
Hazardous Material that was.(i) present on or before the Closing Date on or at the 
Facilities (or present on any other property, if such Hazardous Material emanated or 
allegedly emanated from any Facility and was present on any Facility, on or prior to the 
Closing Date) or (ii) Released or allegedly Released by any Person on or at tiny Facilities * 

or Assets at any time on or prior to the Closing Date. 

. Buyer, with Seller’s consent and approval which shall. not be unreasonably 
withheld will be entitled to control any Remedial Action, any Proceeding relating to an 
Environmental Claim and, except as provided in the following sentence, any other 
Proceeding with respect to which indemnity may be sought under this Section 11.3. The 
procedure descn’bed in Section 1 1.9 will apply to any claim solely for monetary damages 
relating to‘a matter covered by this Section 11.3. 

. 

No claim for environmental indemnification or reimbursement may be asserted 
unless the underlying environmental condition is (i) specifically identified in Exhibit 3.13 
or (ii) the party asserting the claim establishes that the conditions, release, disposal or 
actions giving rise to the liability or claim were present at or prior to Closing and that the 
party asserting the claim did not materially cause or contribute to such conditions after 
Closing. 

a 1 1.4 Indcnuiification and Rcimburscmcnt by Buycr 

Buyer will indemnify and hold harmless Seller, and will reimburse Seller, for any 
Damages arising from or in connection with: 

(a) any Breach of any representation or warranty made by Buyer in this 
Agreement or in any certificate, document, writing or instrument delivered by Buyer 
pursuant to this Agreement; 

(b) any Breach of any covenant or obligation of Buyer in this 
Agreement or in any other certificate, document, writing or instrument delivered by 
Buyer pursuant to this Agreement; 

(c) any claim by any Person for brokerage or finder’s fees or 
commissions or similar payments based upon any agreement or understanding alleged to 
have been made by such Person with Buyer (or any Person acting on Buyer’s behalf) in 
connection With any of the Contemplated Transactions; or 

(d) any Assumed Liabilities. -r; 
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1 1.5 Limitations on Amount--Seller . .  

Seller shall have no liability (for indemnification or otherwise) witb respect to 
claims under Section 11.2(a) until the total of all Damages with respect to such matters 
exceeds $500,000 and then only for the amount by which such Damages exceed 
$500,000. However, this Section I 1.5 will not apply to claims under (the following, each 
an “Exempted Breach”) Section 11.2(b) through (h) or to matters arising in respect of 
Sections 3.7, 3.13, or 3.15 to any Breach of any of Seller’s representations and warranties 
of which the Seller had Knowledge at any time prior to the date on which such 
representation and warranty is made or any Breach by Seller of any covenant Or 
obligation. Notwithstanding the foregoing, the Seller shall not be liable for Minor Claims 
(as hereinafter defined) until such Minor Claims aggregate more than $500,000 in which 
case, Seller shall be liable for all Minor Claims to the extent that in the aggregate they 
cxceed $500,000 provided that Damages in aggregate exceed $500,000. “Minor Claim” 
means Damages resulting from a Breach hereof covered by Section 1 1.2(a) (other than an 
Exempted Breach) that do not exceed $20,000.00. 

..’ I 1 ;6 Limitations on Amount--Buyer .. . 

Buyer will have no liability (for indemnification or otherwise) with respect to 
claims under Section 11.4(a) until the total of all Damages with respect to such mat tes  
cxcccds $500,000 and thcn only for thc amount by which such Damagcs cxcccd 
$500,000. However, this Section 11.6 Will not apply to claims under Section 11.4&) 
through (e) or matters ansing in respect of Section 4.4 or to any Breach of any of Buyer’s 
representations and warranties of which Buyer had Knowledge at any time prior to the 
date on which such representation and warranty is made or any Breach by Buyer of any 
covenant or ohligation, and Riiyer will he liahle for all Damages with respect to such 
Breaches. 

0 

1 1.7 Time Limitations 

(a) If the Closing occurs, Seller will have liability (for indemnification 
or otherwise) with respect to any Breach of (i) a covenant or obligation to be performed 
or complied with prior to the Closing Date (other than those in Sections 2.1 and 2.4@) 
and Artjcles 10 and 12, as to which a claim may be made at any time, or (ii) a 
representation or warranty (other than one contained in Section 3.12 or 3.13 hereof) only 
if on or before three years after the Closing Date, Buyer notifies Seller of a claim 
specifying the factual basis of the claim in reasonable detail to the extent then h o w  by 
Buyer. If the Closing occurs, Seller Will have liability (for indemnification or otherwise) 
with respect to any Breach of the representations and warranties contained in Section 
3.12 or 3.13 hereof only if on or before five years after the Closing Date, the Buyer 
notifies Seller of a claim specifying the factual basis of the claim in reasonable detail to 
the extent then known by Buyer. 

. 
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(b) If the Closing occurs, Buyer will have liability (for indemnification 
or otherwise) With respect to any Breach of (i) a covenant or obligation to be performed 
or complied with prior to the Closing Date (other than those in Article 12, as to which a 
claim may be made at any time) or (ii) a representation or waqmty (other’than that set * 

forth in Section 4.4, as to which a claim may be made at any time), only if on or before 
three years after the Closing Date, Seller notifies Buyer of a claim specifying the factual 
basis of the claim in reasonable detail to the extent then known by Seller. . 

11.8 Right Of Setoff 

Upon notice to Seller specifying in reasonable detail the basis therefor, Buyer may 
set off any amount to which it may be entitled under this Article 11 against amounts 
otherwise payable to Seller, subject to Seller’s right to object under the Dispute 
Resolution Process. The exercise of such right of setoff by Buyer in good faith, whether 
or not ultimately determined to be justified, will not constitute an event of default. 
Nt.idlcr the cxcrcisc of nor thc failurc to cxcrcisc such right of sctoff or to givc a notice of 
a claid under the Escrow Agreement will constitute an election of remedies or limit 
Buyer in any manner in the enforcement of any other remedies that may be available to it. 

1 1.9 Third-Party Claims 

(a) Promptly after receipt by a Person entitled to indemnity under 
Section 1 1.2, 1 I .3 (to the extent provided in the last sentence of Section 1 1.3) or 1 1.4 (an 
“Indemnified Person”) of notice of the assertion of a ThirdYParty Claim against it, such 
Indemnified Person shall give notice to the Person obligated to indemnify under such 
Section (an “Indemnifying Person”) of the assertion of such Third-party Claim, provided 
that fie failure tu notify Llle IildeinnifYing Pcrson will not rclicvc thc Indemnifying 
Person of any liability that it may have to any Indemnified Person, except to the extent 
that the Indemnifying Person demonstrates that the defense of such Third-party Claim is 
prejudiced by the Indemnified Person’s failure to give such notice. 

(b) If an Indemnified Person gives notice to the Indemnifyjng Person 
pursuant to Section 1 I .9(a) of the assertion of a Third-Party Claim, the hdemnifying 
Person shall be entitled to participate in the defense of such Third-party Claim and, to the 
extcllt that it wishcs (unlcss (i) thc Indcmnifying Pcrson is also o Person ogainst whom 
the Third-party Claim is made and the lndemnified Person determines in good faith that 
joint representation would be inappropriate or (ii) the Indemnifying Person fails to 
provide reasonable assurance to the Indemnified Person of its iinancial capacity to defend 
such Third-party Claim and provide indemnification w i ~  respect to such Third-party 
Claim), to asnime the defense of such Third-party Claim with counsel satisfactory to the 
Indemnified Person. After notice from the Indemnifying Person to the Indemnified 
Person of its election to assume the defense of such Third-Party Claim, the Indemnifying 
Person shall not, so long as it diligently conducts. such defense, be liable to the 

’ 
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. Indemnified Person under this Article 11 for any fees of other counsel or any other 
expenses with respect to the defense of such Third-party Claim, in each case 
subsequently incurred by the Indemnified Person in connection with the defense of such 
Third-party Claim, other than reasonable costs of investigation. If the Indemnifying 
Person assumes the defense of a Third-party Claim, (i) such assumption wilI conclusively 
establish for purposes of this Agreement that the claims made in 'that Third-party Claim 
are within the scope of and subject to indemnification, and (ii) no compromise or 
settlement of such Third-party Claims may be effected by the Indemnifying Person 
without the Indemnified Person's Consent unless (A) there is no finding or admission of 
any violation of Legal Requirement or any violation of the rights of any Person; (B) the 
sole relief provided is monetary damages that are paid in full by the Indemnifying Person; 
and (C) the Indemnified Person shall have no liability with respect to any compromise or 
settlement of such Third-party Claims effected without its Consent. If notice is given to 
on Indemnifying Person of the assertion of any Third-party Claim and the Indemnifying 
Person does not, within ten (10) days after the lndemnified Person's notice is given, give 
notice to the lndemnified Person of its election to assume the defense of such Third-party 
Claim, the lndemnifying Person'will be bound by any determination made in such Third- 
Party Claim or any compromise or settlement effected by the Indemnified Person. 

(c) Notwithstanding the foregoing, if an Indemnified Person determines 
in good faith that there is a reasonable probability that a Third-party Claim may adversely 
affect it or its Related Persons other than as a resnlt of monetary damages fnr which i t  
would be entitled to indemnification under this Agreement, the Indemnified Person may, 
by notice to the Indemnifying Person, assume the exclusive right to defend, compromise 
or settle such Third-party Claim, but the Indemnifying Person will not be bound by any 
determination of any Third-party Claim SO defended for the purposes of this Agreement 
or any compromise or settlement effected without its Consent (which may not be 
unreasonably wj thheld). 

e 

(d) Notwithstanding the provisions of Section 13.4, Seller and each 
Shareholder hereby consent to the nonexclusive jurisdiction of any court in which a 
Proceeding in respect of a Third-party Claim is brought against any Buyer Indemnified 
Person for purposcs of any claim that a Buycr Indcmnificd Pcrson may havc undcr this 
Agreement with respect to such Proceeding or the matters alleged therein and agree that 
process may be served on Seller and Shareholders with respect to such a claim anywhere 
in the world. 

(e) With respect to any Third-party Claim subject to indemnification 
under this Article 1 1 : (i) both the Indemnified Person and the Indemnifying Person, as the 
case may be, shall keep the otheiPerson l l l y  informed of the status of such Third-Parry 
Claim and any rclatcd Proceedings at all stages thereof where such Person is not 
represented by its own counsel, and (ii) the parties agree (each at its o m  expense) to 
render to each other such assistance as they may reasonably require of each other and to 
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cooperate in good faith with each other in order to ensure the proper and adequate 
defense of any Third-party Claim. 

(f) With respect. to any Third-party Claim subject to indemnification 
under this Article 11, the parties agree to cooperate in such a manner as to pfeserve in full . 
(to the extent possible) the confidentiality of all Confidential Information and the 
attorney-client and work-product privileges. In connection therewith, each party agrees 
that: (i) it will use its Best Efforts, in respect of any Third-party Claim in which it has 
assumed or participated in the defense, to avoid pruduction of Confidential Infoniiatiol1 
(consistent with applicable law and rules of procedure), and (ii) all communications 
between any party hereto and counsel responsible for or participating in the defense of 
any Third-party Claim shall, to the extent possible, be made so as to preserve any 
applicable attorney-client or work-product privilege. - 

1 1.1 0 Other Claims 

A claim for indemnification for any matter not involving a Third-Party Claim may 
be asserted by notice to the party from whom indemnification is sought and shall be paid 
promptly after such notice, subject to filing an objection under the Dispute Resolution 
Process. 

11.1 1 Buyer Benefit 

Upon any termination of this Agreement that would entitle the Buyer to recover 
the benefit of its bargain with the Seller, the Buyer and Seller agree that the value of the 
benefit of the bargain is speculative, is not readily subject to determination objectively 
and agree that the value of the benefit of the bargain’to the Buyer is $5 Million, plus an 
amount equnl to all transaction costs.which the Buyer would have paid if the Closing and 
issuance of the Acquisition Bonds had taken place. 

12. Confidentiality 

12.1 Definition of Confidential. Information ’ 

(a) As used in this Article 12, the term “Confidential Information” 
includes any and all of.the following information of Seller or Buyer that has been or may 
hereafter be disclosed in any form, whether in writing, orally, electronically or otherwise, 
or otherwise made available by observation, inspection or otherwise by either party 
(Buyer on the one hand or Seller, on the other hand) nr its Representatives (collectively, a 
“Disclosing Party”) to the other party or its Representatives (collectively, a “Receiving 
Party”): 

all information that is a trade secret under applicable trade secret or (i), 
other law; 
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(ii) all infomation concerning product specifications, data, how-how, . 
formulae, compositions, processes, designs, sketches, photographs, graphs, 
drawings, samples, inventions and ideas, past, current and planned research and 
development, current and planned manufacturing or distribution mefiods and 
processes, customer lists, current and anticipated customer reqthements, price 
lists, market studies, business plans, computer hardware, Software and computer 
software and database technologies, systems, structures and architectures; 

(iii) all information concerning thc busincss and affairs of thc Disclosing 
Party (which includes historical and current financial statements, financial 
projections and budgets, tax returns and accountants’ materials, historical, current 
iind projected sales, capital spending budgets and plans, business plans, strategic 
plans, marketing and advertising plans, publications, client and customer lists and 
files, contracts, the names and hsckgroiinds of key personnel and personnel 
training techniques and materials, however documented), and all information 
obtained from review of the Disclosing Party’s documents or property or 
discussions with the Disclosing Party regdrdless u1 ilie hrxrl uf the  
communication; and 

(iv) all notes, analyses, compilations, studies, summaries and other 
material prepared by the Receiving Party to the extent containing or based, in 
whole or in part, upon any information included in the foregoing. 

(b) Any trade secrets of a Disclosing Party shall also be entitled to all of the 
protections and benefits under applicable trade secret law and any other applicable law. 
If any information that a Disclosing Party deems to be a trade secret is found by a court 
of competent jurisdiction not to be a trade secret for purposes of this Article 12, such 
information shall still be considered Confidential Informarion of that Disclosing Party for 
purposes of this Article 12 to the extent included within the definition. In the case of 
trade secrets, each of Buyer and Seller hereby waives any requirement that the other party 
submit proof of the economic value of any trade secret or post a bond or other security. 

12.2 Restricted Ilse of Confidential Information 

(a) Each Receiving Party acknowledges the confidential and proprietary 
nature of the Confidential Information of the Disclosing Party and agrees that such 
Confidential Information (i) shall be kept confidential by the Receiving Party; (ii) shall 
not be used for any reason or purpose other than to evaluate and consummate the 
Contemplated ‘l’ransactions; and (iii) without limiting the foregoing, shall not be 
disclosed, by the Receiving Party to any Person, except in each case as otherwise 
expressly permitted by the terms of this Agreement or with the prior written consent of an 
authorized representative of Seller with respect to Confidential Information of Seller 
(each, a “Seller Contact”) or an authorized representative of Buyer with respect to 
Confidential Information of Buyer (each, a “Buyer Contact”). Each of Buyer and Seller 
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shall disclose the Confidential Information of the other party only to its Representatives 
who require such material for. the purpose of evaluating the Contemplated Transactions 
and are informed by Buyer or Seller as the case may be, of the obligations of t h i s * M c l e  
12 with respect to such information. Each of Buyer and Seller shall (iv) enforce the 
terms of this Artjcle 12 as to its respective Representatives; (v) take such action to h e  * 
extent necessary to cause its Representatives to comply with the terms and conditions of 
this Article 12; and (vi) be responsible and liable for any breach of the provisions of this 
Article 12 by it or its Representatives. 

Unless and until this Agreement is terminated, Seller shall maintain 
as confidential any confidential Information (including for this purpose any infomation 
of Seller of the type referred to in Sections 12.1(a)(i), (ii) and (iii), whether or not 
disclosed to Buyer) of the Seller relating to any of the Assets or the Assumed Liabilities. 
Notwithstanding the preceding sentence, Seller may use any Cnnfidential Tnformation of 
Seller before the Closing in the Ordinary Course of Business in connection with fie 
transactions permitted by Section 5.2.. 

From and after the Closing, the provisions of Section 12.2(a) above 
shall not apply to or restrict in any manner Buyer's use .of m y  Confidential Information 
ofthe Seller relating to any of the Assets or the Assumed Liabilities. 

@) 

. (c) 

Q . .  
12.3 Exceptions 

Sections 12.2(a) and (b) do not apply to that part of the Confidential Information 
of a Disclosing Party that a Receiving Party demonstrates (a) was, is or becomes 
generally available to the public other than as a result of a breach of this Article 12 or the 
Confidentiality Agreement by the Receiving Party or its Representatives; (b) was or is 
developed by thc Rccciving Party indcpcndcntly of and without reference to any 
Confidential Information of the Disclosing Party; or (c) was, is or becomes available to 
the Receiving Party on a nonconfidential basis from a Third Party not bound by a 
confidentiality agreement or any legal, fiduciary or other obligation restricting disclosure. 
Seller shall not disclose any Confidential Information of Seller relating to any of the 
Assets or the Assumed Liabilities in reliance on the exceptions in clauses (b) or (c) 
above. 

12.4 Legal Proceedings 

If a Receiving Party becomes compelled in any Proceeding or is requested by a 
Governmental Body having regulalory jurisdiclioii over tIic Contcmplatcd Transactions 
to make any disclosure thatis prohibited or otherwise constrained by this Article 12, that 
Receiving Party shall provide the Disclosing Party with prompt notice of such 
compulsion or request SO that it may seek an appropriate protective order or other 
appropriate remedy or waive compliance with the provisions of this Article 12. In the 
absence of a protective order or other remedy, the Receiving Party may disclose that 
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portion (and only that portion) of the Confidential Information of the Disclosing'party 
that, based upon advice of the Receiving Party's counsel, the Receiving Party is legally 
compelled to disclose or that has been requested by such Governmental Body, provided, 
however, that the Receiving Party shall use reasonable efforts to obtain reliable assurance 
that confidential treatment will be accorded by any Person to whom any Confidential 
Information is so disclosed. The provisions of this Section 12.4 do not apply to any 
Proceedings between the parties to this Agreement. 

12.5 Return or Destruction of Confidential Information 

If this Agreement is terminated, each Receiving Party shall (a) destroy all 
Confidential Information of the Disclosing Party prepared or generated by the Receiving 
Party without retaining a copy of any such material; (b) promptly deliver to the ' 

Disclosing Party all other Confidential Information of the Disclosing Party, together with 
all copies thereof, in the possession, custody or control of the Receiving Party or, 
alternatively, with the written consent of a Seller Contact or a Buyer Contact (whichever 
represents the Disclosing Party) destroy all such Confidential Information; and (c )  certify 
all such destruction in writing to the Disclosing Party, provided, however, that the 
Receiving Party may retain a list that contains general descriptions of the information it 
has returned or destroyed to facilitate the resolution of any controversies after the 
Disclosing Party's Confidential Information is returned. 

0 12.6 Attorney-Client Privilege 

"i'he Disclosing Party is not waiving, and will not be deemed to have waived or 
diminished, any of its attorney work product protections, attorney-client privileges or 
similar protections and privileges as a result of disclosing its Confidential Information 
(including Confidential Information related to pending or threatened litigation) to &e 
Receiving'Party, regardless of whether the Disclosing Party has asserted, or is or may be 
entitled to assert, such privileges and protections. The parties (a) share a common legal 
and commercial interest in all of the Disclosing Party's Confidential Information that is 
subject to such privileges and protections; @) are or may become joint defendants in 
Proceedings to which the Disclosing Party's Confidential Infomation covered by such 
protections and privileges relates; (c) intend that such privileges and protections remain 
intact should either party become subject to any actual or threatened Proceeding to which 
thc Disclosing Party's Confidcntial Information covcrcd by such protcctions and 
privileges relates; and (a) intend that after the Closing the Receiving Party shall have the 
right to assert such protections and privileges. No Receiving Party shall.admit, claim or 
contend, in Proceedings involving either party or otherwise, that any Disclosing Party 
waived any of its attorney work-product protections, attorney-client privileges or similar 
protections and privileges with respect to any information, documenh or other material 
not disclosed to a Receiving Party due to the Disclosing Party disclosing its confidential 

' . Infomation (including Confidential Information related -to pending or threatened 
litigation) to the Receiving Party. 
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13. ,General Provisions 

13.1 Expenses 

Except as othewise provided in this Agreement, each party to this Agreement will . 
bear its respective fees and expenses incurred in connection with the preparation, 
negotiation, execution and performance of this Agreement and the Contemplated 
Transactions, including all fees and expense of its Representatives. Seller Will pay all 
amounts payable to the Title Insurer in respect of the Title Commitments; copies of 
exceptions and the Title Policy, including premiums (including premiums for 
endorsements) and search fees. If this Agreement is terminated, the obligation of each 
party to pay its own fees and expenses will be subject to any rights of such party arising 
from a Breach of this Agreement by another party. 

. 

13.2 Public Announcements 

Any public announcement, press release or similar publicity with respect to this 
Agreement or the Contemplated Transactions will be issued, if at all, at such time and in 
such manner as Seller determines. Except with the prior consent of Seller or as permitted 
by this Agreement, Buyer nor any of its Representatives shall disclose to any Person (a) 
the fact that any Confidential Information of Seller has been disclosed to Buyer or its 
Representatives, that Buyer or its Representatives have inspected any portion of the 
Confidential Information of Seller, that any Confjdential lnformation of Buyer has been 
disclosed to Seller or their Representatives or that Seller or its Representatives have 
inspected any portion of the Confidential Information of Buyer or (b) any information 
about the Contemplated Transactions, including the status of such discussions or 
negotiations, the execution of any documents (including this Agreement) or any of the 
terms uT [lie Contcmplatcd Transactions or thc rclatcd documents (including this 
Agreement). Seller and Buyer Will consult with each other concerning the means by 
which Seller’s employees, customers, suppliers and others having dealings with Seller 
will be informed of the Contemplated Transactions, and Buyer will have the right to be 
present for any such communication. 

e 

. 

13.3 Notices 

All notices, Consents, waivers and nther communications required or permitted by 
.this Agreement shall be in writing and shall be deemed given to a party when (a) 
delivered to the appropriate address by hand or by nationally recognized overnight 
courier service (costs prepaid); @) sent by ficsimile or e-mail with coiifiniiatioii of 
transmission by the transmitting equipment; or (c) received or rejected by the addressee, 
if sent by certified mail, return receipt requested, in each case to the following addresses, 
facsimile numbers or e-mail addresses and marked to the attention of the person (by name 
or title) designated below (or to such other address, facsimile number, e-mail address or 
person as a party may designate by notice to the other parties): 

’ 
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Seller (before the Closing): 1000 Color Place 
Apopka, FL 32703 
Attention: Donnie Crandall, CEO 
Fax: (407) 598-4219 

with a mandatory copy to: Florida Water Services Corporation 
1000 Color Place 
Apopka, FL 32703 
Attention: Carlyn Kowalsky, General Counsel 
Fax: (407) 598-4241 
E-mail: carlynk@florida-waterkom 

. .  

, .. .. , 

Seller (after the Closing): 

Buyer: 

Greenberg Traurig, P.A. 
777 South Flngler Drive, Suite 300 East 
West Palm Beach, Florida 33401 
Attention: Phillip C. Gildan 

E-mail: gildanp@gtlaw.com 

Philip R. Halverson 
VP/General Counsel 
30 Wcst Supcnor Strcct 
Duluth, MN 55802 

E-mail: phalverson@allete.com 

Fax: (561) 838-8867 

Fax: (218) 723-3960 

J. Lance R eese, Chairman 
Florida Water Services Authority 

’ E-mail: cacagms@aol.com 

with a mandatory copy to: Miller, Canfield, Paddock abd Stone, PLC 
Attention: Richard 1. Lott 
Fax: (850) 469-1088 
E-mail: rilott@prodigy.net 
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13.4 Jurisdjction; Service of Process 

Any Proceeding arising out of or relating to this Agreement or any Contemplated 
Transaction may be brought in the courts of the State of Florida, County of Escambia, or, 
if it has or can acquire jurisdiction, in the United States District Court for the Northem ’ 

District of Florida, and each of the parties irrevocably subgits to the exclusive 
jurisdiction of each such court in any such Proceeding, waives any objection it may now 
or hereafter have to venue or to convenience of forum, agrees that all claims in respect of 
the Proceeding shall be heard and determined only in any such court and agrees riot LO 

bring any Proceeding ansing out of or relating to this Agreement or any Contemplated 
Transaction in any other court. The parties agree that either or both of them may file a 
copy of this paragraph with any court as written evidence of the knowing, voluntary and 
bargained agreement between the parties irrevocably to waive any objections to venue or 
to coiivenicncc of forum. Proccss in any Proceeding refened to  in the first sentence of 
this section may be served on any party anywhere in the world. 

13.5 Enforcement of Agreement 

(a) Notwithstanding any other provision in this Agreement, any dispute 
among the parties which arises from the Agreement shall be resolved by binding 
arbitration’ conducted in accordance with this Section 13.5. (the “Dispute Resolution 
Process”) Either party may initiate the Dispute Resolution Process by providing written 
notice to the other party. 

8 
(b) After transmittal and receipt of a written notice specifying the area 

or areas of disagreement or dispute, the parties agree to meet at reasonable times and 
places, as mutually agreed upon, to discuss the issues. 

If discussions between the parties fail to resolve the dispute within 
fifteen (15) business days of the receipt by each party of the notice described in 
subsection (a) of this Section 13.5, a binding arbitration may then be initiated by either 
party by written notification to the other party of the existence of a dispute. Any and all 
issues related to the matter addressed by the written notice provided in subsection (.a) of 
Section 13.5 or any response by the other party shall be raised and resolved in a single 
proceeding. 

(c) 

(d) The arbitrators shall be appointed and act as follows: (1) Each party 
shall appoint a person as arbitrator within ten (10) business days of the date one of the 
parties has notified the other of the existence of a dispute; (2) Each appointment shall be 
signified in writing to the counter party and the arbitrators so appointed, within ten (10) 
days of their acceptance of appointment, shall appoint a third arbitrator, who shall chair 
the panel. If the arbitrators appointed by the parties are unable to agree upon a third 
arbitrator, the same shall be appointed by the American Arbitration Association from its 
qualified panel of arbitrators. Each party shall have the right to veto up to two 
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appointments proposed by the American Arbitration Association. If either party fails to 
appoint an arbitrator within ten (10) business days from the date one of the parties has 
notified the other of the existence of a dispute, then an arbitrator shall be appointed by the 
American Arbitration Association from its qualified panel of arbitrators as the 
appointment of the party failing to timely appoht and the two so appointed shall appoint 
a third arbitrator to chair the panel. The.party on whose behalf &n arbitrator is appointed 
shall have the right to veto up to two of the arbitrators appointed by the American 
Arbitration.Association; (3) Nothing in this Section 6:04 shall preclude the parties from 
mutually agreeing to a single arbitrator to resolve the diqmte; (4) Nu 'arbilrdlur sllall 
have a business or other pecuniary relationship with either party, except . .  for.payment of 
arbitrator's fees and expenses without the written consent of both parties. 

(e) Arbitrators shall be swom to perfom .their duties with impartiality : 

and fidelity. Tn rendering any decision, the arbitrator shall proceed to consider the 
Agreement, the dispute identified in the notice and any response and the actions taken 
and the documentation thereof, conduct, and relative position, knowledge, and the ability 
of the parties in r~lalion to tlic dispute. 

, .. ..... ,, 

(0 The arbitration hearing shall convene not earlier than sixty (60) days 
and not later than ninety (90) days of the acceptance of appointment of all of .the 
arbitrators chosen by the parties unless the parties mutually agree to an earlier date. The 
arbitrators shall render a decision within ten (10) business days .of .the date on which the 
arbitration hearing concludes, and such decisions shall be in writing and in duplicate, one 
counterpart 'thereof to be delivered simultaneously to each of the parties. The decision 
shall contain findings of fact and conclusions of law and shall be final and.binding upon 
the parties. 

(g) The parties shall be enlilld lu discovery pursuant to t l ~ c  Flurida 
Rules of Civil Procedure. A11 discovery requests by a.party shall be enforced by the 
arbitrators. The arbitration hea.ring shall not proceed until all outstanding discovery 
requests have been fulfilled. 

(h) The fees, charges and expenses of the arbitrators, any experts 
engaged by the arbitrators, the respective counsel engaged by the parties, and any 
witnesses called by the parties shall be paid as follows: the arbitrators shall order each 
parly LO pay thcir own fccs, charges and expenses and asscss thc fccs, charges and 
expenses of the arbitrators equally between the parties. 

The provisions of the Florida Arbitration Code, Chapter 682, Florida 
Statutes, and the Florida Evidence Code, Chapter 90, Florida Statutes, except to the 
extent inconsistent with the provisions of this Agreement, shall specifically be deemed to 
apply to any arbitration proceeding conducted hereunder. Unless the venue is mutually 
agreed upon otherwise by the parties, the venue for any arbitration commenced pursuant 
to this Section shall be in Pensacola, Florida. 

(i) 
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1 3.6 Waiver, Remedies Cumulative 

The rights and remedies of the parties to this Agreement are cumulative and not 
alternative. Neither any failure nor any delay by any party in exercising any right, power 
or privilege under this Agreement or any of the documents referred to in this Agreement * 

will operate as a waiver of such right, power or privilege, and no single or partial exercise 
of any such right, power or privilege will preclude any other or further exercise of such 
fight, power or privilege or the exercise of any other right, power or privilege. To the 
maximum cxtent permitted by applicable law, (a) no claim or right arising out of this 
Agreement or any of the documents referred to in this Agreement can be discharged by 
one party, in whole or in part, by a waiver or renunciation of the claim or right unless jn 
writing signed by the other parry; @) no waiver that may be given by a party will be 
applicable except in the specific instance for which it is given; and (c) no notice to or 
demand on one party will be deemed to be a waiver of any obligation of that party or of 
the right of the party giving such notice or demand to take further action without notice or 
demand as provided in this Agreement or the documents referred to in this Agreement. 

63.7 Entire Agreement and Modification 

This Agreement supersedes all prior agreements, whether written or oral, between 
the parties with respect to its subject matter (including any letter of intent and any 
confidentiality agreement between Buyer and Seller) and constitutes (along with the 
Disclosure Letter, Exhibits and other documents delivered pursuant to this Agreement) a 
complete and exclusive statement of the terms of the agreement between the parties with 
respect to its subject matter. This Agreement may not be amended, supplemented, or 
otherwise modified except by a wntten agreement executed by the party to be charged 
with the amendment. 

8 

13.8 Assignments, Successors and no Third-party Rights 

No party may assign any of its rights or delegate any of its obligations under this 
Agreement without the prior written consent of the other parties, except that Buyer may 
collaterally assign its rights hereunder to any financial institution providing financing in 
connection with the Contemplated Transactions. Subject to the preceding sentence, this 
Agreement will apply to, be binding in all respects upon and inure to the benefit of the 
SUccessors and permitted assigns of the parties. Nothing expressed or referred to in this 
Agreement will be construed to give any Person other than the parties to this Agreement 
any legal or equitable right, remedy or claim under or with respect to this Agreement or 
any provisjon of this Agreement, except such rights as shall inure to a successor or 
permitted assignee pursuant to this Section 13.8. 
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13.9 Severability 

If any provision of this Agreement is held invalid or unenforceable by any court of 
competent jurisdiction, the other provisions of this Agreement Will remain in, hi1 force 
and effect, Any provision of this Agreement held invalid or unenforceable only. in part or 
degree will remain in full force and effect to the extent not held invalid or unenforceable. 

13.10 Construction 

The headings of Articles and Sections in this Agreement are provided for 
convenience only and will not affect its construction or interpretation. AII references to 
“Articles,” and “Sections” refer to the corresponding Articles and Sections of this 
Agreement. 

, 13.1 1 Time of Essence 

With regard to all dates and time periods set forth‘or referred to in this Agreement, 
time is ofthe essence. . .... . 

13.12 Governing Law 

-This Agreement will be govemed by and construed under the laws of the State of 
Florida without regard to conflicts-of-laws principles that would require the application 
of any other law. 

a 
13.13 Execution of Agreement 

This Agreement may be executed in one or more counterparts, each of which will 
be deemed to be an original copy of this Agee~iitml a d  all of which, whcn takcn 
together, will be deemed to constitute one and the same agreement. The exchange of 
copies of this Agreement and of signature pages b i  facsimile transmission shall constitute 
effective execution and delivery of this Agreement as to the parties and may be used in 
lieu of the original Agreement for all purposes. Signatures of the parties transmitted by 
facsimile shall be deemed to be their original signatures for all purposes. 

13.14 Due Diligence. 

This Agreement is being executed without all of its schedules and Exhibits being 
attached, As to the foregoing which are documents, the parties hereto agree to negotiate 
in good faith to finalize the form thereof on or before the Due Diligence Date (as 
hereinafter defined). As to the Schedules and other exhibits, all non-attached schedules 
and exhibits are to be prepared by the Seller. During the course of preparing such 
schedules and exhibits, the Seller will give to the Buyer drafts thereof as developed and 
supply to Buyer such information, and permit the Buyer to conduct such due diligence, in 
connection ,therewith as Buyer shall reasonably request. In addition, Seller 
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acknowledges that Buyer has not conducted the due diligence that Buyer desires to 
conduct prior to consummating the transactions contemplated hereby. Consequently, at 
such time as Seller completes the schedules and exhibits it is required to complete to be 
attached hereto, it shall deliver to Buyer a complete set thereof with a wrjtten notice 
stating that the schedules and exhibits so delivered are the final schedules and exhibits 
hereto that it is required to compiete and deliver. The date of the foregoing, the “Exhibit 
Delivery Date”. If the Exhibit Delivery Date has not occurred on or prior to thirty days 
after the date hereof or, if they are so delivered prior thereto but the Buyer in the exercise 
of its reasonable discretion is not satisfied with the substance thereof, the Buyer shall 
have the right to terminate this Agreement except that the Seller shall immediately pay to 
the Buyer the Due Diligence Expenses. The Buyer agrees’that it will in good faith seek 
to accomplish its due diligence on or before six (6) weeks after the Exhibit Delivery Date. 
When it has completed its due diligence, it shall notify the Seller. If the Buyer is not 
satisfied in its reaso~iablc discretion with the results of its due diligcncc, thcn thc Buyer 
may terminate this Agreement except that the Seller shall immediately pay to the Buyer 
the Due Diligence Expenses. If the Buyer has not completed its due diligence within the 
aforesaid time, then the Seller may terminate this Agreement or if the expenses of the 
Buyer in conducting its due diligence are reasonably projected by Buyer at any time to 
exceed $150,000 and the Seller refuses to approve the reasonable projected amount over 
$150,000 as Due Diligence Expenses as defined herein and subject to reimbursement by 
the Seller, then the Buyer may terminate this Agreement, and, in each case, the Seller 
shall pay to the Buyer the Due Diligence Expense, 

. 

13.15 Radon Gas. 

(a) RADON IS NATURALLY OCCURRING RADIOACTIVE 
GAS THAT, WHEN TT HAS ACCUMULATED IN A BUILDING IN SWFICLIENT 
QUANTITIES, MAY PRESENT HEALTH RISKS TO PERSONS WBO ARE 
EXPOSED TO IT OVER TIME. LEVlELS OF RADON THAT EXCEED 
FEDERAL AND STATE GUIDELINES HAVE BEEN FOUND IN BUILDINGS.IN 
FLORIDA. ADDITIONAL INFORMATION IREGARDING U D O N  TESTING 

, MAY BE OBTAINED FROM THE COUNTY PUBLIC HEALTH UNIT. 

13.1 6 Limited Liability. 

Neither the State of Florida nor any political subdivision or municipality thereof, 
nor the Buyer, shall be obligated (1) to exercise its ad valorem taxing power or any other 
taxing power in any form on any real or personal property to pay any liability arising out 
of, or in any connection whatsoever with, this Agreement, or to pay the principal of the 
Acquistion Bonds, the interest thereon or other costs incident thereto or (2) to pay the 
same from any other finds, except from the Net Rcvenues realized by UIC Buyer from its 
ownership or operation of the System, junior and subordinate to the payment of any 
Bonds or other indebtedness payable from such source. It is further agreed between the 
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Buyer and the Seller that this Agreement and any obligations arising in connection 
therewith, whether for payment of the Purchase Price, or for any claim of liability, 
remedy for breach, or otherwise, shall not constitute a lien on the System or any other 
property of the Authority, or any municipality, but shall constitute a lien only on the 
Pledged Revenues, in the manner provided in this Agreement. 

Notwithstanding anything to the contrary contained herein or in .any other 
instrument .or document executed by or on behalf of the Buyer in connection herewith, no 
stipulation, covenant, agreement or obligation contained herein or therein shall be 
deemed or construed 'to be a stipulation, covenant, agreement, or obligation of any 
present or future member, officer, employee or agent of the Buyer, or of any incorporator, 
member, director, trustee, officer, employee or agent of any successor to the Buyer, in 
any such person's individual capacity, and no such person, in his individual capacity, 
shall be Iiablc pcrsonally for any breach or non-obscrvance of or 'for MY fnilure to 
perform, fulfill or comply with any such stipulations, covenants, agreements or 
obligations, nor shall any recourse be had for the payment ofthe principal of, premium, if 
any, or interest on any of the Bonds or for any claim based thereon or on any such 
stipulation, covenant, agreement, or obligation; against any such person, in his individual 
capacity, either directly or through the Buyer or any successor to the Buyer, under any 
rule of law or equity, statute or constitution or by the enforcement of any assessment or 
penalty or otherwise, and all such liability of any such person, in his individual capacity, 
is hereby expressly waived a ~ i d  released. All rcfcrciiccs to thc Buycr in this paragraph 
shall be deemed to include the Buyer, the City of Gulf Breeze, the City of Milton, their 
respective Mayors, Council Members, officers, employees, and agents. 

4B 

The Buyer shall not be obligated to pay any liability, claim or obligation arising 
from or in connection with this Agreement or the transactions contemplated thereby, or 
any bonds or the interest thereon, from any funds of the Buyer derived from any source 
other than the Pledged Revenues, junior and subordinate the payment of the bonds 
secured by such Pledged Revenues. The Seller hereby agrees to indemnify and defend 
the Buyer and hold the Buyer harmless against any and all claims, losses liabilities or 
damages in any way growing out of or resulting from challenges to this Agreement or 
objections to the Authority to complete the contemplated transactions to the prior to 
closing, including, without limitation, all costs and expenses of the Buyer, including 
rcasonablc nttomey's fees, incurred in the performance of any activities of the Buyer in 
connection with the foregoing. All references to the Buyer in this paragraph shall be 
deemed to include the Buyer, the City of Gulf Breeze, the City of Milton, their respective 
Mayors, Council Members, ofticers, employees, and agents. 

... 
Nothing herein shall be deemed to authorize, create or impose upon the City of 

Gulf Breeze or the City of Milton any obligation, duty, liability or responsibility for the 
taking of or refraining from any action, or for the payment of any sums for any reason 
whatsoever. The Seller hereby acknowledges that the City of Gulf Breeze and the City of 
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Milton shall have no liability whatsoever on account of this Agreement or the 
transactions contemplated hereby, including, without limitation, any claims or liabilities 
arising on account of any breach, misrepresentation. or other action or failure to act on the 
part of the Buyer. The Seller hereby covenants and.agrees that it will never seek remedy 
or recourse against, or seek to impose any liability upon, the City of Gulf Breeze or City ‘ 

of Milton, for any liability or claim arising in connection with or relating to this 
Agreement or the transactions contemplated thereby, whether against the Buyer, the 
Cities of Gulf Breeze or Milton directly, or otherwise, under any rule of law or equity, 
statute or constitution or by the enforcement of any provision of this Agreement, or by 
way of assessment or penalty or otherwise; and all such liability of any such entities is 
hereby expressly waived and released. 

. If, prior to closing, the Seller shall determine that, because of its indemnity 
obligations of clause (ii) of the preceding pnragmph is no longer economically feasible to 
pursue to the Closing or the transaction contemplated hereby, Seller may elect to give 
written notice to the Buyer that it no longer wishes to complete the Closing transaction. 
Upon receipt of’ such notice, Buyer may elect to proceed with the Closing without such 
indemnity under said clause (ii) (in which. case the Seller shall be excused from any 
further indemnity obligation under said clause (ii)), or to terminate its obligations 
hereunder (in which case the Seller shall be liable for Liquidated Damages). 

Thc provisions of this Scction shall survivc thc tcrmination of this Agrccnicnt. 

13.17 Obligations Subordinate. 

All obligations of the Buyer hereunder or arising in connection therewith (the 
‘‘Utility Acquisition Liabilities” or “UA Liabilities”) shall be limited and special 
obligations of the Buyer, payable solely from the Net Revenues, junior and subordinate to 
the outstanding Bonds of the Authority. The UA Liabilities shall not be or constitute a 
general indebtedness, liability, general or moral obligation, or a pledge of the faith, credit 
or taxing power of the Buyer, the State of Florida, or ‘any political subdivision or 
municipal corporation thereof, within the meaning of any constitutional or statutory 
provision or limi~ation. Neilher the State of Florida nor m y  polilictil subdivision or 
municipal corporation thereof, nor the Buyer shall be obligated (1) to levy ad valorem 
taxes on any property to pay the UA Liabilities or other costs incident thereto or (2) to 
pay the same from any other funds of the Buyer, except from the Net Revenues, junior 
and subordinate to the outstanding Bonds of the Authority. It is further agreed between 
the Buyer and the Seller that the UA Liabilities shall not constitute a lien upon the 
System or facilities, or any part thereof, or on any other property of the Buyer, but shall 
constitute a lien only on the Net Revenues, junior and subordinate to the outstanding 
Bonds of the Authority. 

, 
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. IN WITNESS WHEREOF, the parties have executed this Agreement as of the 

f 
date first written above. 

B uyar: %of ;L U b V  Se/.c//c~s & fb& (7 

Seller: 

By: 

. .  
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i'iact ar I ane Ferguson 

e 
Ed Gray, 111 
b 

' rom: 
io: 

cc: 

'Richard 1. L o r  Wlott@prodigy.net> 
'ED, 111 GRAY (E-mail)' cedgray3@bsllsouvl.neu: 'Brenda Pollak (Emall)" <Ibpbbp@attbl.com>; 
" B u  Eddy (E-mail)' ceaeddygbrr@luno.wm> 
'Matt Dannheisser (€-mall)' cMattDennheisser@aol.wm>; 'Roy h d r e w s  (E-mail)' 
wa@lalslaw.com> 
Monday, September 16,2002 7:46 PM 

Florida Water Services Asset Purchase Agreement 

Sent: 
Attach: Sept DraR.DOC 
Subject: 

cc SeDt DraftDOC >> 

Ladies & Gentlemen, 

The Attachment is the latest draft from Phil Glldan, the akomey for FlorMa Water Services Corporation (the 
"Sellef) relating Lo the purchase olthe various water systems by Florida Water Services Auhorlty (he '8uyef). 
We had a telephone conference with Phil today and gave him our changes to the d m m e n t  Tornomew we are to 
met with him and his client in order to resolve the remaining issues. At thls point, we annot  say what Changes 
Phil's client will agree to. as he did not have the authority to make declsion In this regard. 

I 

In order to give you opportunity to revievr the APA, we felt in necessary to forward the document In its presenl 
form. However, It is a work in progress and we have a number of matters yet to be negotlated. W e  thought It 
would be helpful to give you a list of many of the points we have made co the Company, so that you would be 
aware of the concems we have with the attached draft. Although the llst will not be complete, It will deal with the 
major points we made. These points are as follows: 

1. It should be expressly stated In the document that neilher the City OF Gulf Breeze nor the City of Milton are 
liable as a result of the Asset Purchase Agreement rAPA"). This is probably unnecessary, but we thought that 
this is a change prudent to obtaln, Matt Dannheisser has expressed hls concern, whlch we all share, about the 
potential for any liability that might arise against the Clty in connection with the transaction, Matthas worried that 
somehow the Florida Water Services Authority might be disregarded as an entity, and its IiabilHles imposed upon 
the Cities, because the Buyer is a 'shelr enQty with no assels. This Is known as 'piercing vle veil', thal is, 
piercing the separition between W S A  and the City. 

We ro&nely preface our discussions with FWS Corp by mentioning the fad that the Buyer ( W S A )  has no 
assets, and the Seller (FWS Corp.) hes no reaurse against anyone. Terry CreMord. a corporate a b " y  with 
our Oetrolt ofice, Is also working wlth us on this transaction beceuae of his sxtenslve experience In bushes$ 
acquisitions. Terry is of the opinion that there is no 'piercing the veil' theory to attack an under.capttali 
wrperation, if the other party knows of the capital inadequacies of lhe party it is dealing with. Neither Tery nor I 
are aware of ANY authority far*piercing a govemmentet separation, particularly when we are going to put into the 
agreement a provision that specifically and erpressty (i) forbids any liability on the part of Gulf Breeze or Milton, 
(il) has lhe Seller acknowledge and agree that it wll not sue w essert liability against Gulf Breeze or MUbn, end 
pi) limlts any liability of FWSA to the revenues real'md from the Utility System, junior and subordinate to the 
payment of the Bonds. 'Tbe Florida court cases uphdding system-revenue limitations-of-liabillky are legion. 
Currently, the City already has a number of these types of obligations outstanding which limlt recwrse to the 
revenues of the utlity, induding Falrpeint Ulilities and South Santa Rosa UtUltles. 

- 

The language to be lndude in the &set Purchasa Agreement is expected to read as fOllOW6: 

Neither the State of Flmida nor any pdlllcal subdivision or munkipality thereof, nor b e  Buyer,.+. 
shall be obligated (1) to exercise RS 4 v ~ o r w n  taring power or any other taxing power in any foTgp . 
on any real or personal properly to piy any liablllty arising out of, or in my connection wheksaeVsr,t+ 
with, thk Agreemenl. or to pay the prindpal of he Bonds, *e hterest t h e h n  or other casts hddmt ! 
thereto or (2) to pay the same from my other funds, except fram the net revenues (the 'Pledged , 

.. . . . _ _  . . - _. . . . . - , . . . . . . .- . . 



Revenues') reallred by the Buyer from Its ownership or operation of the UUlltY system aquired from 
h e  Seller ( h e  'System'), jlrnlor and subordlnate to the payment of any Bond8 or other indebtedness 
payable from such soura. It is further agreed behveen the Buyer and the Seller that thls &=ament 
Agreement and any obligations arising in connectlon therewith, whether for payment of the 
purchase Price. or fw any dah of liability, remedy for breach, of otherwise, shall not constitute a 
lien on the System or any oVler propew of the Authority, or any munidpality, but shaU wnstltute a 
lien only on the Pledged Revenues. in the manner provided In this Agreement. 

Notwithstanding any4hing to the contrary cantalned herein or in any' other Instrument or 
document execuled by or on behalf of the Buyer in connection herewlh no stipulatlm, covenant, 
agreement or obllgation contained herein or therein shall be deemed M construed to be a 
stipulation, covenant, agreement, or obligaljon of any present or future member, ofncer, employee or 
agent of the Buyer, or of any incarporator, member, director, trustee, officer, employee or agent of 
any successor to Vle Buyer, In any such person's individual capacq, and no such person, In his 
individual capacity, shall be liable personally for any breach or nonobsewance of or for any failure 
to perform, fulfill or comply with any such stipulations, covenants, agreements or obllgatlons, nor 
shall any recourse be had for the paymenl of the principal of, premium, i f  any, or interest on any of 
the Bonds or for any claim based thereon M on any such stipulation, covenant, agreemeat or 
obligation. agalnst any such person, in his indivlduel capacity, elther directly or through the Buyer or 
any successor to the Buyer, under any rule of law or equity, statute or constitulion or by the 
elfforcement of any assessment or penalty or othewlse, end all such llability of any su'ch person, in 
his individual capacity, is hereby expressly waived and released: All references to the Buyer In thls 
paragraph shall be deemed lo Include the Buyer, the City of Gulf Breeze, the Clty of Milton, their 
respective Mayors. Council Members. officers, employees, and agents. 

The Buyer shall not be obligaled to pay any liablllty, clalm or obligation arlslng fmm or In 
connection with this Agreement or the transactions cantemplated thereby, or any bands or the 
interesl thereon, from any funds of the Buyer derived from any source aVler than the Pledged 
Revenues, junior and subordinate the payment of the bonds secured by such Pledged Revenues. 
The Seller hereby agrees to indemnify and defend the Buyer and hold the Buyer harmless against 
any and all claims, los$es, llabilities or damages to property or any injury or death of any person or 
persons occumng in connection with the construction, equipping and operation of the ProJect prior b 
dosing. or for any liabnlty any way growing out of or resulting from thls Agreement,.indudmg, withoul 
wihaut limitation, all costs and expenses of the Buyer, indudhg reasonable attorney's fees, incurred 
in the performance of any activities of the Buyer In Eonnedian with Ihe foregoing or the e n f o m m n t  
of any agreement of the BOKOWer herein contained. . All references to the Buyer in this paragmph . shall be deemed to indude the Buyer, the City of Gulf Breeze, the Clty of Milton, their respedive 
+layers, Counal Members, officers, employees, and agents. c 

Nothing herein shall be deemed to authorize, create or impose upon the City of Gulf Breeze of 
the City of Milton any obligation, duty, liability or responsibility for the taking of or refrablng from any 
adlon, or for the payment of any bum for any reason whatsoever. The Seller hereby acknowledges 
acltnowldges that the Clty of Gulf Breeze and the City of Milton shall have no llablllv whatSomw 
on aU;Ount of this Agreement w the transactions contemplated hereby, induding, without Ilmitatkn, 
any dahs or liabilities adolng on account of any breach, mistepresentalion or ather &on or falm 
to a d  on the part of the Buyer. The Seller hereby covenants and agrees that It wii never seek 
remedy or recourse agalnst, w seek to impose any 1iabil.q upon, the City of Gulf Breere or Crty of 
Miiton, for any liability or deim arising in m e c t i o n  with 01 relating to this Agreement or the 
transactions tonternplated thereby. whether agalnst the Buyer, the Cities of Gulf Breeze or Milton 
directly, or otherwise. under any rule of law or equity, statute or coostltution or by the enforcement of 
any provision of thk Agreement, or by way of assessment or penalty or olherwlse, and all such 
liability of any such enlitles Is hereby expressly webed end released. 

I 

Y 

The pmvisiono of this Sedion shell survive the tminetlon of thir Agreement 



2. Since the Buyer intends to make offers of employment to all (or almost all) of the employees of the Seller, 
wc need representations and warranties In regard to the present employees of the Seller. FuFthemore, the 

dlgation of the Buyer to make offers to employees of the Seller has to be Fonditional on the employees meetlng 
.rtain standards and filling out employment applications. As the Buyer will be matching in most cases the 

compensation of the existing employees we will need to have represented tolhe Buyer what vlls compensation is 
(as well as fringe benefits), , 

3. Presently, the APA does not haw representalions of any substance as to ERISA matt- (Le. pension and 
multi-employer plans). We have been advised by teh Seller ihat the only plan Is a 401K that will be converted to a 
municipal-type 403(B) plan. Our own ERISA partner has indlcsted thal there is a potentla1 liability of W S  Carp. 
for underfunded plans of other affliates of the parent company. Accordingly, we are preparing representations 
and warranties that we want in this regard. 

4. The representations in regard to Intellectual Property both in terms of the assets being hnsferred and In 
terms of represenlatlons and warranties are weak. We have already prepared and sent to b e  Seller the 
representations we want in this regard, as well as a change in the transfer of assets sectlon. Because we have 
seen acqusitlons get into trouble because they closed without proper examinatlon of the software licenses, we 
feel that this must be completed prior to the C I O S ~ Q  of the transfer of assets to the Buyer. I 

5. 
have sent to the Seller a section to be added lo the APA which. essentially, permits the Buyer to terminate the 
hnsactlon if the schedules and exhibits are not satisfaclory to It in its reasonable judgment We have also sent 
to Phil language which, agaln, allows the Buyer to walk from the transactlons if the results of its due diligence 
inyestigalion Is not satisfactory to it in its reasonable judgment. 

Since the schedules and exhlblts to the P A  will in most instances not be attached to the APb doslng, we 

6. Presently the APA provides for reimbursement of the Buyer of up to S150,OOO for due diligence eGense 
incurred by the Buyer. The Buyer has agreed to increase lhis amount to 5200,000, We have sent language to 
Ohil stating that if the Buyer antlcipates that the due diligence expense incurred by a is antlclpated to ge above 
~200,000 and the Seller refuses to reimburse the Buyer for this additlonal expense, the Buyer can, agaln, 

remlnate the APA 

7. 
term “material“. The consequence of this is that il would be very difficult for the Buyer to have a claim for 
indemnlflcation unless the basis for the claim were truly catastfophlc. We have suggested that the word 
’materiar be, in most instances, deleted from the APA and, Instead, the concepl in a more pre&-‘ei’irnd less 
severe manner be implemented in the APA by agreeing that claims for indemnity under a cerlaln size not be 
subject Lo indemnification. 

The APA presently uses the word ‘material’ too many times and the APA piles the term ’material” upon the 

8. 
many representations and claims but not for representations relating, for example, to environmental matters or 
title mtters. Consequently, we want the time Mod for these dsims to be longer. and Phil has indicated hls 
agreement that a threeyear period conespondlng to the three-year payment deferral period, is reasonable. 

The time”period for maklng all indemnikatlon claims is two (2) years in the present dmR Thk is usual for 

9. 
the Buyer. This only works properly if the payables and receives are in balance. We want an adjuslmenl , 
mechanism so that the price goes up or down depending on the amount by which ament assels (or a similar 
concept) exceeds ament liabilities. Presently, there is no such mechanism h the APA so, for example, if the 
accounts receivable were very low and the trade payables assumed by the Buyer were hlgh, the Buyer would 
effectively be paylng more than It would expect. Of course, this could hun the Buyer if the sf luabn were reversed 
(trade payables low but accounts recsbable high) but it is generally done In transadbns so that each party Is 
treated fairly and, of course, In most deals, the amount outstanding In trade payables and accounts are more In 
the cantrol of the Seller than the Buyer. 

The APA calls for the Seller to keep ell cash, with &e current payables and recekeables to be assumed by 

IO. We had extenstve discussions with Phl on Idenwlng all the easements that the Seller owns and whether 
the Seller would represent and warrant that the System was loated on either m e d  real estate, leased real . 
estate, or on easement, We requerded that the SeIler give us representations that all of the facniks, to thepxtent 
not located on plopem owned end aonveyed at dosing, wwa properly baled In easements recorded h fav#$: ’, 

the nature of utilities and conbadon, thaf there are probably some plpes, lines etc not phced In easemen@. 

- 
.’ Seller and conveyed to the Buyer, They ere not wiling to give this representation b a u s e  they are certah, g h  .. 
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CIRCUIT COURT 
NINTH JUDICIAL CIRCUIT 

IN AND FOR OSCEOLA COUNTY, FLORIDA 

OSCEOLA COUNTY, a political 
subdivision of the State of Florida, 

P1 ain ti ff, CASE NO: C 102-OC-28 10 

V. 

CITY OF GULF BREEZE, Florida, 
CITY OF MILTON, Florida, municipal 
corporations of the State of Florida, and 
FLORIDA WATER SERVICES AUTHORITY, 
a special-purpose governmental entity, 

Defendants. 
~- 

PLAINTIFF'S REPLY TO DEFENDANTS' MOTION TO 
DISMISS AMENDED COMPLAINT' 

COMES NOW PLAINTIFF OSCEOLA COUNTY, by and through its 

undersigned attorneys, to reply to the Motion to Dismiss Plaintiffs Complaint 

interposed by Defendants, City of Gulf Breeze, City of Milton, and the Florida Water 

Services Authority (FWSA) to controvert the declaratory judgment action %at 

Osceola County filed against Defendants on 13 December 2002. - 



I. STANDARD OF REVIEW 

1. A declaratory judgment action under Fla. Stat. ch. 86 is an action both 

substantive and remedial, the purpose of which is to settle and afford relief from 

insecurity and uncertainty with respect to rights, status, and other equitable or legal 

relations. Declaratory judgment actions are to be liberally construed. Fla. Stat. ch. 

86.101. 

2. This rule of liberal construction extends to instruments filed in 

opposition to motions to dismiss. When a trial court rules on a motion to dismiss, the 

trial court: (1) is confined to the allegations within the four comers of the complaint; 

(2) must accept those allegations as true; and (3) may not speculate as to what the true 

facts may be or what facts may ultimately be proved in the trial of the cause. Lopez- 

Infante v. Union Central Life Insurance Co., 809 So.2d 13, 15 (Fla. 3d DCA 2002). 

Dismissal with prejudice is a severe sanction and one which is not warranted when 

a party is not given the opportunity to amend its petition. Drakeford v. Bamett Bank, 

694 So.2d 822,824 (Fla. 2"d DCA 1997). Dismissal should only be granted when the 

pleader has failed to state a cause of action and it conclusively appears that there is 

no possible way to amend the complaint to state a cause of action, or if there has been 

an abuse of the privilege to amend. Al-Hakim v. Holder, 787 So.2d 939,942 @la. 2"d 

.DCA 200 1). 
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11. ANALYSIS 

A. Osceola Countv Has Standin? To Brin? This Suit To Protect 
The County's Constitutional Home Rule Authoritv As Well As 
The Countv's Best Interest As A Customer Of Florida Water 
Services Corporation 

3. Fla. Const. art. VIII, tj l(a) authorizes the political subdivision of the 

State of Florida into counties. Under Fla. Stat. ch. 125.01(l)(a), counties are 

empowered to prosecute legal causes in their own behalf. Declaratory judgment 

actions are prominent among the legal causes that counties are permitted to prosecute 

in their own behalf. Santa Rosa County v. Administration Comm 'n, Div. of Admin. 

Hearings, et al., 66 1 So.2d 1 190 (Fla. 1995)(county sought declaratory judgment to 

ascertain legality of unfunded mandates). 

4. A county has standing to sue for a declaratory judgment if the trial court 

finds: 

there is a bona fide, actual, present practical need for the 
declaration; that the declaration should deal with a present, 
ascertained or ascertainable state of facts or present 
controversy as to a state of facts; that some immunity, 
power, privilege or right of the complaining party is 
dependent upon the facts or the law applicable to the facts; 
that there is some person or persons who have, or 
reasonably may have an actual, present, adverse and 
antagonistic interest in the subject matter, either in fact or 
law; that the antagonistic and adverse interest are all before 
the court by proper process or class representation and that 
the relief sought is not merely the giving of legal advice by *s I 2 

.. 
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the courts or the answer to questions propounded from 
curiosity. These elements are necessary.. . to maintain the 
status of the proceeding as being judicial in nature and 
therefore within the constitutional powers of the courts. 

Santa Rosa County, 66 1 So.2d at 1 192- 1 193. To evaluate the foregoing elements in 

the context of the facts here is to refute Defendants’ allegations regarding standing. 

5 .  There is a bonafide, present, practical need for the declarations sought 

by Osceola County. Defendants and the Florida Water Services Corporation (Florida 

Water) have signed an acquisition agreement whereby Defendants will acquire 

absolute and arguably unassailable control over the eight water and wastewater 

treatment systems located within Osceola County. Both Osceola County and its 

residents receive water and wastewater treatment services from these systems. Time 

is of the essence because the sale is scheduled to close by 14 February 2003. 

6.  The declaration deals with a present controversy as to a state of facts. 

Defendants contend that Fla. Stat. ch. 163 authorizes them to acquire water and 

wastewater treatment systems that: (1) are not located within the bounds of 

Defendant municipalities; (2) are not adjacent to or contiguous with Defendant 

municipalities; (3) have no customers within, adjacent to, or contiguous with 

Defendant municipalities; and (4) have no attendant legal or equitable considerations 

justifying ownership by Defendant municipalities or their proxy, Defendant FWSA. 
) .  . , = ,  7 
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7. Osceola County disagrees with Defendants and asks this Court, among 

other things, to declare that Fla. Stat. ch. 163 neither envisions nor authorizes the kind 

of usurpation of constitutional home-rule power that Defendants are attempting to 

effect here. Osceola County maintains that it is beyond the scope of an interlocal 

agreement to wrest control of water systems from the County and vest it in a 

governmental authority residing over 500 miles away which has no accountability in 

management, operation, or rate-fixing to either the Osceola County customers served 

or any other entity. 

8. Turning to the next element, Osceola County believes that Defendants’ 

conduct violates the County’s constitutional home rule rights. Fla. Const. art. VIII, 

$ l(g) vests home rule power in Osceola County to protect the interests of the County 

and its residents. Under Fla. Stat. ch. 125.01(l)(k), Osceola County has the authority 

to “[plrovide and regulate . . . water and alternative water supplies, including, but not 

>> limited to, reclaimed water. . . 
9. The Florida Constitution provides Osceola County home rule authority 

to take such actions as are necessary to protect the best interests of the County and 

its residents. 

10. The Florida Statutes also evince a legislative detexmination that local 

governmental control ofwater and other utilitysystems serves the public purposes for: .%, ., 4 ?=j 
, 
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which such governments have been ordained as evidenced by the following: (a) the 

Local Government Comprehensive Planning and Land Development Regulatory Act, 

Part 11, Fla. Stat. ch. 163, requires each county and municipality to adopt a financially 

feasible local government comprehensive plan and implementing land development 

regulations; (b) Fla. Stat. ch. 163.3 177(3) requires each comprehensive plan to 

contain a mandatory capital improvement element for all public facilities including 

sanitary sewer and potable water facilities. See Fla. Stat. ch. 163.3 164(24$ (definition 

of "public facilities")2; (c) Fla. Stat. ch. 163.3 180 establishes this concurrency 

mandate for the availability of public facilities as a key enforcement and monitoring 

mechanism within the local comprehensive planning process; and (d) Fla. Stat. ch. 

164.105 1, dealing with intergovernmental disputes, recognizes the importance of the 

matters at issue by expressly including service provision areas (ch. 164.105 l(3)) and 
. .  . 

allocations of resources, including water, land, .or other natural resources (ch. 

164.105 l(4)) within the matters to which such law shall apply. 

%pecifically, Fla. Stat. ch. 163.3 180(2)(a) provides: 

Consistent with public health and safe&, sanitary sewer, 
solid waste, drainage, and potable water facilities shall be 
in place and available to serve new development no later 
than the issuance by the local government of a certificate 
of occupancy or its functional equivalent. 

I 

Id. 
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1 1. Fla. Stat. ch. 367 provides the statutory authority for the regulation of 

privately-owned water and wastewater systems as to both service and rates and grants 

the Florida Public Service Commission (FPSC) the exclusive jurisdiction for such 

regulatory functions. Additionally, under such regulatory scheme, Fla. Stat. ch. 

367.171 grants to each county the option to exclude itself from regulation by the 

FPSC and regulate the rates and services of a privately-owned utility by the adoption 

of a resolution by the board of county commissioners. Fla. Stat. ch. 367.022 exempts 

from such regulatory scheme systems owned, operated, and managed by 

governmental authorities. 

12. Acquisition of the Florida Water utility assets by the FWSA places 

exclusive jurisdiction over the rates and service of the existing Florida Water utility 

assets in the FWSA governing board. The power of Osceola County to provide and 

plan for the availability of essential water and wastewater public facilities concurrent 

with the demand for such facilities within the County is abrogated and placed within 

the sole discretion of the Gulf Breeze City Council in violation of the power of local 

self-government constitutionally granted to Osceola County as a charter coun@. Such 

abrogation of the power of local self-government provided in the Osceola County 

charter jeopardizes the County’s power to comply with the statutory mandated local 

comprehensive planning requirements and places all growth management initiatives, : i -  : .id 
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relating to water and wastewater public facilities within the untrammeled whim and 

discretion of the FWSA governing board. 

13. Defendants mischaracterize the County's pleadings by suggesting that 

the County's Complaint alleges the County regulates private utilities within the 

County (Motion to Dismiss at para. 19). Osceola County does not regulate private 

utilities and never alleges in its Complaint that it does so. However, Defendants 

choose to ignore that Osceola Count is a customer of Florida Water and has paid 

Capital Charges to Florida Water in the past to hook onto the Florida Water system. 

14. Defendants allege that the FPSC does not have authority to address any 

issues raised by interested parties, including customers of Florida Water, but rather 

must approve the transfer from Florida Water to FWSA "as ofright." Defendants also 

allege that counties which have elected to regulate private utilities within their 

political boundaries also cannot address issues raised by interested parties, including 

customers, but rather must approve the transfer fiom Florida Water to FWSA "as of 

right." As evidenced by Defendants' Motion to Dismiss, Defendants further seek to 

deny interested parties, including customers, access.to any court in which to seek 

redress or a hearing on such interested party's issues. Effectively, Defendants would 

have this Court believe that Florida constitutional, statutory, and common law 

countenanw a situation where an adversely effected, interested party would be left ' J  

i ! 

.C .a 
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with no legal recourse to any court or regulatory authority for redress of grievances. 

This proposition flies in the face of all accepted notions of due process reflected in 

the United States and Florida Constitutions; this Court should summarily reject the 

argument. 

15. Osceola County has standing to bring this action for two reasons. First, 

the County possesses constitutional home rule authority to protect the morals, health, 

welfare, and safety of the County and its residents, as reflected in many Florida 

Statutes, whch authority FWSA seeks to abrogate by its proposed acquisition. 

Second, Osceola County is a customer served by Florida Water and adversely effected 

by the proposed FWSA acquisition. 

16. Defendants also suggest that Osceola County must presume legislation 

to be valid and thus the County has no standing to assert its causes of action before 

this Court (Motion to Dismiss, para. 7). However, Defendants mischaracterize the 

premise of Osceola County's Complaint. Osceola County does not attack the validity 

of Fla. Stat. ch. 163; rather the County contests Defendants' attempt to misuse 

Chapter 163 in such a way as to unlawfully infkinge upon the County's constitutional 

home rule powers and statutory obligations. 

17. Osceola County asserts that, in light of the equitable and factual 

considerations operative here, the County's constitutional home rule powers, as more . t! 
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specifically defined, in part, by the Florida Statutes, predominate over Defendants’ 

right to pursue profits by acquiring a utility system which bears no connection to the 

two cities or their respective residents. Among the factors compelling this conclusion 

are: (1) No Florida Water assets or customers are located within Gulf Breeze or 

Milton; (2) Florida Water assets in Osceola County are located over 500 miles fiom 

Gulf Breeze and Milton; (3) Osceola County is not entitled to participate in any 

aspect of the FWSA’s governance, despite the FWSA’s assertion of control over 

water and wastewater systems serving Osceola County and its residents; (4) 

Defendants allege that Osceola County is not entitled to notice of FWSA meetings; 

and (5) the structure of the FWSA and terms of the proposed acquisition agreement 

makes it apparent that the FWSA is nothing more than a proxy through which Gulf 

Breeze and Milton can ensure a steady flow of profit to their respective municipal 

coffers. Indeed, while the Cities of Gulf Breeze and Milton are guaranteed profit 

f?om the utility operations each year, neither the Cities nor FWSA are responsible for 

structuring the bond financing for the acquisition. Rather, Florida Water, the seller, 

is responsible for structuring the financing for the buyer, FWSA. 

1 8. Osceola County has an actual, present, adverse, and antagonistic interest 

in the subject matter of this law suit, both in fact and law. In fact, Osceola County is 

a Florida Water customer, having paid connection fees and received water and 
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wastewater treatment services for several county facilities. It disserves Osceola 

County’s interests to have control of these systems reposed in a governmental entity 

so far removed in terms of geography and participatory opportunities. In law, the 

parties could not be more divergent in their views as to which statutory scheme 

applies in this situation. Defendants argue that Fla. Stat. ch. 163 operates to make 

their interlocal agreement trump Osceola County’s constitutional home rule rights. 

19. Osceola Couvty believes such a result to be equally incongruous and 

improper in light of the County’s constitutional home rule powers and the statutory 

autonomy the County enjoys under Fla. Stat. ch. 125, as well as the legislative history 

and intent behind Fla. Stat. ch. 163. 

20. The antagonistic and adverse interests adverted to in the preceding 

paragraphs are all before this Court by proper process. This Court has jurisdiction 

over the cause. Declaratory judgment is a permissible medium by which to seek its 

resolution. 

adjudicating this action and thereby delineating the parties’ rights. 

There are no procedural or substantive obstacles to this Court 

21. Finally, Osceola County has not pursued this cause as a subterfbge for 

obtaining an advisory opinion or to satisfl idle curiosity. To the contrary, the parties 

are irreconcilably adverse, the facts underlying their dispute are manifest, and the 
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constitutional implications and statutes pertinent to this dispute create questions of 

law that must be resolved by this Court. 

22. Defendants misapprehend the nature of Osceola County’s constitutional 

exceptions herein. Osceola County does not dispute the constitutionality of Fla. Stat. 

ch. 163. Rather, Osceola County’s objections to Defendants’ conduct arise from the 

purely commercial venture that Defendants have structured under Fla. Stat. 163 and 

how Defendant’s venture adversely impacts Osceola County’s fundamental rights, to 

constitutional due process and home rule. 

B. No Valid Municipal Purpose Will Be Served Bv The Cities Of 
Gulf Breeze And Milton PurchasinP The Facilities Of Florida 
Water Services Corporation 

Under the Municipal Home Rule Powers Act, Fla. Stat. ch. 166.0 1 , cities 

have broad home rule powers within their jurisdictional limits, subject to the caveat 

23. 

that the city’s powers must be exercised for “valid municipal purposes.” City of 

Ocala v. Nye, 608 So.2d 15 (Fla. 1992). A municipal action has no valid municipal 

purpose if such action bears no relation to the morals, health, welfare, protection, and 

safety of the municiDalitfs citizens. City of Omzond Beach v. County of Volusia, 535 

So.2d 302 @la. 5* DCA 1988) [emphasis added]. 

24. Here, Gulf Breeze and Milton have attempted to create in the FWSA an 
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minimum level ofannual profits. AS the FWSA’s attomey explained to GulfBreeze’s 

City Attorney in correspondence dated 16 September 2002, “As you know, the 

objective we are pursuing is to implement a plan to expand the revenue sources of the 

City without creating any liability.” Indeed, the FWSA has been unapologetic in 

stating that the proposed acquisition is strictly a business proposition for the profits 

that Florida Water will generate for the cities. The FWSA intends to issue bonds to 

fund its acquisition of Florida Water’s assets. However, the Florida Supreme Court 

has spoken regarding the lawfblness of a municipality issuing bonds for profit- 

making business ventures, finding that no valid public purpose exists where the 

primary purpose of a bond issue is obviously to obtain proceeds to be used in an 

investment for profit. State v. City of Orlando, 576 So.2d 13 15 (Fla. 1991). The 

declaration that the court made in City of Orlando is equally apposite here: 

A municipality exists . . . to provide services to its 
inhabitants. . . . We see no valid public purpose in 
investing for investing’s sake. Making a profit is an aspect 
of commerce more properly left to commercial banking and 
business entities. 

576 So.2d at 13 17. 

25. Indeed, it is beyond dispute that all municipal or county actions must 

serve a county or municipal purpose. Fla. Const. art. VIII, 6 2@) (municipalities may 

only exercise powers that serve a municipal purpose); see also, lBruton v. &de 
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County, 166 So. 2d 445,447 (Ha. 1964); Basic Energy Cory. v. Hamilton County, 

652 So. 2d 1237, 1239 (Fla. lst DCA 1995). The term "municipal purpose" has been 

defined as encompassing "all activities essential to the health, morals, protection and 

welfare of the municipality." See State v. City of Jacksonville, 50 So. 2d 532, 535 

(Fla. 195 1). "A municipality exists . . . to provide services to its inhabitants." City 

of Orlando, supra, 576 So. at 13 17. "Municipal fbnctions include fimctions which 

specifically and peculiarly promote the comfort, convenience, safety and happiness 

of the citizens of the municipality rather than the welfare of the general public." 

Greater Orlando Aviation Authority v. Crotty, 775 So. 2d 978, 981 (Fla. 5' DCA 

2000), rev. dismissed, 790 So. 2d 1103 (Fla. 2001) [emphasis added]. When a 

municipal act "has no reasonable relationship to the morals, health, welfare and safety 

of the people of a municipality, it is beyond the authorized exercise of the police 

power of the municipality." See City of Omzond Beach v. County of Volusia, 535 So. 

2d 302,304 (Fla. 5' DCA 1988). Municipal hc t ions  are those created or granted 

for the special benefit and advantage of the urban community embraced within the 

corporate boundaries. See ChardkoffJunk Co. v. Cib  of Tampa, 135 So. 457 @la. 

193 1); see also, City of Winter Parkv. Montesi, 448 So. 2d 1242 @la. 5'DCA 1985). 

The furnishing of water and sewer services proposed by Defendants to 

residents of another city or county would not serve a municipal purpose for the 

I 

26. 
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residents of the Cities of Milton and Gulf Breeze. See, e.g., Kelsorz v. City of 

Pensacola, 483 So. 2d 77 (Fla. lst DCA 1986) (recognizing that a project for the 

benefit of another jurisdiction’s residents does not serve a valid municipal purpose 

in the original jurisdiction). 

27. In this regard, Kelson v. City of Pensacola, supra, 483 So.2d at 77, is 

instructive. There, Escambia County challenged Fla. Stat. chapter 163, Part 111, which 

allocated a portion of county funds to a communityredevelopment agency established 

and operated by the City of Pensacola. The county alleged that this allocation of 

county revenue violated Fla. Const. art. Article VII, 6 9(a) which prohibits the use of 

county h d s  for other than county purposes. Escambia County argued that the 

community redevelopment agency did not serve a county purpose because it operated 

solely within the inner city and the county had no input as to how the money was 

spent. Id. at 78. The court disagreed with Escambia County’s allegations and 

concluded that the Community Redevelopment Agency’s use of county h d s  served 

a valid county purpose because: 0 

All of the property in the Community Redevelopment Area 
is in Escambia County as well as the City of Pensacola. 
All who reside in the Community Redevelopment Area 
also reside in the County. The County benefits from the 
reduction of economically depressed areas, which areas 
also create burdens to the County. 

’ 
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Id. at 79. 

28. Unlike Kelson, where county revenue was being expended for the benefit 

of county residents within the county, the Cities of Gulf Breeze and Milton have 

formed the FWSA to acquire the water and wastewater utility assets of Florida Water 

Services. None of the Florida Water Services' assets are within these two 

municipalities and neither City nor its residents are served by Florida Water Services. 

In fact, the closest Florida Water Services system is approximately 100 miles from 

Milton and Gulf Breeze. Accordingly, the formation of the FWSA and its provision 

of utility service wholly and exclusively concems residents of other cities and 

counties. Such an action on the part of Milton and Gulf Breeze does not serve any 

valid municipal purpose. Rather, the facts here more closely resemble those in City 

of Orlando, supra, 576 So. 2d at 13 15, where the Florida Supreme Court declared 

that, while certain ventures may be profitable for a local government, such 

profitability does not qualiQ as a proper municipal or county purpose. 

29. In City of Orlando, the city sought to validate a proposed bond issue. 

The proceeds were to be loaned to other governmental units in the State of Florida. 

The primary purpose of the bonds, therefore, was to "obtain proceeds that will be 

used to invest for a profit." Id. at 13 17. On this fact, the court decided: 
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We now conclude that borrowing money for the primary 
purpose of reinvestment is not a valid municipal purpose as 
contemplated by article VIII, section 2(b). A municipality 
exists in order to provide services to its inhabitants. As 
noted in then Chief Justice McDonald's dissenting opinion 
in State v. City of Panama City Beach, we "see no valid 
public purpose in investing for investing's sake. Making a 
profit on an investment is an aspect of commerce more 
properly left to commercial banking and business entities." 

Id. (quoting McDonald, C.J., dissenting, 529 So. 2d at 257). This logic can be 

applied to the formation of the FWSA and the potential acquisition of water and 

sewer facilities of Florida Water, which serve the residents of other cities and 

counties in the state. Accordingly, the only purpose such an acquisition could be 

designed to serve is the generation of profit for Milton and Gulf Breeze. In fact, 

several news articles and statements issued by representatives of Milton and Gulf 

Breeze have affirmed that their primary motivation is financial profit for the cities. 
,, 

Additionally, the interlocal agreement creating the FWSA provides for the Cities of 

Milton and Gulf Breeze to receive certain guaranteed profits every year from the 

operation of the Florida Water facilities. In the words of the Florida Supreme Court, 

a purely profit making motivation does not serve a valid municipal purpose. Id.; see 

also, Crotty, supra, 775 So. 2d at 978 (concluding the operation of a hotel was purely 
\ 

profit-oriented and as such was primarily a private purpose, not a municipal one). 
I 

I 
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30. Also exemplary on the question of municipal purpose is Basic Energy 

Corp. v. Hamilton County, supra, 652 So. 2d at 1237. There, the County and the 

City of Jasper sought to condemn under the city's powers property that was to be used 

as the site for a prison to be owned and operated by the State of Florida. The court 

found that, while the City of Jasper had the statutory authority to condemn property 

and to construct jails, there was no valid municipal purpose. The court declared: 

The donation of land for the construction of a state prison 
may incidentally relate to the protection of municipal 
inhabitants; however, ths  purpose is no more particular to 
residents of the city of Jasper than to any other inhabitants 
of the state. Thus, we conclude no municbal purpose has 
been asserted. 

Id. at 1239 (emphasis in original). 

3 1, Accordingly, absent a valid municipal purpose which serves.the morals, 

health, welfare, and safety of the inhabitants of the Cities of Milton and Gulf Breeze, 

those two municipalities may not act to form the FWSA and authorize the acquisition - 

ofFlorida Water's assets. See Cip ofBoca Raton v. Gidman, 440 So. 2d 1277,1280 

@la. 1983) (stipulating the first question for any municipal act is whether "the action 

[was] undertaken for a municipal purpose?"). In the present circumstances, the 
- *  

acquisition of water and sewer utilities in other parts of the state for the sole purpose 

of generating a profit is not a municipal purpose. 
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32. The Cities cannot lawfully form an authority and issue bonds for the sole 

purpose of operating a business for profit, especially when doing so redounds to the 

material detriment of Osceola County by abrogating both the County’s constitutional 

home rule powers and its statutory comprehensive planning and growth management 

resp on s i b i 1 i ties . 

C. Florida Law Bars Defendants’ Extraterritorial Assertion Of 
Ownership Riyhts Over Osceola County’s Water Systems 

33. The hndamental statutory and constitutional predicate for the exercise 

of joint powers by local government pursuant to an interlocal agreement under the 

authority of Part 11, Fla. Stat. ch. 163, is declared in Fla. Stat. ch. 163.01(4): 

A local agency of this state may exercise jointly with any 
other public agency of the state, of any other state, or of the 
United States Government any power, privilege, or 
authority which such agencies share in common and which 
each might exercise separately. 

Neither Gulf Breeze nor Milton shares in common the power to acquire water and 

wastewater utility systems outside their boundaries absent the consent or 

acquiescence of the local governments within whose jurisdiction such utility systems 

are located. Any joint power exercised through the creation of a separate legal enti& 

pursuant to Fla. Stat. ch. 163.01(7)(g)l cannot be a power that neither Milton nor 

Gulf Breeze shares in common. 
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34. Fla. Stat. ch. 163.0 1 (7)(g) mandates that: 

[Alny separate legal entity created under this section, the 
membership of which is limited to municipalities and 
counties of the State, may acquire, own, construct, 
improve, operate, and manage public facilities relating to 
a governmental function or purpose, including, but not 
limited to . . . water or alternative water supply facilities 
. . . which may serve populations within or outside of the 
members of the entity. 

35. The rule in Florida is that any extraterritorial exercise of municipal 

power must be authorized by general or special law. This rule is constitutional in 

origin and affirmed by Fla. Stat. ch. 166.02 1. Fla. Const. art. VIII, 8 2(c) mandates 

that "[mlunicipal annexation of unincorporated territory, merger of municipalities, 

and exercises of extra-territorial powers by municipalities shall be as provided by 

general or special law." Id. The Municipal Home Rule Powers Act .specifically 

recognizes that 

pursuant to the grant of power set forth in s. 2(b), Art. VI11 
of the State Constitution, the legislative body of each 
municipality has the power to enact legislation concerning 
any subject matter upon which the State Legislature may 
act, except: 

(a) The subjects of annexation, merger, and exercise of 1 

extraterritorial power, which require general or special law 
pursuant to s. 2(c), Art. Vm of the State Constitution ... 
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Fla. Stat. ch. 166.021(3). Thus, the powers of a municipality end at the municipal 

boundary and cannot, absent a plain manifestation of legislative intent, be exercised 

beyond the municipality's limits. Consequently, because Fla. Stat. ch. 163.0 l(4) 

provides that public agencies may exercise jointly any power that such agencies share 

in common and which each might exercise separately, the Cities of Gulf Breeze and 

Milton must have either a general law or special law authorization to purchase the 

Florida Water's assets through the FWSA. See Gaines v. City of Orlando, 450 So. 

2d 1174 (Fla. 5' DCA 1984); State v. City of Riviera Beach, 397 So. 2d 685 (Fla. 

198 1). 

36. The only exception to this constitutional limitation on municipal power 

recognized by the Florida courts is the extraterritorial exercise of proprietary powers 

by municipalities where such powers are "supported by or derived from legislative 

grant." Id. at 688. Defendants' Motion to Dismiss, at para. 20, cites State v. City of 

Riviera Beach, supra, 397 So.2d at 685, where the Florida Supreme Court validated 

a revenue bond issue by the City of Riviera Beach to fund an industrial project in an 

adjoining unincorporated area of the county. Despite the lack of a clear grant-of 

extraterritorial powers to municipalities, the Supreme Court discerned the legislative 

intent of the Floridahdustrial Development Financing Act, Fla. Stat. Part II, ch. 159, , t 

and concluded: 
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The legislature, in other words, has found that the 
undertaking of industrial development projects by local 
government is a matter of state interest and that the 
issuance of bonds in support of these projects by local 
governments without regard to the boundaries between 
them better serves the state interest or purpose more 
effectively and efficiently ... The Act, construed as a whole, 
clearly provides for the undertaking by a municipality of an 
industrial development project located outside of its 
boundaries. 

Id. at 687. 

37. However, it is critical to recognize that after finding legislative 

authorization for the exercise of extraterritorial powers by the City of Riviera Beach, 

the Florida Supreme Court next analyzed if, under the facts of that particular case, a 

public purpose was served by the undertaking of an industrial development project 

outside the municipal boundaries. The Court determined that the requisite public 
('Y. 

purpose was present because "of the existence of a benefit nexus between the 

proposed project and the city and its inhabitants." Id. at 688. The Court found: 

Benefits are abundantly clear from evidence which shows 
the proximity of the project to the city, the job 
opportunities, the equal opportunity employment, the wage 
scales, the employee training p r o m ,  stimuli to the local 
economy, and the mutual desire of the company and the I 

city that the project site become a part of the city. 

Id. at 688. Accordingly, the general legislative authorization cited by Defendants in 

t 



extraterritorial powers. A valid municipal purpose must still be served by 

Defendants' proposed acquisition under the particular facts permitted before a 

municipality may validly act outside its boundaries. 

38. For this reason also, Defendants' attempt to construe the Supreme Court's 

dicta in City of Orlando, supra, 576 So.2d at 1315, referring to the Interlocal 

Cooperation Act as possibly authorizing and validating Defendants' profit motivated 

acquisition of FWSA, is misplaced. As the precedent on this topic discussed 
, 

previously herein made plain, the courts remain obligated to determine whether a 

valid municipal purpose impacting the health, morals, protection, and welfare of the 

residents of the Cities of Gulf Breeze and Milton is served by the proposed 

acquisition. Defendants' proposed acquisition has no animus other than profit. No 
. .. 

valid municipal purpose is so served. 

39. In addition, both the legislative history of this section, and precedent 

evaluating municipal acquisition of water systems, show that Fla. Stat. ch. 

163.01(7)(g) did not authorize the artifice that Defendants attempt here. The 

Legislative Staff Report for this section (then known-as House Bill 1323; ch. 97-236, 

Laws of Florida) confirms that the Legislature never intended for municipal powers 
I 

i to be extended to authorize entry into interlocal agreements for the acquisitionandi 

. .  maintenance of water;supply:,.a+se , .  by local governments "which 
. , . ..,, ' 

p ' 

.. . 
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assets or customers of the utility to be acquired within its political borders. The Staff 

Report explained that ". . . ch. 163, F.S., regulates interlocal agreements, whereby 

cities or counties enter into agreements to provide services, or share expenses for 

services which their residents need." [Emphasis added.] 

40. The acquisition of 152 water and wastewater utility systems by Milton 

and Gulf Breeze, all of which are located outside of either City's jurisdictional 

boundaries and provide no service to the residents of either City, without the consent 

or acquiescence of the local governments within whose jurisdiction such utility 

systems are located, cannot constitute a joint power which each City shares in 

common. The provision of Fla. Stat. ch. 163 .O 1 (7)(g)( l), providing that a separate 

legal entity can acquire systems that servepopulations outside of the members of the 

entity, does not extend the common power of either Milton or Gulf Breeze since no 

Florida Water utility assets are located within the boundaries of either government. 

. 

4 1. Similarly, where the judiciaxy has upheld municipalities' extraterritorial 

exertion of their corporate powers regarding proprietary projects such as the instant 

one, the areas in which those powers were applied were limited to locales adjacent to 

and contiguous with the cities' boundaries. Moreover, the extraterritorial application 

of municipal power was approved where: it was necessary or imperative for the 
4 - 

protection , .  of the.public health of the residents of the city (State v. City of Pensacola, 
>' t f 

1 
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197 So. 520 (Fla. 1940)); existing private facilities were inadequate for present needs 

of city residents and those facilities of contiguous entities were inadequate (State V .  

City of Melbourne, 93 So.2d 37 1 (Fla. 1957)); or there was an urgent need for water, 

and alternative sources necessary to serve residents of the city were inadequate (State 

v. City of Cocoa, 92 So.2d 537 (Fla. 1957), Town ofRiviera Beach v. State, 53 So.2d 

828 (Fla. 195 1)). 

42. The foregoing equitable and legal, considerations establish that 

Defendants would exceed their authority by unilaterally asserting extraterritorial 

jurisdiction over the assets involved here. 

43. Finally, the Cities cannot attempt to do together under Fla. Stat. ch. 163 

what neither of them can do separately, i.e., acquire utility facilities outside their 

municipal boundaries. Part I of Chapter 163 is the Florida Interlocal Cooperation 

Act. The purpose of this Act is to allow local govemments to make the most efficient 

use .of their common powers by enabling them to cooperate with other local 

governments to provide services and facilities through interlocal agreement. See Fla. 

Stat. ch. 163.01(2). 

44. The Act authorizes local govemments to exercise jointly "any power, 

privilege, or authority which such agencies share in common and which each might 

exercise sqarately.",. See Fla. Stat. ch. .1 63.01(4)3(emphasis .added). - ?Fla Stat.&. $ -  .i 
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163.0 1 (7)(g) authorizes the formation of utility authorities that may issue debt to 

acquire, own, construct, improve, operate, and manage public facilities, including 

water and wastewater facilities. Fla. Stat. ch. 163.01(7)(g)l. This statutory section 

attempts to empower these utility authorities to "serve populations within or outside 

of the members of the entity." Id. However, this section also provides that any utility 

authority created under this statute is bound by the terms of Fla. Stat. ch. 125.01 

relating to counties and 166.02 1 relating to municipalities. Id. Accordingly, a utility 

authority, such as the FWSA, which is composed of municipal entities is bound by 

the extraterritorial authority limitation of the Florida Constitution, as recognized in 

Fla. Stat. ch. 166.021. 

45. In addition, the Cities of Milton and Gulf Breeze jointly and singly lack 

sufficient authority to acquire utility facilities across the State of Florida when the 

closest facility is more than 100 miles away fiom both cities. Language in Fla. Stat. 

ch. 163.01(7)(g)l states that any separate utility authority may serve populations 

within or outside of the member entities. However, given the overall structure of the 

Florida Interlocal Cooperation Act and its focus on local cooperation to provide 
d 

services based on "mutual advantage" to the local communities, the Florida 

Legislature did not intend for these utility authorities to operate in the manner of the 

FWSA. Reading Fla. Stat. ch. 163,~Part il: as a whole, common sense compels ,the;:] q 
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conclusion that the primary purpose of any utility authority created under Fla. Stat. 

ch. 163.0 1(7)(g) is to serve some populations within the boundaries of the authority 

members, and that the ability to serve populations outside the members' boundaries 

is merely a collateral and incidental right. Moreover, even if Fla. Stat. ch. 

163 .O 1 (7)(g) 1 is sufficient legislative authorization for the attempted purchase by the 

FWSA of Florida Water Services' assets, the requisite public purpose, as explained 

in City ofRiviera Beach, supra, 397 So.2d at 685, cannot be demonstrated under the 

present facts. 

46. Additionally, while the courts have not decided the issue of whether 

consent is necessary absent a specific statutory provision, such consent is a predicate 

to the extension of water and sewer facilities into an adjacent or remote local 

government. The home rule provisions of the Florida Constitution grant each county 

and city government all the powers of local self-government, including the power to 

provide necessary water and wastewater utility services to its inhabitants. See Fla. 

Stat. chs. 125.0 1 (l)(k)( l), 166.02 1, and 1 80.02. To reconcile the specific authority 

granted to each county and municipality to provide public utilities within-its 

jurisdiction with the competing proprietary power of local governments to engage in 
I 

utility activities, consent of the local government with jurisdiction over the area is 

f ,. necessary prior to intrusion by another government. See Tom of Palm Beach v. City 
I 
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of West Palm Beach, 239 So. 2d 835,838 (Fla. 4"' DCA 1970) (noting with approval 

the commentary in McQuillin, MunicipaZ Corporations, that "unless authorized by 

statute a municipal corporation cannot extend its sewers into the territory of another 

municipality without its consent"). Any other interpretation would frustrate the very 

essence of home rule and nullifies the purpose of the Florida Interlocal Cooperation 

Act of 1969, Fla. Stat. ch. 163.0 1. For the foregoing reasons, the Defendants' attempt 

to exert extraterritorial authority over Florida Water systems is unlawful and must 

fail. 

D. The Pavment T o  Florida Water Of $36 Million In CaDital 
Charpes Violates Florida Law 

47. Defendants grossly mischaracterize the foundation of Count I11 of 

Osceola County's complaint. The County does not challenge the statutory 

authorization or ability of a legitimate authority created pursuaot to Fla. Stat. ch. 163 

to issue bonds to generate f h d s  for facility construction. Instead, Osceola County - 

challenges the FWSA's proposed use of Capital Charges paid by future customers as 

they connect to the Florida Water system. The proposed acquisition agreement would 

exclude $36 million of Capital Charges paid by fbture customers from assets being 

acquired by the FWSA. In this way, Florida Water is permitted to keep $36 million 

of Capital Charges as additional payment for the utility system. I 
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48. Defendants allege that the acquisition agreement attached as Exhibit C 

to the County's complaint was not an accurate representation of the agreement 

between FWSA and Florida Water. The agreement attached to the Complaint was the 

agreement filed by Allete, Inc., Florida Water's parent company, with the Securities 

and Exchange Commission on September 20, 2002. As such, Osceola County is 

entitled to assume that such Agreement is an accurate representation of the 

Agreement approved by the parties. Moreover, review of the pertinent section 2.2(b) 

of the Agreement as filed with the SEC and section 2.2(b) of the Agreement actually 

signed by FWSA and Florida Water and dated as of September 19,2002, a copy of 

which is attached as Exhibit A hereto, reveals that the language in section 2.2(b) and 

all other sections pertinent to Capital Charges are identical. For these reasons, it is 

disingenuous for Defendants to represent to this Court that, "The Defendants have not 

entered an agreement as Plaintiff represents." 

49. Defendants suggest that this language has been amended by the parties 

in such a way that the County's cause of action is moot and should be dismissed 

(Motion to Dismiss at para. 26). Defendants do not present this Court with a copy-of 

the alleged amended agreement and have not presented Osceola County with a copy 

of such alleged amended agreement. 
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50. However, attached as Exhibit B hereto is a copy of a draft "Amendment 

and Restatement of Asset Purchase Agreement by and between Florida Water 

Services Corporation and Florida Water Services Authority Dated as of December 2 1, 

2002" (the "Draft Amendment"). Unless this amended agreement was executed by 

FWSA without public notice and hearing, it remains unsigned and is therefore of no 

effect. Therefore, Defendants' allegations that the County's Count I11 may be 

dismissed as moot because the acquisition agreement signed on September 19,2002, 

has been amended is misplaced. 

51. In addition, the Defendants' attempt to restructure the interval and 

process by which Florida Water is to receive $36 million of Capital Charges, as 

revealed in section 2.2(b) and section 1.1 of the Draft Amendment under the 

definition of "Maximum Annual Retainage," even if the Draft Amendment were 

executed, does not change the substantive legal issue raised by Osceola County. 

52. The Capital Charges at issue, when collected by local governments, are 

commonly referred to as impact fees or capacity charges. Capital Charges are 

imposed against new development to provide for the cost of capital facilities made 

necessary by that growth. For example, in City of Dunedin v. Contractors and 

Builders Association of Pinellus County, 3 12 So. 2d 763 (Fla. 2"d DCA 1975), the 

y 1 I 
court stated, "Where a city's waterand sewer facilities would be adequate to serve its 
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present inhabitants were it not for drastic growth, it seems unfair to make the existing 

inhabitants pay for new systems when they have already been paying for the old 

ones.” 312 So.2d at 766; see also Hollywood, Inc., supra, 431 So. 2d at 606. 

53. Defendants continue to allege in the Draft Amendment that the FWSA 

is permitting Florida Water to retain $36 million of Capital Charges as compensation 

for excess capacity in the Florida Water system (Exhibit B, Draft Amendment, section 

2.2(b)). However, Defendants do not even attempt to refute the fact that $44 million 

of facility expansions are required by FWSA in the first three years after the proposed 

acquisition and additional investment in facility expansions is required to be made by 

FWSA in the fourth and fifth years after acquisition. The substantive legal issue 

remains and is not mooted by Defendants’-agreement to reduce the Capital Charges 

retained by Florida Water the first three years and permit Florida Water’s additional 

retention of Capital Charges beyond the third year such that Florida Water shall 

continue to collect $36 million. 

54. Florida courts apply a two prong test when considering whether a Capital 

Charge may be collected by a government-owned utility and whether a fee being 

charged is reasonable. First, Capital Charges are valid when a reasonable connection, 
1 

i or rational nexus, exists between the anticipated need for additional capital facilities 
4 

and.the growth in customers served. Second, Capital Charges arewlid when a -: :j 
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reasonable connection, or rational nexus, exists between the expenditure of the 

Capital Charges and the benefits accruing to the new customers from such proceeds. 

Hollywood, Inc., 43 1 So. 2d at 61 1-12. The FWSA’s intention to use $36 million of 

Capital Charges to be paid by future customers of FWSA to add to the cash purchase 

price to be paid by FWSA to Florida Water violates the second facet of this test. 

55. By permitting Florida Water to retain the $36 million in Capital Charges, 

the FWSA must look to other sources to replace such f h d s  to finance the necessary 

facility expansions. The FWSA must replace the finds by issuing additional bonds 

or using monthly service fee revenue. In either case, both existing and new customers 

who have paid the Capital Charges will be required to pay more to FWSA than if the 

Capital Charges were used by FWSA to pay for facility expansions, as required by 

law. Appropriate use of the Capital Charges would prevent existing customers from 

being burdened by higher debt service requirements associated with the larger bond 

amounts and monthly service revenue would remain available to the FWSA for other 

purposes, thus providing the potential for increased periods of rate stability or even 

rate decreases in the hture. For these reasons, it would be unlawful for the FWSA 

to use Capital Charges to pay an additional $36 million to Florida Water. 

E. Defendants’ Execution Of The Acauisition Agreement Is Void 
Ab Initio Due To Defendants’ Myriad Sunshine Law 
Violations ’j 
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56. Fla. Const. art. I, § 24(b) mandates that: 

All meetings of any collegial public body of the executive 
branch of state govemment or of any collegial public body 
of a county, municipality, school district, or special district, 
at which official acts are to be taken or at which public 
business of such body is to be transacted or discussed, shall 
be open and noticed to the public and meetings of the 
legislature shall be open and noticed as provided in Fla. 
Const. art. 111, 9 4(e), except with respect to meetings 
exempted pursuant to this section or specifically closed by 
this Constitution. 

Fla. Const. art. I, 9 24(c) decrees that this section is self-executing. The 

implementing legislation for these provisions is codified at Fla. Stat. ch. 286. 

57. Fla. Stat. ch. 286.01 1 directs that: 

All meetings of any board or commission of any state 
agency or authority or of any agency or authority of any 
county, municipal corporation, or political subdivision, 
except as otherwise provided in the Constitution, at which 
official acts are to be taken are declared to be public 
meetings open to the public at all times, and no resolution, 
rule, or formal action shall be considered binding except as 
taken or made at such meeting. The board or commission 
must provide reasonable notice of all such meetings. 

I 

58. The Sunshine Law was enacted to protect the public &om "closed door" 

politics and, as such, the law must be broadly construed to effect its remedial and 

protective purpose. Evergreen the Tree Treasurers of Charlotte County, Inc. v. 

Charlotte County Bd. of Comm 'rs, 810 So.2d 526 @la. 2"d DCA 2002). 
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59. The Sunshine Law is equally applicable to elected bodies, appointed 

boards, and advisory boards and applies to any gathering of two or more members of 

the same board to discuss any matter that may foreseeably come before that board. 

See Board ofpublic Instruction ofBroward County v. Doran, 224 So. 2d 693,697-98 

(Fla. 1969); see also, Town of Palm Beach v. Gradison, 296 So. 2d 473, 477 (Fla. 

1974). The Sunshine Law even applies to staff members and individual board 

members who are exercising any decision-making function. See Wood v. Marsten, 

442 So. 2d 934 (Fla. 1983). 

60. Additionally, the Sunshine Law has been broadly construed by Florida 

courts to apply not only to formal decision making by public bodies, but also to the 

"collective inquiry and discussion stages." See Gradison, 296 So. 2d at 477. One 

purpose of the Sunshine Law is to "prevent at non-public meetings the crystallization 

of secret decisions to a point just short of ceremonial acceptance ... The statute should 

be construed so as to frustrate all evasive devices." See Gradison, 296 So. 2d at 477. 

The Sunshine Law is, therefore, applicable to all functions of public boards and 

commissions, whether at formal or informal meetings, which relate to the affairs and 

duties of the public body. "[Tlhe Sunshine Law does not provide that cases be treated 

differently based upon their level of public importance." See Monroe County v. ! 

i Pigeon Key HistoricalPark, Inc., 647 SO. 2d 857,868 @la 3d DCA 1994). 

i 
t 
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6 1. Recognizing that the Sunshine Law must be broadly construed so as to 

"frustrate all evasive devices," the courts have held that actions taken in violation of 

the Sunshine Law constitute irreparable public injury so that such actions are void ab 

initio. See Gradison, 296 So. 2d at 477. A violation of the Sunshine Law does not 

need to be intentional for all actions to be invalidated. Rather, once a violation is 

shown, prejudice is presumed. See Port Everglades Authority v. International 

Longshoreman5 Association, 652 So. 2d 1169, 1171 (Fla. 4~ DCA 1995). 

62. For example, in Gradison, supra, 296 So.2dat 473, acitizen's committee 

which met at nonpublic meetings formulated a comprehensive zoning plan for the 

town. Later, the town council perhnctorily adopted the substantially same plan as 

a zoning ordinance at a public meeting. Despite a finding by the court that the town 

council had acted in good faith and with no intent to circumvent the Sunshine law, 

the court found that the zoning ordinance was void ab initio because of the non- 

public activities of the citizens planning committee. See Gradison, 296 So. 2d at 478. 

63. Here, the parade of correspondence, informal meetings, and piecemeal 

negotiations in which the Defendants and their cormnittee of representatives and 

advisors participated both with Florida Water and among themselves constituted 
,.- 

violations of the Sunshine Law. Op. At@. Gen. 90-17 (199O)(where a council 

, . member was author@& formally or informally, to meet with a private corporation 
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and could exercise decisional authority on behalf of the Council, the meeting had to 

be open to the public); Op. Atty. Gen. 94-21 (1 994)(Council-authorized negotiating 

team whose efforts culminated in a finalized and approved agreement had to conduct 

all meetings in the Sunshine); InJ Op. to Evans, (7 June 1989)(Council should 

postpone taking action on items controversial or of critical public concern until they 

have been properly noticed). 

64. Under Fla. Stat. ch. 286.01 1, Osceola County and its residents were 

entitled to reasonable notice of the meetings conducted by Gulf Breeze, Milton, and 

the FWSA or their respective advisors. What constitutes reasonable notice is a case- 

and fact-specific determination, but it must suffice to apprize the public of the 

pendency of matters that might affect their rights, afford them the opportunity to 

appear and present their views, and afford them a reasonable time to make an 

appearance if they wished. Lyon v. Lake County, 765 So.2d 785 (Fla. 5* DCA 2000). 

65. Here, Defendants' conduct did not come close to satisflmg the 

reasonable notice obligations that the law imposed upon them. Despite Defendants' 

knowledge that their proposed actions caried adverse consequences for 500-mile I 

distant Osceola County and its more than 172,000 residents, Defendants and their 

representatives affirmatively decidednot to publicize notices of their hearings outside 

1 

of Santa Rosa County. Emblematic.is ,an e-mail sent by Richard Lott, Esq 
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attorney for FWSA, to Matt Dannheisser, Esq., attorney for the City of Gulf Breeze 

dated 5 September 2002, a copy of which is attached as Exhibit C hereto, regarding 

the public notice of a hearing to be held by the City of Gulf Breeze. In this 

correspondence, Mr. Lott states: 

Can you run the ad? I hope we do not have to mention 
specifically that we are acquiring the "Florida Water 
Service Company" assets in the ad. 

Indeed, the extent of Defendants' de minimis notice efforts was to publish in the 16 

September 2002 edition of the Pensacola Navs Journal notices of the several 

hearings contested herein. Defendants used no broadcast media in any jurisdiction 

to publicize the meetings where the creation of the FWSA or the half-a-billion dollar 

acquisition of Florida Water would be discussed. 

66. Inexplicably, the FWSA's first public meeting, conducted on 19 

September 2002, was held in Escambia County at Pensacola Junior College. The 

only attendees at that meeting were the financiers, lawyers, city officials, and FWSA 

officers who were responsible for and would profit from approval of the deal. 

67. Defendant Council Members signed an interlocal agreement creating the 

FWSA and, within a matter of two days, committed the FWSA to an agreement to 
I 

purchase the largest private water and wastewater utility in the State of Florida. 

t 
b 

1 Defendants and their advisors effectively shielded the collective inquiry and 
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discussion stages of the FWSA’s creation and acquisition of Florida 

public scrutiny until their collective secret decisions had been realized. 

Water from 

Defendants, 

through their advisors, further intentionally prosecuted their campaign without notice 

to the County or its residents. It is no small irony that Defendants invoke provisions 

of the Florida Interlocal Cooperation Act (Fla. Stat. ch. 163) as authority for the 

proposed acquisition, while Defendants’ advisors who structured the FWSA and the 

terms of the acquisition agreement affirmative1y.took steps to ensure that interested 

parties received no advance notice of their activities with the howledge that no such 

cooperation would be forthcoming from such parties. 

68. In sum, no dismissal is in order here. As the facts and the law applicable 

to them make incontrovertible, Osceola County’s Complaint lays several causes of 

action requiring this Court’s intercession to resolve. Specifically, Defendant Council 

Members acted unlawfully in their attempt to commit their respective cities to FWSA 

membership, and that effort was void ab initio. Concomitantly, Defendant FWSA 

members’ conduct of the FWSA’s business in violation of the Sunshine Law was 

equally effective in vitiating the FWSA’s purported approval of the acquisition 

agreement with Florida Water. 

WHEREFORE, Osceola County respecmly requests that this Court deny 

Defendants’ Motion to Dismiss. 
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Respectfully submitted this 16"' day of January, 2003. 

JO 0. THACKER 
COUNTY ATTORNEY 

Florida Bar No. 0487360 
Osceola County Attorney's Office 
1 Courthouse Square, Suite 4200 
Kissimmee, Florida 3474 1 

Fax: (407) 343-2353 
Attorney for Plaintiff, Osceola County 

VOX: (407) 343-2330 

CERTIFICATE OF SERVICE 

I, Derek Phillips, certify that on 16 January 2003 a copy of the foregoing has been 
furnished by first class U.S. mail to: 

Bruce Culpepper, Esq. 
James Bruce Culpepper, Esq. 
Charles F. Ketchey Jr., Esq. 
C/O Akennan Senterfitt 
301 South Bronough Street, Suite 200 
Post Office Box 10555 
Tallahassee, Florida 32302-2555 
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ASSET PURCHASE AGREEMENT 

by and between 

FLORLDA WATER SERVICES CORPORATION 

t and 

PLORIDA' WATER SERVICES AUTHORITY 
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ASSET PURCHASE AGREEMENT 

-9 

This Asset Purchase Agreement .("Agreement") is dated as of September 
2002, by and between Florida Water Services Authority, a public entity of the State of 
Florida ("Buyer")? and 
("Seller"). 

Florida Water Services Corporation, a Florida corporation ' 

RECITALS 

WHEREAS, Seller owns potable water production, supply, treatment, and 
distribution systems, alternative water systems, wastewater collection, transmission, 
treatment and disposal systems, and reclaimed water facilities in various incorporated and 
unincoi-porated areas in Florida (the "System," as hereinafter defined); and . 

WHEZREAS, Buyer, pursuant to Chapter 163, Florida Statutes,' and the Interlocal 
Agreement dated as of September 16,2002, creating Buyer (the "Interlocal Agreement") 
and othcr applicable laws, has the power and authority to acquire and provide potable 
water, wastewater, and reclaimed water facilities and to provide service outside of the. 
boundaries of its participating members; and . . 

WHEREAS, various governmental entities have threatened to condemn portions 
.of System of the Seller, including portions of the water, wastewater and reclaimed water' 
utility Facilities of the Seller,.and in lieu of condemnation, Buyer desires to acquire dl or 

. .  substantially all of the assets which areused by Seller in providing services .through the 
*. water, wastewater and reclaimed.water Facilities throughout the State.of .Fl;oZ%la,-and to 

WHEREAS, Seller desires'to sell, and Buyer desires to purchase, the Assets of, 

:a. 
. . 

avoid condemnation, Seller ha!i consented to sell those assets to Buyer; and . . . .  

. . . .  

. .  
Seller for the consideration and on the terms and subject to the conditions.set forth in 
Agreement; : 

. .  .. . .  .I . . , ' ,  . . .  

. . . .  . . .  .,',..'..'- 
,/ I. .'i .% 

, . , .  

. .  

:;*'A 
. , i  . .  . . . . . . . . . .  .... 

. .  
. .  : :."'. , 

. .  , . .A 

0 : '  ...... . 1  . . .  
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V', .:., - . I  .. . , 
of all security for such accounts or notes; and (c) any claim, remedy or other right related 
to any of the foregoing. 

"Acquisition Bonds"- means Bonds issued by the Buyer primarily for tpe purpose 
of paying the Purchase Price or installments thereof and anticipated to be in an aggregate 
amount sufficient to produce Acquisition Bond Net Proceeds in an amount equal to the 
Purchase Price. 

"Acquisition Bonds Net Proceeds' -- means the amount received from the sale of 
the Acquisition Bonds less all the costs of issuing the Bonds, establishing any required 
reserves, deducting $29 Million (for the purpose of funding Remedial Capital Projects 
although it is not required that it be so used), deducting $15,800,000 (for the purpose of 
funding future .capital improvements to the System although it is not required to be  so 
used), deducting an amount for the working capital needs of the Buyer and deducting the 
costs incurred by the Buyer in connection with the transactions contemplated by this 
Agreement. In the event that Bonds are issued at more than one time, the above 
mentioned $44,$00,000 will bc dcductcd from thc initial Bond issuc in order to determine 
the Acquisition Bond Net Proceeds. 

L'AppuTtenancesy'-- all privileges, rights, easements; hereditaments and 
appurtenances belonging to or for the benefit of the Land, including all easements 
appiutenant to and for the benefit of any Land (a "Dominant Parcel") for, and as the 

- primary means of access between, the Dominant Parcel and a public way, or for any other 
use upon which lawful use of*the Dominant Parcel for the purposes for which it is 
presently being used is dependent, and all rights existing in and to any streek, alleys, 
passages and other rights-of-way included thereon or adjacent thereto (before or after 
vacation th'ereof) and vaults beneath any such streets. 

. "Assets" or "Assets to Be Sold"- as defined in Section 2.1. 

"Assignment and Assumption Agreement"- as defined in Section 2.7(a)(ii). 

'b/"d Liabilities"- as defined in Section 2.4(a). 

''Best Efforts"- the efforts that a prudent Person desirous of achieving a result 
would use in similar circumstances to achieve that result as exptditiously as possible, 
provided, however, that a Person required to use Best.Efforts under this Agreement will 
not be thereby required to take adions that would result in a material adverse change in 
Qe benefits to such Pcrscm of this Agrccmcnt and the Cdntemplded Transactions or to 
dispose of or make any change to its business, expend any material funds or.incur any 
other matMia1 burden. b .  

.. 

. 

Will of Sale"- as dcfintd in Section 2.7(a)(i). I ' . '  
. .  
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"Bonds" shall mean revenue bonds, the interest on which (i) accrues at fixed rates 
and (ii) is excluded from gross income of the holder thereof for federal income tax 
purposes, to be issued by the Buyer and payable solely from and secured solely by the 
Net Revenues of the System and, if consented to by Buyer, other assets of the Buyer. 

. 
, 

'Bond Insurer'-any nationally recognized financial institution or insurer of 
principal and interest on bonds of state and local governments whose bond puichase 
agreem'ent, letter or line of credit;surety bond, insurance policy or guaranty would result 
in such bonds being rdlecl'h w e  uf the lligl~cst two catcgoncs by Standard & Poois  or 

' .'Breach''-- any breach ,of, or any inaccuracy in, k y  representation or warranty or 
any breach of, or a failure to perform or comply with, any covenant or obligation, in or of 
this Agreement. 

- 

, Moody's. 

, . 

"Business Day"-- any day 'other than: (a) Saturday or Sunday; or @) any other day . . .  
. .  

. on which banks in Florida are.pemitted or required tg he closed 

"Buyer"-: as defined in the fht paragraph of this Agreement. . .. 
"Buyer Indemnified Persons"--.as defined in Section 11.2. 

''Capital Charges"- revenues, exclusive of Special Assessments, derived by the 
Buyer from impact fees, guaranteed revenues, service availability fees, or other such fees. 
or charges, imposed upon landowners, builders or developers in connection with the 
Buyer improvement of property within the services areas of the System, to defray the 
.costs of capital facilities. 

the put$ose of providing extiaordinary maintenance, rehabilitation, upgrades to 
equipment or facilities, increased plant capacity, and extensions and enlargements to the 
System, and excluding well and septic tank conversions. 

. .  

.'.: . _ .  

''Capital Improvement Plan Requirement"- an annual amount of $25,000,000 for ' 

' . 

"Closing*'- as'dcfincd in Scction 56.  

"Closing Date"- the date on which the Closing actually takes place. 
. .  

"COBRA"- as defined under Federal Employment Law. - . .  
I 

"Code"- the Intemal Reyenue'Code of 1986. 

"Confidential Information"- as defined in Section 12.1. 

''Contemplated Transactions"- all . o f  the transactions contemplated, by .this * 
' 

. .  

. .  
. .  

. .  . .  . . .  . I ,:. ' . .  
. .  . .  _ .  ' 
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“Cost of Operation and Maintenance”- all current expenses, paid or accrued, for 
the operation, maintenance and repair of all Facilities of the System, as calculated in 
accordance with .generally accepted accounting principles for units of local government 
and on a consistent basis with the operation‘and maintenance and repair of the Facilities 
of the System under Seller’s ownership, and shall include, without limiting the generality 
of the foregoing, insurance p re”s ,  administrative expenses of the Buyer related solely 
to the System, labor, cost of materials, consumables and supplies used for current 
operation, but excluding any reserve for renewals or replacements, any extraordinary or 
emergency repairs, any replacements, any capital expenditures, any allowarce for 
interest or depreciation or amortization, any other non-cash item, any profit, any 
franchise fees, any ’payments in lieu’of taxes, and any voluntary payments to other 
governmental entities not required by law. 

“Customer Deposits”-any amounts deposited with or held by the Seller as  

“Damages”- as defined in Section 1 1.2. 

“Due Diligence Expenses’- a sum up to $200,000 or such greater amount as the 
Seller may approve in writing, to reimburse the costs incurred by the Buyer for its due 
diligence expenses in making the decision to acquire the System and issue the 
Acquisition Bonds for the Purchase Price. 

customer deposits. . 

-_ 

“Effective Time”- 12:Ol am. on the Closing Date. 

“Employee Plans”- as defined in Section 3.13. 

“Employment Agreement”- as defied in Section 2.7(a)(wi. 

’ ”.’ I 

“Encumbrance”- any charge, claim, community or other marital property interest, 
condition, equitable jnteresf lien, option, pledge, security interest, mortgage, right of 
way, easement, encroachment, servitude, right of first option, right of first refusal or 
similar restriction, including any resaiction on use, voting (in h e  use:  or-ay stxurity or 
equity interest), transfer, receipt of income or exercise of any other, attribute of 
ownership. 

“Environment”- soil, land d a c e  or subsurface‘strata, surface waters (including - 
navigable waters and ocean waters), ground waters. drinking k t e r  supply, !stream 
sediments, ambient air (including indoor air), plant and animal life and any other 
environmental medium or natural resource. 

“EnvirOnmental, Health and Safety Liabilities”- any cost, damages, expense, 
liability, obligation or sther responsib’br?ity arising from or under any Environmental Law 
or:Qxupatiopal Safety and Health Law, including those consisting of or relating to: 

DEUBSM~~~I- 

* . .  
. .  

‘ .  
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(a) any environmental, health or safety matter or condition (including 
on-site or off-site contamination, occupational safety and health and regulation of 
any chemical substance or product); 

@) any. fine, penalty, judgment, award, settlement, legal or * 

administrative proceeding, damages, loss, claim, demand or response, remedial or 
inspection cost or expense arising under any Environmental Law or Occupational 
Safety and Health Law; 

(c) financial responsibility under .any Environmental .Law or 
Occupational Safety and .Health Law’ for, cleanup cbsts or corrective action; 
including any cleanup, removal, containment or other remediation or response 
actions (‘‘Cleanup’’) required by any Environmental Law or Occupational Safety 

’and Health Law (whether or not such Cleanup has been required or requested by 
. any Governmental Body or ,any other ‘Person) and for any natural resource 
damages; or 

. 
, 

. .  

. (d) any other compliance, coriective or remedial measure required under 
my Environmental Law or Occupational Safety and Health Law. 

The terms !‘removal,” “remedial” and “response action” include the types of . 

- .  

activities covered by the United States Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 (C‘ERCLA). . -  

. “Environmeatd Law”- any Legal Requirement that requires or relates to: 
. .  

(a) advising appropriate authorities, employees or the public 8lntended 
. or actual Releases of pollutants or hazardous substances or materials, violations of 
discharge limits or other prohibitions and the commencement of activities, such as 
resource extraction or construction, that could have significant impact on the 
Environment; 

.. 

(b) 

(c) 

preyenting or reducing to acceptable lcvels the Release of polhtant~ 

reducing the quantities, ’preventing the Release or minimizing &e 

or hazardous substances or materids into @e Env&~~~rrcn~- 

hazardous characteristics o f w e e s  that arc generated; . \  
(d) - assuring that products are designed, formulated, packaged and used 

,SO that they do not present unreasonable risks to human health or the Environment 
when used or disposed of; 

(e) protecting resources, Species or eco~ogica~ ari~cnitics; 
. 

, .  . .  . .  
DEUB228#6+1- 
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( f )  reducing to acceptable levels the risks inherent in the transportatim 

cleaning up pollutants that have’ been Released, preventing the 

making responsible parties pay private parties, OT groups of them, for 
damages done to their health or the Environment or permitting self-appointed 
representatives of the public interest to recover for injuries done to piihlic assets. 

of hazardous substances, pollutants, oil or other potentially harmful substances; 

Threat of Release or paying the costs of such clean up or prevention; or ’ 

(g) 

01) 

“ERISA”- the Employee Retirement Income Security Act of 1974. 

“Exchange Act”-- the Securities Exchange Act of 1934. . .  . .  

‘‘Cxcludcd Assets"- as:dcfincd in Section 2.2. 

“Facilities”-- the Land, leasehold, license, ’ easement, right-of-way, prescriptive 
claim or .other inrerest in real property currently owned or operdled by Sellm or used by 
&e Seller in the opexition of the System, including the Tangible Personal Property used 
or opehted. by Seller at the respective locations of the Land, and excluding the Excluded 

. . 

a .  

. .  
Assets. 

%WY- generally accepted accounting principles applicable to the Seller for 
financial reporting in the United States, applied on a.basis consident with the basis on 

. which the balance sheets and the other financial statements referred to in Section 3.3. 
were. prepared.’ 

“Governing Documents”-- the articles or certificate.. of incorporation and the 
bylaws of Sellers. . 

-.;.;,:. , . _.:,.I , 

“Governmental Authorization”-- any consent, license, registration or p&t ’ 

issued, granted, given or otherwise made av6labk by or under the authority of any 
Govenunental Body or pursuant to any Legal Requirement. .. 

* “Governmental Body“- any: 

‘ (a) federal, state, I&, municipal, or other government; .. 

@> governmental authority of any na& (including any agency, branch; 
department, board, codss ion ,  court, . tn’bunal or other. entity exercising 

body exercising any administrativc, e x m t i ~ t ,  .judicia& Itgislativc; 

, 

governmental powers ); or 

. police, regulatory or taxing authority or power. l (c) 

. i  
t 

.A . . .  . < > ,  : 
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: f  
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“Gross Revenues” or “Revenu.es” shall mean all moneys, received or receivable by 
the Buyer, or accruing to it in the operation of the System, from rates, fees, rentals, or 
other charges for the services or Facilities of the System, excluding state and federal 
grants and grants in aid of construction, unless otherwise provided herein, all  calculated 
in accordance with generally accepted accounting practice applicable to a l-1 
government. “Gross Revenues” or “Revenues” shall also be deemed to include any 
amounts (exclusive of Capital Charges retained by Seller) received by the Buy& as 
Capital Charges for any facilities acquired from the Seller, but shall not include Special 
Assessments or Capital Charges for apy facilities not purchased from the Seller. 

“Hazardous Activity”-- the distribution, generation, *handling, importing, 
.management, manufacturing, processing, production, refinement, Release, storage, 
transfer, transportation, treatment or use (including any withdrawal or other use of, 
groundwater) of Haznrdous~Material in, on, under, about or from any of the Facilities or 
any part thereof into the Environment and any other act, business, operation or thing that 
increases the danger, or risk of danger, or poses an unreasonable risk of  harm, to persons 
or prop,erty on or off the Facilities. . 

. 

.. 

“Hazardous Materid”- any substance, material or waste which is or will 
foreseeably be regulated by any Governmental Body, including any material, substance 
or waste which is defmed as a “hazardous waste,” “hazardous material,” “hazardous 
substance,” “extremely hazardous waste,” ‘‘restricted hazardous waste,” “contaminant,” 
‘‘toxic waste” or ”toxic substance” under any provision of Environmental Law, and 
including .petroleum, petroleum products, asbestos, presumed asbestosccqntaining 

. material or asbestos-containing material, . urea formaldehyde and polychlorinated 
biphenyls. . 

“Improvements”- all buildings, structures, fixtures and improvements located on 

”Indemnified Person”-’ as defined in Section 113. 

the Land or included in the Assets, including those under construction. 

‘?ndemnifying Pemon”- aiq defined in SeCtion 1 lt9. . 

"Intellectual Property Assets”- as defined in Section 3.14. 

‘%ventories”- all inventories of Seller, wherever located, including I’without 
limitation, a11 pumps, pipes, valves, plumbing fatures, chemicals, stored water, spare 
p w . m d  till other inaterials and supplies to be used by Seller in the operation of its 

‘ .8 

business. 

“lRS”-;. the United States In tmal  Revenue Service and, to the extent &CVant, the :’ . , 
.: _.. . . . .  

. . . . .  
I .  

!... ‘ ‘ 5  .... . , . .  , . . . .  . . . . .  . .  
. .  United States Department ofthe T-: 

. . .  . . _  : . , I  . I  . . 
. . . . . .  . .  . .;., 
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“Land”- all parcels and tracts of land in which Seller has a fee ownership interest, 

“Lease”-- any Real Property Lease or any lease or rental agreement, license, right 
to use or installment and conditional sale agreement to which Seller is a party and m y  
other Seller Contract pertaining to the leasing or use of any Tangible Personal Propem. 

except for the parcels and tracts of land set forth in Exhibit 2.2. 

“Legal Requirement”- any federal, state, local, municipal, or other constitution, 

“Liability”- with respect to any Person, any liability or obligation of such Person 
of any kind, character or description, whether .known or ,&own, absolute or contingent, 
accrued or unaccrued, ,disputed or updisputed, liquidated or unliquidated, secured or . 

unsecured, joint or several, due or to ‘become due, vested or unvested, executory, 
.determined, determinable or othenvise, and whether or not the saine is required to be 
accrued on the financial statements of such Person. 

law, ordinance, principlc of common law, code, regulation, or statute. 

. .  

‘7 !$Material Consents”- as defined in Section .7.3. . 

“Maximuin Annual Retainage” - means the’sum $12 Million annuahy. 

“Maximum Cumulative Retainage”-- the sum of $36 Million annually.. 

‘Wet Revenues“.shall mean Gross Revenues less the Cost of Operation and 

“Occupational Safety and Health Law”- any Legal Requirement desigped to 

. ... Maintenance. .:“,‘>, ., ’ 

provide safe and. healthful working conditions and to reduce occupational safety and. 
health hazards under the Occupational Safety and Health Act. 

- .  
“Order“- any order, hijunction, judgment, .decree, ruling, assessment or arbitration 

‘“Ordinaxy Course of Business”- an action taken by a Person wUbe d-4 to * 

award of-any Govenqental Body or arbitrator. 

have been taken m the Ordinary coursC df Business only if that action is consistent in 
nature, m p e  and magnitude With the past practices of,such Person and is @en .in the 

, 

. 
ordinary course of the n o d ,  day-today operations of such Person. i 

“Permitted Encumbrances”- as defined in Section 3.7. 

“Perspn”- an individual, partnership, corporation, business trust, Mtcd Iiability 
. - company, limited liability partpership, joint stock’conlpqy, trust., unincorporated 

. * association, joht venture or other entity or a Govcrnmcntal Body. 
i 

. .... 
.: .. .. ’ 

.s * 
. .  



“Proceeding”- any action, arbitration, audit, hearing, investigation, litigation or 
suit (whether civil, criminal, administrative, judicial or investigative, whether formal or 
informal, whether public or private) commenced,, brought, conducted or heard by or. 
before, or otherwise involving, any Governmental Body or arbitrator. ; 

“Purchase Price”-.as defined in Section 23 .  

“Real Property”-- the Land and Improvements. 

“Real Property Lease”- any.ground lease’or space lease. 

“Record”- information that is inscribed .on a tangible medium or ’that is stored in 
’ an electronic or other medium and is reh-ievable in perceivable form. 

. .  .. 
“Rclattd Person"- (a) any Person that dircctly or indircctly controls, is dircctly or 

, indirectly controlled,’by or is directly or indirectly under common control with such , 

. .  specified Person; 

(b) 

. (c) 

. .  
any Person that holds a Material Interest in such specified Person; 

each Person that serves as a director, officer, partner, executor or 
trustee of such specified Person (or in - a s h i l y  capacity); 
. * (d) any Person in which such specified Person holds a Material Interest; 

. + . I  .... 
. . .  

. 

. .  

and 

, (e) any Person with respect to which such specified Person serves as a 
general partner or a trustee (or in a similar capacity). 

. .For purposes of this definition, (a) “control” (icluding “controlling,” “controlled 
by,” and “under common contbl With”) means *e possession, dmct or indirect, of the 

. power to direct or cause the direction of the management and.policies of a Person, 
whether through the ownership of voting s&tits, bysontract or otherwise, and shall be 
construed as such term is used iir the’rules promulgated undcr the Securities A* (b) the 
‘“Family” of m individual includes (9 the individual, 63 the individual’s spouse, (ii.1’) any 

’ . other natural person who i s  related to the hndividual or the individual’s spouse within the 
. sccond dcgree and (+) any other natural person who &des yith such individual; and (e)- 

‘‘Material I n t d ”  means direct or indirect beneficial ownership (as defined in Rde 136- 
’ . * . 3 under the Exchange Act).of vothg securities or other voting intcrcsts.rcprcscnthg at 

* least ten pc-t (10%) ofthe oujstaidi~g voting power ofa ~mon or equity stc\pitjts or 
other equity htmsts rcprtstnt;pg at *least ten pMccnt (10%) of the o+ding equity 
securities or-eguity i n t e r 4  in a Person. 

’ 

\ 

. .  
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“Release”- any release, spill, emission, leaking, pumping, pouring, dumping, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or 
into the Environment or into or out of any property. 

. 

“Remedial Action”- all actions, including any capital expenditures, reqdred: (a) * 

to clean up, remove, treat or in any other way address any Hazardous Material or other 
substance; (b) to prevent the Release or Threat of Release or to minimize the further 
Release of any Hazardous Material or other substance so it does not migrate or endanger 
or threaten to endanger public health or welCitrr: ux t l i t  Enviro~uncnt; (c) to perform PK- 
remedial studies and investigations or post-remedial monitoring and care; or (d) to bring 
all Facilities and -the operations conducted thereon into compliance with Environmental . 

Laws and environmental Governmental Authorizations. 

‘ 

“Remedial Capital Projects”- capital projects needed to serve existing customers 
as of the date .of Closing that are necessary (i) to repair or replace Facilities that are 
defective, inoperative, or failing, (ii) to improve or repair the Facilities to the extent that 
the F a d i l k s  arc not pcrforming thcir intcndcd fundons in a commcrcially reasonable 
and efilcient manner, (%)-to replace or improve the Facilities in order to cure any 
vio]atjons of any Governmental Authorizations; and (iv). to perform extraordinary 
maintenance or deferred maintenance that is necessary to ena’ble the Facilities to perfom 
their intended functions. Remedial Capital Projects shall not include any expansion 
related capital improvements, normal maintenance or renewal and replacement items 
normally incurred in the Ordinary Course of Business. Buyer shall have twelve (12) 
months from the date of Closing to investigate and determine the extent of Remedial 
Capital Projects existing as of the date of Closing, if any, which determination ’shall be 
consistent with prevailing utility industry maintenance practices. On or before the first 
anniversary of execution of this Agreement, Buyer shall notify Sel1er.h writing of the 

shall be resolved in accordance with Section 135. 
. specific projects and estimated cost for each Remedial Capital Project. Disputes,.if‘ any . . .  

. 

* “Remedial Capital Projects Amount”--’ an amount sufficient to enable the Buyer 
to fund all required Remedial Capital Projects for the System as it existed as of the date 
of h e  Closing, which amount shall be in cxccss of thc aggrcgate amount .of $29 Million 
funded for capital improvements is part of the Acquisition Bonds plus the Capital 
Improvement Plan Requirement for five years and *e Renewal and Replacement- 
Requirement for five Ytars. * 

. . 

I 

‘Renewal and‘ Rcplacem&t Rquircmcnt”-an annual amount qual to 

enhancements, or the replacement of capi€a.l assets of the System and extraordinary and 
I $S,OOO,OOO to be used for the purpose of paying the cost of renwak, upgrades, 

. cmcrgcncyrcpairsthmto. . . .  > 

. . .  
. . .  . . .  . . . . . .  . . . . . . . .  

. . .  . . .  
. .  

. .  , 
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“Representative”- .with respect to a particular Person, any director, oficer, 
manager, employee, agent, ‘ consultant, advisor, accountant, financial advisor, legal 
counsel or other.representative of that Person. 

“Retained Liabilities”- as defined in Section 2.4(b). 

“Seller”- as defined in the first paragraph of this Agreement. . .. 

“Seller Contract’?- any contract, promise, or undertaking: (a) under which Seller 
has or may acquire any rights or benefits; (b) under which Seller has or may become 
subject to any obligation or liability; or (c) by which Seller or any of the assets owned or 
used by Seller is or may become bound or are encumbered. 

“Special Assessments” shall mean revenues derived by the Buyer from specid 
assessments imposed upon benefited property . in coiuiectiun with ~~St-ClosiIlg. 
acquisition or construction of additions, extensions or improvements to the System. 

‘ 

“Subsidiary”-- with respect to any Person (the “Ownef’), any corporation or other 
. penon’of which securities or other interests having the power to elect a majority of that 

corporation’s or other Person’s board of directors or similar governing body, or o f i e k s e  
having the power to direct the business and policies of that corporation or other Person 
(other than securities or other interests having such power only upon the happening of a 
coIjtil1gcncy that has not o&urcd), an: held by thc Owncr or onc or morc of its 

. Subsidiaries. 

“System” - shall mean the complete combined and consolidated water, sewer and 
reclaimed water utility systems of .the Seller together with any and all assets, 
improvements, extensions and additions thereto hereafter: constructed or acquired, but not . 
including the Excluded Assets. 

“TangMe Personal Property”- all machinery, equipment, tools, fiuniture, office 
equipment, computer hardware, supplies, materials, vehicles and other items of tangi]~ 
personal p r o m  (other than InVatOfieS)  of t v ~ r y  kind owned or leased by Seller 
(wherever located and whether or not cariied on .Seller’s books), together my 
express ‘or implied warranty by the manufacturers or sellers or lessors of any item or 
component part thereof and all maintenance records and,other documents relating thento. 

~ a x n -  any income, gross m i p t s ,  license, payroll, employmen( excise, 

custom, vehicle, airplane, boat, vesscl or other title or registration, capital awk, 
fianchisc, employees’ income withholding, foreign or domestic withholding, mid 
security, unemployment, di=bility, r d  ProPcrty, personal P”, sales, usc, Imnsfq, 
w e  kdded, al texdtre ,  a d d m  mini” d. 

-&-e or duv 0f:any kind wbatsbcvcr and any 

, 

severance, stamp, occupation, pte”, .propaty, ahmatal,. windfaf profit,. 

. 

.. 
* *  
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amount thereon imposed, assessed or collected by or under. the authority of my . 

Governmental Body or payable under any tax-sharing agreement or any other contract. 
. .  
' 'Tax Return"- any r e m  (including any information return), report, statement, 

schedule, notice, form, declaration, claim for r e h d  or other document or information * 

filed with or submitted to, or required to be filed Wjth or submitted to, any Governmental 
Body in connection with the determination, assessment, collection or payment of any T& 
or in Connection with the administration, implementation or enforcement of or 
compliance with any Legiil Requkment relating to any Tax. . 

. .  
' "Third Party"- a Person that is not a party to this Agreement. 

"Third-Party Claim"- any claim against any Indemnified Person by a Third . .  Party, , 

. 

' .  ' " 

whether or not involving a P,roceeding. 

"Threat of Release"- a reasonable likelihood of a Release that may require action . . _  
in order to prevent or'mitjgate damage to the Environment that may result' from such. 

' Release.. .:,:., ._ . 

- -  ... 

. . 'Vnbilled Customer.Revenue" - revenue for services provided to customers' that 
have not yet been billed as of the date of Closing, calculated on a basis consistent with 
Seller's current billing practices. ' 

, . 
. ' 

- .  

. .1.2 Usage . 
1' :,$ . . .  

'(a) Interpretation. In this Agreement, unless a clear . .. con&j.intention 
appears: 

.. 

.(i) the singular number includes the plural nurdber and vice 

- .(ii reference to any Person includes such Peison's successors 
* and assigns but, if' applicable, ody if such successors and assigns ara,:not 

prohibited by this Agreement, and reference to a'Pwon in a particular . 
capacity excludes such Person in any other capacity .or individudly; 

rcfcrcnk to my gender hclddes each other gender, 

. (iv). referekc to any agreement, document or instnunat  means 
. such agreement, documit  or inspUmal as arlicndcd or modifid and in.  

versa; . .  

. : 
I 

(iiii 
! 

. effect from time to time in accordance with the terms thereof; . 
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(vi) “including” (and with correlative meaning “include”) means 
including without limiting the generality of any description preceding such 
term; 

(vii) with respect to the determination of any period of time, 
“from” means “from and including” and “to” means ”to but excluding”; and 

(viii) references to documents, instruments or agreements shall be 
deemed to refer as well to all addenda, exhihits, schedules or amendment5 
thereto. 

(b) . Accounting Terms and Determinations. Unless othenvise specified 
herein, $1 accounting ‘terms used ‘herein shall be interpreted and all accounting 
determinations hereunder shall be made in accordance with G M ,  as the same applies to 
.the Seller, and in accordance with generally accepted. accounting principles applicable to 
units of local government, as the same applies to the Buyer. 

Legal ‘Representation of the Parties. ’ This Agreement w& negotiated 
by the pahiesawith the benefit of legal representation, and any rule of construction or 
interpretation othenvise requiring this Agreement, to be construed or interpreted against. 
any party shall not apply .to any construction or interpretation hereof. 

2. Salc and Transfer of Assets; Closing - 

. .  , .  

- .  

. 

. .;fi.v::.,- -., (c) 
. 

. .  . .  

- ’.., 2.1 .Assets To Be Sold 

. Upon the terms and subject to the conditions set forth in this Agreement, at the 
Closing, but effective as of the Effective T h e ,  Seller shall sell, convey, assign, transfer 
and deliver to Buyer, and Buyer shall purchase and acquire h m  Seller, free and clear of 
any Encumbrances (except as to Appurtenances to the extent provided for elsewhere 
herein) other than Permitted Encumbrances, all df Seller’s right, title and interest in and 
to all of Seller‘s property and assets, real, personal or mixed, tangible and intangible, of 
every kind and description, wherever located, including the following (but excluding the 
Excluded Assels): 

. 

(a) all Real Property and all Appurtenqces; * 

. . . . @) allTangr’blePersonalProperty; 
8 .  

- (c) allInvcntories;. 



i f 

(0 

. (g) 

all Governmental Authorizations and all pending applications, 

all data and Records related to the operations of Seller,, including 

therefor or renewals thereof, in each case to the extent transferable to Buyer; 
, .  

client and customer lists and Records, all personnel records (provided that Seller shall ‘ 
have reasonable access thereto) referral sources, research and development reports and. 

. Records, production reports and Records, service and warranty Records, equipment logs, 
operating guides and’ manuals, fmancial and accounting Records, creative materials, 

. .  advertising marerials, promotional~ materials, sludies, rcports, ’ corrcspondcncc and othm 

all o f .  the intangible rights and property- of Seller, including 
Intellectual Property assets, the trade nam.e, “Florida Water Services”, going concern 
vahie, goodwill, telephone, telecopy and e-mail addresses and listings; 

, simjlar documents, and Records and, subject to Legal Requirements; . 
. .  

(h) 

. 
. .  

(i) all claims of Seller against third. parties relating to the Assets, . 

.‘whether: choate or inchoate, known or unknown, contingent or noncontingent; and . .  . .. _.... 

, -  . .  . (j) all rights of. Seller relating to deposits and prepaid expenses, claims . . 
for refunds and rights to offset in respect thereof and that are not excluded under Section 
2.2, and not 1 .  including Seller letters of credit for which the Seller is an applicant. 

* . .  

All of the property and assets to be transferred to Buyer hereunder arc licEii1 

2 3  .ExcludedAssets . 

al 
.’ I , I... 

referred to col1.ectively as the “Assets” or “Assets to be Sold”. 
’... .. . . .  . .  

~ 

~ 

. .  . .. 

’Notwithstanding anything to thexontrary contained in Section 2.1 or elsewhere in . 
. this Agreement, the ‘following assets of Seller (collectively, the “Excluded Assets”) are i 

1 

i not part of the sale and purchase contemplated hereunder, are  excluded from the Assets 
and shall remaib the propetty of Seller after the Closing: 

- 

’ (a) all cash, cash equivalents and short-term investments;dI payments . -  I 
(other than Customer Dcposits) rcccivcd by Scllcr prior to Closing; 1 

. remitted to Seller 

. !  
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.Retainage, no further Capital Charges shall be remitted to.the Seller but all such Capital .. 
' Charges received by the System thereafter be retained by and shall belong to the Buyer. 

The foregoing Capital Charges retained by Seller are to compensate Seller for the excess 
capacity existing in the System as of the Effective Date. The amount to be remitted to ' . 

Seller hereunder by Buyer shall be paid to Seller once a year, commencing 13 months 
after ihe Effective Date, for all amount collected during the .I2 month period then ended. 
Seller authorizes Buyer to collect the Capital Charges on behalf of Seller. 

oll minutc books, stock Rccords nnd corpomte seals; 
. .  

(c) 
. .  * .  

. (d) 'any .shares of capital stock of Seller held in treasury; , 

. . .  
' . . (e) Seller'.s.letters of credit outstanding at the date of Closing.; . . .  

. .  . .  . .  

(0 pll insurdnce policies and rights (hereunder (excep:pl to the. extent 

* .  
specified in Section 2.l(i) and 0); 

. .  . .  

. .  
>.- s,.- . (g) 

(h)'., Records that Seller is requireh by law to retain in its possession; 

(i) 
whatever nature; 

' . 

all claims for refind of Tax.es.and'other governmental charges of 

. (j) ' all rights in connection-with and assets of anygmployee~Plas;  and ' 

. .., 

. (k) a11 .rights of Seller under this Agreement, the Bill of Sale, the I 
- i  

. .  
Assignment and Assumption Agreement; and . .  . -  . .  

I 

. I  
. .  . * 0)' 

'2.3 Consideration 

(A) *]nstaJlment Pavments. The consideration for *e h t s  will be -four i I hundred savmly-onc JILillidIi ($471,000,000), as m y  be adjusted as provided &low h 
subsection '23(C) (the- "Purchase Pxicc"). The Purchase Price will be papble in 
Installments delivered by wire transfer from Buyer to Skller as follows: 

! 

Date Payable Installment Amount Due 

At &e*CIo&g Installment 1 ~ 3 ~ o O 0 , o o o  * on the third anni+crsary date of the closing Installment 2 $3 8,OQo,OOO 
. .  . .  . .  , 

.. I , L! ~ 

, 
~ 
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current schedule. of rates, fees and chirges for the services of the System (without m y  
increases, but adjusted forindexing) a copy of which is attached hereto as Exhibit 2. 

. , Based on the pro forma, the parties anticipate that the Buyer will real& 'Net 
Revenues in each of the first four. 12 month periods following the Closing ("Test ' 

Year(s)") sflicient to (i) fund the Renewal and Replacement Requirement, (ii) fund (iii) 
the Capital Improvement Plan Requirement pay 30 year level debt service.on &e 
Acquisition Bonds, and (iv) provide Buyer with net' profits of $4.5 Million. n e  
remaining bond proceeds for capital improvements funded in the Acquisition Bonds, plus 
interest earnings on such bond proceeds, may be. allocated to fund short falls in the 
Capital Improvement Requirement in each of the Test Yearsin such amounts as may be 
necessary to meet such Test Year's NetRevenues. test (the "Capital Funds Allocation"). 

, 

'Ecich year, Buyer and Scllcr will rcvicw thc Nct Rcvcnucs. In the eyent Buyer ' 

determines that Net Revenues, together with any revenue guarantee payments pursuant to. 
subsection '(E) below, are not sufficient to provide all of such amounts in'clauses (i) 
through (iv) of the preceding sentence;'the Buyer shali'notify the Seller of such 
detem&aGbn, and confer with the Buyer's undenniter and Seller to set forth in full its 
reasoning therefore. At the .end, of 36 months following' the Closing, such portions of 
Installment 2 shall. be deferred one year or such time as necessary so that the Installment 
will be equal to Net Revenues less -the. amounts set forth in (i) through (iv) in the 
preceding paragraph. . Notwithszanding Uio' Gbuve, Uie balance ,of any unpaid PurthaSc 
f i c e  as a'rcsult of this subsection shall be paid to Seller within five (5 )  years of the date . 

of Closing. . , 

. ' 

i... , -,:..'.I .. ..., . *  

. .  . .  
. (c) . Purchase Price Adiustinents. 

. be reduced under the following circumstances: 
Installment 2 of the Purchase Price may 

(i) h e  amount necessary to fund a n y ' h d e d t y  amounts owed by 

. .  

Seller under Article 11 hereunder, and . . 
. -  

(ii) for all Remedial Capital Projects Amounts. 

' 

Within 20 days of the execution of this Agreement, Seller Will provide Buyer with 
its' current fivc year capital improvement prognm. B*er shall no@ Seller in wrihg - 
of the Remedial Capital Projects Amount, if any. Seller shall identify the p m j k  md 

..estimated costs that comprkc the Remedid Capital Projects Amount which am not 
included on Seller's five year capital improvement program, If Seller does not coria 
that a project is a Remedial Capital Project or part of the Capital Improvement plan 
Requirement during the initial five year post. Closing time period the matter shall 

. submitted to the dispute resolution proctss set forth in 133, . , , .  . 
. I .  

i .  ;.. . .  . . .  
. . .  

: . .  , . . .  . .: * _  
-. , , ... . 

. , '  . , _  

. .  

. .  
, ,  1 

. I  ..; 

. .  
, .  , . f  
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0) Dimute Resolution. Pnor to implementing any reduction or offset, the 
Buyer shall provide Written notice to Seller of any proposed reduction or offset. Seller 
shall have twenty (20) days to provide Buyer written notice of objection to any such 
reductions or offset. Buyerand Seller shall have s i x t y  (60) days following written notice 
of objection from Buyer to amicably resolve Buyer's objections. To the extent any 
objections cannot be reconciled, either party may submit such objection to the Dispute 
Resolution Process. Buyer may at any time deposit any Reduction Amount ,with an 
escrow agent pending a final resolution under the Dispute Resolution Process, pursuant to 
an Escrow Agreement reasonably satisfactory to the parties and to the extent Buyer has 
done so Buyer shall not be deemed in default hereunder. 

' (E) Seller shall provjde a guamtee'("(3uarantee") in the form to be agreed 
upon with 30 days after execution of this Agreement that Buyer will receive Gross . 
Rcvcnucs constituting monthly wnter ond sewer charges ("Monthly Fees") for the' first. 
twelve months after Closing of $95,31.8,000; for the second twelve months of 
$97,701,000; and for the third twelve months of $lO0,143,OOO. If the.Buyer lowen any 
Monthly Fees during the f'orgoing time periods, the amount guaranteed will be reduced 
by the amount the Monthly Fees would have been if such reduction had not occked .  

p) The Buyer agrees to use all reasonable commercial efforts to issue the 
Acquisition Bonds. In the event the Buyer, after consultationwith the Buyer's financial 
advisor(s), undc~w~itcr(s), Icgal advisors, and- with Scllcr, in good faith, dctcrmincs 'that 
some or all of such Acquisition Bonds cannot be sold on a date that permits the Closing 
to occur on or prior to December 15, 2002, in that the Acquisition Bonds Net-.Ppceeds 
.would be less than %433,000,000, then the Buyer shall immediately notify Seller in 
.writing of such determination, with such notice setting forth in reasonable detail the bases 
upon which such dete"ian was made, and the requirements, if reasonably 
ascertainable to Seller, for ultimate issuance of all of the Bonds or such portion thereof 
that would result in Acquisition Bond Net Proceeds'received in an amount equal to or 
greater than $433,000,000.on or prior to December 15,2002. Upon receipt of such notice 

* Seller shall have the option of (1) at any t h e  between the receipt of the notice and the 
issuance of the Bonds,*closmg the transaction, and increasing the future insthlments set 
forth above by th't amount that the Acquisition Bonds Net 'Proceeds are less .than 
$433,000,000 in an equitable manner as agreed to by both Buyer and Seller, (2) 
postponing the Clcisising until such time as Acquisition'\Bonds resulting in Acquisition 
Bonds Net Procteds of not. less than. $433,000,000 can r k o n a b l y  be issued in 
accordan& with this Agreement; or (3) canceling this Agreement, and, 'if' cancelled, 
thertupon the Buyer and Seller shall have no liabilities and no further obligations to each 
other under this Agreement, except that Seller shall pay to Buyer the Due Diligence . 
Expenses. 

. 

. -+. 

. 

. 

' 

I 

. .  

- .  

. , . ,  

I . .  
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For purposes of this Section 2.3(b), the Capital Charges remitted to and retained 
by Seller shall not include the portion thereof representing AFPI, to the extent of.the 
following: 

- Pekiod 
for Capital Charges received until 

Percent a ee of .A FPI 
O?A -,- 

the first anniversary date of the Closing 

for Capital Charges received until ' 20% ' , 

' the second anniversary date of the.Closing . 

. .  
.for Capital Charges received until . . ,40% 

. 

.. . for Capital Charges received until . 60% . 

the third. anniversary date of the Closing 

the fourth anniversary date of the Closing 

-for Capital Charges received until . . 80% 
the 'fifth anniversary date of the Closing 

. . .  . .  
, , ' ,!.- ::,.- . . .. 

, 

and thereafter . . 100% 
. .  
, 2.4 Liabilities 

(a) 

. .  . 
' -  ..I 

Assumed Liabilities. On the Closing Date, but effective'$ oft& 
Effective Time,. the Buyer shall. assume and .agree to, discharge only 'the following 
Liabilities of Seller (the "Assumed Liabilities"): 

(i)  ' any accouxit payable (other than an account payable to any Related 
* Person of Seller) ansing wiih respcct to the System, that remains unpaid at and is 

not delinquent 8s. of the .Effective Time but only to extent it is included to 
d e t e d n e  .the Final True Up as set forth in Section 2.7(c); 

' 

.. 

(ii) any account payable arising with respect to the System, (other than \ 

a account payable to any Related Person of Szllcr ) incurred by Seller in the - 
ordinary Course of Business bctwecn the 'date of this Agreement and the 
Effective Time that remains'unpaid at and is not delinquent as of the Effective 

. Time but only to extent it is included to determine the Final True Up as set forth in 
* Section 2.7(c); .. . .  



Liability arising out of or relating to.a Breach that occurred prior to the Effective 
Time); . .  

' . (iv) any Liability arising after the Effective Time under the Seller 
Contracts (other than any Liability arising under the contracts described on Exhibit. 
2.2 or arising out of or relating to a Breach that occurred prior to the Effective 
Time); any Liability of Seller arising after the Effective Time under any Seller 
Contract included in the Assets that is entered into by Seller after the date hereof' 
in thc Ordinary Coursc of Busincss or in accordancc with thc pro&ions*of as 
Agreement (other than any Liability arising out of or relating to a Breach that 
occurred prior to the Effective Time), and 

(v) any Liability of Buyer under this Agreement or any other document . 

.executed in connection with the Contemplated Transactions, and . .  
. (vi) any Liability of Buyer .based upon Buyer's acts or omissions. 

occnmng after the Effective Time, and 
.... . .  

(vii) any Liability arising after Closing from operation of the System. 

@) Retained Liabilities. The Retained Liabilities shall remain . the sole 
* responsibility of and shall be retained,.paid, performed and discharged solely by Seller. 
"Rehincd Liabilitics?' shall mcan.all Liabilitics other than,As&mcd Liability. , 

. '. , ........ .2.5 Allocation 

Seller shall prepare and deliver IRS Form 8594 to Buyer within forty-five (45) 
days after the Closing Date to be filed with the IRS. In any Proceeding related to the 
determination of any Tax, neither Buyer nor Seller shall.contend or represent that mch 
allocation is not a correct allocation. 

. 

. . .  

2.6 Closing . .  

The purchase and d e  provided for in this Agreement (the "Clos ing '~ .~ i l  take 
place at the ofices of Buyer's cou~lsel Commencing at 10:OO a.m. OOCal h e )  on or 
before December 15, 2002, unless Buyer and Seller @mwise a m .  Subject to &e 
provisibns of'Scction 9, f a k c  to consumn~atc the purcl3asc and &IC provided for in this- 
Agreement on the date and time and at the place detennintd pursuant to this Se&n 2.6 
will not result in the termhiation of this Agreement and will not relieve any party of any 
obligation under this Agreement. In such a situation, the Closing will occur as soon as 
practicable, subject to Section 9. 

. 

: . _  
. . . . .  

. . .  
. . . . .  .. , . .  

. . .  
. ' .?. . ' . .  

. .  

. .  
0 . .  

I9 . *  



2.7 Closing Obligations 

In addition to any other documents to be delivered under other provisions of this 

Seller shall deliver to Buyer, together with funds sufficient to pay all 

Agreement, at the Closing: 

(a) 
Taxes necessary for the transfer, filing or recording thereof: 

(i) . a hill o f  sale for all of the Assets that are Tangible Personal Property 
in the form to be agreed upon by the parties prior to Closing (the "Bill of Sale") 

an assignment of all of the Assets that are.intangible personal 
.property in 'the form to be agreed upon by the parties prior to Closing ,, which 
assignment shall also contain Buyer's undertaking and assumption of.the Assumed 
Liabilities (the "Assignment and Assumption Agreement'? executed by Seller, 

for 'each interest in Real Property identified on Exhibit 3.7(a) and 
.@),-a. recordable special warranty deed; for all easement, interests, an assignment 
'of easements without wan&ty;,for each leasehold interest, in assignment of lease, 
'or such other appropriate document or instrument. of transfer, as the case may 
require, together with a general assignment by the Seller of any and all rights or 
'interests Seller may otherwise' hav& or hold (whether by license, penpit, 
prescriptive right, or otherwise) in respect of its operation of the System, to 
occupy, use, traverse; spray, percolate through, burrow under, each'iu;:form and 

. 
. .' executed by Seller and the guaranty; . 

. .  
. (ii) 

.. ' 

(iii) 
' ' 

. .  
. 

._  
' 

.:. . ,I 
* substance satisfactory to Buyer and its counsel and executed by Seller; 

. (iv) assignments of all IntelIectial Property Assets executed by Seller in 
form reasonably satisfactory to Buyer; 

such other deeds, bills of &le, assignments, certificates of title, 
documents and o€her instruments of transfer and conveyance as may reasonably be 
requested by Buyer, each in form and substance agreed upon by the parties prior to 
Closing, execyted by Seller, 

(v) 

(143 employment agreements in the form to be prepared by buyer in 
accoidance With the providoy of this Agreement, executed by such members of 
Seller's senior management team as identified by Buyer in *tin; within ten 
bushess days after o l e d o n  of this Agreement . .  (the Tmployment Agreements"); . 

(vi9 assignments of ail c o n k c t i o n  work in ' p r o p s  in form w o n a b l y  .. 
c acccptablc to Buyer which have not yot been placed in scrvico 08 of the dote oftha 

. Closing (such capital ,hprovem& .which have been placed in. service bekg " 

.if;tht~acilitics twEch ,arc~bthtnvii;e,wny 

, 

I 
7. . 

by:'&u=hmd&'' . , , _,. - . .  . .  

! 
..-,  . .  . . . . ,, .; :, :. . .. ..:. ., . '...I ..:,,.;: ..; , .  , . , .  . .  . .  , .. . 

I. . . 
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(viii) a certificate executed by Seller as to the accuracy' of .its 
representations and warranties as of the date of this Agreement and as of the 
Closing in accordance with Section 7.1 and as to its compliance with and 
performance of their covenants and obligations to be performed or *complied with 
at or before the Closing in accordance with Section 7.2; and 

(ix) .a certificate of the Secretary of Seller certifying, as complete and 
accurate as of the Closing, attached copies of the Goveming Documents of Seller, 
'certifying and 'artaching all requisite resolutions or &ions of Sellefs bead .of 
directors and shareholders approving the execution and delivery of this Agreement 
and the consumniation of *e Contemplated Transactions' and certifying to 'the 

'incumbency and signatures of the officers of Seller executing this'Agreemeirt and 
.any other-document relating to the Contemplated Transactions. 

co>l 
' (i) Installment 1 of Four. Hundred Thirty-Three MilIion doll& 

-~$~.33,OOO,OOO).plus or minus such other hnds  as set'forth on a closing statement . ' . 

to 'be agreed upon between Buyer and' Seller pursuant to ,the .terms .of this 
Agreement by wire transfer to a domestic account of a United States bank 
specified by the closing Seller in a writing delivered to Buyer at least three (3). , 

.. ' (ii) . the Assignment and Assumption Agreement executed by B,Uyeq 

(iii) 

. , 

I 

Buyer shall. deliver to Seller: 

. .  . a ' * .  business days prior to the Closing Date-;, . .  

I 
i 
i 

1 

, .: 
.: . I 

. .  
the executed Employment Agreements ; , . . 

. .  
(iv) a certificate executed by Buyer as to the accuracy of its 

representations and warranties as of the date of this Agreement and as of the 
Closing in accordance with Section 8.1 and as to its compliance with and 
performance of its covenants and obligations to be performed or complied with at * 

or before the Closing in accordance With Section 8% ana 

.' . 

_ .  . .  
(Y) a certificate of the Secretary of Buyer certifying,. as. cornpItte &d . ' 

.abmate as of the Closing, attached copies of the Governing Documents of Buy= 
and certifying ,and attaching all rcqukite resolutions or actions of.Buyergs - 
governing board approving the execution and ,delivq.of this Agreement And the 
consummation of the Contemplated Transactions and ctrtifying to the incumbency 
'and signatures of dt:o.fictrs .af Buyx mccuting this Agreement and MY -0th- 

' . document relating to.tbe'&ntcmp~ated Tmnsacl5ons; I , - .  . 
? 

. . .. . 
. .  



may submit such dispute to the Dispute Resolution Process. . To the extent that Eligible 
Accounts (as hereinafter defined) and Eligible Unbilled Revenues (as hereinafter defined) 
sold to the Seller hereunder as of the Effective Time minus accounts payable assumed .by e 

the Buyer hereunder as of the Effective Time ("Final Computed Amount") is,in an' 
amount greater than zero ($0) Dollars, then the Buyer shall immediately pay to the Seller ' 

the difference and to the extent that the Final Computed Amount is less than zero ($0) 
Dollars, then the Seller shall immediately pay to the Buyer the difference. The payment 
in the foregoing sentence shall be net of any payments made pursuant to the second 
sentence of this Section. "Eligible Acco~nts" means Accounts Keceivable outstanding as 
of the Effective Time that are actually collected by the Buyer within 90 days after the 
Effective Time and "Eligible Unbilled Accounts" means Unbilled Accounts outstanding 
as of the Effective Time that are actually collecied by the Buyer within 120 days after the 
Effective Time. 

(d) 

.. 

' 

At the Closing, the Buyer shall have received (i) an opinion of counsel 

will be held liable, as a matter of law, for the liabilities of the Buyer and (ii) an opinion of 
counsel'acceptable to the Buyer stating that upon the acquisition of the System by the' 
Buyer, the rates, fees and charges for the services and facilities of the System are not 
subject to regulation by the Florida Public Service Commission or any local regulatory 
authority. - 

acceptable to the Buyer stating that neither the City of Gulf Breeze nor the City of Milton I 

2.8 Consents 

(a) 
~ ..., 

If there are any Material Consents that have not yet beenobtained 
(or otherwise are not in full force and effect) as of the Closing, in the case of each Seller 
contract as to which such Material Consents were not obtained (or otherwise are not in 
full force and effect) (the "Restricted Material Contracts"), Buyer may waive the closing 
conditions as to  any such Material Consent and eithec 

(i) . -;elect to have Seller continue its efforts to obtain the Materid * 

Consents; or 

' . (5) eleCt to have Seller retab that Restricted Material Contraa and all ' 

Liabilities arising t h e r e h m  or relatbg thereto; or, 

to pdom their obligations under such contract and remit to Seller the amousts 
due to such obligations, for payment by the Seller to such obligations. . 

L (iii) elect to have Seller require any other obligations 'udcr such &"at 
. 
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assumption, transfer, conveyance or delivery or an attempted sale, assignment, 
assumption, transfer, conveyance or delivery of the Restricted Material Contracts, and 
following the Closing, the parties shall use Best Efforts, and coopcrate with each other, to 
obtain the Material Consent relating to each Restricted Material Contract as quickly as 
practicable. Pending the obtaining of such Material Consents relating to any Restricted ‘ 
Material Contract, the parties shall cooperate with each other in any reasonable and 
lawful arrangements designed to provide to Buyer the benefits of use of the Restricted 
Material Contract for its term (or any right or benefit arising thereunder, including the 
enforcement for the benefit of Buyer of any and all rights of Seller against a third p q  
thereunder). Once a Material Consent for the sale, assignment, assumption, transfer, 

promptly assign, transfer, convey and deliver such Restricted Material Contract to Buyer, 
and Buyer shall assume the obligations under such Restricted Material Contract assigned 
LO Buyer from and aftcr the date of assignmcnt to Buyer punuant to a special-purpose 
assignment and assumption agreement substantially similar in terms to those of &e 
Assignment and Assumption Agreement (which special-purpose agreement the parties 
shall prepare, execute and deliver in good faith at the time of such transfer, all at no 

If there are any Consents not listed on Exhibit 7.3 necessary for the 
. assignment and transfer of any Seller Contracts to Buyer (the “Nonmaterial Consents”) 

which have not yet-been obtained (or othewbe are not in full force and effect) as ofthe 
Closing, Buyer shall elect at the Closing, in the case of each of the Seller Contracts as’to 
which such Nonmaterial Consents were not obtained (or otherwise are not in -$id1 force 
and effect) (the “Restricted Nonmaterial Contracts”), whether to: 

I 

I 
I 

I 

conveyance and delivery of a Restricted Material Contract is obtained, Seller shall 

. additioial cost to Buyer). 

(b) 

‘ 

* I  

. .  

( i )  accept the assignment of such Restricted Nonmaterial Contract, in 
which case, as between Buyer and Seller, such Restricted Nonmaterial Contract 
shall, to the maximum extent practicable and notwithstanding the failure to obtain 
the applicable Nonmaterial Consent, be transferred at the Closing pursuant to the 
Assignment and Assumption Agreement as. elsewhere provided under this 
Agreement; or 

reject the assignment of such Restricted Nonmaterial Contract, in 
which ;Case, notwithstanding Sedons 2.1 and 2.4, (A) neither this Agreement .nor - 
the Assignment and Assumption Agreement nor any other document relat? to the 
consummation of the Contemplated Transactions shall constitute a d e ,  
assignment, assumption, conveyance or delivery or an attempted sale, assignment, 
assumption, transfer, conveyance or delivery of such Restricted Nonmaterial 
Contract, and (B) Seller shall retain such Restricted Nonmatexial Contract and all 
Liabililiw arkhg tlicn;from.or relating thereto. 

. .  

(ii) 

. .  
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3. Representations and Warranties of Seller 

Seller represents and warrants to Buyer as of,the Exhibit Delivery Date (as . 

3.1 Organization And Good Standing 

. .  

hereinafter defined) as follows: 

(a) Seller is qualified to do business in the State of Florida. Seller is a 
corporation duly organized, validly existing and in good standing under the laws of the 
State of Florida, with full. corporate power and authority to conduct its business =,it is 

. * now being conduFted, to o m  or use the properties and assets that it purports to oWn or 
use, and to .perform all its obligations under the Agreement.. Complete and accurate ' ' 

. . copies of the Governing Documents of Seller; as currently in effect, Will be' provided to. .. . ' 

.. .. Buyer prior to Closing. .. . .  

' ' @) .Seller has no Subsidiary and,. except as disclosed to Buyer in writing . 
prior to.Closing, does not Own any shares of capital .stock or other securities of any other 

. .  . .  
' Person. ; .. .:.... 

. .  
3.2 Enforceability; Authorik No Conflict. 

, (a) * This Agreement constitutes the'legal, valid and binding obligation of 
Seller, enforceable.against it in accordance -kith.its terms' and each of Seller's Closing 
Documents will. constitute the legal, valid, and. binding obligation of' Seller, enforceable ' 

against Sellers. Seller has the absolute and unrestricted right, power and. authority to 
execute and deliver this Agreement and to perform its obligations under this Agreement, 
and such action bas been duly authorized by all necessary action by'SelIer's shareholders 

.@ 
. 

. 
!..,. . .  

. and board of direqtors. . .  . .  

@) Neither the. execution '.ad delivery of this Agrkment nor the 
consummation or performance of any of the Contemplated Transactions will, directly or 
jidirectly (with or without notice or lapse of time): . 

Brcach (A) any pmvision of any of the .Governing Documents of. 

. 

(i) 
:Seller or @) apy resolution adopted by the,board of directors or the shareholders 
' of Seller; 

\ . -  

(hi except as disclosed reach any provision of, or give 
any Person the right to declare a default or exercise any remedy under, or to 

. accelerate the maturity or pcrfonnancc of, .or payment under, or to cancel, 
. terminate or modify, any Seller Contract; or 

I I 

. 
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(c) Except as provided under Section 367.071, Florid,a ‘Statutes, and 
applicable equivalent County Regulatory provisions, Seller is not required to give &y 
notice to or obtain any material consent from any Person in connection with the execution 
and delivery of this Agreement or the consummation or performance of any of fhe 
Contemplated Transactions except as set forth in Exhibit 3.2(c). 

3.3 Financial Statements . 

Sheet”), and the related audited statements of income, changes in shareholders’ equity 
and cash flows for the fiscal year then ended, including in each case the notes thereto, 
together with the report thereon. of Price Waterhouse Coopers, independent certified 
public accountants; and 
“Interim Balance Sheet’ 

. statements fairly present the financial condition and the results of operations, changes in 
shareholders’ equity and cash flows bf Seller .as of the respective dates of and for the 

. periods teferred to in such financial statements, all in accordance with GAAJ?. 
... 

3.4 Sufficiency of Assets 

. The Assek (a) ‘constitute: all of the assets, tangible and intangible, of any nature 
whatsoever, necessary to operate Seller’s bus”eSS in the manner presently operated by .. 
Seller and @) include all of the operating assets of Seller, * .. . .  . .  . .  

., .. ” . , . % . _  . ......-. . ’.. e,: . .  

3.5 Description of Land, 

3.6 Description of Leased Real Property ‘ 

3.7 Title to +se& Encumbrances 

(a) 

(3 

Seller o m  good and marketable title to its respectiie estates in the 

liens for Taxes for the cumnt tax year which are not yet due and 

Land, free and clear.of any En-bmces, other than: ‘\ 

* . payable; and .’ 

2s 
. . > ,  ._. : , 

-* . . . .  
. .  . .  

: . . 
. . ; i 
. . ‘ 1  

. .  
. . . . .  . .  

, .  
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all instruments, agreements and other documents evidencing, creating or constituting my 
Real Estate Encumbrances will be made'available to Buyer promptly. Seller wanants to 
Buyer that, at the time of Closing, the  Land shall be free and clear of all Real Estate 
Encumbrances other than those ,identified on Exhibit 3.7 as reasonably acceptable to 
Buyer ("Permitted Real Estate Encumbrances"). 

(b) Seller owns good and transferable title to 
and clear of any Encumbrances other than those described 

Scllcr warrants to Buycr that, at 
clear of.all Non-Real Estate En 

which are reasona 
and, 'toeether with 

Seller makes no representations regarding title to' or the sufficiency o f .  . 
' Appurtenances to the Real Estate. 

3;8-.;.' Taxes . . 

' (a) Tax R e t "  Filed and Taxes Paid. . Seller has filed or caused to be filed on 
a timely basis all Tax R e m s  and all reports with respect to Taxes that are or were 
required to, be filed pursuant to applicable-Legal Requirements. All Tax R e m s  a d  
reports filed by Seller are true, correct and complete. Seller has paid or made provision 
for the payment of all Taxes that have or may have become due for all periods covered by 
the Tax Returns or othedse,  or p p a n t  to any assessment rkeived by Seeer, except 
such Taxes, if any, as areJisted in Part 3.14(a) and are being contested in good faith. NO 
claim ha' been'made or is expected to be made by any Governmental Body in a 

. juris.diction whcrc Scllcr docs not filc Tax Rcturns that it is or may bc subjcct to b a t i o n  
by that jurisdiction. There are no Encumbrances on any of the Assets that a.rose in 
connection with any failure (or alleged failure) to pay any Tax, and Seller has no 
howledge of any hasis for assertion of any c l a h s  attn'butable to Taxes which,. if 

Buyer agrees to comp& with'the requirements of.&ction 196.295, FloriQ 

Specific Potentia! Tax Liabilities and Tax Situations. . . 

(i). 

Q 
' 

' 1  

' adversely-detembcd, . .  would result in any such , \  EncUmbrance. . .  . 
. .  

@) 

. . (c) 

. \ .  _ .  . Statutes, Advalorem and Personal Property Taxes.' 
, 

M,thholding. '.An ,Taxes that Seller is. or was kquired by Legal 
Requinmcnis to withhold, .deduct or collect 'have been or .will .be duly withheld, ' . 

deducted and collected and, to the extent required, have been paid to the proper . .  I 

Goymental Body .or other Yersi" . . *  . .. 
. .  



3.9 Compliance With Legal Requirements; Governmental Authorizations 

(a) Except as set forth in Exhibit 3.11, without representation that i t e m  on 
Exhibit 3.11 are Material: 

(i) To Seller's knowledge, Seller is. in compliance with each Legal 
Requirement that is applicable to it or to the conduct or operation of its business or 
the ownership or use of any of its assets; 

i. .. 

(ii) No event has .occurred or circumstance exists that, (A) may 
constitute or result in a violation by Seller of, or a failure on the part ofBelIer to 
comp.ly with, any Legal Requirement or (B) may give rise to any obligation on the 
part of Seller to undertake, or to 'bear all or any portion of the cost of, any remedial 

Seller has not received any notice or other coriunuhication (whether 
.ad1 or written) from any Governmental Body or any other Person regarding (A) 
an-y-'actual,' alleged, possible or potential violation of, or failure to comply with, 
any Legal Requirement or (El) any actual,, alleged, possible or potential obligation 
on the part of Seller to undertake, or to bear all or any portion of the cost of, any 
remedial action of any nature. . 

- . . 
action of any nature; and * .  

. 
(iii) 

. .  

. 

full force and.effect: 

' (i) .. Seller i s  in material compliance with all of the Material t e m s  and. 
requirements ofthe Governmental Authorizations; - 

No event has occurred o r  circumstance exists that may '(A) 
constitute or result directly or indirectly in a materid violation of or a matcrid' 
failure to cbmply With any matexid tem'or  requirement-of any Govwnm&a 
Authorization' or (B) result d u d y  or indirectly in pe revocation, w i ~ b w a l ,  
suspension, cancellation or termination of, or any modification to, any materid 

Seller has not nceived any notice or other communication (whether 
oral or written) from any Govunmental Body or any other Person regarding (A) 

. any actual, alleged, possiile or potential violation of or failure to comply v& my 
tcm or requirement of any 43ovemmental Authorization or (B) ahy 'actual, 
proposed, possible or potential revocatioa, withdm 

(ii) . 

.. Governmental Authorization; \ 

' I  
* (30 

- termination of or mod 

I 

I 

I 
i i  
; I  

. . .  ' ?  
... . , 

. . .  ... . _'.. .. , 
. . . .  . 
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. .  

termjnations or modifications as have either been resolved with such 
Governmental Body or Person, or are not material to the successful operation of 
the System or to the results of such operations; and 

been filed for the renewal of the material Governmental Authorizations have been 
duly filed on a timely basis with the appropriate Govemmental Bodies, and all 
other Material filings required to 'have been made with resp.ect 'to such 
Governmental AuthorirdGous have been duly .made on a timcly basis with the 

' ' 

. .  

(iv) To the best of Seller's knowledge, all'applications required to have ' , 

. appropriate Governmental Bodies. 

. The. Governmental Authorizations' collectively constitute the' Governmental 
.Authorizations necessary to permit Seller to lawfully conduct and operate its business in 
the minner in which it currently conducts and operates such business and to permit Seller 
to own and use its' assets in themanner in which it currently owns and.uses such assets; 

. .  

. .  

' 3.1 0 Legal Proceedings; Orders 
?,. ... . ;.. 

(a) Except as.set forth in Exhibit 3.12, there is no pending or, to Seller's 
howledge,'threatened Proceeding: 

. (i) 

(ii) 

by or against. Seller or that otherwise relates to-or may affect the 

that challenges, or that may have the effect of preventing,:,d.elaying,: . 

' business of, or.any of the assets owned-br used by, Seller; or 

making illegal or othehise interfering with, any of the Contemplated 
Transactions. 

' 

To the knowledge of Seller, no event has occurred or circumstance exists that is 
reasonably likely to give rise to or serve as a basis for the commencement of any such 
Proceeding. Seller will promptly deliver or provided access to Buyer copies of all . 
pleadings, comspondenk and other documents relating to each Proceeding listed in 
Exhibit 3.12. There arc no Proceedings listed or required to be listed in Exhibit 3.12 that 
could have a Material adverse effect on the business, operations,' assets, condition or 
prospects of Seller 0; upon the Assets. 

' ('b) . Except as set forth in Exhibit 3.12; to tbe bowledge of Seller, no,,oficcr, 
director,*agent or employee of Seller is subject to any'Order that prdhibits such officer, 
director, agent oi employee frcrm engaging in or continuing any conduct, activity or 
practice relating to the business of Seller. 

' 

. .  .. . . .  . .  
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(c) 

To Seller's knowledge, Seller is in Material compliance with all of 
the terms and requirements of each Order to which it or any of the Assets is or has 

(ij) , To Seller's knowledge, no event has occurred or circumstance exists 
that is reasonably likely to constitute or result in a violation of or failure to comply 
with any term or requirement of any Order to which.Seller or any of the Assetq is 
subject material to tht'operation of the System or a podon thereof; and 

Except as set forth in Exhibit 3.12: 

(i) 

' been subject; 

(iii) Seller has not-received any notice or other communication (whether 
onil or written) from any Governmental Body or any other Person regarding any 

. .actual, alleged, possible or potential violation of, or failure to comply with, m y  
term or requirement of any Order to which Seller or any of the Assets is or has 
been subject,'that has not already been resolved. 

3,. .-. 1 O(A} - : Absence of Certain Changes-and Events. 

(a) ' Except as set forth in Exhibit 3.1O(A), since July 1, 2002, Seller has 
conducted its business only in the Ordinary Course of Business, there has pot been any 
material adverse change in its business and in the operation of the System, and there has 
not been: 

@) There has not been any damage to or destruction or loss of any Asset, 
whether or not covered by insurance that has not been replaced or which will not be 
replaced prior to the Effective Time; 

There has not been (to &e extent the same might be material to the results 
of operations ofthe System or a portion thereof) a sale (other than sales of Inventories in 
the Ordinary Course of Business), lease or other ;disposition of any Asset or property of 
Seller (including the Intellectual Property Assets); 

. .  . 

. 
. .  

- - .  

. , .  . .  

(c) 

. . 3.11: Cokacls;NoDcfaults . . .  

0' each Seller Contract that involves perf'osmance of serfices or 
delivery of goods or materials by Seller of e amount or value h cxccss of * 

. * $.lO,OoO; . 

. .  
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(iii) each Seller Contract that was not entered into in the Ordinary Course 
of Business and that involves expenditures or receipts of Seller in excess of 
$1 0,000; 

(iv) each Seller Contract affecting the ownership of, leasing of, title to, * 

use of or any leasehold or other interest in any real or personal property (except 
personal property leases and installment and conditional sales agreements having a 
value per item or aggregate payments of less than $10,000 and with a term of less 
than onc year); 

e'- . . .  

. .  

. .  

(v). 'each Seller Contract with any labor union or other employee ' 
representative of. a .group of employees relating to wages, hours and other 
conditions of employment; each Seller Contract entered into other than in the 

* Ordinary Course ,of Business that contains or provides for an express undertaking 
by Seller to be responsible for consequential damages; 

. (vi) 

': . (vii) 

each Seller Contract for capital expenditures in excess of $1 QOOO; 

each Seller Contqct not deno'rninated in U.S; dollars; 
I'.- .: ...-.,. 

(viii) each Seller Contract containing covenants that in any way purport to 
restrict Seller's business activity or limit the freedom of Seller to engage in any 
lint of busincss or to compctc with anrPcrson; 

each power of attorney of Seller that is currently effecGve 'and. 

i . .  . 
. (ix) .. 

outstanding; . . 

(x) each w'tten warranty, guaranty, and/or similar undertaking withy 
respect to contracbal performance extended by Seller other than in the Ordinary' . 
Course of Business; and . .  . .. . .. , 

.(xi) each aniendment, supplement and modification (whether oral. or I 
I 

I . .  written) in respect of any of tbe foregoing. 

(b). 
\ 

. (i) each Contract which is to be assigned to or assumed by Buyy under 
this Agreement is in full force and effect and is valid and .enforceable in 

each Conmct which is being assigned to or assumed by Buyer is 

. 
.. . .accordance with its terms; 

. .  
(iii 

=signable by Scllcr to Buyer without thc edcnt of' any other Person; 



(i) Seller is in compliance with all applicable terms and requirements of 
each Seller Contract which is being assumed by Buyer, 

J 

(ii) To Seller's knowledge, no event has occurred or circumstance exists' 
that (with or- without notice or lapse of time) may contravene, conflict with 'or 
result in a Breach of, or give Seller or other Person the right to declire a default or 
exercise any remedy under, or to accelerate the maturity or performance of, or , 

payment under, or to cancel, terminate or modify, any Seller Contract .that is being 
a,ssigncd to or nssumcd, by Buyer, 

To Seller's knowledge, no event has occurred or circumstance exists 
under or'by virtue of any Contract that (with or without notice o r  lapse of h e )  
would cause the creation of any Encumbrance affecting any of the Assets; and 

Seller has 'not given to or received from any other Person any notice 
' . or other communication (whether oral or Gritten) regarding any actual,.alleged, . 

. possihle or potential violation or Breach of, or default under, any Contract which 

There are no renegotiations of, attempts to renegotiate or, ouktahding rights 
to renegotiate any material amounts paid or payabIe to Seller under current or completed 
Contracts with any Person having the contractual or statutory right to demand or require 
such renegotiation'and no such Person has made written demand for such renegotiation. 

' 

. . ' 

. .  

(iii) 

' 

. . (iv) 
' 

. .  
. .  is heing'assigned . .  toeor assumed by Buyer. . .  

. (d) 

3.12 EnGronmental Matters e .  

(e) 'Seller is'in material compliance with and is not in material violation of or 
' liable under, any En&onmental Law. Seller has.no basis to expect any actual or 

threatened order, notice or other communication from (i) any Governmental Body or i . 

private citizen acting in the public interest or (ii) the current or prior owner or operator of ~ 

1 
I 

any FaciliGcs, of any actual or potential violation or failure to Materially komply wjth 
any Environmental Law, or of any actual or threatened obligation to undertake or bear the 
cost of any EnvironmentaI, Health and safety Liabilities with rcspcct to any Facility or 
other property or asset (whether real, personal or mked)  Jn which Seller has or had an 
interist, or with respect to any property or Facility at or to which Hazardous EfIaterials 
were generated,' manuf'achmd, refined, tra.nsfcmd, imported, used or processed by 
S G k .  

..(f) There arc no pending or, to the knowledge of Seller, thrcathd cl,aimS, ' 

any M-attrial. nature 
%ties. ,or .. arising =der-, .or, 

. . :._.. . .  :; 
,. i . .  . , .  , . .  ' .  . 

. .  
' .  . 
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Environmental Law with respect to or affecting any Facility or any other property or asset 
(whether real, personal or mixed) in which Seller has or had an interest. 

Seller has no knowledge of or any basis to expect nor has received, any 
citation, directive, inquiry, notice, Order, summons, warning or other co&unication that ' 

relates to Hazardous Activity, Hazardous Materials, or any alleged, actual, or potential 
violation or failure to matenally comply With any Environmental Law, or of any, alleged, 
actual; or potential obligation to undertake or bear the cost of any Environmental, Health 
and Safety Liabilities with respect 10 any Facility or prupaty or asset (wlielhcr real, 
personal or mixed).in which Seller.has or had an interest, or with respect to any property 
or facility to which Hazardous Materials generated; manufactured, refined, transferred, 
imported, used or processed by 

, . -01) . Seller has no Material Environmental, Health and,Safety Liabilities with 
respect to any Facility or, to the knowledge of Seller, with respect toany other property 
or asset (whether real, personal or mixed) in which Seller (or anypredecessor) has or had 
an inlerest or at any property gcologically or hydrologically adjoining any Facility or my 
such ijW+property or asset. 

There are no Hazardous Materials present on or in the Environment at any 
Facility or 'at any geologically or hydrologically adjoining property, that are.not in 
material compliance with Environmental Laws, including any Hazardous Materials 
contained in barrels, aboveground or' underground storage tanks, landfills, land deposits, 
dumps, equipment (whether movable or fixed) or other containers, either temporary or 
pernianent, and deposited or located in land, water, sumps, or any other'.'p&'of the 
Facility or such adjoining property, or incorporated into any structure therein or thereon. 
Seller has not permitted or conducted, or is aware of, any Hazardous Activity conducted 

respect to any Facllity or any other property or assets (whether real, personal or 
.mixed) jn which Seller has or had an interest except in full compliance with all applicable - 

(g) 

. 

. .  

(i) 

. .  . 

Environmental JAWS. . .- 

07 . Then has been no material Release or,.to the knowledge of: Seller, mat 
of Release, of any Hazardous Materials at or from any Facility or at any other l&tion . 
where any Hazardous Materials were generated, manufactured, refined, transfmd, 
produced, imported, used, or processed from or by .any Facility, or from my other 
property or asset (whether real, personal or mixed) in whhh Seller has or had an,interest,' 
or to the knowledge of Seller any geologically or hydrologically adjoining propeh. 

Seller has delivered.or made available to Buyer true and complete copies 
and results of any reports, studies, analyses, tests, or monitorhg possessed or initiated by 
Sellet pertaining to Hwdoirs Materials ok Hazardous Activities in, on, or tmder.&c 

Q 

i .. . 
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. .... 

. .  
I .  

- .  

. .  

(1) Notwithstanding any provision contained herein to the contrary: , 

Seller shall not be responsible for any costs' associated with 
Contamination which has come tc? be located on or below the Property solely a s  the 

,.result of subsurface migration 'in an 'aquifer from a source or sources outside the 
Property, provided that (a) the Seller did not cause, contribute to, or exacerbate the 
release or threat of release .of the contaminants through an act or omission; @) the 
person that caused the release is 'not an agent or employee of the Seller, and was 
not in a direct or indkGc7 wnLrdcLwd1 relatioriship w.ith the Scllcr, and (c) thcrc is 
no alternative basis for the Seller's liability for the contaminated aquifer, such 'as 
liability as a generator or transporter of hazardous substances wider Section 107(a) 

. (3) and (4) of the .Federal Comprehensive Environmental Response Compensation 
and Liability.Act (CERCLA)or liability as an owner by reason of the existence of 

that migrated in an aquifer from a.source outside the Property. 

, . (ii) Scllcr.shal1 not bc rcquircd to pay for thc costs of rchabilitcltion of .'. . ' 

&&omental contamination resulting from a discharge of petroleum products 
that is eligible for restoration hnding from the Inland Protection Trust Fund . 
.pursuant ' to Chapter 376, Florida Statutes, in advance .. of commitment of 
iestomtion funding in accordance with the sites priority ranking pursuant to 
Section 3'76.3071 (S)(a), Flnn'da Statutes. Tn the event that Buyer determines that 
rehabilitation of petroleum contamination must occur earlier than the priority 
ranking established by the Florida Department of Environmental Prot,ectj,on, -.,*... , Buyer 
may request an assignment by Seller of all rights to reimbursement'from the 
Inland Protection Trust Fund for such site and proceed with Tehabilitation. Seller 
shall provide an assignment of all rights to reimbursement within ten (10) d a y s d '  . 

3.13 Employee Benefits 

(i) 
. 

. 

. 
a soivce of contamination. on the Seller's property other than the contamination . .  

, . 

' receipt of a request from a Buyer. . .  

IC on thirty (30) days notice, cui each 
option or ownership plan, cxtcutive 

c o m v a t i o <  bonus. incentive compensation or deferred dompensah'on plan, (Si vacation pay, 
medical, dental, disability or death benefit plan, and (iv) any other emp!oycc benefit plan, 
program, t"gcment, agrcunent or policy, including without limitation cach "cmploytc benefit 
p b n  Mtbin &e meaning of Section 30)  of ENS& .in each case which is maintained 

. .  ~trijbuted to or by Sell&, (collectively the "Employee Plans"). Seller will promptly deliver to 
Buw mc, amrate and complete copies of the documatscomprisiag +& Etqloyce plan (or, 

to my Employtc Plan which Is unwritten, a dctailad wrfttcn description of 
. 

and any o b  matters . -  i 
i 

i 

,33 
. -  



f 

.(b) Except a~ shown neither Seller nor any fiduciary of  an . 
Employee Plan has engaged i respect to any Employee Plan that, 

,assuming the taxable period of such transaction expired as of the date hereof, could 
subject Seller or Buyer to a Tax or penalty imposed by either Section 4975 of the Code or 
Section 502( 1) of ERISA or a violation of Section 406 of ERISA. 

. .  

. .  

(C) Except as shown .. on?--, ic*s' - ,  .e with respect to any Employee Plan Or 
any other such plan maintained by a corporation or trade or business controlled by, 
controlling or ,under common control with Seller .within the meaning of Section 414 of 

Full payment has been made of all amouhts that are required under 
the termsof each Controlled Group Plan to be paid as contributions with respect to 

* all'periods.prior to and including t h e h ~ t  day of the most recent. fiscal year of such. 
.Controlled group Plan cndcd on or bcforc the date of this 'Agreement and all . 
periods thereafter pnor to the Closing Date, and no accumulated fbnding 
deficiency or liquidity shortfall (as those terms are defined in Section 412 of the 
Code) has been incurred with respect to ttny such Employee Plan, wlictlicr or not 

No Controlled Group Plan, if subject to Title IV of ERISA, has been 
completely or partially terminated, nor has any event occurred.nor does any 
circumstance exist that could result in the partial termination of any 'such 
Controlled Group Plan. 

(iii) The form of all'Controlled Group Plans is in substantial:~e.~mpliance 

'including the Americans with Disabilities Act of 1990, the Family Medical Leave 
Act of 1993.and the Health Insurance Portahility and Accountability Act of.1996, 

' the Code (collectively the "Controlled Group Plans"): 

(i) 
. * ' 

. 

' 

. . 
. 
.: waived. 

(ii) 

. 
I 
i with the applicable terms of ENS& the Code, and any other applicable laws, 
i 
i and such plans have been operated in co,mpliance With such laws and the written, 
j 
i 

. Controlled Group Plan documents. 
. .  

. (iv] Neither Seller nor any corpbratioli or trade. or business controlled. .by, 
controlling Qr under conimor! control With Seller within the meaning of Scction 41.4 .of 
the code mki iulw or is &ligated.& walobutc to qny multianploycr plan (as dcfiad 
in Section 3 0  7) of ERISA) or has completely or padally Withdrawn from (& defined in 
ERISA Sections 4203 or 4205) any mdtiemploycr plan under my circumstancts which 

' . ' 

~ 

. '  . .  
. 

' \  would impose any Liability on' Buyer. .. 
! -  
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. (e) Except for the continuation coverage requirements of COBRA, and except 
as shown on Exhibit 3.13(e) Seller has no obligations or potential liability for benefits to 
employees, former employees or their respective .dependents following termination of 
employment or retirement under any of the Employee Plans that are welfare benefit plans 
as defined in Section 3(1) of ERISA 

3.14 Intellectual Property Assets 

.(a) T h e  tenn “Intellechial Property Assets** means all intellectual property 
owned .or licensed (as licensor or licensee) by Seller in which Seller has a proprietary 
interest, including: 

‘ 

(iii) Seller’s name, all assumed. fictional business names, trade names, 
registered . and unregistered trademarks, service ’ marks and applications 
(collectively, “Marks*’); 

may .. I .  be pa ten table (collectively, .‘‘Pa tents”); 

. .  
. .  (iv) all patents, patent applications and inventions and ‘discoveries that. . 

(v) all registered and.unregistered copy&hts in both published works‘ * .  

and unpublished works (collectively, “Copyrights”); . .  

all rights in mask works; (vi) 

.* (vii) all know-how, trade secrets,’Confidential or proprietary I information,’ . ...* > 

customer lists, Software, technical information, data, process technolo&, plans, 
drawings and blue prints (collectively, “Trade Secrets”); and. 

(viii) all rights in internet web sites and .internet domiiin namqs pnsenlly . .  
used, by Seller (collectively ‘Wet Names”). 

. I  . .  



3 .15 Brokers Or Finders 

Nei tha  Seller nor any of its Representatives have incurred any obligation or 
liability, contingent or otherwise, for brokerage or finders' fees or agents' commissions 
or other similar payments in connection with the sale of Seller's business or the Assets or ' 

the Contemplated Transactions. 

3.16 ,Disclosure 

(m) No Material representation or warranty made by Seller in this 
Agreement contajns any Material untrue statement or omits to 'state a Material' fact 
necessary to make any of them,, in light of the circumstances in which it was made, not 

. 

misleading. , . .  
. .  . .  

3.17 Eiiiployoos . 

~ ~ ~ ~ . ~ ~ ~ ~ . ~ ' ~ ~ ~ ~ f ~ ~ ~ ~ ~ ~ ~  
g f i ~ & ~ ~ ~ ~ ~ ~ e ~  including each employee on leave of absence br 
W-m: n a m m t . e ;  date o -hiring or engagement; date of commencement of 
employment or engagement; current compensation paid or payable and any change in. 

.' compensation since July 1, 2002; sick and yacation leave that is accrued but unused; and 
senice credited for purposes.of vesting and eligbility to participate under any Employee. 
Plan; or any other employee or director benefit plan, except as otheMise indicated on 

. .  

. *  said exhibit. 
0 ,  

,I., . . . . .  . .  
. * 3.1 8 Labor Disputes; Compliance 

(a) Except as. shown er has complied in all material ' 

respects with all Lcgal .Rcquirc cmplopcnt .practi~ts, tcrms and 
conditions of employment, . e  t opportunity, nondiscrimination: ' 

ing and other requirements under 

'safety and health. Seller, is not liable for the payment of any Taxes, fmes, penalties, 'or 
.other amounts, however designated, for failure to comply with any of the foregoing Legal 
Requirements. 

. ' immigration, wages, hours, bene 
' 

- 

state of federal law, the payment of social security and similar Taxes and occupational . ' 1 
1 

i 
~ 

~ 

' 1  

. .(b) ' Gcept as shown on Exhibit 3.18, (i) Seller has not been, and is not now,-a. 
r labor contract; (i.i) there has not 
to SCIWS knowMge there 'is not 

' 

I 

i . ,  
1 

. ,' I. ~ 
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filed with the National Labor Relations Board or any comparable Governmental Body, 
and there is no organizational activity or other labor dispute against or affecting Seller or 
the Facilities; (v) no application or petition for an election of or for certification of a 
collective bargaining agent is pending; (vi) no grievance or arbitration Proceeding exists 
that might have an adverse effect upon Seller or-the conduct of its business; (vii) there is 
no lockout of any employees by Seller, and no such action is contemplated by Seller, and 
(viii) to Seller's knowledge there has been no pending charge of discrimination filed 
against or threatened against Seller with the Equal Employment Opportunity Commission 
or similar Governmental Body or any pending employment discrimination, wrongful 
discharge, retaliation lawsuits or lawsuits alleging whistleblowing. 

. 3.19 Capital Program. 
. .  

. .  The Capital Improvement Plan Requirement, exclusive. of ' the cost ' of any ' 

Remedial Capital Projects and any Remedial Capital.Project Amounts, includes sufficient 
moneys to satisfy all obligations owned by the Seller under developer agreements 
assumed by the Buyer. 

4. Representations and Warranties of Buyer ' ' 

J.......- ~ 

. .  

. Buyer represents and wairants to Seller as follows: 

4.1 Organization and Good Standing . 

Buyer is a governmental entity duly organized, validly.exi&ng and in good 
standing under the laws of the' State of Florida, With MI governmental power and - 
authority to conduct its business as it is now conducted and to complete the transactions 

. 

. .  
. contemplated by this Agreement. 

4.2 Authority; No Conflict 

I .(a) This Agreement constitutes the legal, valid and binding obligation of 
Buyer, enforceable against Buyer in accordance With its terms. Upon the execution and 
delivery by Buyer of the agreements to be exekuted or delivered by Buyer at Closkg 
(collectively, the "Buyer's Closing Docurncnts"), each of the Buyer's Cloiing D0CUmats- 
will constitute the legal; valid and binding obligation ofguyer, enfoqeable against Buyer 
in accordance with its respective terms. Buyer has the absolute and unkstricqd right,- 
power and autbonv to execute and deliver this Agreement and the Buyer's~CIosing 
Docum~lts knd to perform its obligations under this Agr t tmcn tad  the Buyer's Closing 
Documents, and such action has been duly authorized by dl eece~~aty corporate action. 

. 

. ' 

(b) Neither the execirtion and.rlelivery af this Ag"$nt hy l3& AM the-. ' 

' .  

.. ... 1 .  



(i) 

(ii) 
of Buyer; 

(iii) . any Legal Requirement or Order to which Buyer may be subject; or 

(iv) 

any provision of Buyer's Governing Documents; 

any resolution adopted by the board of directors or the shareholders 

. 

any Contract to which Buyer is a party or by which Buyer,.may be 
bound. 

Buyer is not and will not be required to obtain any Consent from any Person in 
connection wjlh ihe.execution and delivery of this Agreement or the consummation or 
performance of any of the Contemplated Transactions. . ' 

, .  

,4.3 : ' Ccrtain Procccdings 

. There is no pending Proceeding that has been commenced against Buyer and that 
challenges, or may have the effect of preventing, delaying, making illegal or otherwise 
interfen'nk.with, any of the Contemplated Transactions. TQ Buyer's .knowledge, no such 
Proceeding has been threatened. ' 

' 4.4, . Brokers 0r.Finders 

Neither Buyer nor any of 'its Representatives have incurred any obligation .or 
liability, contingent or otherwise, for brokerage or finders' fees or agents' commissions . .  

or other similar payment in connection with the Contemplated Transactions. -+>.., 

. .  .. ' 5.  Covenanti of Seller Prior to closing 

. .  

5.1 'Access and Investigation . .  . .  

Between 'the date of this Agreemat'and the Closing Date, and upon reasonable 
advance notice received from Buyer and subject to any applicable-coznfidentiality 
obligations, Seller shall (a) afford Buyer and its Representatives and prospective lenders, ' 
undenniters, pnd their Representatives d(collectively, "Buyer Group") full and fiee 
access, during regular ' business hours, to Seller's personnel, properties (including 
subsurface testing), Contracts, Govmmental Authotbtions, books and Records and 
other documents and data, such rights of access to be exercised in a manner that goes not 
unreasonably interfere with the operations of SeIler, @) furnish Buyer Group with copies 
of all. such COPWdCtS, G o v ~ n m a M  'Aulhohtiorrs, h o b  and R y c ~ d s  and othcr 
&sting documents and data as Buyer may reasonably rcqucst; (c) furnish 3uyer.Group 
with such additional fiaandal, operating and other relevant data and infomiation as Buyer 
m y  reasonably nqu'cst; and (d) othtrWise cooptc.and assist, to the extent reasonably. 

. 

* 

.* 
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Property and Tangible Personal Property inspected by Buyer Group, at Buyer's sole cost . 

and expense, for purposes of determining the physical condition and legal characteristics 
of the Real Property and Tangible Personal Pr0pe.Q. In the event subsurface or other 
destructive testing is recominended by any of Buyer Group, Buyer shall be penhitted to 
have the same performed with the prior consent of Seller, which shall .not be 

' unreasonably withheld. 

5.2 

,Between the date of.this Agreement and the Closing, Seller shall: 

.(a) 

1 @) . except as otherwise directed by Buyer in writing, and without making &y . co&tment on Buyer's behalf, use its Best Efforts to preserve intact its current business 
'. , . organization, keep available the sexvices of its officers, employees a i d  agents and 

' 
. maintain its relations and good will with suppliers, customers, landlords, crediton, - . 

employe.e,s, ,agents and others having business relationships with it; 

Operation of the Business of Seller 

conduct its business in the Ordinary Course of Business; 
.. ' ' .  

I 

* 

* (c) confer with-Buyer prior to implementing operational decisiok of a'Materia1, , '  

nature; 

operations and fmances; 

Buyer in.Section 2.7,. Without prior consultation With Buyer, 

Legal Requirements and is consistent With the requirements and normal conduct of 

keep .in fill force and effect, without amendment, all. rights reJa@ to 

comply With all 'Legal Requirements and contractual obligations applicable 

cooperate With Buyer and assist Buyer in identifying the Govmenta l  . 

(d) othenvise report periodically to-Buyer concerning the .status of its business, 

make no MateGal changes in senior management .personnel 

e' 
. .  

(e) 

( f )  . maintain the Assets in a state of repair and condition that complies with . 
. 

. -  
, Seller's business; 

(g) 
.Seller's business; ' 

@) 

. . 0). 

. . .  

to thc opcrations of Seller's business; ', 

1 1  

. .  Autho&ations reqldrdby Buyer lo opmdle.lhc business from and d e r  the Closing .Date 
and either -transfcxing~'isting.Oovemmcntd AuthoriZatioa~ qf,$Cllrr to Buyer, ' b k c  
p&bible,.or .obtaining .new~~Gove"ental Authorizafions for Buyer; '' \ 

; ? , .  . . . . .  . . . ' ,  . . .  

. , .. ... L . ... .,,.s,qqv.. ./ . . . .:. . .  , . . .<. - : 
. .  . ., . .  . .  -. .... . . 

, .  I . . .  

. .. . . . .  , 
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necessary . to consummate the Contemplated Transactions, all without further 
consideration; and 

Q maintain all books and Records of Seller relating to Seller's business in the 
Ordinary Course of Business. 

. 5.3 Negative Covenant 

Except as otherwise expressly permitted herein; between the date' of this 
Agreement and the Closing Date; Seller shall not without the prior written Consent 'of 
Buyer which sha!l not be unreasonably withheld and.which shall be promptly acted upon 
by Buyer, (a) make, any modification to any material .Contract or Governmental 
Authorization; or (b) allow the levels of raw materials, supplies or other materials 
included in the Inventories to vary Materially from the levels customarily maintained. 

5.4 Required Approvals 
. .  . .  

.,. I As r .: promptly as practicable after the date of thk Agreement, Seller shall make,all 
filings reqiiired by Legal Requirements .to'be made by it in order to consummate the 
Contemplated' Transactions. 
Representatives with respect to all filings that Buyer elects to make or, pursuant to Legal 
.Requirements, shall be required. to make in connection with the Contemplated 
Transactions. Seller also shall cooperate With Buyer and its Rqresmlatives in obvdining 
all Material Consents. 

. 
. Seller .also shall . cooperate with Buyer and its . . 

. >' .;. .; 5.5 Notification . .  
. .  

Between the date .of this Agreement and the CIosing, Seller shall promptly notify ' 

. 

Buyer in writing if any of them becomes aware of (a) any fact or condition that causes or 
constitutes a Breach of any of Seller's representations ahd warranties made as of the date 
of &is Agreement or @) the occurrence after the date of this Agreement of any fact or 

. condition that would or be reasonably likely to (except as exprcssly contemplated by this * 

Agreement) cause or constitute a Breach o f  any such representation or wananty had that. 
representation or wamnty been made as of the time of the c%umnce of, or Seller's 
discovery of, such fact or condition. During the same Mod, Seller also shall promptly 
notify Buyer of the occurrence of any Breach of any cQvtnant of S e k r  in this Article 5 
or of the Occurrence of any event that may'make the satisfaction of the conqtions i i ~  
Article 7 impossible or unlikely. 

. I 
1 

. 
. 1 

. .  
. *  

L .  
. .  . . 5.6 NoNegotiation - 

- .  
. .  

. .  . .  

. .  
. .  
. .  40 
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relating to any business combination transaction involving Seller or the System (other 
than in the.0rdinary Course of Business). 

5.7 Best Effons 

Seller shall use their Best Efforts to cause the conditions in the Agreement to be satisfied 
and on' or before the Closing, Seller shall (a) amend its Governing Documents and take 
all other actions necessary to change its name to one sufficiently dissimilar to Seller's 
present name, in Ruyer'sjudgment, ta avoid confusion and 0) take all actions requested 
by the Buyer to either assume s'uch name as an assumed name or to change its name to 
seller's present name. . 

. .  . -  
. .  . .  . 5.8 Payment Of Liabilities ' . .  

Seller shall pay or othenv'se satisfy in the Ordinary Course of Business' all of its 
. .  . Liabilities and obligations as they come due. 

' %j'- Current Evidence of Title 
, .  . .  

(a) As soon as is reasonably possible, and in no event later than thirtL 
* (30) Business Days after the date of this A g r e e m e ~ ~ ~ ~ ~ ~ ~ ~ B ~ ~ ~ ~ ~ ~  

. -&& I 
' . =qFm--@T$+g .r*- r 3 -  - - ,  U '  . ..- ,.:e . .  

(0 from Commonwealth +d Title Inkrance Company ,.(the .."Title. ' , . .. . 
i. ..: -L Policy'') (the 'Title Insurer"): .i . . 

r title commitments issued.by the Title ' 

* Insurer to in 1 listed iu Exluiit 3.5, , iu Qle agwgaie 
amount of that portion of the 'hrchase  Price allocated to the Land , as 

. specified in Part 2.5, covering such Land , naming Buyer as the proposed . 
insured and having an effcctivc date after the date of this Agreement, 
wherein the Title'bsurer shall agree to issue an - ALTA form ,own& tide 
insurance policy .I992 (ID-1,7-92) with Florida modifications (collectively 

..: . 
. .  

1 

I 

I 
I 

I 
I 

. I  

' 

1 
the 'Title Commitment"); and ~ 

' 

the Title Commitment or as special Schedule B-2 exceptions thercun'der . 
' .  . 

(the "Recorded Documents'?. . . . -  
.. 

. . .  
'. . 
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Encumbrances, but excluding Encumbrances that will remain after Closing .and* those 
requiremetlts that are to be met solely by Buyer). 

’ (c) If any of the following shall occur (collectively, a “Title.Objection”): 

(i) 
I ’  

* .  

The Title Commitment or other evidence.of title or search of the 
appropriate real estate records discloses that any party other than Seller has title to 
the insured estate covered by the Title Commitment; 

’ *  (ii) . any title exception is discl’osed in ’Schedule B to any Title 
Commitment that is not one of the Permitted Real Estate Encumbrances or one 
that Seller specifies when delivering the Title Commitment to Buyer as one that ’ . 

Seller will.cause to be deleted from the Title Commitment concurrently with the 

loans that do not constitute an Assumed Liability and (B) any exceptions that 
Buyer reasonably believes could materially and adversely affect Buyer’s use .and 

any Survey discloses any matter that Buyer reasonably believes 

. .  

I 

j . 

, I 

.Closing, including (A) any exceptions that pertain to Encumbrances securing any’ 

enjoyment of the Land ‘ described therein; or 

. I  

. 
I 

. .  
. .  .*.- .:.._ 

(iii) 
could materially and adversely affect Buyer’s. use and enjoyment of the Land . 

described therein; 
. .. 

e . . *  thcn’Buycr shall notify ScUcr.h d t i n g  (“Buyer’s Noticc”) of such mattcrs within [tcn 
(lo)] business days after receiving‘all of the Title Commitment, Survey and copies of 
Recorded Documents for the Facility covered thereby. 

’ (d) ’ Seller shall use its Best Efforts to cure’each Title Objection and take all 
.steps-required by the Title Insurer to eliminate each Title Objection as an exception to the . 
Title Commitment. Any Title Objection that the Title Company is willing to insure over 

‘ . . 
. .  . .  

, 

. 

on terms. acceptable to Seller and Buyer is herein referred to as an “Insured Exception.” 
The Insured Exceptions, together With any tide’excepdon or.makcrs disclosed by the 

, , . 
1 

, .  

. 1 I 

1 Survey .mot objected to by .Buyer i n  the manner. aforesaid shall. be deemed to .be 
acceptable to Buyer. , 

! 

- .  (e). Nothing herein waivb Buyer’s ngbt to. claim a breach of Section 39(a) or . . i  

. .  
. i  

j . to claim .a right to indemnification as provided in Sectip 11.2 if Buyer d e r s  Material 
i Damages as a result of a @&presentation With respect to the condition of title to the 

! 
, Land. . 

. .  

, . .  

I 

, I 

. i  
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that are not satisfied in accordance with the agreed upon post-Closing process shall be 
identified by Seller in writing to Buyer. 

6, Covenants of Buyer Prior to Closing 

6.1 Required Approvals 

As promptly as practicable after the date of this Agreement, Buyer shall make, or 
. cause to be made, all filings required by Legal Requirements to be made by it to 

. * consummate the Contemplated Transactions. Buyer also shall cooperate, and cause its' 
Related Persons to cooperate, with Seller (a) with respect.to all filings Seller shall be 
required by Legal Requirements to make and (b) in obtaining all Consents identified in 
Exhibit 7.3, provided, however, that Buyer shall not be required to  dispose of or make 
any change to its business, expend any Material funds or inciu any other Material burden 
in order to comply with this Section 6.1. 

. . 

. .. 
. .  . .  , .  

. .  

. .  6.2 Best Efforts 

: %Ujw'shall use its Best Efforts to cause the conditions in this Agreement.to be . 
' 

satisfied. . 
. .  

. . 7. Conditions Precedent to Buyer's Obligation to Close. . 

Buyer's obligation to purchase the AsseQ and to take the other actions required to 
be taken by Buyer at the Closing i s  subject to the satisfaction, at or prior to.tbe.Closing, 
of'each of the follo.wing conditions (any of which may be waived by Buyer,' gwhole  or 
in part): . .  

. .  
7.1 AWUrdCy Uf Represculaliuxq 

(a)' All of Seller'smzpresentations and warranties in this Agreement (considered 
collectively), and each of ihese representations and wananties (considered individually), 
shall have been accurate as of the Exhibit Delivery Date, and shall be a q t e  
mateiial respects as of the time of the Closing as if then made. . 

@> . Each of the +resentations and wananties in Sections 32(a) and 3.4, 'turd 
' each of the representations and wananties in this A&uneat that contains an e x p ~ s  

materiality qualification, shall be accurate in all respects as of the time of the closing as 
if then made. . 

* 

. *  7.2 Seller's Perfomance - 
,All of .the coyenants 

' \ . .  . 
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collectively), and each of these covenants and obligations (considered individually), shall 
have been duly performed and complied within al1:Material respects. 

. .  
7.3 Consents 

Each of the Material Consents to be identified by Buyer and agreed to by Seller in 
Exhibit 7.3 pnor to Closing (the “Material Consents”) shall have been obtained and shall 
be  in full force and effect which Exhibit shall be attached hereto on or before the time the 
L)ue Diligence set forth’in Section 13.15 is completed. . 

7.4 Additional Documents 

Seller shall have caused the documents and instnun’ents required by Section 2.7(a) 

(a) 

and the following documents to be delivered (or made available ) to Buyer: 
. .  

The articles of incorporation and all amendments, thereto of Seller, duly . 
certified as of a recent date by the Secretary of State; 

. .  

(b) - A legal opinion reasonably satisfactory to Buyer; and 

(c) Such other documents as Buyer may reasonably request for the purpose of: 

(i) 
warranties; 

(ii) 

evidencing the accuracy- of any of Seller’s representations and 

evidencing the performance by Seller of; or the compliance %y Seller 
with, any covenant or obligation required to be performed or complied with by 
Seller, 

evidencing the satisfaction of any condition referred to in this Article (iii) . .  
- . .  

7; 

(iv) 

(v) 

otheMrise facilitating the consummation or performance of any of 
the Contemplated Transactions; or 

e$dence showing the ‘release of dl liens, security interests, and 
other encumbrances other than Permitted Encumbrances (but excluding any- 
Permitted Encumbrances that enmbcr.the Assets held by any entity wGch has 
provided or may provide fmancing to the Seller) 

- 1  

75 NoConflict 
. .  

Neither the oonsummation nor the performance of any of the Contempiated . ‘ 

, . .  *, 
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(b) any valid Legal Requirement or Order that has been entered by any Governmental 
Body. 

8. Conditions Preceden't to Seller's Obligation to Close . ' 

Seller's obligation to sell the Assets and to take the other actions required to be 
taken by Seller at the Closing is subject to the satisfaction, at or prior to the Cl.osing, of 
each of the following.conditions (any of which may be waived by Seller in whole or'in 
Part): 

8.1 ,Accuracy of Representations 
1 
i 
~ 

I 
1 

. .  
All of .Duycr's rcprcscntations and warrantics in this Agrccmcnt (considcrcd . a .  

.collectively), and each of these representations and warranties (considered individually), 
shall have been accurate in all Material respects as of'the date of this Agreement and shall . ,  
be:accyte  in all Material respects as of the.time.of.the Closing as if then made, 

. .  . : . '  
._ . . .  

. ' 4.2 .Buyer's Performance 

All .of'the covenants and obligations that Buyer is required to 'perform or to' 
. comply with pursuant to. this Agreemexit- at' or prior to the Closing (considered 

collectively), and each of these covenantsand obligations (considered individually), shall 
.have been performed and complied with in all Material respects. . . I 

. .  . .  
. .  

. .  
8.3 Additional Documents 

Buyer shall'havc causcd a Icgal opiriion satisfacto'v to Scllcr to bc supplicd and 
'the.documcnts and ktruments  required by Section 2.7@) and.the follokng documents 

. 

. .  . to be deliv6redor made.available to S e l l a  . .  
. .  

. (a) such other documents as Seller may reasonably request for .the purpose of: 

(i). * evidencing the accuracy of any representation or wammty of Buyer, 

(ii) 

. .  . .  
. .  

. evidencing the pcrformance'by Buyer of, or the compliance by 
Buyer with, b y  covenant or obligation required to be performed or complied ,with 
by Buyer or 

(iiii . ..evidencing the satidaction of,any'condition referred t0.h this.&ticlc 
, .  

I , 
I 

. ' I  7 '"7 ~ , .. , . 

, 
1 
I 

, ! 
! 
i . . . .  

. .  ' 

' .  . .  .. 
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been adopted or issued, or has otheMrise become effective, since the date of this 
Agreement. 

9. Termination 

9.1 Termination Events 

By notice given prior to or at the Closing, subject to Section 9.2, this Agreement 

by Buyer if a material' Breach of.any provision of this Agreement has been 

by Seller if a material Breach of any provision of this Agreement has been: 

by Buyer if any condition in Article 7 has not been satisfied as of the date 
specified for Closing in the first sentence of Section 2.6 or if satisfaction of such a 

' conditiirfi!.by. such date is_ or becomes impossible (other than through the failure of Buyer 
to comply 'with its obligations under this Agreement), and Buyer has not waived such - 
condition on or before such date; 

. .  
' . ' may be terminated as follows: 

'.(a] 
" 'committed by Seller and such Breach has not been waived by Buyer; 

. .  
(b) 

. ,  

conuiiittcd by Duycr and such Drcach has not bccn waivcd by Scllcr; 

(c) ' . 
. 

. 

(d) by Seller if any condition in Article 8 has not been satisfied as of the date' 
.specified for Closing in the first sentence of Section 2.6 or if satisfaction of such a 

. condition'by such date'is or becomes, impossible (other than through the failure ofSeller 
to comply with its obligations under this Agreement), and Seller has not w h e a  such 
condition on or before such date; 

u 8 ' 

' 

(e) by mutual consent of Buyer and Seller, . 

( f )  by Buyer Z'the'Closing has,not occurred on or before December 15,2002 
or such later date as the p d e s  may agree upon, unless the Buyer i s  in material Breach of 
this Agreement; or 

(g) . by Seller if the Closing has not occuned'on. or before Dekmber 15, &2 
or such later date as the parties may agree upon, unless tbe'Seller is in material Breach. of 

. .  

thisAgrccment. . . \  
. !  

. .  
. .  

9.2 Effect Of Termination 

.. . .  
. .  



those in Section 13.5) will survive, provided, however, that, if this Agreement is 
terminated because of a Breach of this .Agreement by the non-terminating party or 
because one or more of the conditions to the terminating party's obligations under this 
Agreement is not satisfied as a result of the party's failure to comply with its sbligations 
under this Agreement, the terminating parly's nght to pursue all legal remedies will 
w i v e  such termination. unimpaiied. Furthermore, notwithstanding any such 
termination, the Seller shall immediately upon termination pay to the Buyer the Due 
Diligence Amount. 

Neither Buyer nor Seller shall be liable to the other in the event that after the 
execution of this Agreement there occurs (i) a change of law that prevents the Closing, 
(ii) any action by a third party that prevents the Closing or (iii) any order by a 
Governmental Agency or court that prevents the Closing. Both parties agree to diligently 
defend against a third party attempt to prevent a Closing. 

10. Additional Covenants 

10.1 Employees and Employee Benefits 

(a) . Information on Active Employees. For the purpose of this Agreement, the 
term "Active Employees" shall mean all employees employed on the Closing Date by 
Seller for its business who are employed exclusively in Seller's business as currently 
conducted, including cmployccs on tcmporn-v lcnvc of absence, including fnmily medico] . 

. leave, military leave, temporary disability or. sick leave, but excluding employees on 
long-term disability leave. 

(b) Employment of Active Employees by Buyer. 

p e n t  to all employees who meet 
h Buyer will supply to Seller which 
sonablc judgment and Buyer may 

interview all Acthe Employees. Buyer will provide Seller with a list of Active 
Employees to whom Buyer has made an offer of employment that has been 
accepted to be effective on'the Closing Date (the "Hired Active Employees"). 
Subject to Lcgd Requirements, Buyer will have reasonable access to the Facilities ' 

~oy811ccs  and medical Records) of Scllcr for thc purpox; of preparing for and 
conducting employment interviews with all Active Employees and will' conduct 

- the interviews as.expeditiously as possible prior to the Closing Date. Access will 
be provided by Seller upon reasonable prior notice during normal b&ess hours,. 
Effective immediately before the Closing, Seller. will terminate the employment of 
all Hind Actiye Employees. 

I 

I 
. 

and personnel Records (including perfonnancc: appraisals, disciplinary actions, -- 
I 

I 



in ivriting that the particular Active Employee will not receive any employment 
offer from Buyer) or the employment of any Hired Active Employee after the 
Closing. Buyer shall inform Seller promptly of the identities of those Active 
Employees to whom it will not make employment offers, and Seller shall assist 
Buyer in complying with the WARN Act as to those Active Employees. 

(iii) It is understood and agreed that (A) Buyer's. expressed intention to 
extend offers of employment as set forth in this section shall not constitute any 
commitment, Contract or understanding (expressed or implied) of any obligation 
on the part of Buyer to a post-Closing employment relationship of any fixed term 
or duration or upon any terms or condiiions other than those that Buyer may 
establish pursuant to individual offers of employment, and (El) employment 
offered .by Buyer is "at will" md may be terminated by Buyer or by an employee 

.at any time for any reason (subject to any written commipnents to the contrary 
made by Buyer or an employee and Legal Raquireinaub). Nulllirig in this 
Agreement shall be deemed to prevent or r e d c t  in any way the right of Buyer to 
terminate, reassign, promote or demote any of the Hired Active Employees after 
*e.. Closing or to change adversely or favorably the title, powers,-duties, 
responsibilities, functions, locations, salaries, other compensation or terms or 
conditions of employment of such employees. 

. .  
(c) Salaries and Benefits: 

Seller shall be responsible for (A) the payment of all wages and 
other remuneration due to Active Employees With respect to their sexvices as 
employees of Seller through the close of business on the Closing Date;' Scluding 
pro rata bonus payments and all vacation pay earned prior to the Closing Date; (B) 
the payment of any termination or severance payments and the provision of health 
plan continuation coverage in accordance With the requirements.of COBRA and ' 

Sections 601 through.608 of.EIUSA; and (C) any and all payments to employees 
required under the WARN Act. 

'Seller shall be liable for any claims made or incurred by.Active 
Employees and their beneficiaries through the Closing Date under the Eplployee 
Plans. For purposes of the immediately preceding sentence, a claim will be . 
.deemed incurred, in the case of hospital, medid  or dental benefits, when the 
s e d c e s  that are the ~bject of the charge arc performed and, in the case,of other- 
benefits (such as disability or life insurance), when an event has occurred or when 
a condition has been diagnosed that entitles the employee to the benefit. 

(i)' 

(ii) 
1 

(d). Np Transfer of Assets. Neither Seller nor'its Related Persons wij, my 
M e r  of pension or other cmpjoye W i t  plan assets to Buyer. 

. ., . , . .  
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. .  

mles, benefits and salary and wage structure, all as permitted by law, provide such terms 
and conditions shall be in the aggregate substantially similar in value to the terms and 
conditions of such Hired Active Employees under the Seller's employ as disclosed to 
.Buyer herein. Buyer is not obligated to assume any collective bargaining agreements 
under this Agreement. Seller shall be solely liable for any severance payment required to 
be made to its employees due to the Contemplated Transactions. Any bargaining 
obligations of Buyer with any union with respect to bargaining unit employees 
subsequent to the Closhg, whether such obligations.arise before . .  or after the Closing, 

' 

, . 

. shall be the sole responsibility of Buyer. 

. (0 ,. General Employee Provisions. 

(i) , Seller and Buyer shall give any. notices -required by Legal .. 
- ' Requirements and take whatever other actions With respect to the plans, programs 

and policies described in-lhis Seclioii 10.1 as may bc ~iccessary to'carry out the 
. .  .arrangements described in this 'Section 10.1. . . .  

(ii) Seller and Buyer shall provide each other with such plan documents . . 
&$'-summary plan descriptions, employee data or other information as may be 
reasonably require'd to carry out the arrangements described in-this Section 10.1. 

(iii) ' If any of the arrangements' described in this': Section 10.1 are 
?etemined hy the TRS nr ather Govemmental Body to he prohihited by law, Seller 

. and Buyer shall modify such arrangements to.as closely as possible reflect their 
expressed intent and retain the .allocation of economic benefits and burdens .. , to the . 
parties contemplated herein in a manner that is not prohibited by law. * . 

. 

(iv) . Seller shall .provide Buyer with .completed 1-9 forms and . 
anachments with respect io all Hired Active Employees, except for such 

' employees as Seller certifies in writing to 'Buyer are exempt fiom such 
requirement. - 

(v) Buyer shall not have any responsibility, liability or obligation, whether to 
. ~ c t i v c  Employees, farmer employees. their beneficiaries or to any other Pusan, with. 

respect to any cx~ployec benefit plans, practices, programs or anangcmcnts (including the 
establishment, operation or termhation thereof and the notification and provision of 
COBRA coverage exteasion) maintained by Seller. 

(147 Sekr dl require certain fiom certain' Hired Adve.  
Employees to proccss pstx10&1g ObfigdtiOnS or Seller, indudin& but not l id led  
to. filings with the Florida Public Service Commission and other-regulatory 

, 

. 
' 

I 

. 
. 
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As consideration to Buyer for assistance with Seller's Post-Closing Obligations, 
Seller shall pay Buyer the sum of Fifty Thousand Dollars (%50,000.00), which sum 

' shall be credited to Buyer at the Closing. 
' 

10.2 Payment of all Taxes Resulting From Sale of Assets by Seller ' 

Seller shall pay in a timely manner all Taxes 'resulting from or payable in 
connection with the sale of the Assets pursuant to this Agreement,' regardless. of the 

'. Person on whom such. Taxes are imposed by Legal Requirements. . . .  

' . 10.3 P a p e n t  of Other Retained Liabilities 

- In addition to payment of Taxes pursuant to Section 10.2; Seller shall pay, or make 
adequate provision for the payment, in fbll all of the Retained Liabilities and other 
Liabilities of Seller under this Agreement. If any such Liabilities are not so paid or 
provjded.for, or if Buyer reasonably determines that failure to make any payments will 
impair Buyer's use or enjoyment of the Assets or conduct of the budness previously 
c0nducte.d by Seller with the Assets, Buyer may, upon ten (10) days notice, at any time 
after the' Closing .Date, elect to make all such payments' directly .@ut shall have no 
obligation to do so) and set off and deduct the full amount.of all su'ch p.ayments from the 
first maturing installments of the unpaid principal balance of the .  Note pursuant to 
Section 11.8. Buyer'shall receive full credit under the Note and this Agreement for all 
payments so madel . .  

a, 

.- _. . . .:. 

.a 
' .. .. 10.4 Removing'Excluded Assets, . .  

Within sixty.(60) days after the Closing Date, Seller shall remove all Excluded 
Assets (other than fhe Capital Charges provided for in Section 2.2 heieof) from all . 
Facilities ,and other Land to be occupied by Buyer. Such removal shall be done in such 
manner as to avoid any damage to the Facilities and other properties to be occupied by 
Buyer and any disruption of the business operations to,be conducted by Buyer after the 

paid by Seller. Should Seller fail to remove the Excluded Assetsas'required by this 
Section, Buyer shall. have the right, but'not the obligation, (a) to-remove the Excluded 

. . 

- Closing. Any damage to the Assets or to the Facilities resulting .from such removal shall ' I  
. . ' 

Assets at Seller's sole cost and expense; @) to store the Excluded Assets and to charge 
Seller dl storage costs associated therewith; (c) to treai the Excluded Assets as unclaimed 
ana to proceed to dispose of the same under the laws governing unclaimed prop- or 
(a) to exercise any other right or remedy conferred by this Agreement or othtrwise 
available h.lhw Or in equity. Seller shall promptly reimburse Buycr for dl costs add 
expenses incurred by Buyer in connection with any Excluded Assets not removed by 

. 

Seller on or before the Closing Date. w .*- 
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10.5 Reports and Returns 

. .  

-. . 

.. 

. , '. 

. .  

. .  

. Seller shall promptly after the Closing prepare and file all reports and returns 
required by Legal Requirements relating to the business of Seller as conducted using the 
Assets, to and including the Effective Time. 

. .  
10.6 Assistance in Proceedings 

Seller Will cooperate *th Buyer and its counsel in the contest or defense.of, and 
make available its personnel and provide any testimony and access to its'books and : 

e Records in connection .with, any Proceeding involving . or relating to . (a) any 
Contemplated Transaction or (b> ,any actlon, activity, circumstance, condition, .conduct, 
event, fact, failure to. act, incident, occurrence, plan, practice; 'situation, status or 
tiansaction on 'or 'before. the Closing Date involving Seller or its business. or either 
Shareholder. 

. 

' 10.7 Retention of and Access to.Records . 

h e r '  the Closing Date, Buyer shall retain for a period consistent with Buyer's' 
record-retention policies and practices those Records of Seller delivered to Buyer. Buyer 
also shall provide Seller and their Representatives reasonable access tbereto, during 
noma1 business. hours to enable: them to prepare financial statements or tax returns or 
dcal with tax audits; Aftcr thc Closing batc, Stllcr shall provide Buycr and its' 
Representatives reasonatile access to Records that are Excluded Assets,' during normal 
.business hours for any reasonable business purpose specified by Buyer in such'n.otice. . . .  

10.8 ' Further Assurances . . .  
Subject to the proviso in Section 6.1, the parties shall cooperate reasonably with' 

each other and' with their respective Representativci'in connection with any steps 
required to be taken. .as part of their: respective obligations under this Agreement, and . 
shall .(a) furnish 'upon nquest to each other such further infoxmation; @) execute and 
deliver to each other such other documents; and (cj do such other acts and. thkgs, all a' : 
the o ~ i a  pmy may reasonably k q u q t  for purpose of carrying out t l~e  intent of this 
Agreement and the Contemplated Transactions. 

-1 1. hdemnification; Remedies 

, .  

. 
. .  . .  

\ .- 

. 11.1 .sunrival . .  

_-  

- 8  
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warranties, covenants and obligations shall not be affected by any investigation 
(including any environmental investigation or assessment) conducted with respect to, or 
any Knowledge acquired at any time, whether before or after the execution and delivery 
of this Agreement or the Closing Date, with respect to the accuracy or inaccuracy of or 
compliance with any such representation, warranty, covenant or obligation. The waiver of 
any condition based upon the accuracy of any representation or warranty, or on the 
performance of or compliance with any covenant or obligation, will not affect the right to 
jndernnification, reimbursement or other remedy based upon such representations, 
warranties, covenants and obligations. For purposes of this Article 11, whenever the . 
phrases “to Seller’s knowledge”, “to the best af Seller’s knowledge”, “to the knowledge 
of Seller”, or any ‘similar phrase, or whenever the words “material”, “materially” are used 
in this Agreement (other than in this Article 1 l), such words and phrases. shall be. 
disregarded for purposes of this Article 11 and.indemnification hereunder as if such 
wurds ur pluascs wcrc suickcn from this Agrccmcnt. . 

I 

11.2 Indemnification and Reimbursement by Seller 

. . .. . . .  

. .  
.....__ , 

. ’ Seller will jndemnifi) and . hold hamless . Buyer, .and its Representatives, 
shareholders, subsidiaries and Related Persons (collectively, the “Buyer Indemnified. 
Persons”), and ~ 3 1  reimburse the Buyer Indemnified. Perso.ns for any loss, liability, 
claim; damage, expense (including costs of investigation and defense and rea,son’able 
attorneys’ fees and expenses) or diminution of value, whether. ut noi invulying ti nlird- 
Party Claim (collectivbly, “Damages”) (but not including any Damages covered by the 
offsets for the,Remedial Capital Project Amount), arising from or in connection’:i$ith: 

any Breach of any’representation’br warranty made by Seller in (i) 
this Ageerhent (without giving effect to any supplement thereto), (ii) the certificates 
delivered pursuant to Section 2.7 (for this purpose, each such certi’ficate will be deemed . 

. to have stated that Seller’s rcpresen.tations and yaminties ip this Agreement fulfdl the. 
requirements of Section’7.1 as of the Closing Date as if made on the Closing Date . . 

. withoutgiving effect to any suppltment thereto, unless the ccrtificate,expressly stat= that 
the matte& disclosedin a supplement have caused a condition specified in. Sectioh 7.1 not 
to be satisfied), (v) any transfer inst”ent or (Vi) my other certifcate, d&ent, writing 
or instrument delivered by Seller pursuant to this Agrcerpcnt; 

(a) 

, 
. -  

\ . .. 

(b) any Breach of any covenant or‘obligation of Seller ‘in this Agkcemcnt 
0; in my other cchificate, document, ki t ing  or iastrument delivered by Seller pursuant 
t o a t h i s  Agreement; 

... I . .CF. 

,e,. ,v., . ;:; 
. :i - -. . . .  .. ”. 

. .  
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based upon any agreement or understanding made, or alleged to have been made, by any 
Person with Seller (or any Person acting on its*behalf) in connection with any of the 
Contemplated Transactions; 

. (e) any liability under the WARN Act or any similar state or local Legal 
Requirement that may result,from an “Employment Loss”, as defined by 29 U.S.C. sect. 
2 101 (a)(6), caused by any action of Seller pnor to the Closing or by Buyer’s decision not 
to hire previous employees of Seller; 

(9 any Employee Plan . .  established or maintained by Seller; or . .  

(g). any Retained Liabilities. 

Notwithstanding anything contained in this Agreement to the contrary, the 
. . .  Buyer will not have the right to sue the Seller for Damages which result form a defect in 

.there is applicable title insurance pursuant ‘to Section 5.9 hereof and on which a claim . 
may be’made by the.Buyer for the relevant Damages unless (a) the Buyer has filed a 
claim under the relevant title insurance policy and the claim has not been.allowed within , 

90 days of’the date the claim was filed or (b) the Buyer has filed a claim under the 
relevant title insuraTlce policy, the claim was allowed within 90 days after the filing of the 
c l a i ~ ~ l  but tlic proccssing or dcfcnding (or. thc taking ‘of othcr rclcvant action in 
accordance with the claim by the Title Insurer) is not proceeding in a satisfactory manner 

, .  . .  ’ 

’. . the title to the Real Property obtained by the Buyer pursuant to this AQeement for which. . . . 

. 

. ...,. . . ..’.: as determined by the Buyer in the exercise.ofik reasonable judgment. -. , 

1 1.3 Indemnification and Reimbursement by Seller-Environmental Matters . 

In addition to the .other indemnification provisions in this Article 11, Seller will . 
indemnify and hold harmless Buyer and the other Buyer indemnified Persons, and will 
reimburse Buyer and the other Buyer Indemnified Persons, for any Damages (including 
costs of cleanup, containment or other nmediation) arising from or in connextion with: 

. 
* . 

. .  
. (a) any Environmental, Health and Safety. Liabilities arising out of or . 

relating to: (i).thc ownership or operation by any Person at any time on or prior to the . 
Closing Dote of arty of the Facilities, ~asscts or the’6usiness of Seller, or (ii) 3ny 
Hazardous Materials or other contaminants that were present on the Facilities or Assets kt ’ 

any time on or prior to the Closing Date; or 

. .  
’ 

(b) any ‘bodily injury Cicluding ~Ilness, di&bility axid death, ~rcga;dless 
.af when any such bodily 
in&xys ~ ~ r o p c ~  damage 

:: o f . t h c ~ a l $ e - o f n a l p ~ ) ~ o  ,dim& fhm or i]l&idlY ‘G 

. . . ‘  , .. 



i i 

. .  
, I  

. .  
with respect to the business of Seller or the Assets prior to the Closing Date or from any 
Hazardous Mateljal that was*(i) present on or before the Closing Date on or at the 
Facilities (or present on any other property, if such H e r d o u s  Material emanated or 
allegedly emanated from any Facility and was present on ,any Facility, on or prior to f ie  
Closing Date) or (ii) Released or allegedly Released by any Person on or at any Facilities * 

or Assets at any time on or prior to the Closing Date. 

. Buyer, with .Seller's consent and approval :which shall. not be unreasonably, 
, ~ t h h e l d  v$.ll be entitled to control any Remedial Action, any.Proceeding relating to an 
Environmental Claim 'and, except as provided in the following sentence,.any. other . 
Proceeding with fespect to which indemnity may be sought under this Section 11.3. The. , 
procedure descn'bed in Section 11.9 will apply to any claim solely for monetary damages 

. 

' 

relating to'a matter covered by this Section 11.3. . .  

No claim for environmental indemnification or reimbursement may be asserted 
unless the underlying environmental condition+ (i) specifically identified in Exhibit 3.13 
or (ii) the party asserting the claim establishes that the conditions, .release, di.sposa1 or 
actions givliig rise to the.liability or claim' were present.at or prior to Closing and that &e 
pa& asserting the claim., did' not materially cause or contribute to such conditions .after 

.. ~ , r.+ .._. 

. 

. .  
' Closing. . .  

. -  
. . 1 1.4 lndcnmification and Rciniburscmcnt by Buycr 

Buyer will indemnify and hold harmless.Seller, and will reimburse SelJeq; for my 
. '  . . .  

Damages arising fiom or in connection With: 

. .  any Breach of any representation or warranty made by Buyer in.&is 
Agreement or in any certificate, document, writing or htrument  delivered by Buyer 
pursuant to this Agreement; 

. .  . . .  
, . ' (a) 

, . .  . .  
. .  . .  

(b) any Breach of any covenant or obligation of Buyer in this 
Agreement or in any other certificate, document, writing or bstnuncnt delivered by 
Buyer pursuant to this Agreement; . 

any claim by any Pert& for 'brokerage or fmder's fees. of 
commissions or similar payments based upon any agreement or understanding alleged to 
have been made by such Person With Buyer (or any Person acting on Buyer's behalf) in 
co".ion with any ofthe Contanplated Transactions; or 

(e) 

. 

(a any Assuhed Liabilities. * a+- . . 



1 I .5 Limitations on Amount--Seller 

Seller shall have no liability (for indemnification or otherwise) with respect to 
c la im under Section 11.2(a) until the total of all Damages with respect to such matters 
exceeds $500,000 and then only for the amount by which such Damages exceed 
$500,000. However, this Section 1 1.5 will not apply to claims under (the following, ea& 
an "Exempted Breach") Section 11.2(b) through (h) or to matters arising in respect of 
Sections 3.7, 3.13, or 3.15 to any Breach of any of Seller's representations and warranties 
of'which the Seller had Knowledge at any rime prior to the date'on which such 
representation and warranty is made or any Breach by Seller of &y covenant or ' 

obligation. Notwithstanding the foregoing, the Seller shall not be liable for Minor C l a i m  
(as hereinafter defined) until such &or Claims aggregate more than $500,000 in which 
case, Seller shall be liable for all Minor Claims to the extent that in the aggregate they 
exceed $500,000 provided that Damages in aggregate exceed $500,000. "Minor Claim" 
means Damages resulting from a Breach hereof covered by Section 11 2(a) (other than an 

. 

Exempted Breach) that do not exceed $20,000.00. . .  

.. , . 
. .  .:' I 1 ;6 Limitations on Amount-Buyer 

. .  . 

Buyer will have no liability (for indemnification or otherwise) With respect to 
claims. 'under' Section 1 1.4(a). until the total of all Damages.with respect to such matters 
cxcccds $500,000. and then only for thc--amount by which such Damagcs cxcccd 
$soO,OOO. However, this Section I 1.6 will not apply to claims under Section 11.4@) 
&ough.(e) or matters an'sing in respect of Section 4.4 or to any Breach of any.gf' BU~CT'S 

. . representations and warpnties of which Buyer had Knowledge at any time prior to the 
.date on which such representation and warranty is'made or any Breach by Buyer of any 

. covenant or ohIigation, and Buyer will he liahle for all Damages with re.vect to guch 
Breaches. 

. 

. 

1 1.7 .Time Limitations . .  

* .. (a) If the Closing occu~s, SeUex will have liability (for indeninification 
or othenvise) with respect to-any Breach of (0 a covenant or obligation to be performed 
or complied with prior to the Closing Date (other than those k &dons 2.1 and 2.4(b) 
and M c l e s  10 and 12, as to which a claim may"'be made at any time, or (3) a 
represeatation or waxranty (other ihan one contained in Section 3.12 or 3.13 h&f).ody 
if on or before three years aAcr.the Closing Date, Buyer notifies Sclitr of a claim 

- spGcifjing the factual'.basis of Ole.clai"in reasonable detail to @e wttent then h o m . b y  
Bwm. If the Closing dccurs, Seller will have .liability (for indemnification or o t l i e d s ~ )  

. 

=spa to -my.Bmch O f  the X ~ P V ~ ~ ~ O I L S  and -ti= .Contab4 
years after the'Closing'D&;&l 

. ,  . . .  
' of.&t claim:Sn xcas(mabte a '.:*' '. 4 

I , ... ..:. ? 
i! 

.. . . , , .  
; .:.. .,:; +;,. . . .  . . .  , 
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(b) If the Closing occurs, Buyer will have liability (for indemnification 
or otherwise) With respect to any Breach of (i) a covenant or obligation to be performed 
or complied with prior to the Closing Date (other than those in Article 12, as to which a 
claim may be made at any time) or (ii) a representation or waxpnty (other than that set ' 

forth in Section 4.4, as to which a claim may be made at any time), only if on or before 
three years after the Closing Date, Seller notifies Buyer of a claim specifying the factual 
basis of the claim in reasonable detail to the extent then known by Seller, . 

11.8 Right O'f Setoff 

Upon notice to Seller specifying in reasonable detail the basis therefor, Buyer may 
set off any amount to which it,may be entitled under this Article 1.1 against amounts. 
ntheGise payable to Seller, subject to Seller's right to object under the Dispute 
Resolution Process. The exercise of such right of setoff by Buyer in good faith, whether 
or not ultimately determined to be'justified, will not constitute. an:event of default. 
NeiUler thc cxcrcisc of nor thc failurc to cxcrcisc such e&t of sctoff or to givc o noticc of 
a 'claini.under the Escrow Agreement will. constihite. an election of remedies or limit 
Buyer in any manner in the enforcement of any,other remedies that may be available to it. 

. 

. 

. .  
" i 1.9 Third-party Claims 

(a) Promptly after receipt by a Person entitled to indemnity under . 
Section 1 1 2 , 1 1 3  (to the extent provided in, the last sentence of Section 11.3) or 1 1.4 (an 
"Indemnified Person") of notice of the assertion of a ThirdTPaxty Claim again-& it, such 
Indemnified Person shall give notice to the Person obligated to indemnify under such 
Section (an "Indemnifying Person") of the assertion of such Third-party Claim, provided 
that the failure lu iiolify UIC IndcilulifYing Pcrson will not rclicvc thc Indcmifying 
Person of any liability that it may have to any Indemnified Person, except to the e x t i t  
that the Indemnifying Person demonstrates that the defense of such Third-party Claim is 
prejudiced by the Indemnified Person's.failun to give such notice. 

If an I n d e d i e d  Person gives notice to the Indemnifying P m n  
pursuant to Section 1 19(a) of the isserfion. of a Third-party Claim, the Indemnifying 
Person shall be entitled to padqipate in the defcnsc of Such ThirdlParty Claim and, to the 
cxtcnt that it wishcs (unlcss (i) thc Indemnifying Pmoh is also a Person against whom- . /I 
the Third-party Claim is made ind the l n d e d i e d  Person determines in good.kaith that 
joint representation would be inappropriate'or (ii) the Indemnifying Person fails to 
provide reasonable assurance to the Indemnified Person of its fmancial capacity to defend 
such Third-party Claim and provide indemnification wit5 respect to such Third-party 
U a i m l .  to m m t  the defenk of rmch Third-party Claim with counsel satisfactory to the 

(b) . 
. 
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e . .  hdemnified Person under this Article 11 for any fees of other counsel or any other 
expenses with respect to the defense of such Third-party Claim, in. each case 
subsequently incurred by the Indemnified Person, in connection with the defense of such 
Third-party Claim, other than reasonable costs of investigation. If the Indemnifying 
'Person assumes the defense of a Third-Party Claim, (i) such assumption will conclusively 
establish for purposes of th is  Agreement that the claims made in 'that Third-Party Claim 
are within the scope of and subject to indemnification, and (ii) no compromise or 
settlement of such Third-party Claims may be effected by the Indemnifying Person 
without the Indemnified Person's C.onsent unless (A) there is no finding or admission of 
any violation of Legal Requirement or any vioration of the rights of any Person; (B) the . 

s'ole relief provided is monetarydamages that are paid in full by the Indemnifying Person; ..' 
. and (C) the Indemnified Person shall have no liability with respect to any compromise or 

settlement of such Third-party Claims effected without its Consent. If notice is given to . . . . 
an Indemnifjkg Person of the assertion of any Third-party Claim and the Indemnifying 
Person does not, within ten (1 0) days after the Indemnified Person's notice is given, give 

'. notice to the Indemnified Person of its election to assume.the defense of such Third-plarly 
Claim, the indemnifying Person'will be bound by any determination made in such Third- 
.Party'"aaiiim. or any compromise or settlement effected by the Indemnified Person. 

Notwithstanding 'the foregoing, if an Indemnified Person determinis 
jn good faith that there is a reasonable probability that a Third-party Claim may adversely 
.affect it or its Related'Persons other than as-a result of monetary damages*for which it 
would be entitled to indernnificationuder this Agreement, the Inde&ified.Person may,' 
by notice to the Indemnifying Person, assume :the exclusive right to .defend, compromise . 
or settle such Third-party Claim, but the Indemnifying Person will not be bo&&'by any 
determination of any Third-party Claim SO defended for the purposes of this Agreement 

. or any compromise or settlement effected without its Consent (which may not be. 
. unreasonably wjthheld). , 

Notwithstanding the- provisions of Section i3.4, Seller *and kch 
. Shareholder hereby consent to the nonexclusive.junsdiction of any court in which*.a 

Proceeding in respect of a Third-party C1aim''is brought against any Buyer Indemnified 
. perion for purposes o f  any claim that a Duycr Indcmnificd Person may have undcr this 

* Agreement with respect to such Proceeding or the matters' alleged therein andsagree that - 
' process may be sewed on Seller and Shareholders with rppect to such a claim anyhero 

. . .  . .  

(c) 

, 

. .  

(d) 

in the world. . .  
I 

. 
(e) With respect to any Third-party Claim subject to indemnification 

under this Adcle 1 1: (i) both the &demnjfied Person and the Indemnifying Person, asae . 
case may bc, shall keep the othGPmon fully iafomed of the status of such Third-party. 
Claim and any rclatcd k c d i n g s  at all stag- thereof where such Person is not ,,. . , 
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cooperate in good faith with each other in order to' ensure the proper and adequate 
defense of any Third-party Claim. 

( f ) .  With respect. to any Third-party Claim subject to indemnification 
under this Article 11, the parties agree to cooperate in such a manner as t o  preserve in'full ' 
(to the extent possible) the confidentiality of all Confidential 'Information and the 
attorney-client and work-product privileges. Io connection therewith, each party agrees 
that: (i) it will use its Best Efforts, in respect of any Third-party 'Claim in which it has 
assumed or participated in the defense, to avoid producliou of Confidentid Infonilation ' 

(consistent with applicable law and rules of procedure), and (ii) ail communications 
between any paw hereto and counsel responsible for 'or participating in the defense of 
any Third-party Claim shall, to the extent possible, be made so as to preserve, any 

' . applicable attomey-client or work-product privilege. -' 

1 1.10 Other Claims 

, A claim for indemnification for'any matter not involving a Third-Party'Claim m y  
. be asserted by notice to the party from whom indemnification is sought and shaU be paid 
promptly ''aker such. notice, subject to filing an objection' under the Dispute Resolution. 
Process. . .  

11.11 BuyerBenefit ' 

. . ' .  Upon any termination of this Agreement that.would entitle the Buyer to recover 
the benefit of its bargain with the Seller, the Buyer .and Seller 'agree that the vva;lu~ ,of the 
.benefit of the bargain is speculative, is not readily subject to determination. objectively 
and agree that the value of the benefit of the bargain'to the Buyer is $5 Million, plus an 
amount equal, to all transaction costswhich the Buyer would have paid if the Closing and 
issuance of the Acquisition Bonds had taken place. . .  

. '  

12. Confidentiality 

i2.1 Definib'on of Confidentid . .  Informaion 
. .  . .  

(a) As used in this Article 12, the term "Corifdcntial Information" 
: includes'any and all o f h e  following information of Sell.= or Buyer that has been or may- 

hereafter be disclosed in any form, whether in.writing, ohlly, electronically or otherwise, 
or otherwjst made available by observation, inspection or otherwise by eithir party. 
(Buyer on the one hand or Seller, on the.atbei hb@miLq Representatives (coll&vely, a 

.. 

. .  "Disclosing Party*). to the other pw'or  its Rtprcscntatives (collccti~cly, a "Receiving . \ .  

. .  
. .  party"): 



! 

(ii)' all infomation concerning product specifications, da& know-how, - 
formulae, compositions, processes, designs, sketches, photographs, graph,  
drawings, samples, inventions and ideas, past, current and planned research and 
development, current and planned manufacturing or distribution m e ~ o d s  and 
processes, customer lists; current and anticipated customer req&rements, price 
lists, market studies, business plans, computer hardware, Software and computer 
software and database technologies, systems, structures and architectures; 

. 

(iii) ' . all information concerning thc busincss and affairs of thc Disclosing 
,Party (which includes historical and current financial statements, financial 
projection,s and budgets, tax retums and. accountants' materials, higorical, current 
: Bnd projected .sales, capital spending budgets and plans, business plans, stmtegic 

plans, marketing .and advertising plans, .publications, client and customer lists and 
'files; contracts, the names and hackgmiinds crf key pemonnel and personnel 
training techniques and materials, however documented), and all information 
obtained' from.'review of the Disclosing Party's 'documents .or property or 
discussions with the Disclosing Party regardless of . ilie form of I l c :  
communication; and 

. 

. (iv) all notes, analyses, compilations, studies, summaries and other 
material prepared by the Receiving Party to the extent containing or based, in 
whole or in part, upon any information included in the foregoing. 

(b) . Any trade secrets of a Disclosing Party shall also be entitled to all of the 
protections ana benefits under applicable trade secret law and any other applicable law. 
If any information that a Disclosing Party deems to be a trade secret is found by a court 
of competent jurisdiction not to be a trade secret for purposes of this Article 12, such 
infomation shall still be considered Confidential Informarion of that Disclosing Paxty for 
purposes of a i s  Article 12 to the extent included within the d e f ~ t i o n .  In the case of 
trade secrets, each of Buyer and Seller hereby waives any requirement that the other party 
submit proof of the economic value of any trade secret or post a bond or other security. 

12.2 Restricted IJke of Confidential information . 

. (a) Each Receiving P W  achowledges the confidential and proprietary 
nature of the Confidential Information of the Disclosing Party and agrees that such- 
Confidential Information (0 shall be kept confidential by the Receiving P q ,  @) shall 
not bc used for any reason or purpose other than to evaluate and consummate the 
Contemplated 'l'ransactions; and (iio Without limiting the foregoing, shall not-be 
disclosed, by the Receiving Party to any Person, except in each case as othbmise 
expressly pcxmitted by the tams of this Agreement or yhth the prior Written consent ofan . 
authorized rtprestntative of Seller *th respect to Confidential Ipfomtion of Seller 1 
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shall disclose the Confidential Information of the other party only to its Representatives, 
who require such material for. the purpose of evaluating the Contemplated Transactions 
and are informed by Buyer or Seller as the case may be, of the obligations of this *Article 
12 with respect to such information. Each of Buyer and Seller shall (iv) enforce &e 
terms of,this Atticle 12 as to its respective Representatives; (v) take such action to the 
extent necessary to cause its Representatives to comply with the terms and conditions of 
this Article 12; and (vi) be responsible and liable for any breach of the.provisions ofthis 
Article 12 by it or its Representatives. 

Unless and until this Agreement is terminated, Seller shall maintain 
as confidential any. Confidential Information (including for this purpose any, information 
of Seller of the type referred to in Sections 12.1(a)(i), (ii) and (iii), whether or not 
disclosed to Buyer).of the.Seller relating to any of the Assets or the Assumed Liabilities. 
Notwiihstanding the preceding sentence, Seller may use any Confidential Information. of , 

Sellei'before the Closing in the Ordinary ,Course .of Business in connection with the 
' transactions permitted by Section 5.2.. 

(b) 
' ' 

. 
, 

. .  
.-...:>.. (c) From and after the Closing, the provisions of Section 12.2(a) above 

shall not apply to or resfi-ict in any manner Buyer's use-of q y  Confidential Information 
of the Seller relating to any of the Assets or the-Assumed Liabilities. 

. 
. .  

. ,  .. 
12.3 Exceptions > ,  

' . Sections 12.2(a) and @) do not apply to that part of the Confidential Information ' 

of a Disclosing Party that a Receiving Party demonstrates. (a) was, is .&.!becomes 
generally available to the public'other than as a result of a breach of this Article 12 or the 
. .  Confidentiality.Agreement by the Receiving Party or its Representatives; (b) was or is 
d&opdd. by the Rccciving Party indcpcndcntly of and without reference to any 
Confidential Information Of the Disclosing Party; or (c) was, is Or. becomes available 'to 
the Receiving Party on a nonconfidential 'basis from a Third .Party not bound by a 
confidentiality agreement or any legal, fiduciary or other obligation restricting disclowe. . 
Seller shall' not disclose any Confidential Information of Seller . relating to any of 'the 
Assets or the. Assumed Liabilities in reliance on the cxceptions,h clau& (b) .or (c) 
above. . .  

. 

. 

. .  

12.4 Legal Proceedings \ 

, 

.. / 

I 

I . : % 
I 



portion (and only that portion) of the Confidential Information of the Disclosing'party 
that, based upon advice of the Receiving Party's counsel, the Receiving Party is legally 
compelled to disclose or that has been requested by such Governmental Body, provided, 
however, that the Receiving Party shall use reasonable efforts to obtain reliable assurance 
that confidential treatment will be accorded by any Person to whom any Confidential 
Information is so djsclosed. The provjsions of this Section 12.4 do not apply to any 
Proceedings between the parties to this Agreement, 

12.5 Return or Destruction of Confidential Idonnat ion 

. -  

.. . . 7 -  

i 
~ 

I 

If this Agreement is .terminated, each Receiving Party shall (a) 'destroy all 
Confidential Information of the Disclosing Party prepared or generated by the Receiving 

' Party without retaining. a copy of any such material; @) promptly .deliver to the 

' ' 

~ 

I 
Disclosing Party all other Confidential Infomation of the Disclosing Party, together with i 
.dl copies thereof, in the possession, custody or control, of the Receiving Party or, 
alternatively, with the written consent:of a Seller Contact or a Buyer Contact (whichever 
represents the Disclosing Party) destroy all such Confidential Information; and (c) certify 
au such.-.destruction in writing to the .Disclosing Party, provided, however, that the . 
Receiving Party may retain a list that contains .general descriptions of the information it 
has returned or destroyed to facilitate the resolution of any controversies after the 

~ 

i 
~ 

1 
I 

: 

., 

1 

Disclosing Party's Confidential Information is retuned. 

,12.6 Attorney-Client Privilege 

61 

* f i e  Disclosing Party is not waiving, and will not be deemed to have waived or 
diminished, any of its attorney work product protections, attomey-client privileges or 
similar protections and privileges as a result of disclosing its Confidential Infomation 
(including Confidential Information related to pending or threatened litigation) to .&e 
Receivhg'Party, regardless of whether the Disclosing Party has asserted, or is or may be 

.. entitled to assert, such privileges and protections. The parties (a) share a common legal 
and commercial interest m all of the Disclosing Party's Confidential Information that is 
subject to such privhges and protectiotls; (b) are or may become joint defendants in 
Proceedings to which the Disclosing Party's Confidential Information covertd by such 
protections and privileges relates; (c) intend that such privileges and protections =main 
intact should either party become subject to' any actual or threatened Proceeding to which 
the Disclosing Party's Confidcntial Information coycrcd by such protcctioas and 
privileges relates; and (a) intend that after the Closing the Receiving Party shall have the 
right to assert such protections and privileges. No Receiving Party shalkadmit, claim or 
contend, in Proceedings involving either party or o t h d s e ,  that any Disclosing P ~ Q  
waived any of its attorney work-product protections, attomey4ent priVilcges or sin& 
ptotactions and privilege$ With rcqxct tr, any information, d o c n p " q  or o&er materia1 
not disclosed to a Receivjng Party due to the Disclosing Party disclosing its Co&de& 
momtion (including Coiidential Jnfonnation d a t e d  to -pending: or. 
litigation) to the Rtcci*g Party. 

. 

. 
* 

. 

. . .  

. .  . .  

I 



.' 

13. .General Provisions 

e 

. . .  

. . I  , 
. .  

. . .  .:. ' . . *-.:.I ,. . ' ........... . ..:; .... 
! :. 

13.1 Expenses 

Except as otherwise provided in this Agreement, each party to this'Agreement will 
bear its respective fees and expenses incurred in connection with the preparation, 
negotiation, execution and performance of this Agreement and the Contemplated 
Transactions, including all fees and expense of its Representatives. Seller will pay all 
dmounts payable'to the Title Insurer in respect of the Title Commitments; copies of 
exceptions and the Title Policy, including premiums (including premiums. for 
endorsements) and search fees. If this Agreeinent is terminated, the obligation of each 
party to pay its own fees and expenses will be subject. to any rights of such party arising 

. .  

'from a Breach of this Agreement by another party. . .  

13.2, Public Annouicements 

Any public announcement, press release or similar pudlicity with respect to this 
Agreement.or the Contemplated Transactions.will be issued, if at all, at such time and in 
such manner as Seller determines. Except with the prior consent of Seller or as permitted 
by this Agreement, Buyer nor any of its Representatives shall disclose to any Person.(a) 
the fact that any Confidential Information of Seller has been disclosed to Buyer or its 
Representatives', that Buyer or its Representatives have inspected any portion of the 
Confidential Information of Seller, that any Confidential lnformation of Buyer has been 
disclosed to Seller or their Representatives or that Seller or its Representatives have 
inspected any portion of the Confidential Inforhation of Buyer or.@) any&formation 
about the Contemplated Transactions, including the status of such discussions or 
negotiations, the execution of any documents' (including this Agreement) or any of the 
terms of' the Contcmplatcd Transactions or thc nlattd documents (including this 
Agreement). Seller and Buyer will consult with each other concerning the means by 
which Seller's employees, customers, suppliers and others having dealings with Seller 
will be informed of the Contemplated Transactions, and 3uyer will have.the right to be 
piesent for any such communication..' 

. .  

.13.3 .Notices 

. . .  

, .  

All notices, Consents, waivers and other communbtions required or permitted by 
.this Agreement shall be in Writhg and .shall be deemed given to a party whtn (a) 
delivered to the appropriate address by hand or by nationally recognized overnight. 
courier service (costs prtpaid); @) sent by facsimile or e-mail with confiimation of 
transmission by the trandtting qufpmcnt; or (c) received or rejected by the addressee, 
if sent by certificd.md1, return receipt requested, in each case to the following addresses, 
facsimile n u m b  or e-mail addresses &id markcd to the attention of tbe person (by &e 
or title) designated below (or 50 
person as a party may desighatc by hoticc'to the othaparties): 

othq addrtss, facsimile number, e-mail ad 
* * 

D E U B 2 2 U W . I W .  

' .  
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Seller (before the Closing): 1000 Color Place 
Apopka, FL 32703 
Attention: Donnie Crandall, CEO 
Fax: (407) 598-4219 

with a mandatory copy to: 

. .  

Seller (after the Closing): 

Buyer: 

Florida Water Services Corporation 
1000 Color Place 
Apopka, FL 32703 
Attention: Carlyn Kowalsky, General Counsel 
Fax: (407) 598-4241 
E-mail: carlynk@florida-water~com 

. .  
Greenberg Traurig, P.A. 
777 Sou& Flngler Drive, Suite 300.hst  . 

. West Palm Beach, Florida 33401 
Attention: Phillip C. Gildan 

. E-mail: gildanp@gtlaw.com 

. 

Fax: (561) 838-8867 

. .  
Philip R. Halverson 
VPjGeneral Counsel 
30 Wcst Supcrior Strcct 
Duluth,MN 55802 . 

'.: ... . 
' ".... ' 

Fax: (21 8) 723-3960 
E-mail: phalverion@allete.com . ' . I  

J. Lance Reese, Chairnian , . .  
Florida Water Services Authority 

( *  E-mail: . .  cacagms@aol.com . .  I 

I with a mandatory copy to: . .. .Miller, Canfield, Paddock abd Stone, PLC 
i 

Attention: Richard 1. htt 
* Fax: (850) 469-1088 I I 

' .. E-mail: rilott@pmdigy.net 1 

' i  . .  
. .  

I . .  
I 

' . ! .  

. . .  
< . .  . .  
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13.4 Jurisdiction; Senice of Process 

Any Proceeding arising out of or relating to this Agreement or any Contemplated 
Transaction may be brought in the courts of the State of Florida, County of Escambia, or, 
if it has or can acquire jurisdiction, in the United States District Court for the Northem 
Distrjct of Florida, and each of the parties irrevocably submits to the. exclusive 
jurisdiction of each such court in any such Proceeding, waives any objection it may now 
or hereafter have to venue or to convenience of fonun, agrees that all claims in respect of 
the Proceeding .shall be heard and determined only fn any such cow and agrees riot LU 

bring any Proceeding arhing out of or relating to this Agreement or any Contemplated 
Transaction in any, other court., The .parties ahee,  that either or both of them may file a 
copy of this paragnph with any court as written evidence of the knowing, voluntary and 
bargained agreement between the parties iireiocably to waive any objections to venue or . 
' to corivcnicncc of.fonun. Proccss in any Proceeding referred to in the first sentence of 
this sectjon'may be served on any party anywhere in the world. 

. . 

. 
. .  

. .  
13.5 Enforcement of Agreement 

.. . . .  . .. .. ..,_ . 

' (a) Notwithstanding any other provision in this Agreement, any. dispute. , '. 
among .the parties 'which arises from the Agreement shall be .resolved by binding 
arbitration conducted in accordance with this .Section 13.5. (the "Dispute Resolution 
Process'3 Either party may initiate the Dispute Resolution Process by providing written 
notice to the other party. 

. 

0)' .After transrriittal and receipt of a written notice specifyihg,the mea 
or areas of disagreement or dispute, the parties agree to meet at reasonable times and 
places, as mutually agreed upon, to discuss the issues. 

If discussions between the.parties fail to resolve the dispute withiq 
fifteen (15) business days of the re-ceipt by each party of @e notice descirbed in 
subsection (a) of this Section 13.5, a binding arbitration b a y  then be initiated by either 
party by written notifcation to the other party of the existence of a dispute, Any and all 
issues related to the matter mldrewd by the Written notice provided in subsection (a) of 
Section 13.5 or any response by the other party shall be raised and resblvcd in a shgle 
proceeding. 

(d) * T h e  arbitrators shall be appointed and act as follows: (1) e c h  p w  
shall appoint a person as arbitrator within ten (10) business days of the date one of the 
partics has notifred the oher of the existence of a disputc; (2) Each appointment shall & 
signified in writing to the COWer party and the arbitrators SO appohtcd,'wjthin ten (10) * 

days. of their acceptance of appointment, sh appoint a third arbitrator, who shall .&air 

(c) 

... 

. 

cap ihcqiation - -  . .. 
the panel. If the arbitrators appointed by f e~partics arc unable to agree b o n  a .M 

. .  ditiator, h e  same &II IX q p i n t t d  
' qualified panel Qf '"bifIqJ0rs. 'Each hay io  , 

uri ' I  
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i 
appointments proposed by the American Arbitration Association. If either party fails to 
appoint an' arbitrator within ten (10) business days from the date one of the parties has 
notified the other of the existence of a dispute, then an arbitrator shall be appointed by the 
American Arbitration Association from its qualified panel of arbikatofi as the 
appointment of the party failing to timely appoht and the two so appointed shall appoint 
a third arbitrator to chair the panel. The party on whose behalf in arbitrator is appointed 
shall have the right to veto up to two of the arbitrators appointed by the American 
Arbitration.Association; (3) Nothing in this Section 6:04 shall preclude the parties from 
mutually agreeing to a single arbitrator IO resolve the dispute; (4) Nu 'arbilrdlor Sllslll 
have a business or other pecuniary relationship with either party, except . . .  for.payment of 
arbitrator's fees and expenses without the written consent of both parties. 

(e) Arbitrators shall be swom to perform.their duties with impartiality ; 

and fidelity. In rendering any decision:the arbitrator shall proceed to consider the 

and the documentation thereof, conduct, and relative position, knowledge, and the ability 
of the parries iu rFlation to tlic disputc. 

The arbitration hearing shall convene not earlier than sixty (60) days 
and not later than ninety (90) days of.the acceptance of appointment of all of .the' 
arbitrators chosen by the parties unless the parties mutually agree to an earlier date. The 
arbitrators shall render a decision.within ten-(10) business days.ofthe date on which the ,,, 

arbitration hearing concludes, and such decisions shall be in writing and in duplicaie, one . ' 

counterpart 'thereof to be .delivered simultaneously to each of the parties. ,?le decision 
shall contain findings of fact and conclusions of law and shall be final. and.bi&ng upon 

Agreement, the dispute identified in the notice and any response and the actions taken . .  

. .  >.. .. . . . .  . .  
( f )  

. 

' '' 

. .  
. .  the parties. . .  

(g) The pa&es shall be enlilled lo Ciiscovcy pursuant to ~C Florida 
Rules of Civil Procedure. All discovery requests by a.parly shall be enforced by the 
arbitrators. The arbitration heqing shall not proceed until all outstanding discovery 
requests have been fulfilled. 

. 

. .(h) The fees, charges and expenses of. the arbitrators, any cxpcrts .. I 
' engaged by the arbitrators, the respective counsel engaged by the partics,-and any I 

witnesses called by the parties shall be paid as follpws: the arbitritors shall order tach 
party to pay thcir own fccs, charges and cxpcnscs and asscss thc fccs, charges and- 

' expenses of the arbitrators equally between the parties. I 

I (i) The provisions of the Florida Arbitration Code, Chapter 682, piorida I 

Statutes, and the Florida Evidence Code, 'Chapter ,90, Florida Statutes, except to .the 
extent inconsistent With the proVidons of this. Agreeme&, shall specifically be deemed to. . 
apply to any arbitration proceeding conducted hereunder. Unless the venue is mutually 

. .  .. . ,agreed.:upon;otbqwkc by'the parties, &e Venue f0rany:mbitration .&nn"d  p 
. .  . . . . . .  . . . . .  . . .  to ~&$SSCC~Oh shall be pensaco~q'FJo~da;~ :,-':: 

. .  , . .  

. . . . . .  
* .  

. '.>.. . 65 * .  
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13.6 Waiver, Remedies Cumulative 

The rights and remedies of the parties to this Agreement are cumulative and not 
alternative. Neither any failure nor any delay. by any party in exercising any right, power 
or privilege under this Agreement or any of the documents referred to in' this Agreement ' 

will operate as a waiver of such right, power or priyilege, and no' single or partial exercise 
of my'such right, power or privilege will preclude any other or further exercise of such 
right, power or privilege or the exercise of any other right, power or privilege. To the 
maximum cxtent permitted by applicable law, (0)  no claim or right wising out of this 
Agreement or any of the documents referred to in this Agreement can be discharged by 
one party, in whole or in .part, by a waiver or renunciation of the claim or.right unless in 
writing signed by. the other party; .@) no waiver that may be given .by a party.wil1 be 
applicable except in the specific instance for which it is given; and (c).no notice to or ' 

demand on one paw will b.e deemed to be.a waiver of any obligation of that party or of 
the .right of the party giving such notice or demand.to take further action without notice or 
demand" provided in this Agreement or the documents referred to in this Agreement. ,. 

.,63,7, Entire Agreement and Modification 

This Agreement supersedes all'pnor .agreements, whether written or oral,.between 
the parties with respect to its subject matter (including any letter of intent and any 
confidentiality agreement between Buyer -and Seller) and constitutes' (along with .&e 

.Disclosure Letter, Exhibits and other documents delivered pursuant to this Agreement) a 
complete and exclusive statemeiit of the t e m s  of the agreement between the parties with 
respect to 'its subject matter. This 'Agreement may not be amended, supplemented, or 
otherwise modified except by a written agreement executed by the party to be charged 
with the amendment. 

13.8 Assignments, Successors and no Third-party Rights 

No party may assign any of its rights or delegate any of its obligations under this 
Agreement without the p io r  w h e n  consent of the other parties, except that B u y s  may 
&]laterally assign its rights hereunder to any fmancial institution providing financing in 
connection with the Contemplated Transactions. Subject to the preceding' sentence, this 
,Agreement will apply to; be binding in all reqkcts upon and inure to the benefit of the 
(;uccessors and permitted assigns of the parties. Nothihg expressed or referred to in this 
Agreement will be construed to give any Person other than the parties to this A g r e " t  
any legal or equitable nghc remedy or claim under or with respect to this Agreement or .. 
anq! provision of this Agreement, except such nghts 8s shall inure to a successor or 
pcdtted.assignec pursuant to this Section 13.8. 

. 
I . 

:. - 
. . .  . .  . .  

.. 
. .  . .  

,, . 
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13.9 Severability 

If any provision of this Agreement is held invalid or unenforceable by any court of 
competent jurisdiction, the other provisions of this Agreement will remain in. full force 
and effect; Any provision of this Agreement held invalid.or unenforceable only. in part or 
degree will remain in full force and effect to the extent not held invalid or unenforceable. 

. 

I 

i .  

. .. .'.,... , , . ' . .  . . .. ..: . 
;i';, ' . .  . .  . .  

13.10 Construction 

The  headings of Articles and: Sections in this Agreement are provided for 
convenience only and will not affect its 'construction or interpretation. AU references' to 
"Articles," and "Sections" refer to the corresponding Articles and Sections of this. 
Agreement. 

. 13.'11 Time of Essence 

With regard to all dates and time periods set forth'or referred to in this Agreement, 
time is of .. :...- the .,. essence. 

' 13.12. Governing 'Law 

-This Agreement will be govemed by and construed. under the laws of the State of 
Florida without regard to conflicts-of-laws, principles that would require the application 
of any other law. 

, 

'... .. . .. . .  13.13 Execution' of Agreement 

This Agreement may be executed in one or more counterparts, each of which will 
be deemed to be an original copy of this Agrea~inil ,and *all of which, whcn takcn 
together, will be'deemed to constitute one and the same agreemept. "lie exchange of 
copies of this Agreement and of signatye pages b) facsimile transmission shall constitute 
effective excixtion and delivery of this Agreement as to the.parties and may be used in 
lieu.of the original Agreement, for all purposes. Signatures of the parties transmitkd'by . 
facsimile shall be deemed to he their original signatures for all purposes. 

. : 

1'3.14 Due Diligence. 

This Agreement is being executed Without all of its schedules and ExfiiHits being 
abched. As to the foregoing which are documents, the parties hereto agree to negotiate 
in good faith to finalize the fonn thcrcof on or before the Due DJIigencc Date (tis 
hereinafter defined). As to the Schedules and other &%its, all non-attached schedules 
and. Gfiiits arc to be prepared by the .Seller. M g  the course of prcp&g,,mcb 
schedules and exhibits, thc Sell# Will give to .&e Buyer QaAs thereof ak developed arid 
supply to 3uycr such info 
ccme&"thtrtwith as ably *est. h additiorq.: 

\ 

Byym to conduct such due dilig 
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acknowledges that Buyer has not conducted the due diligence that Buyer desires to 
conduct prior to consummating the transactions contemplated hereby. Consequently, at 
such time as Seller completes the schedules and exhibits it is required to complete to be 
attached hereto, i t  shall deliver to Buyer a complete set thereof with a written notice.  
stating that the schedules and exhibits so delivered are the final schedules and exhibits. ' 
hereto that it is required to complete and'deliver. The date of the foregoing, the "Exhibit 
Delivery Date". If the Exhibit Delivery Date has not occurred on or prior to thirty days 
after the date hereof or, if they are SO delivered prior thereto but the Buyer in the ,exercise ' 
of its reasonable discretion is not satisfied with the substance thereof, the Buyer shall 
have the right to terminate this Agreement except that the.Seller shall immediately pay.to ' 
the Buyer the Due Diligence Expenses. The'Buyer agrees'that it will in good faith seek' ' 

to accomplish its due diligence on or before six (6) weeks after 'the Exhibit Delivery,Date. 
n e n - i t  has completed its due diligence, it shall notify 'the Seller. If the Buyer is not 
satisfied in its reasoirablc discretiou. With thc rcsults of its duc diligcncc, thcn thc Buyer 
may terminate this Agreement except that the Seller shall immediately pay to the Buyer 
the me Diligence Expenses. If the Buyer has not completed its due diligence w5thin the 
aforesaid: . .:.-..: time, then the Seller may terminate this Agreement or' if the expenses of the 
Buyer in conducting its due diligence are reasonably projected by Buyer at any, time to 
exceed .$150,000 and the Seller refuses to approve. the reasonable projected amount over 
$150,000 as Due Diligence Expenses as defined herein and subject to reimbursement by 
the Seller, then the Buyer may terminate this Agreement, and, in each case, the Seller 
shall pay to the Buyer the Due Diligence Expense. 

. 

' 

.. .. 13.15 Radon Gas. .. !. . 

(a> RADON IS NATURALLY OCCLJRRING RADIOACTIVE 
GAS TIIAT, WHXN TT HAS ACCUMULATED IN A'BUILDING IN SUFFICLENT' 
QUANTITTES, MAY PRESENT €EALTH RISKS TO PERSONS WHO ARE 

mDEU AND STATE GUIDELINES HAVk BEEN FOUND IN BUILDINGS .IN 
kORIDA. ADDITIONAL INFORMqTION REGARDING RAD(%" TESTING 

EXPOSED TO .IT 'OVER ??ME. LEVELS OF RADON THAT E-XCEEI) 

MAY BE OBTAINED FROM THE COUNTY PUBLIC HEALTH UNIT. . . .  

13.1 6 Limited Liability. 

Neither the State of Florida nor any'political subdivision or municipality thereof, - -  

nor the Buyer, shall be obligated (1) to exc&se*its ad valorem taxing power or any other 
. ta~b.16 power io any form on any red or pusnnal pmperty to pay any liability arising out ' 
of, or in any connection whatsoever with, this Agree"& or to pay the principal ,of &e '. 

Acquidon Bonds, the ihterest thereon or other costs incident thereto or (2) to pay the" 
game from any other funds, = , q t  from the Nct Revmug rtdi;ccd by tho Bu$r frohiits 
o ~ ~ p .  Or operation :of the System, junior, and subordinate to the payment of.  

. 
I .  

..'.?* ' , .  . BO&$~ &er.;indcbtcdn&s payable'km rmdh'souk.. . _ .  It is further agncd.bctwe . .  
~ ,. . . -  i . .  .. . . .  

. '  
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Buyer and the Seller that this Agreement and any obligations arising in connection 
therewith, whether for payment of the Purchase Price, or for any claim of liability, 
remedy for breach, or otherwise, shall not constitute a lien on the System or any other 
property of the Authority, or any municipality, but shall constitute a lien only on the 
Pledged Revenues, in the manner provided in this Agreement. 

Notwithstanding anything to the contrary contained herein or in .any other 
instrument -or document executed by or on behalf of the Buyer in com'ection herewith, no 
stipulation, covenant, agreement or obligation contained herein or therein shall be 
deemed or construed 'to be a stipulation; covenant, agreement, or obligation of m y  
present or future membeqofficer, employee or agent of the Buyer, or of any incorporator, 
member, director, trustee, officer, employee or agent of any successor'to the Buyer, in 
any such person's individual, capacity, and no such person, in his individual capacity, 
s]iall bc liablc pcrsonally for any breach or non-obscrvonce of or 'for gny failwe to 
perform, fulfill or. comply with any such stipulations, covenants,, agreements' or 
obligations, nor sha1l.an-j recourse be had for the payment ofthe principal of, premium, if 
any, or interest on any of the Bonds or for any claim based. thereon or on, any such 
stipulation, 'covenant, agreement, or obligation; against any such person, .in his individual 
.capacity, either directly or through the Buyer or any successor to tke Buyer, under any 
d e  of law or equity, statute or constitution or by the enforcement of any assessment or 

, , pena1.t~ or otherwise, and all such liability of any such person, in his individual capacity, 
is hereby expressly wdived arid rclcdsed. Fill rcfcrcnccs to thc Buycr in this paragraph 
'shall be deemed to include the Buyer, the City of Gulf Breeze, the City of Milton, their 

' . 

. ,I....;,.- 

. .  

- .  
respective Mayors, Council Members, officers, employees, and agents. 

The Buyer shall not be obligated to pay any liability, claim or obligation arising 
from or in connection with this Agreement or the transactioos contemplated thereby, 
any bonds or thejnterest thereon, from any funds of the Buyer derived from any source 
other than the Pledged Revenues, junior and subordinate the payment of the bonds 
secured by such Pledged Revenues. The Seller hereby agrees to indemnify and defend 
the Buyer and bold the Buyer harmless against any and all claims, losses liabilities or 
damages in any way growing out of or resulting 'fiom'challenges to this Agreement or 
objections to the Authority to compIete the contemplated transactions to the prior to 
closing, including, without limitation, all costs and expenses of the Buyer, including 
rcasonablc attorney's fees, incurred in the performance of any activities of the Buyer in 
connection With the foregoing. All references to the Buyer in this paragraph shall be 
deemed to include the Buyer, the City of Gulf Breeze, the City of Milton, their respective 
Mayors, Council Members, officers, employees, and agents. 

* 

.I 

c- i  . * 

Nothing hmh shall be deemed to authorize. create or impose upon the City of 
Gulf' Brew or the City of Milton any obligation, duty, liability or icsponsiiility for the 
td&g &or refraining fiom any action,%or.for. the payment of any sums €or any 

- wbatsoevcr. 9'he Sefler hereby acknowledgcs that the Chy of GulfBnFvand the Ci 

DELm22Mffl.4- 

. .  
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. , .. 

. 

. .  
Milton shall have no liability whatsoever on account of this Agreement or the. 
transactions contemplated hereby, including, without ,limitation, any claims or liabilities 
arising on account of any breach, misrepresentation. or other action or failure to'act on the 
part of the Buyer. The Seller hereby covenants and.agrees that it will never seek remedy 
or recourse against, or seek to impose any liability upon, the City of Gulf Breeze or City ' 

of Milton, for any liability or claim arising in connection with or relating to this 
Agreement or the transactions contemplated thereby, whether against the Buyer, the 

. Cities of Gulf Brseze or Milton directly, or otherwise,. under any rule of law or equity, 
statute or c.onstitution or by the enforcement of any provision of this Agreement,,or by , 

way of assessment or penalty or otherwise; and all such liability of any such entities is 
hereby expressly waived and released. 

If, prior to closing, the Selier shall determine' thst, because of its indemnity 
obligations of clnuse (ii) of .the preceding pamgrnph is no longer economically feasible to 
pursue to the ,Closing or the transaction Contemplated hereby, Seller may elect to &e 
written notice to the Buyer that it no longer wishes to complete the Closing.transaction. 
Upon receipt of such notice, Buyer may-elect to proceed with the Closing without such 
indemnity under. said clause (ii) (h which. case'.the Seller shall be excused from any 
further indemnity obligation under said. clause (ii)), or to terminate its obligations 
hereunder (in which case the Seller shall be liable for Liquidated Damages). 

' 

.. 

' . ' c.. ;:,.- 
. 

.. 
. .  

"lic provisions of this Scction shall survivc thc tcrmination of this Agrccmcnt. 

13.1 7 Obligations Subordinate. .. 

-All obligations of the Buyer hereunder or arising in connection therewith (the 
'Wtility Acquisition Liabilities" or "UA Liabilities") shall be limited and special 
obligations of the Buyer, payable solely from the Net Revenues, junior and subordinate to 
the &standing Bonds of the Authority. The UA Liabilities shall not be or constitute a 
general indebtedness, liability, general or moral obligation, or a pledge of the faith, credit 
or taxing power of the Buyer, the State of Florida, or'any political subdivision or 
municipal corporation thereof, within the meaning of any constitutional or statutory 
provision or limilalion. Neihw (he Stidle of Florida nor imy polilicsll subdiviSou or 

.municipal corporation thereof, nor the Buy& shall be obligated (1) to levy ad valorem 
taxes on any property to pay the.UA Liabilities or othq costs incident thereto or (2) to 
pay the same from any other funds of the Buyer, except fiom the Net Revenues, junior 

&e Buyer and the Seller that the UA Liabilities -shall not constitute a lien upon the 
Syitem or facilities, or any part thereof, or on any other property of the Buyer, but shall 
constitute a lien only on the Net Revenues, junior and subordinate to the outstanding 
'Bonds of the'AuthonCy. 

. 
and subordinate to the outstanding Bonds of the Authojty. It is further agreed between 4 
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AMENDMENT AND RESTATEMENT 
OF 

ASSET PURCHASE AGREEMENT 

by and between 

FLORIDA WATER SERVICES CORPORATION 

and 
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Dated as of December 20,2002 
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AMENDMENT AND RESTATEMENT OF ASSET PURCHASE AGREEMENT 

This Amendment and Restatement of Asset Purchase Agreement is dated as of 
December 20, 2002, by and between Florida Water Services Authority, a public entity 
of the State of Florida (“Buyer”), and Florida Water Services Corporation, a Florida 
corporation (“Seller”). 

RECITALS 

WHEREAS, Seller and Buyer did enter into a certain Asset Purchase Agreement 
dated as of September 19, 2002 (the “Original Agreement”) and wish to amend and 
restate it in its entirety (other than the Preambles thereto) (the Original Agreement as 
amended and restated hereby, the “Agreement”); ‘ 

WHEREAS, Seller owns potable water production, supply, treatment, and 
distribution systems, alternative water systems, wastewater collection, transmission, 
treatment and disposal systems, and reclaimed water facilities in various incorporated and 
unincorporated areas in Florida (the “System,” ashereinafter defined); and 

WHEREAS, Buyer, pursuant to Chapter 163, Florida Statutes, and the Interlocal 
Agreement dated as of September 16,2002, creating Buyer (the “Interlocal Agreement”) 
and other applicable laws, has the power and authority to acquire and provide potable 
water, wastewater, and reclaimed water facilities and to provide service oufside of the 
boundaries of its participating members; and 

WHEREAS, various governmental entities have threatened to condemn portions 
of System of the Seller, including portions of the water, wastewater and reclaimed water 
utility Facilities of the Seller, and in lieu of condedation, Buyer desires to acquire all or 
substantially all‘of the assets which are used by Seller in providing senices through the 
water, wastewater and reclaimed water Facilities throughout the State of Florida, and.& 
avoid condemnation, Seller has consented to sell those assets to Buyer, and 

WHEREAS, Seller desires to sell, and Buyer desires to purchase, the Assets (as 
herein defined) of Seller for the consideration and on the terms and subject to the 
conditions set forth in this Agreement 

Now therefore, the parties, intending to be legally bound, do hereby amend md 
restab the Original Agreement so that it shall read in its entirety as follows: 

.. ’ 



1.  Definitions and Usage 

1.1 Definitions 

For purposes of this Asset Purchase Agreement as amended and restated (the 
“Agreement”), the following terms and variations thereof have the meanings specified or 
referred to in this Section 1.1 : 

“Accounts Receivable”-- (a) all customer accounts receivable and other rights to 
payment from customers of Seller and the full benefit of all security for such accounts or 
rights to payment; (b) all other accounts or notes receivable of Seller and the full benefit 
of all security for such accounts or notes; and (c) any claim, remedy or other right related 
to any of the foregoing. 

“Acquisition Bonds”-- means Bonds issued by the Buyer primarily for the purpose 
of paying the Purchase Price or installments thereof and anticipated to be in an aggregate 
amount sufficient to produce Acquisition Bond Net Proceeds in an amount equal to the 
Purchase Price. 

“Acquisition Bonds Net Proceeds’ -- means the amount received from the sale of 
Acquisition Bonds pursuant to subsection 2.3(E), less the costs of issuing the Bonds, less 
the amount required to fund the debt service reserve, and less $51,000,000 for the 

- purpose of finding capital and renewal and replacement reserves (although it is not 
required to be so used). Installment 1 of &e Purchase Price as set forth in subsection 
2.3(A) will be automatically adjusted to equal the Acquisition Bonds Net Proceeds. . -’.I . ..* 

“AFPI” means allowance for finds prudently invested as such term is used by the 
Florida Public Service Commission. 

“Appurtenances”-- all privileges, rights, easements, hereditaments and 
appurtenances belonging to or for the benefit of the Land, including all easements 
appurtenant to and for the benefit of any Land (a “Dominant Parcel”) for, and as the 
primary means of access between, the Dominant Parcel and a public way, or for any other 
use upon which lawful use of the Dominant Parcel for the purposes for which it is 
presently being used is dependent, and all rights existing in and to any streets, alleys, 
passages and other rights-of-way included thereon obadjacent thereto (before or & 
vacation thereof) and vaults beneath any such streets. 

. 

“Assetss’ or “Assets to Be Sold”- as defined in Section 2.1. 

“Assignment and Assumption Agreement”- as defined in Section 2.7(a)(iiIb 
... *: . 

:. . 



“Beck Reserve” - means the sum of $17,800,000 which the Buyer will be funding 
as a capital reserve in accordance with the Beck Schedule to provide funding for 
currently unidentified capital projects for the small utility systems as identified in the 
R.W. Beck Report dated as of December 18,2002, as all systems not including the 14 
largest systems as identified on Table 1 “14 Largest Systems” (the Small Systems”) 
which capital projects may be identified by the Buyer from the date of Closing until 
September 30,2007. Buyer shall notify Seller in writing of each Small System Project 
identified by Buyer and estimated cost for each such Small System Project. Disputes, if 
any, as to necessity, reasonableness and cost shall be resolved in accordance with Section 
13.5. The Beck Reserve shall be invested by Buyer and interest earned on the Beck 
Reserve shall be credited to the Beck Reserve. 

“Beck Schedule” - means the following maximum amounts per fiscal year for 
capital improvement to the Small Systems as contemplated by the R.W. Beck Report 
dated as ofDecember 20,2002: $3,162,000 for year ended 9/30/03 plus any additional 
money actually spent during that time period, $3,527,000 for year ended 9/30/04 plus any 
additional money actually spent during that time period, $3,555,000 for year ended 
9/30/05 plus any additional money actually spent during that time period, $2,758,000 for 
year ended 9/30/06 plus any additional money actually spent during that time period, and 
$4,797,000 for fiscal year ended 9/30/07 plus any additional money actually spent during 
that time period. 

“Best Efforts”-- the efforts that a prudent Person desirous of achieving a result 
would use in similar circumstances to achieve that result as expeditiously as possible, 
provided, however, that a Person required to use Best Efforts under this .Agre.ement will 
not be thereby required to take actions that would result in a material adverse change in 
the benefits to such Person of this Agreement and the Contemplated Transactions or to 
dispose of or make any change to its business, expend any material funds or incur any 
other material burden. 

“Bill of Sale”-- as defrned in Section 2.7(a)(i). 

“Bonds” shall mean revenue bonds, the interest on which (i) accrues at fixed rates 
and (ii) is excluded &om gross income of the holder thereof for fderal income kc 
purposes, to be issued by the Buyer and payable solely from and secured solely by the 
Net Revenues of the System and, if consented to by Buyer, other assets of the Buyer. I ,  

- 

“Breach”- any breach of; or any inaccuracy in, any representation or warranty or 
any breach of, or a failure to perform or comply with, ,any covenant or obligation, in or of 
this Agreement. 

. .  
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“Buyer Indemnified Persons”-- as defined in Section 1 1.2. 

“Capital Charges”- revenues, exclusive of Special Assessments, derived by the 
Buyer from impact fees, guaranteed revenues, service availability fees, or other such fees 
or charges, imposed upon landowners, builders or developers in connection with the 
Buyer improvement of property within the services areas of the System, to defray the 
costs of capital facilities. 

“Capital Improvement Plan”---as defined in Section 2.3(c). 

“Capital Improvement Plan Requirement”- an annual amount of $25,000,000 for 
the purpose of providing extraordinary maintenance, rehabilitation, upgrades to 
equipment or facilities, increased plant capacity, and extensions and enlargements to the 
System, and excluding well and septic tank conversions. 

“Closing”-- as defined in Section 2.6. 

“Closing Bonds” - as defined in Section 2.3(E). 

“Closing Date”-- the date on which the Closing actually takes place. 

“COBRA”-- as defined under Federal Employment Law. 

“Code”-- the Internal Revenue Code of 1986. 

’ .. , .:.: “Confidential Information”- as defined in Section 12.1. 

“Contemplated Transactions”-- all of the transactions contemplated by this 

. .  

Agreement. 

“Cost of Operation and Maintenance”- all current expenses, paid or accrued, for 
the operation, maintenance and repair of all Facilities of the System, as calculated in 
accordance with generally accepted accounting principles for units of local government 
and on a consistent basis with the operation and maintenance and repair of the Facilitig 
of the System under Seller’s ownmhip, and shail include, without limiting the generality 
of the foregoing, insurance pre“s, administrative v e s  of the Buyer related solely 
to the System, labor, cost of materials, consumables and supplies used $or current 
operation, but excluding any reserve for renewals or replacements, any extraordinary.or 
emergency repairs, ariy replacements, any capital expenditms, -any allowance for 
interest .or depdat ion or a”rtization, my rother non-cash item, any profit, atmy 
fhchise fees, any payments in lieu-of taxes, and any voluntary payments to other 
governmentalentities not required by law. 

- 

. 

. <  



“Damages”-- as defined i n  Section 1 1.2. 

“Debt Service” - as defined in Section 2.3(E). 

“Debt Service Base Amount” - as defined in Section 2.3(E) 

“Due Diligence Expenses”- in addition to such sums already funded by Seller, a 
sum up to $200,000 or such greater amount as the Seller may in the future approve in 
writing, to reimburse the costs incurred by the Buyer for its due diligence expenses in 
making the decision to acquire the System and issue the Acquisition Bonds for the 
Purchase Price. 

“Effective Time”-- 12:Ol am. on the Closing Date. 

“Employee Plans”-- as defined in Section 3.13. 

“Employment Agreement”-- as defined in Section 2.7(a)(vi). 

“Encumbrance”-- any charge, claim, community or other marital property interest, 
condition, equitable interest, lien, option, pledge, security interest, mortgage, right of 
way, easement, encroachment, servitude, right of first option, right of first refusal or 
similar restriction, including any restriction on use, voting (in the case of any security or 
equity interest), transfer, receipt of income or exercise of any other attribute of 
ownership. 

“Environment”-- soil, land surface or subsurface strata, surface wateq (including 
navigable waters and ocean waters), ground waters, drinking water supply, stream 
sediments, ambient air (including indoor air), plant and animal life and any other 
environmental medium or natural resource. 

“Environmental, Health and Safety Liabilities”- any cost, damages, expense, 
liability, obligation or 0ther.responsibility arising fl“ or underany Environmental Law 
or Occupational Safety and Health Law, including those consisting of or relating to: 

any environmental, health or safety matter or condition (including 
on-site or off-site contamination, occupational safety and health and regulation of 

(a) 
\ 

any chemical substance or product); ’ L  

(b) any’ h e ,  penalty, judgment, award, settlement, legal, br 
loss, clah,.demand or fespoflsc, .medial .or .administrative p d g ,  

’ !  irlspectionmst or expense arising under any Environmental Law.or Occupational : . .  



including any cleanup, removal, containment or other remediation or response 
actions (“Cleanup”) required by any Environmental Law or Occupational Safe@ 
and Health Law (whether or not such Cleanup has been required or requested by 
any Governmental Body or any other Person) and for any natural resource 
damages; or 

(d) any other compliance, corrective or remedial measure required under 
any Environmental Law or Occupational Safety and Health Law. 

The terms “removal,” “remedial” and “response action” include the types of 
activities covered by the United States Comprehensive Environmental Response, 
Compensation and Liability Act of 1980 (CERCLA). 

“Environmental Law”-- any Legal Requirement that requires or relates to: 

(a) advising appropriate authorities, employees or the public of intended 
or actual Releases of pollutants or hazardous substances or materials, violations ,of 
discharge limits or other prohibitions and the commencement of activities, such as 
resource extraction or construction, that could have significant impact on the 
Environment; 

(b) preventing or reducing to acceptable levels the Release of pollutants 

reducing the quantities, preventing the Release or minimizing the 

or hazardous substances or materials &to the Environment; 

(c) 
.. .. . hazardous characteristics of wastes that are generated; I _  

(d) assuring that products are designed, formulated, packaged and used 
so that they do not present unreasonable risks to human health or the Environment 
when used or disposed of; 

(e) protecting resoum, species or ecological amenities; 

(f) reducing to acceptable levels the risks inherent in the transportation 
of hazardous substances;pollutants, oil or other potentially hannfirl substances; 

(g) cleaning up pollutants that have‘been Released, preventing Le 
Threat of Release or paying the costs of such clean up or preventioq or 



“Exchange Act”-- the Securities Exchange Act of 1934. 

“Excluded Assets”-- as defined in Section 2.2. 

“Facilities”-- the Land, leasehold, license, easement, right-of-way, prescriptive 
claim or other interest in real property currently owned or operated by Seller or used by 
the Seller in the operation of the System, including the Tangible Personal Property used 
or operated by Seller at the respective locations of the Land, and excluding the Excluded 
Assets. 

“Future Transfer Adjustment Process’’ - in the event that Buyer elects to transfer 
any part or parts of the System from time to time after Closing, to the extent that such 
transfer or transfers reduce the Buyer’s collection of Gross Revenues and the Capital 
Charges collected by the Buyer (“Transfer Impact”), the provisions of this Agreement 
related to Seller’s revenue guarantee amount of Gross Revenues and the applicable 
Maximum Annual Retainage threshold amount which must be met before payment of 
Capital Charges to Seller shall be adjusted by Buyer and Seller to reflect the Transfer 
Impact. In the event Buyer and Seller cannot agree on the. Transfer Impact, 
disagreements shall be submitted to the dispute resolution process in Section 13.5. 

“GAAP”-- generally accepted accounting principles applicable to the Seller for 
financial reporting in the United States, applied on a basis consistent with the basis on 
which the balance sheets and the other financial statements referred to in Section 3.3 
were prepared. 

“Governing Documents”-- the articles or certificate of incorpora&n and the 

- 

bylaws of Sellers. 

“Governmental Authorization”- any consent, license, registration or pennit 
issued, granted, given or otherwise made available by or under the authority of my 
Governmental Body or pursuant to any Legal Requirement. 

“Governmental Body”-  an^ . .  

,(a) 

(b) 

federal, state, local, municipal, or other government; 

governmental authority of any nature (iicluding any agexicy, branch, ’ 

department, board, m”ission, court, tribunal or other entity exeniskg 
, .governmental powers ); ;or 

’\ 

. .  

(c) body .exercising. aqy .;administrative,. executive, judicial, legislatiye;. . , 

I 



other charges for the services or Facilities of the System, excluding state and federal 
grants and grants in aid of construction, unless otherwise provided herein, all calculated 
in accordance with generally accepted accounting practice applicable to a local 
government. “Gross Revenues“ or “Revenues” shall also be deemed to include any 
amounts (exclusive of Capital Charges retained by Seller) received by the Buyer as 
Capital Charges for any facilities acquired from the Seller, but shall not include Special 
Assessments or Capital Charges for any facilities not purchased from the Seller. 

“Guarantee” -- as defined in Section 2.3(E). 

“Hazardous Activity”-- the distribution, generation, handling, importing, 
management, manufacturing, processing, production, refinement, Release, storage, 
transfer, transportation, treatment or use (including any withdrawal or other use of 
groundwater) of Hazardous Material in, on, under, about or from any of the Facilities or 
any part thereof into the Environment and any other act, business, operation or thing that 
increases the danger, or risk of danger, or poses an unreasonable risk of ham, to persons 
or property on or off the Facilities. 

“Hazardous Material”-- any substance, material or waste which is or will 
foreseeably be regulated by any Governmental Body, including any material, substance 
or waste which is defined as a “hazardous waste,” “hazardous material,” “hazardous 
substance,” “extremely hazardous waste,” “restricted hazardous waste,” “contaminant,” 
“toxic waste” or “toxic substance” under any provision of Environmental Law, and 
including petroleum, petroleum products, asbestos, presumed asbestos-containing 
material or asbestos-containing material, urea formaldehyde and polychlorinated 
biphenyls. 

“Improvements”-- all buildings, structures, fuctures and improvements located on 
the Land or included in the Assets, including those under construction. 

“Indedfied Person”- as defined in Section 1 1.9. 

“Indemnifying Person”- as defined in Section 1 1.9. 

‘-ce Policy” - as defined in Section 2.30, 

“Intellectual Property Assets”- as defined in’ Section 3.14. 
\ 

L 

. .  

“Interest &te Adjustment” - as defined in Section 23@). 

i 

i 
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“1RS”-- the United States Intenial Revenue Service and, to the extent relevant, the 
United States Department of the Treasury. 

f 
i 

“Land”-- all parcels and tracts of land in which Seller has a fee ownership interest, 
except for the parcels and tracts of land set forth in Exhibit 2.2. 

Period 1: 
Date of Closing 
through 9/30/03 Maximum Cumulative Retainage 

All Capital Charm collected by Buyer in excess of 
. $11,250,000, not to exceed $5,000,000, and not to exceed 

“Lease”-- any Real Property Lease or any lease or rental agreement, license, right 
to use or installment and conditional sale agreement to which Seller is a party and any 
other Seller Contract pertaining to the leasing or use of any Tangible Personal Property, 

: 

“Legal Requirement”-- any federal, state, local, municipal, or other constitution, 
law, ordinance, principle of common law, code, regulation, or statute. 

~ 

Period2: 
10/01/03 t hrouph 
9/30/04 Maximum Cumulative Retainage 

All Capital Charm collected bv. Buyer in ‘excess ofi 
$10,000,000, not to exceed $5,000,000 and not to excked 

- 
, 

1 

“Liability”-- with respect to any Person, any liability or obligation of such Person 
, . of any kind, character or description, whether known or unknown, absolute or contingent, 

accrued or unaccrued, disputed or undisputed, liquidated or unliquidated, secured or 
unsecured, joint or several, due or to become due, vested or unvested, executory, 
determined, determinable or otherwise, and whether or not the same is required to be 
accrued on the financial statements of such Person. 

“Material Consents”-- as defined in Section 7.3, 

“Maximum Annual Retainage” -- means, for each period in which Seller is 
entitled to receipt of any portion of the Capitil Charges pursuant to Section 2.2(b) hereof, 
the sums set forth as follows, as adjusted pursuant to the Future Transfer Adjustment 
Process, and subject to the set-offs permitted under Section 2.2(b) hereof in dch  fiscal 
year in the maximum amount set forth in the Beck Schedule for such fiscal year: 

PERIOD APPLICABLE 
MAXIMUM ANNUALRETAINAGE 

,. ’ 
, , I  .” , ’ ’ ’ 

. ,  



Period 4: 
Each fiscal year of 
Buyer starting 
10/01/05, until 
Seller has received 
the Maximum 
Cumulative 
Re tainage 

All Capital Charges collected by Buyer in excess of 
$8,500,000 Der fiscal year, not to exceed $8,500,000 and not to 
exceed Maximum Cumulative Retainage 

“Maximum Cumulative Retainage”-- the aggregate sum of $36 Million, as 

“Monthly Fees” -- as defined in Section 2.3(D). 

adjusted by Section 2.2(b), below. 

“Net Revenues” shall mean Gross Revenues less the Cost of Operation and 
Maintenance. 

I .  

“Occupational Safety and Health Law”-- any Legal Requirement designed to 
provide safe and healthful working conditions and to reduce occupational safety and 
health hazards under the Occupational Safety and Health Act. 

“One Year Call Bonds” -- as defined-in Section 2.3(E). 

“Order”-- any order, injunction, judgment, decree, ruling, assessment, or arbitration . d, \ .  
award of any Governmental Body or arbitrator. 

“Ordinary Course of Business”-- an action taken by a Person will be deemed to 
have been taken in the Ordinary Course of Business only if that action is consistent in 
nature, scope and magnitude with the past practices of such Person and is taken in the 
ordinary course of the normal, day-to-day operations of such Person. 

“Permitted Encumbrances”- as defined in Section 3.7. 

- 

. .  

“Persod’- an individual, partnership,  corporation, business trust, limited liability 
company, limited liability. partnership, joint stock’ .company, tnrst, unipwxpo~ted 
association, joint venture or other entity or a Governmental Body. . ’.  \ . .  

,- . ’  

. suit (whether civil, “ i n a l ,  

‘ , I  , .  



‘‘Real Property”-- the Land and Improvements. 

“Real Property Lease”-- any ground lease or space lease. 

“Record”-- information that is inscribed on a tangible medium or that is stored in 
an electronic or other niediurn and is retrievable in perceivable form. 

“Related Person”-- (a) any Person that directly or indirectly controls, is directly or 
indirectly controlled by or is directly or indirectly under common control with such 
specified Person; 

(b) any Person that holds a Material Interest in such specified Person; 

(c) each Person that serves as a director, officer, partner, executor or 
trustee of such specified Person (or in a similar capacity); 

(d) any Person in which such specified Person holds a Material Interest; 
and 

(e) any Person with respect to.which such specified Person serves as a 
general partner or a trustee (or in a similar capacity). 

For purposes of this definition, (a) “control” (including “controlling,” “controlled 
by,” and “under common control with”) mews the possession, direct or indirect, of the 
power to direct or cause the direction of the management and policies of a Person, 
whether through the ownership of voting securities, by contract or otherwise, .and shall be 
construed as such term is used in the rules promulgated under the Securities Act; (b) the 
“Family” of an individual includes (i) the individual, (ii) the individual’s spouse, (iii) any 
other natural person who is related to the individual or the individual’s spouse within the 
second degree and (iv) any other natural person who resides with such individual; and (c) 
“Material Interest” means direct or indirect beneficial ownership (as defined in Rule 13d- 
3 under the Exchange Act) of voting securities or other voting interests representing a t  
least ten percent (10%) of the outstanding voting power of a Person or equity securitieS or 
other equity interests representing at least ten percent (10%) of the outstanding equity 
securities or equity intemts in a Person. 

“Release”- any release, spill, emission, leaking, pumping, pouring,!idumpiag, 
emptying, injection, deposit, disposal, discharge, dispersal, leaching or migration on or 
into the Environment or into or out of any property. 

I 

I 
1 

I 

- .  
\ . - .  
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reinedial studies and investigations or post-remedial monitoring and care; or (d) to bring 
all Facilities and the operations conducted thereon into compliance with Environmental 
Laws and environmental Governmental Authorizations. 

“Remedial Capital Projects”- capital projects needed to serve existing customers 
as of the date of Closing that are necessary (i) to repair or replace Facilities that are 
defective, inoperative, or failing, (ii) to improve or repair the Facilities to the extent that 
the Facilities are not performing their intended functions in a commercially reasonable 
and efficient manner, (iii) to replace or improve the Facilities in order to cure any 
violations of any Governmental Authorizations; and (iv) to perforni extraordinary 
maintenance or deferred maintenance that is necessary to enable the Facilities to perform 
their intended hnctions. Remedial Capital Projects shall not include any expansion 
related capital improvements, normal maintenance, renewal and replacement items 
normally incurred in the Ordinary Course of Business, or any Beck Reserve project, 
Buyer shall have twelve (12) months from the date of Closing to investigate and 
determine the extent of Remedial Capital Projects existing as of the date of Closing, if 
any, which determination shall be consistent with prevailing utility industry maintenance 
practices. On or before the first anniversary of execution of this Agreement, Buyer shall 
notify Seller in writing of the specific projects and estimated cost for each Remedial 
Capital Project. Disputes, if any shall be resolved in accordance with Section 13.5. 

“Remedial Capital Projects Amount”-- an amount sufficient to enable the Buyer 
to find all required Remedial Capital Projects for the System as it existed as of the date 
of the Closing, which amount shall be in excess of the aggregate amount of $29 Million 
hnded for capital improvements as part of the Acquisition Bonds plus.-the Capital 
Improvement Plan Requirement for five years and the Renewal and Replacement 
Requirement for five years. 

“Renewal and Replacement Requirement” -- an annual amount equal to 
$5,000,000 to be used for the purpose of paying the cost 6f renewals, upgrades, 
enhancements, or the replacement of capid assets of the System and extraordinary and 
emergency repairs thereto. 

“Representative”- with respect to a particular Person, my director, officer, 
manager, employee, agent., . consultant, advisor, acc9unf8Ilf, financial advisor, legal 
counsel or other representative of that Person. 

\ 

L 

“Retained Liabilities”- as defined in Section 2.w). 

“Seller”- as defied in tbe first paragraph of this Agreeme9t, 



subject to any obligation or liability; ot (c) by which Seller or any of the assets owned or 
used by Seller is or may become bound or are encumbered. 

“Small Systems” - is defined in the Beck Reserve definition above. 

”Special Assessments” -- shall mean revenues derived by the Buyer from special 
assessments imposed upon benefited property in connection ’with post-Closing 
acquisition or construction of additions, extensions or improvements to the System. 

“Subsidiary”-- with respect to any Person (the “Owner”), any corporation or other 
Person of which securities or other interests having the power to elect a majority of that 
corporation’s or other Person’s board of directors or similar governing body, or otherwise 
having the power to direct the business and policies of that corporation or other Person 
(other than securities or other interests having such power only upon the happening of a 
contingency that has not occurred), are held by the Owner or one or more of its 
Subsidiaries. 

“System” -- shall mean the complete combined and consolidated water, sewer and 
reclaimed water utility systems of the Seller together with any and all assets, 
improvements, extensions and additions thereto hereafter constructed or acquired, but not 
including the Excluded Assets. 

“Tangible Personal Property”-- all machinery, equipment, tools, fumiture, office 
equipment, computer hardware, supplies, materials, vehicles and other items of tangible 
personal property (other than Inventories) of every kind owned or leased by Seller 
(wherever located and whether or not carried on Seller’s books), togeder with any 
express or implied warranty by the manufacturers or sellers or lessors of any item or 
component part thereof and all maintenance recdrds and other documents relating thereto. 

“Tax” -- any income, gross’ receipts, license, payroll, employment, excise, 
severance, stamp, occupation, premium, property, environmental, windfall profit, 
customs, vehicle, airplane, boat, vessel or other title or registration, capital stock, 
h c h i s e ,  employees’ income withholding, foreign or domestic Withholding, social 
security, .unemployment, disability, real property, personal property, sales,‘ use, transfer, 
value added, alternative, add-on minimum and otheypx, fe, assessment, levy, tarie 
charge or duty of any kind whatsoever and any interest, penalty, addition or,aciditiond 
amount thereon imposed, assessed or collected by or under the authority of any 
Governmental Body or payable under any &-sharing agreement or any other contract 1 

‘Tax Return“- any return 
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or in connection with the administration, implementation or enforcement of or 
compliance with any Legal Requirement relating to any Tax. 

“Ten Year Call Bonds” -- as defined in Section 2.3(E). 

“Third Party”-- a Person that is not a party to this Agreement. 

“Third-party Claim”-- any claim against any Indemnified Person by a Third Party, 
whether or not involving a Proceeding. 

“Threat of Release”-- a reasonable likelihood of a Release that may require action 
in order to prevent or mitigate damage to the Environment that may result fiom such 
Release. 

“Unbilled Customer Revenue” -- revenue for services provided to customers prior 
to the Effective Time that have not yet been billed as of the date of Closing, calculated on 
a basis consistent with Seller’s current billing practices. 

1.2 Usage 

(a) Interpretation. In this Agreement, unless a clear contrary intention 
appears : 

(i) the singular number includes the plural number and vice 

reference to any Person includes such Person’s’ successors 
and assigns but, if applicable, only if such successors and assigns are not 
prohibited by this Agreement, and reference to a Person in a particular 
capacity excludes such Person in any other capacity or individually, 

versa; 

(ii) 

(iii) reference to any gender includes each other gender; 

(iv) reference to any agreement, document or instrument means 
such agreement, document or instnment as amended or modified and in 
effect h m  time to time in accordance with the terns thereof; 

“hekunder,” “hereof;” ‘%ereto,” and words of similar import 
shall be deemed references to this lAgreement as a whole and not .to any 
particular Article, Section or other provision, hereog 

”including” <and Mth correlative meaning ’Cinclude”) ‘means 

8 

(v) 

. 

(vi) 

. . . .  . . .. , . .  



(vii) with respect to the determination of any period of time, 
“from” means “from and including” and “to” means “to but excluding”; and 

(viii) references to documents, instruments or agreements shall be 
deemed to refer as well to all addenda, exhibits, schedules or amendments 
thereto 

(ix) the phrase “the date hereof’, the “date of this Agreement” or 
similar phrases means December 2 1,2002. 

(b) Accounting Terms and Determinations. Unless otherwise specified 
herein, all accounting terms used herein shall be interpreted and all accounting 
determinations hereunder shall be made in accordance with GAAP, as the same applies to 
the Seller, and in accordance with generally accepted accounting principles applicable to 
units of local government, as the same applies to the Buyer. 

(c) Legal Representation of the Parties. This Agreement was negotiated 
by the parties with the benefit of legal representation, and any rule of construction or 
interpretation otherwise requiring this Agreement to be construed or interpreted against 
any party shall not apply to any construction or interpretation hereof. 

2. Sale and Transfer of Assets; Closing 

2.1 Assets To Be Sold 

Upon the terms and subject to the conditions set forth in this Agreement, at the 
Closing, but effective as of the Effective Time, Seller shall sell, convey, assign, transfer 
and deliver to Buyer, and Buyer shall purchase and acquire from Seller, free and clear of 
any Encumbrances (except as to Appurtenances to the extent provided for elsewhere 
herein) other than Permitted Encumbrances, all of Seller’s right, title and interest in and 
to all of Seller’s property and assets, real, personal or mixed, tangible and intangible, of 
every kind and description, wherever located, including the following (but excluding &e 
Excluded Assets): 

l 

- 

(a) all Real Property md all Appurlenaqces; 
\ \ 

(b) all Tangible Personal Property; 1 

. .  
* .  

.{c) all Inventories; 

(d) all AccountsReceivable and.Unbilled.Customex Revenu~ 1 
.. . 

.. ”:. , . . . .I . .  . . . . .  . .  . .  . . . .  



(0 all Goveriimental Authorizations and all pending applications 
therefor or renewals thereof, in each case to the extent transferable to Buyer; 

(g) all data and Records related to the operations of Seller, including 
client and customer lists and Records, all personnel records (provided that Seller shall 
have reasonable access thereto) referral sources, research and development reports and 
Records, production reports and Records, service and warranty Records, equipment logs, 
operating guides and manuals, financial and accounting Records, creative materials, 
advertising materials, promotional materials, studies, reports, correspondence and other 
similar documents and Records, subject to Legal Requirements; 

(h) all of the intangible rights and property of Seller, including 
Intellectual Property assets, the trade name, “Florida Water Services”, going concern 
value, goodwill, telephone, telecopy and e-mail addresses and listings; 

(i) all claims of Seller against third parties relating to the Assets, 
whether choate or inchoate, known or unknown, contingent or non-contingent; and 

(j) all rights of Seller relating to deposits and prepaid expenses, claims 
for rehnds and rights to offset in respect thereof and that are not excluded under Section 
2.2, and not including Seller letters of credit for which the Seller is an applicant. 

All of the property and assets to be transferred to Buyer hereunder are herein 
referred to collectively as the “Assets” or “Assets to be Sold”. 

2.2 Excluded Assets 

Notwithstanding anything to the contrary contained in Section 2.1 or elsewhere in 
this Agreement, the following assets ofSeller (collectively, the “Excluded Assets”) are 
not part of the sale and purchase contemplated hereunder, are excluded fiom the Assets 
and shall remain the property of Seller after the Closing: 

(a) all cash, cash equivalents and short-term investments; all payments 
(other than Customer Deposits) received by Seller prior to Closing (other than as set 
forth in Section 2.l(k) above); 

(b) Capital Charges received after the Closing by Buyer whbh shall be 
remitted to Seller in each oneyear period following the date of the Closing, provided that 
(i) the total amount of Capital Charges retained by and belonging to Seller for any one 
such year shall not exceed the Maxi” Annual Retainage (and at such time as the total 
mount of Capital Charges remitted to Seller €or any such one y q  period equals the 
Maxi” Annual petahage* dlfkther.(hpkd*-es 

as the total 

. 

R e M g e  and at such 
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Charges remitted to Seller under this Section 2.2(b) equals the Maximum Cumulative 
Retainage, no further Capital Charges shall be remitted to the Seller but all such Capital 
Charges received by the System thereafter be retained by and shall belong to the Buyer. 
The foregoing Capital Charges retained by Seller are to compensate Seller for the excess 
capacity existing in the System as of the Effective Date. The amount to be remitted to 
Seller hereunder by Buyer shall be paid to Seller once a year, commencing 13 months 
after the Effective Date, for all amount collected during the 12 month'period then ended. 
Seller authorizes Buyer to collect the Capital Charges on behalf of Seller. Seller agrees 
that as to all amounts which the Buyer is required to remit to the Seller under this Section 
2.2(b), the Buyer may withhold therefrom such amount as the Buyer would have the right 
to setoff against indebtedness owed to Buyer by Seller, it being the intention that for the 
purposes solely of this sentence that the Capital Charges to be remitted to the Seller by 
Buyer under this Section 2.2(b) be treated as if it were indebtedness owing the Seller by 
the Buyer. Seller hrther agrees that Buyer may setoff against amounts which the Buyer 
is required to remit to the Seller under this section, such portions of the Beck Reserve that 
Buyer has expended or encumbered for identified projects prior to September 30, 2007. 
Buyer's set off right is subject to the provisions of Section 11.8. Buyer agrees that any 
of the Beck Reserve monies not expended or encumbered for identified projects prior to 
September 30, 2007, shall be applied by Buyer to pay any Capital Charges not yet 
received by Seller up to the Maximum Cumulative Retainage (notwithstanding the 
schedule of payments as set forth in the definition of Maximum Annual Retainage), and 
any outstanding balance due to Seller for Purchase Price Installment 2. 

The Capital Charges remitted to and retained by Seller shall include the portion 
thereof representing AFPI, to the extent of the following: ,.., 

Period 
for Capital Charges received until 
9/30/03 

' for capital charges received Until 
9/30/04 

for Capital Charges received until 
9/30/05 \ 

for Capital Charges received until 
9/30/06 

PercentaEe of AFPI 
100% 

80% 

60% 
:** 

.* 

40% ' 

for'Capital charges ]received untiI 20% . ' 

. .  
. .  . .  , , . .  

, .  
. . .  
4 
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(c) 

(d) 

(e) 

( f )  

all minute books, stock Records and corporate seals; 

any shares of capital stock of Seller held in treasury; 

Seller’s letters of credit outstanding at the date of Closing.; 

all insurance policies and rights thereunder (except to the extent 

all of the contracts listed in Exhibit 2.2; 

Records that Seller is required by law to retain in its possession; 

all claims for refund of Taxes and other governmental charges of 

specified in Section 2.l(i) and (j)); 

(g) 

(h) 

(i) 
whatever nature; 

(j) all rights in connection with and assets of any Employee Plans; and 

(k) all rights of Seller under this Agreement, the Bill of Sale, the 
Assignment and Assumption Agreement; and 

(1) the property and assets expressly designated in Exhibit 2.2. 

2.3 Consideration 

(A) InstallmentPavments. The consideration for the Assets will be four 
hundred fifty-six million five hundred thousand ($456,500,000 , as may’ be.adjusted as 
provided below in subsection 2.3(B) (the “Purchase Price”)”), and as further may be 
adjusted as provided in the definition of ‘‘Acquisition Bonds Net Proceeds”. Subject to 
the provisions o f  subsection 2.3(E), subsection 2 . 3 0  and the definition of “Acquisition 
Bonds Net Proceeds, the Purchase Price will be payable in Installments delivered by wire 
transfer fiom Buyer to Seller as follows: 

Date Payable Installment Amount Due 
, 

At the‘ Closing Installment 1 $420,000,000 
On the third anniversary date of the closing Installment 2 $36,500,000 . 

i 

. .  

e.. .I. 

. .  . .  , . .  

1:;:. . ’ 
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Seller has provided Buyer with its’ current five year capital improvement program 
(the “Capital Improvement Plan”) which totals $l76,667,000Buyer shall identify the 
projects and estimated costs that comprise the Remedial Capital Projects Amount which 
are not included on Seller’s five year capital improvement program. If Seller does not 
concur that a project is a Remedial Capital Project or part of the Capital Improvement 
Plan Requirement during the initial five year post Closing time period the matter shall be 
submitted to the dispute resolution process set forth in 13.5. 

(C) Dispute Resolution. Prior to implementing any reduction or offset or 
withholding any moneys from the Capital Charges otherwise to be remitted to Seller 
hereunder, the Buyer shall provide written notice to Seller of any proposed reduction or 
offset. Seller shall have twenty (20) days to provide Buyer written notice of objection to 
any such reductions or offset (and if Seller fails to so object, it will be deemed to have 
agreed with such reduction or offset). Buyer and Seller shall have sixty (60) days 
following written notice of objection from Seller to amicably resolve Seller’s objections. 
To the extent any objections cannot be reconciled, either party may submit such objection 
to the Dispute Resolution Process. Buyer may at any time deposit any reduction amount 
with an escrow agent pending a final resolution under the Dispute Resolution Process, 
pursuant to an escrow agreement reasonably satisfactory to the parties and to the extent 
Buyer has done so Buyer shall not be deemed in default hereunder. 

(D) Guarantee. Seller shall provide at the Closing a guarantee (“Guarantee”) in 
a form reasonably acceptable to the Buyer and the Seller that will provide that Buyer will 
receive Gross Revenues constituting monthly water and sewer charges (‘Modthly Fees”) 
for the first twelve months after Closing of $95,3 18,000; for the second twelve months of 
$97,701,000; and for the third twelve months of $100,143,000. If the Buyer lowers any 
Monthly Fees during the forgoing time periods, the amount guaranteed will be reduced 
by the amount the Monthly Fees would have been if such reduction had not occurred. 
The Guarantee Monthly Fees shall be adjusted in accordance with the Future Transfer 
Adjustment Process. 

(E) BondIssuance. The Buyer agrees to use all reasonable commercial 
efforts to issue on or before the Closing, the maximum.amount of Acquisition Bonds that 
can be issued at the Closing (“Closing Bonds”) which Gave the following chaqxtaistics: 
(1) serial and term maturities between 2003. and 2032; (2) one year call on $75,000,000 
of the issue (“0ne.Year Call Bonds”); (3) ten year call on the‘balance of the issue (‘Ten 
Year Call Bonds”); (4) investment grade, and (S) level debt s d c e  of $36,46l,oOO’per 
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One Year Call Bonds versus the issuance of the Ten Year Call Bonds (the “Interest Rate 
Adjustment”). In the event the Buyer, after consultation with the Buyer’s financial 
advisor(s), underwriter(s), legal advisors, and with Seller, in good faith, determines that 
such Closing Bonds cannot be sold on a date that permits the Closing to occur on or prior 
to February 14, 2003, then the Buyer shall immediately notify Seller in writing of such 
determination, with such notice setting forth in reasonable detail the bases upon which 
such determination was made, and the requirements, if reasonably ascekainable to Buyer, 
for ultimate issuance of the Closing Bonds. Upon receipt of such notice Seller shall have 
the option of (1) postponing the Closing until such time as Closing Bonds can reasonably 
be issued in accordance with this Agreement; or (2) canceling this Agreement, and, if 
cancelled, thereupon the Buyer and Seller shall have no liabilities and no further 
obligations to each other under this Agreement, except that Seller shall pay to Buyer the 
Due Diligence Expenses. 

(F) Condition Precedent to Payment of Purchase Price Installment 2. The 
following shall be a condition precedent to Buyer’s obligation to pay Seller Purchase 
Price Installment 2: release of the Bond Debt Service Reserve (with any partial releases 
of the Bond Debt Service Reserve to be applied to payment of Purchase Price Installment 
2) or substitution of the Bond Debt Service Reserve with a bond insurance product, 
including, but not limited to, letters of credit, bank guarantees, and surety policies, that 
will allow the release of the Bond Debt Service Reserve, provided that such product 
substitution does not result in a reduction to the ratings of the Closing Bonds below the 
ratings level at Closing (the “Insurance Policy”). Seller has the option, without 
expiration, to (1) provide the Insurance Policy to the Buyer and/or (2) reqqire the Buyer 
to issue refunding bonds, provided the combined debt service on the Ref&nding Bonds 
and any un-refinded portion of the Acquisition Bonds remains at or below the level of 
the Debt Service for each subsequent year. Seller retains the right and responsibility of 
structuring the refunding transaction. Buyer will cooperate with Seller in exercising and 
implementing its option as set forth above. 

2.4 Liabilities 

(a) Assumed Liabilities. On the Closing Date, but effixtive as of the 
Effwtive Time, the Buyer shall ass”e and agree to discharge only the followipg 
Liabilities of Seller (the “Assumed Liabilities”): \ .  

(i) any account payable (other than an amunt payable to any Related 
Person of Seller) arising with respect to the System, that remains unpaid at and& 
not delinquent as of the Effective Time but only to extent it is kcluded .to. 
determine the Final True Up as set forth h Section 2,7(c); 
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Ordinary Course of Business between September 19,2002 and the Effective Time 
that remains unpaid at and is not delinquent as of the Effective Time but only to 
extent it is included to determine the Final True Up as set forth in Section 2.7(c); 

(iii) any Liability to Seller's customers (other than an account payable) 
incurred by Seller in the Ordinary Course of Business outstanding as of the 
Effective Time, including, but not limited to Customer Depos'its (but only to the 
extent that an amount of cash equal thereto is sold to Buyer hereunder and 
transferred (whether by transference in cash or by credit against the Purchase 
Price) to the Buyer at the Closing) (other than any Liability arising out of or 
relating to a breach that occurred prior to the Effective Time); 

(iv) any Liability arising after the Effective Time under the Seller 
Contracts (other than any Liability arising under the contracts described on Exhibit 
2.2 or arising out of 'or relating to a breach that occurred prior to the Effective 
Time); any Liability of Seller arising after the Effective Time under any Seller 
Contract included in the Assets that is entered into by Seller after the date hereof 
in the Ordinary Course of Business or in accordance with the provisions of this 
Agreement (other than any'Liability arising out of or relating to a breach that 
occurred prior to the Effective Time), and 

(v) any Liability of.Buyer under this Agreement or any other document 
executed in connection with the Conte-mplated Transactions, 

(vi) any Liability of Buyer based upon Buyer's acts% .or omissions 
occurring after the Effective Time provided, however, that such Liability does not 
arise as a result of Seller's Breach hereunder or is a Liability for which the Seller 
has an obligation to indemnify the Buyer iq accordance herewith, 

(vii) any Liability arising after Closing fkom operation of the System after 
the Closing, provided, however, that such Liability does not result as a result of 
Seller's Breach hereunder or is a Lidility for which the Seller has an obligation to 
indemnifj) the Buyer in accordance herewith. 

Notwithstanding the foregoing, even if included in the foregoing, the following 
shall not constitute Liabilities assumed by the Buyer i d ,  therefor, not be included in the 
tem "Assumed Liabilities": (i) a Liability set forth on Exhibit .2.2 hereof; (ii) &y . 
Liability arising out of or relating to any employee grievance whether or not the affected 
employees are hired by Buyer based on actual or alleged acts or omissions of the Seller 
prior to the Effective Time, (E) any Liability of Seller arising out of or resulting &om 
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Seller’s performance of its obligations hereunder, and (vi) any Liability of Seller based 
upon Seller’s acts or omissions occurring after the Effective Time) 

(b) Retained Liabilities. The Retained Liabilities shall remain the sole 
responsibility of and shall be retained, paid, performed and discharged solely by Seller. 
‘‘Retained Liabilities” shall mean all Liabilities other than Assumed Liabilities, 

2.5 Allocation 

Seller shall prepare and deliver IRS Form 8594 to Buyer within forty-five (45) 
days after the Closing Date to be filed with the IRS. In any Proceeding related to the 
determination of any Tax, neither Buyer nor Seller shall contend or represent that such 
allocation is not a correct allocation. 

2.6 Closing 

The purchase and sale provided for in this Agreement (the “Closing”) will take 
place at the offices of Buyer’s counsel commencing at 1O:OO a.m. (local time) on or 
before February 14, 2003, unless Buyer and Seller otherwise agree. Subject to the 
provisions of Section 9, failure to consummate the purchase and sale provided for in this 
Agreement on the date and time and at the place determined pursuant to this Section 2.6 
will not result in the termination of this Agreement and will not relieve any party of any 
obligation under this Agreement. In such a situation, the Closing will occur as soon as 
practicable, subject to Section 9. 

I 

2.7 Closing Obligations 
: .. 

I , 
-.I ’ .  

In addition to any other documents to be delivered under other provisions of this 
Agreement, at the Closing: 

(a) Seller shall deliver to Buyer, together with funds sufficient to pay all Taxes 
necessary for the transfer, filing or recording thereof: , 

(i) a bill of sale for all of the Assets that.= Tangiile Personal b p t y  
in the form to be agreed upon by the parties prior to Closing. (the ‘Bill of Sde’l) 
executed by Seller and the guaranty; \ 

(ii) an assignment ,of ,all of the Assets that are intangible’ m o d  



or such other appropriate document or instrument of transfer, as the case may 
require, together with a general assignment by the Seller of any and all rights or 
interests Seller may otherwise have or hold (whether by license, permit, 
prescriptive right, or otherwise) in respect of its operation of the System, to 
occupy, use, traverse, spray, percolate through, burrow under, each in form and 
substance satisfactory to Buyer and its counsel and executed by Seller; 

(iv) assignments of all Intellectual Property Assets executed by Seller in 
form reasonably satisfactory to Buyer; 

(v) such other deeds, bills of sale, assignments, certificates of title, 
documents and other instruments of transfer and conveyance as may reasonably be 
requested by Buyer, each in form and substance agreed upon by the parties prior to 
Closing, executed by Seller; 

(vi) employment agreements in the form to be prepared by Buyer in 
accordance with the provisions of this Agreement, executed by such members of 
Seller's senior management team as identified by Buyer in writing within ten 
business days after execution of this Agreement (the "Employment Agreements"); 

(vii) assignments of all construction work in progress in form reasonably 
acceptable to Buyer which have not yet been placed in service as of the date of the 
Closing (such capital improvements which have been placed in service being part 
of the Facilities which are otherwise conveyed by Seller hereunder); 

(viii) a certificate executed by Seller as to the accilmcy of its 
representations and warranties as of the date of this Agreement and as of the 
Closing in accordance with Section 7.1 and as to its compliance with and 
performance of their covenants and obligations to be performed or complied with 
at or before the Closing in accordance with Section 7.2; 

(ix) a certificate of the Secretary of Seller certifying, as complete and 
accurate as of the Closing, attached copies of the Governihg Documents of Seller, 
certifying and attaching all requisite resolutions or actions of Seller's b o d  of 

. directors and shareholders approving the execution and delivw of this Agreement 
and the consummation of the Contemplated Ttansactions and certifying to 
incumbency and signatures of the officers of Seller exmting this Agrekment and 
any other document relating to the Contemplated Transactions; and 

the sum of $200,000.00 which will be delivend to Buyer in 
accodance with Buyer's wire transfer instructions. B 

(x) 
' 

uyer may remove portions of su 



such time as Buyer incurs expenses under said section for which the Seller is 
liable. In the event that said amount is not utilized as set forth above within the 
time frames set forth within such section, then the Buyer shall return to Seller the 
amount thereof as is not so used. 

(b) Buyer shall deliver to Seller: 

(i) Installment 1 of the Purchase Price plus or minus such other fimds as 
set forth on a closing statement to be agreed upon between Buyer and Seller 
pursuant to the terms of this Agreement by wire transfer to a domestic account of a 
United States bank specified by the Seller in a writing delivered to Buyer on or 
before the Closing Date; 

(ii) 

(iii) 

the Assignment and Assumption Agreement executed by Buyer; 

the executed Employment Agreements ; 

(iv) a certificate executed by Buyer as to the accuracy of its 
representations and warranties as of the date of this Agreement and as of the 
Closing in accordance with Section 8.1 and as to its compliance with and 
performance of its covenants and obligations to be performed or complied with at 
or before the Closing in accordance with Section 8.2; and 

(v) a certificate of the Secretary of Buyer certifying, as complete and 
accurate as of the Closing, attached copies of the Governing Documents of Buyer 
and certifying and attaching all requisite resolutions or actio 
governing board approving the execution and delivery of this Agreement and the 
consummation of the Contemplated Transactions and certifying to the incumbency 
and signatures of the officers of Buyer executing this Agreement and any other 
document relating to the Contemplated Transactions. 

(c) As additional consideration for the transaction the determination of the 
following (the ''Final True Up") will take place between 120 and 140 days after the 
Closing and, in the event that the parties cannot agree on the foregoing, theneither party 
may submit such dispute to the Dispute Resolution Process. To the extent tbat Eligr'ble 
Accounts (as hereinafter defined) and Eligible Unbilled'Revenues (as hereinaft;er &fin&) 
sold to the Buyer hereunder as of the Effective Time minus accounfs payabl'e assumed 



Unbilled Reveiiues” means Unbilled Customer Revenue outstanding as of the Effective 
Time that are actually collected by the Buyer within 120 days after the Effective Time. 

(d) At the Closing, the Buyer shall have received (i) an opinion of counsel 
acceptable to the Buyer stating that neither the City of Gulf Breeze nor the City of Milton 
will be held liable, as a matter of law, for the liabilities of the Buyer and (ii) an opinion of 
counsel acceptable to the Buyer stating that upon the acquisition of’the System by the 
Buyer, the rates, fees and charges for the services and facilities of the System are not 
subject to regulation by the Florida Public Service Commission or any local regulatory 
authority . 

2.8 Consents 

(a) If there are any Material Consents that have not yet been obtained (or 
otherwise are not in h l l  force and effect) as of the Closing, in the case of each Seller 
Contract as to which such Material Consents were not obtained (or otherwise are not in 
full force and effect) (the “Restricted Material Contracts”), Buyer may waive the closing 
conditions as to any such Material Consent and either: 

(i) elect to have Seller continue its efforts to obtain the Material 
Consents; or 

(ii) elect to have Seller retain that Restricted Material Contract and all 

elect to have Seller require any other obligations under such contract 
to perform their obligations under such contract and remit to Seller the amounts 
due to such obligations, for payment by the Seller to such obligations. 

Liabilities arising therefrom or relating thereto; or 

(iii) 

If Buyer elects to have Seller continue its efforts to obtain any Material Consents 
and the Closing occurs, notwithstanding Sections 2.1 and 2.4, neither this Agreement nor 
the Assignment and Assumption Agreement nor any other document related to .the 
“ a t i o n  of the Contemplated Transactions shall constitute a sale, assignment, 
assumption, transfer, conveyance or delivery or an. attempted sale, assignmeni, 
assumption, transfer, conveyance or delivery of the Restricted Material Contracts, -hd . 
following the Closing, the parties shall use Best Effo&,‘and mhte with each othm;to 
obtain the Material Consent relating to each Restricted Material Contract as quickly 8s 
practicable. Pending the obtaining of such Material -cOnSe@srelating to any Restricted. 
Material Contract, the parties shall coopetllfe with each othez h any reasonable .and‘ 



promptly assign, transfer, convey and deliver such Restricted Material Contract to Buyer, 
and Buyer shall assume the obligations under such Restricted Material Contract assigned 
to Buyer from and after the date of assignment to Buyer pursuant to a special-purpose 
assignment and assumption agreement substantially similar in terms to those of the 
Assignment and Assumption Agreement (which special-purpose agreement the parties 
shall prepare, execute and deliver in good faith at the time of such transfer, all at no 
additional cost to Buyer). 

(b) If there are any Consents not listed on Exhibit 7.3 necessary for the 
assignment and transfer of any Seller Contracts to Buyer (the “Nonmaterial Consents”) 
which have not yet been obtained (or otherwise are not in full force and effect) as of the 
Closing, Buyer shall elect at the Closing, in the case of each of the Seller Contracts as to 
which such Nonmaterial Consents were not obtained (or otherwise are not in full force 
and effect) (the “Restricted Nonmaterial Contracts”), whether to: 

(i) accept the assignment of such Restricted Nonmaterial Contract, in 
which case, as between Buyer and Seller, such Restricted Nonmaterial Contract 
shall, to the maximum extent practicable and notwithstanding the failure to obtain 
the applicable Nonmaterial Consent, be transferred at the Closing pursuant to the 
Assignment and Assumption Agreement as elsewhere provided under this 1 
Agreement; or I 

(ii) reject the assignment of such Restricted Nonmaterial Contract, in 
which case, notwithstanding Sections 2.1 ‘and 2.4, (A) neither this Agreement nor 

consummation of the Contemplated Transactions shall constitute a sale, 
assignment, assumption, conveyance or delivery or an attempted sale, assignment, 
assumption, transfer, conveyance or delivery of such Restricted Nonmaterial 
Contract, and (B) Seller shall retain such Restricted Nonmaterial Contract and all 
Liabilities arising therefrom or relating thereto. 

Representations and Warranties of Seller 

Seller represents and warrants to Buyer as of date of this Agreement as follows: 

3.1 Organization And Good Star;ding , 

(a) 

the Assignment and Assumption Agreement nor any other document rglated to the I 

3. 

r \  

Seller is qualified to do business in the State of Floriha. Seller is a 
coporation duly organized, validly existing and in good standing under the laws of the 
State of Florida, tvith full corporate power and authority to conduct its business as it is 
now being conducted, to own or use the prOpertieS and assets that it purports to o m  or 

\ 
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(b) Seller has no Subsidiary and, except as disclosed to Buyer in writing prior 
to Closing, does not own any shares of capital stock or other securities of any other 
Person. 

3.2 Enforceability; Authority; No Conflict 

(a) This Agreement constitutes the legal, valid and binding obligation of Seller, 
enforceable against it in accordance with its terms and each of Seller's Closing 
Documents will constitute the legal, valid, and binding obligation of Seller, enforceable 
against Sellers. Seller has the absolute and unrestricted right, power and authority to 
execute and deliver this Agreement and, except as disclosed in Exhibit 3.2(c), to perform 
its obligations under this Agreement, and such action has been duly authorized by all 
necessary action by Seller's shareholders and board of directors. 

(b) Neither the execution and delivery of this Agreement nor the 
consummation or performance of any of the Contemplated Transactions will, directly or 
indirectly (with or without notice or lapse of time): 

(i) Breach (A) any provision of any of the Governing Documents of 
Seller or (B) any resolution adopted by the board of directors or the shareholders 
of Seller; 

(ii) except as disclosed inExhibit 7.3, breach any provision of, or give 
any Person the right to declare a default or exercise any remedy under, or to 
accelerate the maturity or performance of, or payment under, or to cancel, 
terminate or modify, any Seller Contract; or 

(iii) ' except as disclosed in Exhibit 3.2(c), result in the imposition or 
creation of any Encumbrance upon or with respect ,to agy of the Assets. 

(c) Except as provided under Section 367.071, Florida Statutes, and applicable 
equivalent county regulatory provisions, Seller is not required to give any notice to or 
obtain any materid consent h m  any Person in connection with the execution and 
delivery of this Agreement or the cokmn"mtion or performance of any of the 
Contemplated Transactions, except as set forth in Exhibit 32(c), and all of obligations, 
representations and warranties of the parties hereto &&r this Agreement ap qualZed 
and limited by such requiremWs as may.be imposed pursuant to said Sectioh 367.071, 
Florida Statutes, and equivalent wunty regulatory pmvisioris, ifapplicable. 

\ -  

3.3 Financial Statements 



together with the report thereon of Price Waterhouse Coopers, independent certified 
public accountants; and (b) an unaudited balance sheet of Seller as at July 31, 2002 (the 
“Interim Balance Sheet”) and the related unaudited statement of income. Such financial 
statements fairly present the financial condition and the results of operations, changes in 
shareholders’ equity and cash flows of Seller as of the respective dates of and for the 
periods referred to in such financial statements, all in accordance with GAAP. 

3.4 Sufficiency of Assets 

The Assets (a) constitute all of the assets, tangible and intangible, of any nature 
whatsoever, necessary to operate Seller’s business in the manner operated by the Seller as 
of September 19, 2002 and as presently operated by Seller and (b) include all of the 
operating assets of Seller and the Real Property, all Appurtenances, all real estate 
privileges, rights, easements, hereditaments, and other appurtenances being transferred to 
the Buyer at the Closing constitute all or the foregoing. 

3.5 Description of Land 

Exhibit 3.5 contains a description of the Land. 

3.6 Description of Leased Real Property 

Exhibit 3.6 contains a description of the Leased Real Property. 

3.7 Title to Assets; Encumbrances 

(a) 
. .  . s... 

Seller owns good and marketable title to its respective estates h the Land, 
free and clear of any Encumbrances, other than: 

- (i) 
payable; and 

liens for Taxes for the current tax year which are not yet due and 

(ii) those described in that certain Title Commitment delivered to Buyer 
(“Real Estate Encumbrances’’). 

To the extent in Seller’s possession., true and,complete copies of (A) all deeds, 
existing title insurance policies and surveys of or pertaihing to the Real Property and-@) 

- - - all instruments, agreementsand other docuxhents evidencing, creating or cmsdtuting any 
Real Estate Encumbrances have been made available to Buyer. Seller w-ts to Buyer 
that, at the .dime of Closing, the Land shall be fbe and clear of,all Real Bstate, 
Encumbrances identified on Schedule B-2 t6 the Title C0Il;“ent. @eal. Estate 



other than the Real Property shall be free and clear of Non-Real Estate Encumbrances 
other than those marked on Exhibit 3.7 with three asterisks to the left of such item (those 
SO marked, the “Permitted Non-Real Estate Encumbrances” and, together with the 
Permitted Real Estate Encumbrances “Permitted Encumbrances”). 

Seller makes no representations in this Section 3.7 regarding title to or the 
sufficiency of Appurtenances to the Real Property. 

3.8 Taxes 

(a) Tax Returns Filed and Taxes Paid. Seller has filed or caused to be filed on 
a timely basis all Tax Returns and all reports with respect to Taxes that are or were 
required to be filed pursuant to applicable Legal Requirements. All Tax Returns and 
reports filed by Seller are true, correct and complete. Seller has paid, or made provision 
for the payment of all Taxes that have or may have become due for all periods covered by 
the Tax Returns or otherwise, or pursuant to any assessment received by Seller, except 
such Taxes, if any, as are listed in Part 3.14(a) and are being contested in good faith, No 
claim has been made or is expected to be made by any Governmental Body in a 
jurisdiction where Seller does not file Tax Returns that it is or may be subject to taxation 
by that jurisdiction. There are no Encumbrances on any of the Assets that arose in 
connection with any failure (or alleged failure) to pay any Tax, and Seller has no 
knowledge of any basis for assertion of any claims attributable to Taxes which, if 
adversely determined, would result in any such Encumbrance. 

(b) Buyer agrees to comply with the requirements of Section 196.295, . .  Florida 
Statutes, Ad Valorem and Personal Property Taxes. 

(c) Specific Potential Tax Liabilities and Tax Situations. 

(i) Withholding. All Taxes that Seller is or was required by Legal 
Requirements to Withhold, deduct or collect have’beeri or will be duly withheld, 
deducted and ,collected:~and, to .the extent .required, have been paid to the. proper 
-Governmental Body or other Person. 

Campliagce With Legal Requirements;’ Governmental Authori&~tions 

Except ‘8s set forth in Exhibit 3.11, without representation thkt items ;on 

(i) To Sellei’s ,knowledge, ‘Sei& is @I compliance with each ,Legal, 
.conduct or operation of its business or 

‘ 

.3 .9  

(a) 
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Exhibit 3.1.1 are,mtefid: 
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comply with, any Legal Requirement or (B) may give rise to any obligation on the 
part of Seller to undertake, or to bear all or any portion of the cost of, any remedial 
action of any nature; and 

(iii) Seller has not received any notice or other communication (whether 
oral or written) from any Governmental Body or any other Person regarding (A) 
any actual, alleged, possible or potential violation of, or failure to comply with, 
any Legal Requirement or (B) any actual, alleged, possible or potential obligation 
on the part of Seller to undertake, or to bear all or any portion of the cost of, any 
remedial action of any nature. 

(b) Exhibit 3.1 l(b) contains a complete and accurate list of each Governmental 
Authorizations that are held by Seller or that otherwise relates to Seller's business or the 
Assets, To Seller's knowledge, the Governmental Authorizations listed are valid and in 
full force and effect. Except as disclosed in Exhibit 3.1 l(b): . . 

(i) Seller is in material compliance with all of the material terms and 

No event has occurred or circumstance exists that may 

requirements of the Governmental Authorizations; 

(ii) (A) 
constitute or result directly or indirectly in'a material violation of or a material 
failure to comply with any material term or requirement of any Governmental 
Authorization or (B) result directly-or indirectly in the revocation, withdrawal, 
suspension, cancellation or termination of, or any modification to, any material 
Governmental Authorization; . .  

Seller hai not received any notice or other communication (whether 
oral or written) from any Governmental Body or any other, Person regarding (A) 
any actual, alleged, possible or, potential violation of or failure to comply with any 
term or requirement of any Governmental Authorization or (B) any actual, 

. . proposed, possible or potential revocation, withdrawal, suspension, cancellation, 
termigation ..of or. modification. :to.. any G w e m e n t a l  Authorization, other than 
such violations, failures, revocations, withdrawals, suspeflsions,  cancellation^, 
terminations or mpdifications. as have. either been resolved $th such 
Governmental Body or Person, or ax not ma@$d to the success€bl . .  operation.of . -  

(iii) 

- .  

. 

, '  .. 

L .  . . .  . the System or to the results.of:such Operations; d d  . . 
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The Governmental Authorizations collectively constitute the Governmental 
Authorizations necessary to permit Seller to lawfblly conduct and operate its business in 
the manner in which it currently conducts and operates such business and to permit Seller 
to own and use its assets in the manner in which it currently owns and uses such assets. 

3.10 Legal Proceedings; Orders 

(a) Except as set forth in Exhibit 3.12, there is no pending or, to Seller's 
knowledge, threatened Proceeding: 

(i) by or against Seller or that otherwise relates to or may affect the 
business of, or any of the assets owned or used by, Seller; or 

(ii) that challenges, or that may have the effect of preventing, delaying, 
making illegal or otherwise interfering with, any of the Contemplated 
Transactions. 

To the knowledge of Seller, no event has occurred or circumstance exists that is 
reasonably likely to give rise to or serve as a basis for the commencement of any such 
Proceeding. Seller will promptly deliver or provided access to Buyer copies of all 
pleadings, correspondence and other documents relating to each Proceeding listed in 
Exhibit 3.12. There are no Proceedings listed or required to be listed in Exhibit 3.12 that 
could have a material adverse effect on the business, operations, assets, condition or 
prospects of Seller or upon the Assets. 

Except as set forth in Exhibit 3.12; to the knowledge of Sellerj no officer, 
director, agent or employee of Seller is subject to any Order that prohibits such officer, 
director, agent or employee from engaging in or continuing any conduct, activity or 
practice relating to the business of Seller. 

(b) 

(c) Except as set forth in Exhibit 3.12: 

(i) ' To Seller's knowledge, Seller is in materid compliance with.aU:of 
the terms and.requirements of each.Qrder to which it or any of the Assets is or has. 

TO Seller's knowledge, no .e&" I.& .occ~fl.ed or c u  ce-exists . 

. .  
' been subject; 

' 

(ii) 



term or requirement of any Order to which Seller or any of the Assets is or has 
been subject, that has not already been resolved. 

3.10(A) Absence of Certain Changes and Events. 

(a) Except as set foGh in Exhibit 3.10(A), since July 1, 2002, Seller has 
conducted its business only in the Ordinary Course of Business, there has not been any 
material adverse change in its business and in the operation of the System, and there has 
not been: 

(i) Any damage to or destruction or loss of any Asset, whether or not 
covered by insurance that has not been replaced or which will not be replaced 
prior to the Effective Time; or 

(to the extent the same might be material to the results of operations 
of the System or a portion thereof) a sale (other than sales of Inventories in the 
Ordinary Course of Business), lease or other disposition of any Asset or property 
of Seller (including the Intellectual Property Assets); 

(ii) 

3.1 1 Contracts; No Defaults 

(a) To the best of Seller's knowledge, Seller has delivered or made available _ _  
to Buyer accurate and complete copies, of: 

(i) each Seller Contract 
delivery of goods or materials by 
$10,000; 

(ii) each Seller Contract 
delivery of goods or materials to 
$10,000; ' 

(iii) 
of Business 
$10,000; 

(iv) 

- 

that involves performance of services or 
Seller of an amount or value-:iit, excess of 

that involves performance of services or 
Seller of an amount or value in excess'.of 

each Seller Contract that was not entered into in the ordinary Course 
and that involves expenditures or m i p t s  of Seller in excess of 

each Seller antract'affathg the &"rship of; kasinglQf; title to, 
/ use of or any.leasehold or other interest in any real or personal property (except 

.personal propezty leases :and installment .and.conditionalsales agreemats .ha*g;a 
' value per&emior'aggregate payments of:less than $lO,OOO:and:with a ~ k m d k s s  . .  

. .  
. . 

. .  . .  . .  
than one year); . .  



Ordinary Course of Business that contains or provides for an express undertaking 
by Seller to be responsible for consequential damages; 

(vi) each Seller Contract for capital expenditures in excess of $10,000; 

(vii) each Seller Contract not denominated in US. dollars; 

(viii) each Seller Contract containing covenants that in any way purport to 
restrict Seller's business activity or limit the freedom of Seller to engage in any 
line of business or to compete with any Person; 

(ix) each power of attorney of Seller that is currently effective and 
outstanding; 

(x) each written warranty, guaranty, andor similar undertaking with 
respect to contractual performance extended by Seller other than in the Ordinary 
Course of Business; and 

(xi) each amendment, supplement and modification (whether oral or 
written) in respect of any of the foregoing. 

(b) 

each Contract which is to be assigned to or assumed by Buyer under 
this Agreement is in full force and effect and is valid and enforceable in 
accordance with its terms; 

Except as set forth in Exhibit 7.3: 

(i) 
. .., 

(ii) each Contract which is being assigned to or assumed by Buyer is 
assignable by Seller to Buyer without the consent of any other Person; 

(c) Except as set fo@ in Exhibit 3.13 or 3.12: 

(i) Seller is ih compliance with all applicable terms and rqui"ents  of 
each Seller Contract which is being assumed by Buyer; 

(ii) To Seller's knowledge; no event lqs o c c d  or Circumstan ce exists 
that (with or without notice or lapse of time) may contravene, conflict with:or 
result in a Breach of; or give'seller or other Person the right to declare a default or  
exercise any remedy upder, or to accelerate the snafUTify or performance o,f;. or 
payment under, or t6 cancel, terminate or modify, .any Seller Contract 'that b being ' 
assigned to or assumed by Buy=, 

. 



(iv) Seller has not given to or received from any other Person any notice 
or other communication (whether oral or written) regarding any actual, alleged, 
possible or potential violation or Breach of, or default under, any Contract which 
is being assigned to or assumed by Buyer. 

(d) There are no renegotiations of, attempts to renegotiate or outstanding rights 
to renegotiate any material amounts paid or payable to Seller under current or completed 
Contracts with any Person having the contractual or statutory right to demand or require 
such renegotiation and no such Person has made written demand for such renegotiation. . 

3.12 Environmental Matters 

(a) Except as disclosed in Exhibit 3.13(a), Seller is in material compliance with 
and is not in material violation of or liable under, any Environmental Law. Seller has no 
basis to expect any actual or threatened order, notice or other communication from (i) any 
Governmental Body or private citizen acting in the public interest or (ii) the current or 
prior owner or operator of &y Facilities, of any actual or potential violation or failure to 
materially comply with any Environmental Law, or of any actual or threatened obligation 
to undertake or bear the cost of any Environmental, Health and Safety Liabilities with 
respect to any Facility or other property or asset (whether real, personal or mixed) in 
which Seller has or had an interest, or with respect to any property or Facility at orl to 
which Hazardous Materials were generated, manufactured, refined, transferred, imported, 
used or processed by Seller. 

(b) Except as disclosed in Exhibit 3.13@), there are no pendig or, to the I 
knowledge of Seller, threatened claims, Encumbrances, or other restrictions of any 
material nature resulting from any Environmental, Health and Safety Liabilities or arising 
under or pursuant to any Environmental Law with respect to or affecting any Facility or 
any other property or asset (whether real, personal or mixed) in which Seller has or had 
an interest. 

Except as disclosed in Exhibit 3.13(c), Seller has no howledge of or any 
basis to expect nor has received, any citation, directive, inquiry, notice, Order, summom, 
warning or other communication that relates to Hazardous ActiviQ, Hazardous Materials, 
or any alleged, actual, or potential violation or failure to materially c6mgly_vith ahy 
Environmental Law, or of any alleged, actual, or potential obligation to undertake or bear 
the cost of any Environmental, Health and Safety Liabilities with respecf to ahy Facility 
or property or asset (whether teal, personal or in which Seller has 'or had an 
interest, or with respect to any property or facility to which Hazardous Materials 
generated, planufactured, 

orted,treated, 

ntal, Health a d  Safety Liabilities 
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A 
*!.g 
: I 

ds 
4 

34 



knowledge of Seller, with respect to any other property or asset (whether real, personal or 
mixed) in which Seller (or any predecessor) has or had an interest or at any property 
geologically or hydrologically adjoining any Facility or any such other property or asset. 

(e) Except as disclosed in Exhibit 3.13(e), there are no Hazardous Materials 
present on or in the Environment at any Facility or at any geologically or hydrologically 
adjoining property, that are not in material compliance with Environmental Laws, 
including any Hazardous Materials contained in barrels, aboveground or underground 
storage tanks, landfills, land deposits, dumps, equipment (whether movable or fixed) or 
other containers, either temporary or permanent, and deposited or located in land, water, 
sumps, or any other part of the Facility or such adjoining property, or incorporated into 
any structure therein or thereon. Seller has not permitted or conducted, or is aware of, 
any Hazardous Activity conducted with respect to any Facility or any other property or 
assets (whether real, personal or mixed) in which Seller has or had an interest except in 
full compliance with all applicable Environmental Laws. 

(f) Except as disclosed in Exhibit 3.13(f), there has been no Release or, to the 
knowledge of Seller, Threat of Release, of any Hazardous Materials at or fiom any 
Facility or at any other location where any Hazardous Materials were generated, 
manufactured, refined, transferred, produced, imported, used, or processed from or by 
any Facility, or from any other property or asset (whether real, personal or mixed) in 
which Seller has or had an interest, or to the knowledge of Seller any geologically or 
hydrologically adjoining property violation of any Environmental Law. 

(g) Except as disclosed in Exhibit 3.13(g), Seller has delivered or made 
available to. Buyer true and complete copies and results of any reports, &dies, analyses, 
tests, or monitoring possessed or initiated by Seller pertaining to- Hazardous Materials or 
Hazardous Activities in, on, or under the Facilities, or concer&g compliance, by Seller 
with Environmental Laws including, but not limited to the environmental assessments 
listed in Exhibit 3.13 

(h) Notwithstanding any provision contained herein to the contrary: 

(i) Seller shall not be responsible for any costs associated with 
contamination which has come to be located on ,or below the Real Property solely 
as the d t  of subsurface migration h m  a contdminated aquifer fiom a source or 
sources outside the Real Property, provided that (a) the Seller did not cause, 
contribute to, or .exacerbate the Release or threat of Release of the contaminants 
through an act or omission; (b) the person that caused the Release is not an agent 
or employee of the Seller, and was not in a ditect or indirect contractual 
relationship 6ith the SeUq and (c) there is no dtemative basis fot 
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(CERCLA) or liability as an owner by reason of the existence of a source of 
contamination on the Seller’s property other than the contamination that migrated 
in an aquifer from a source outside the Real Property. 

(ii) Seller shall not be required to pay for the costs of rehabilitation of 
environmental contamination resulting from a discharge of petroleum products 
that is eligible for restoration funding from the Inland Protection Trust Fund 
pursuant to Chapter 376, Florida Statutes, in advance of commitment of 
restoration hnding in accordance with the sites priority ranking pursuant to 
Section 376.3071(5)(a), Florida Statutes. In the event that Buyer determines that 
rehabilitation of petroleum contamination must occur earlier than the priority 
ranking established by the Florida Department of Environmental Protection, Buyer 
may request an assignment by Seller of all rights to reimbursement fiom the 
Inland Protection Trust Fund for such site and proceed with rehabilitation. Seller 
shall provide an assignment of all rights to reimbursement within ten (1 0) days of 
receipt of a request fiom a Buyer. 

3.13 Employee Benefits 

(a) Exhibit 3.131(a) contains and lists the following in connection with the 
current employees of the System: (i) any collective bargaining agreement not otherwise 
referenced in this Agreement or any employment agreement not terminable on thirty (30) 
days notice, (ii) each defined benefit plan and defined contribution plan, stock option or 
ownership plan, executive compensation, bonus, incentive compensation or deferred 
compensation plan, (iii) vacation pay, medical, dental, disability or death benefit plan, 
and (iv) any other employee benefit plan, program, arrangement, agreement or policy, 
including without limitation each “employee benefit plan” within the meaning of Section 
3(3) of ERISA, in each case which is maintained or contributed to or by Seller, 
(collectively the “Employee Plans”). Seller will promptly deliver to Buyer true, accurate 
and complete copies of the documents comprising each Employee plan or, with respect to 
any Employee Plan which is unwritten, a detailed written description of eligibility, 
participation, benefits, funding arrangements, assets and any other matters which relate to 
the obligations of Seller. I 

(b) Except as shown on Exhiiit 3.131@), to the best of the Seller’s knowledge 
and belief, neither Seller nor any fiduciary of an Employee Plan has engaged in a 
transaction with respect to any Employee Plan that, assumhg the taxable period of such 
transaction expifed as of the date herdoc could subject Seller or Buyer to a Tgx or penalty 
imposed by either Section 4975 of the Code or Section 502(1) of ERISA or ti violation of 

, Section406 of ERISA 

. .  . 



liability from any mu1 tiemployer pension plan, any termination or withdrawal liability 
under Section 4062, 4063 or 4064 of ERISA, any “accumulated hnding deficiency” as 
such term is defined in Section 302 of ERISA and Section 412 of the Code (whether or 
not waived), any requirement to make any contributions to any multiemployer plan, 
solely as a result of Seller being a member of a “controlled group” of corporations, or 
treated as a single employer with any other corporation, trade or business (whether or not 
incorporated) within the meaning of Section 414(b), 414(c) or 414(m) of the Code 
arising from or incurred with respect to any period prior to the Closing date. 

(d) Except as shown on Exhibit 3.13 I(d), Seller has, at all times, complied, and 
currently complies, in all material respects with the applicable continuation requirements 
for its welfare plans, including (i) Section 4980B of the Code (as well as its predecessor 
provision, Section 162(k) of the Code) and Section 601 through 608, inclusive, of ERISA 
(collectively “COBRA”) and (ii) any applicable state statutes mandating health insurance 
continuation coverage for employees, 

(e) Except for the continuation coverage requirements of COBRA, and except 
as shown on Exhibit 3.131(e), Seller has no obligations or potential liability for benefits 
to employees, former employees or their respective dependents following termination of 
employment or retirement under any of the Employee Plans that are welfare benefit plans 
as defined in Section 3( 1) of ERISA. 

(0 Seller’s 40 1 (k) plan, entitled Florida Water Services Corporation 
Contributory Profit Sharing Plan (“Seller’s 401(k) Plan”) is intended to be qualified 
under Section 401(a) of the Code and the trust maintained pursuant thereto is intended to 
be exempt fi-om federal income taxation under Section 501(a) of the Code and Seller is 
not aware of any Seller’s 401(k) Plan provision or operation that would’r5sult in the 
disqualification of Seller’s 401 (k) Plan. 

3.14 Intellectual Property Assets 

(a) The term “Intellectual Propem Assets” means all intellectual property 
owned or licensed (as licensor or licensee) by Seller in which Seller has a propi.ietary 
interest, including: 

(iii) Seller’s name, all assumed fictional business names, trade names, 
re&tered and unregistered trademarks, sewice marks and applications 

all patents, patent applications and inventions and discoveries that 

(collectively, “Marks”); I 

(iv) 
may be patentable .(collectively, “Patents?’; 

. .  . .. 
copyrights in both publi 

. . .  , .  . . .  , .’ . . - .  . .  _ .  . .  
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(vii) a1 1 know-how, trade secrets, confidential or proprietary infomation, 
customer lists, Software, technical information, data, process technology, plans, 
drawings and blue prints (collectively, “Trade Secrets”); and 

(viii) all rights in internet web sites and internet domain names presently 
used by Seller (collectively “Net Names”). 

(b) Exhibit 3.14 contains a complete and accurate list and summary description 
and Seller has delivered to Buyer accurate and complete copies, of all Intellectual 
Property Assets, except for any license implied by the sale of a product and perpetual, 
paid-up licenses for commonly available Software programs with a value of less than 
$500 under which Seller is the licensee except as otherwise indicted on the foregoing 
exhibit. Except as set forth in Exhibit 3.14, the Intellectual Property Assets are all those 
necessary for the operation of Seller’s business as it is currently conducted. Seller is the 
owner or licensee of all right, title and interest in and to each of the Intellec‘tual Property 
Assets, free and clear of all Encumbrances, and has the right to use and transfer without 
payment to a Third Party all of the Intellectual Property Assets, other than in respect of 
licenses listed in Exhibit 3.14. To Seller’s knowledge, no Intellectual Property Asset is 
infiinged, or to Seller’s howledge, has been challenged or threatened in any way and 
does not infringe the intellectual property rights of any Third Party. 

3.15 Brokers Or Finders 

Neither Seller nor any of its Representatives have i n c d  any obligation or 
liability, contingent or otherwise, for brokerage or finders’ fees or agents”.qn”mssions 
or other similar payments in connection with the sale of Seller’s business or the Assets or 
the Contemplated Transactions. 

3.16 Disclosure 

(e) No material representation or warranly made by Seller in this 
Agreement contains any material untrue statement or omits to state a material fact 
necessary to make any of them, in light of the circuptances in which it was made, not 
misleading. 

\ 

3.17 Employees I 

i 



3.18 Labor Disputes; Compliance 

(a) Except as shown on Exhibit 3.18, Seller has complied in all material 
respects with all Legal Requirements relating to employment practices, terms and 
conditions of employment, equal employment opportunity, nondiscrimination, 
immigration, wages, hours, benefits, collective bargaining and other requirements under 
state of federal law, the payment of social security and similar Taxes and occupational 
safety and health. Seller is not liable for the payment of any Taxes, fines, penalties, or 
other amounts, however designated, for failure to comply with any of the foregoing Legal 
Requirements. 

(b) Except as shown on Exhibit 3.18, (i) Seller has not been, and is not now, a 
party to any collective bargaining agreement or other labor contract; (ii) there has not 
been, there is not presently pending or existing, and to Seller's knowledge there is not 
threatened, any strike, slowdoivn, picketing, work stoppage or employee grievance 
process involving Seller; (iii) to Seller's knowledge no event has occurred or 
circumstance exists that could provide the basis for any work stoppage or other labor 
dispute; (iv) there is not pending or, to Seller's knowledge, threatened against or affecting 
Seller any Proceeding relating to the alleged violation of any Legal Requirement 
pertaining to labor relations or employment matters, including any charge or complaint 
filed with the National Labor Relations Board or any comparable Governmental Body, 
and there is no organizational activity or other labor dispute against or affecting Seller or 
the Facilities; (v) no application or petition for an election of or for certification of a 
collective bargaining agent is pending; (vi) no grievance or arbitration Prwql ing  exists 
that might have an adverse effect upon Seller or the conduct of its business; '(vii) there is 
no lockout of any employees by Seller, and no such action is contemplated by Seller; and 
(viii) to Seller's knowledge there has been no pending charge of discrimination filed 
against or threatened against Seller with the Equal Employment Opportunity Commission 
or similar Governmental Body or any pending employment discrimination, wrongkl 
discharge, retaliation lawsuits or lawsuits alleging whistle blowing. 

3.19 Capital Program. 

The Capital Improvement Plan Requirement includes sufficient moneys to satisfy 
all obligations owed by the Seller under developer agreements assumed by the Buyer. - 

3.20 Real Property Additional Representation and Waxta~~ty. That the Real 
Property is not subject to any Encumbrailce (including Permitted &cu.mb"i) and no 
Survey Matter (as hereinafter defined) exists which (a) materially arlversely afWs the 
operation of (the System or a portion thereof as qmated on September 19,2002 and the 

t 

. 
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means any item shown 011 a survey obtained pursuant to Section 10.9 hereof. “Increased 
Cost” means costs that the Buyer incurs in constructing improvements on, above, or 
under the Real Property which it would not have incurred if the Encumbrances or Survey 
Matter did not exist. 

To the best of Seller’s knowledge, (a)no part of any material improvement on the 
Real Property encroaches on any real property not included in the Real Property, and 
there are no buildings, structures, fixtures or other Improvements primarily situated on 
adjoining property which materially encroach on any part of the Real Property, and (b) 
the Real Property on which there is a material plant or other facility abuts on and has 
direct vehicular access to a public road or has access to a public road via an appurtenant 
easement benefiting such Land, and is supplied with public or quasi-public utilities and 
other services appropriate for the operation of the Facilities located thereon. 

3.21 Tie In and Deposits. Schedule 3.21 is a true and accurate statement of the 
matters set forth therein, and, in addition, is a true and accurate statement (a) of all credits 
that the Seller is obligated to give to persons (as described in Section 10.10 hereof) 
against Tie In Charges (as hereinafter defined) and (b) all Tie In Charges that are subject 
to an agreement pursuant to which the Seller has agreed to provide a Tie In at either no 
charge or for a fixed charge (“Fixed Charge Tie In’s”). 

4. Representations and Warranties of Buyer 

Buyer represents and warrants to Seller as follows: 

4.1 Organization and Good Standing 

Buyer is a governmental entity duly organized, validly existing and in good 
standing under the laws of the State of Florida, with full governmental power and 
authority to conduct its business as it is now conducted and to complete the transactions 
contemplated by this Agreement. 

- 

4.2 Authority;NoConflict . 

(a) This Agreement .‘constitutes the. legal, valid and binding obigation of .  . .  

Buyer, enforceable against Buyer in a&&= with its terms. Upon the exvtion-and 
delivery by Buyer of the agreements .to be executed or delivered by Buyer’lat Closing 
.(collectively; the “Buyer’s Closing Documents”), each of the Buyer’s Closing Do~~ments 
will constitute .the legal, valid and binding obligation of Buyer,-enforceable agaidE3uyer .. 
in accordance with its respective tenns:. Buyer has the absolute and .untestricted:rig& :.’,’ 

. 
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(b) Neither the execution and delivery of this Agreement by Buyer nor the 
consummation or performance of any of the Contemplated Transactions by Buyer will 
give any Person the right to prevent, delay or otherwise interfere with any of the 
Contemplated Transactions pursuant to: 

(i) any provision of Buyer’s Governing Documents; 

(ii) 
of Buyer; 

any resolution adopted by the board of directors or the shareholders 
, -  

(iii) any Legal Requirement or Order to which Buyer may be subject; or 

(iv) any Contract to which Buyer is a party or by which Buyer may be 
bound. 

Buyer is not and will not be required to obtain any Consent from any Person in 
connection with the execution and delivery of this Agreement or the consummation or 
performance of any of the Contemplated Transactions. 

4.3 Certain Proceedings 

Except as shown on Exhibit 4.3 hereto, there is no pending Proceeding that has 
been commenced against Buyer and that challenges, or may have the effect of preventing, 
delaying, making illegal or otherwise interfering with, any of the Contemplated 
Transactions. To Buyer’s knowledge, except as set forth on Exhibit 4.3, no such 
Proceeding has been threatened. . . I  

4.4 Brokers Or Finders 

Neither Buyer nor any of its Representatives have incurred any obligation or 
liability, contingent or othemise, for brokerage or finders’ fees or agents’ commissions 
or other similar payment in connection with the Contemplated Transactions. 

4.5 Original Representations and Warranties. The representations and 
warranties of the Buyer contained in the Original Agreement were true and accurate 
when made and Seller is in compliance @th its dutiq and obligations set forth in the 
0riginal.Agreement as of the date hereof. \ 

, 

5. Covenants of Sell& Prior to Closing 

5.1 Access and Investigation 



underwriters, and their Representatives (collectively, "Buyer Group") full and free 
access, during regular business hours, to Seller's personnel, properties (including 
subsurface testing), contracts, Governmental Authorizations, books and Records and 
other documents and data, such rights of access to be exercised in a manner that does not 
unreasonably interfere with the operations of Seller; (b) furnish Buyer Group with copies 
of all such contracts, Governmental Authorizations, books and Records and other existing 
documents and data as Buyer may reasonably request; (c) furnish Buyer Group with such 
additional financial, operating and other relevant data and information as Buyer may 
reasonably request; and (d) otherwise cooperate 'and assist, to the extent reasonably 
requested by Buyer, with Buyer's investigation of the properties, assets and financial 
condition related to Seller. In addition, Buyer shall have the right to have the Real 
Property and Tangible Personal Property inspected by Buyer Group, at Buyer's sole cost 
and expense, for purposes of determining the physical condition and legal characteristics 
of the Real Property and Tangible Pekonal Property. In the event subsurface or other 
destructive testing is recommended by any of Buyer Group, Buyer shall be permitted to 
have the same performed with the prior consent of Seller, which shall not be 
unreasonably withheld. 

5.2 Operation of the Business of Seller 

Between September 19,2002 and the Closing, Seller: 

(a) shall conduct and shall have conducted its business in the Ordinary Course 

except as otherwise directed by Buyer in writing, and without'making any 
commitment on Buyer's behalf, shall use and shall have used its Best Efforts to preserve 
intact its current business organization, keep available the services of its officers, 
employees and agents and maintain its relations and good will with suppliers, customers, 
landlords, creditors, employees, agents and others having business relationships with it; 

of Business; 
I 

(b) 

(c) shall have conferred and shall confer with Buyer prior to implementing 

(d) ' othexwise shall have &ported and shall report periodidly to Buyer 

operational decisions of a material na-, 

concerning the status of its business, operationg and finbces; 
$ 

.(e) shall not make and not make any material changes in senior management 
personnel identified by Buyer in Section 2.7, without prior consultation with Buyer; 

Assets in a state 
ents rind ;is consistent with the, 

. .  



(g) shall have kept and shall keep in full force and effect, without amendment, 
all rights relating to Seller’s business; 

(h) shall have complied and shall comply with all Legal Requirements and 
contractual obligations applicable to the operations of Seller’s business; 

(i)  shall have cooperated and shall cooperate with Buyer and shall have 
assisted and shall assist Buyer in identifying the Governmental Authorizations required 
by Buyer to operate the business from and after the Closing Date and either transferring 
existing Governmental Authorizations of Seller to Buyer, where permissible, or obtaining 
new Governmental Authorizations for Buyer; 

(j) upon request from time to time, shall have executed and delivered and shall 
execute and deliver all documents, shall have made and shall make all truthful oaths, 
testify in any Proceedings and do all other acts that may be reasonably necessary to 
consummate the Contemplated Transactions, all without further consideration; and 

(k) shall have maintained and shall maintain all books and Records of Seller 
relating to Seller’s business in the Ordinary Course of Business. 

5.3 Negative Covenant 

Except as otherwise expressly permitted herein, between the date of this 
Agreement and the Closing Date, Seller sliall not without the prior Mitten consent of 
Buyer which shall not be unr-onably withheld and which shall be promptly acted upon 
by Buyer, (a) make any modification to any material Seller Contract orG6vernmental 
Authorization; or (b) allow the levels of raw materials, supplies or other materials 
included in the Inventories to vary materially from the levels customarily maintained. 

5.4 Required Approvals 

Seller has made and shall continue to make the reasonably required filings 
necessary to be made by it in order to consummate the Contemplated Transactions. 
Seller also shall cooperate with Buyer and its Representatives with respect to all filings 
that Buyer elects to make or, pursuant.to Legal Requirements, shall be required to make 
in connection with the Contemplated TrrtnSactions. Seller &o shall cooperafe with 
Buyer and its Representatives in obtaining all Material Consents. 

5.5 Notification 

. .  
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Agreement) cause or constitute a Breach of any such representation or warranty had that 
representation or warranty been made as of the time of the occurrence of, or Seller's 
discovery of, such fact or condition. During the same period, Seller also shall promptly 
notify Buyer of the occurrence of any Breach of any covenant of Seller in this Article 5 
or of the occurrence of any event that may make the satisfaction of the conditions in 
Article 7 impossible or unlikely. 

5.6 No Negotiation 

Until such time as this Agreement shall be terminated pursuant to Section 9.1, 
Seller shall not directly or indirectly solicit, initiate, encourage or entertain any inquiries 
or proposals from, discuss or negotiate with, provide any nonpublic information to or 
consider the merits of any inquiries or proposals fiom any Person (other than Buyer) 
relating to any business combination transaction involving Seller or the System (other 
than in the Ordinary Course of Business). 

5.7 Best Efforts 

Seller shall use their Best Efforts to cause the conditions in the Agreement to be satisfied 
and on or before the Closing. Seller shall fbrther as soon as practical after the Closing (a) 
amend its Governing Documents and take all other actions necessary to change its name 
to one sufficiently dissimilar to Seller's present name, in Buyer's judgment, to avoid 
confusion and (b) take all actions requested by the Buyer so that Buyer can either assume 
such name as an assumed name or to change its name to Seller's present name. 

. _. , 5.8 Payment O f  Liabilities 

Seller shall pay or otherwise satisfy in the Ordinary Course of Business all of its 
Liabilities and obligations as they come due. 

5.9 Current Evidence of Title 

(a) 

'(i) 

Seller has M h e d  to Buyer, at Seller's expense, 

from'Commonwdth Land Title Insuranw Company (the "Title' 
Policy") (the 'Title Immf'): \ 

(1) a tide commitment or title "mitments issued by the Title 
Insurer to i" title to each p b l  listed therein (which Seller warrants is 
all d property that Seller owns or owned as of September 19,2002 in lfee 
simple other than such real property that is an Excluded Asset), in the 
aggregate mount of 



issue an ALTA form owner‘s title insurance policy 1992 (10-17-92) with 
Florida modifications (collectively the “Title Commitment”); and 

(2) copies of all recorded documents listed as Schedule B-1 
matters to be terminated or satisfied in order to issue the policy described in 
the Title Commitment or as special Schedule B-2 exceptions thereunder 
(the “Recorded Documents”). 

(b) The Title Commitment includes the Title Insurer’s requirements for issuing 
its title policy, which requirements shall be met by Seller on or before the Closing Date 
(including those requirements that must be met by releasing or satisfying monetary 
Encumbrances, but excluding Encumbrances that will remain after Closing as agreed to 
by the Buyer and those requirements that are to be met solely by Buyer). 

(c) If any of the following shall occur (collectively, a “Title Objection”): 

(i) The Title Commitment or other evidence of title or search of the 
appropriate real estate records discloses that any party other than Seller has title to 
the insured estate covered by the Title Commitment; 

(ii) any title exception is disclosed in Schedule B to any Title 
Commitment that is not one of the Permitted Real Estate Encumbrances or one 
that Seller specifies when delivering the Title Commitment to Buyer as one that 
Seller will cause to be deleted from the Title Commitment concurrently with the 
Closing, including (A) any exceptions that pertain to Encumbrances sqmring any 
loans and (B) any exceptions that Buyer reasonably believes could materially and 
adversely affect Buyer’s use and enjoyment of the Land described therein; or 

(iii) any survey discloses any matter that Buyer reasonably believes 
could materially and adversely affect Buyer’s use and enjoyment of the Land 
described therein, 

then Buyer shall notify Seller in Writing (“Buyer’s Notice”) of such mattem by December 
31,2002. Notwibtanding the foregoing, the surveys referenced in (E) of the previous 
sentence will be obtained after the Closing pursuant to Section 10.9 and the Buyer shall, 
upon obtaining such m e y  and for a reasonable time thereafter, have the right to object 
to any matter to which it could have objected to under said part (iii) by delivering a 
writtea notice to the Seller and such matter shall be a Title Objection as set forth above. 

_. . . 



eliminate such Title Objection. Any Title Objection that the Title Company is willing to 
insure over on terms acceptable to Seller and Buyer is herein referred to as an “Insured 
Exception,” The Insured Exceptions, together with any title exception or mattes 
disclosed by the Survey not objected to by Buyer in the manner aforesaid shall be 
deemed to be acceptable to Buyer. I 

I 

(e) Nothing herein waives Buyer’s right to claim a breach o’f Section 3.9(a) or 
. to claim a right to indemnification as provided in Section 11.2 if Buyer suffers material 

Damages as a result of a misrepresentation with respect to the condition of title to the 
Land. 

( f )  Seller shall use its best efforts to comply with the requirements of Schedule 
B Section 1 of the Title Commitment. At the Closing, Seller shall identify any Schedule 
B Section 1 requirements that cannot be satisfied as of the Closing. Seller and Buyer shall 
agree on a post-Closing process to satisfy these requirements (the .“Post-Closing Schedule 
B Requirements”). Seller shall indemnify the Buyer as to all Post-Closing Schedule B 
requirements that are not satisfied in accordance with the agreed upon post-Closing 
process. 

1 

6. 

cause 

Covenants of Buyer Prior to Closing 

6.1 Required Approvals 

As promptly as practicable after the date of this Agreement, Buyer shall make, or 
to be made, all filings required by Legal Requkments to be made by it to 

consummate the Contemplated Transactions. Buyer also shall cooperate, *md cause its 
Related Persons to cooperate, with Seller (a) with respect to all filings Seller shall be 
required by Legal Requirements to make and (b) in obtaining all Consents identified in 
Exhibit 7.3, provided, however, that Buyer shall not be required to dispose of or make 
any change to its business, expend any material firads or incur any other material burden 
in order to comply with this Section 6.1. 

. -  
6.2 BestEfforts 

Buyer shall use its Best Efforts to cause the “i.itions in this Agreement to be 
satisfied. \ 

7. Conditions Precedent to Buyer’s Obligation to Close . 
1 

Buyer’s.obligation to purchase the &sets and to take the other actions -:.to ’ 

be taken by Buyer at the Closing is subject toithe :satisfaction, at or prior to ,the ,closingj : .  

of each.iof:the.following conditions (my of ’. 

’. . .. . . .  , .... . . . : . ,  

. .  . . .  



7.1 Accuracy of Representations 

(a) All of Seller’s representations and warranties in this Agreement (considered 
collectively), and each of these representations and warranties (considered individually), 
shall have been accurate as of the Exhibit Delivery Date, and shall be accurate in all 
material respects as of the time of the Closing as if then made. 

(b) Each of the representations and warranties in Sections 3.2(a) and 3.4, and 
each of the representations and warranties in this Agreement that contains an express 
materiality qualification, shall be accurate in all respects as of the time of the Closing as 
if then made. 

7.2 Seller’s Performance 

All of the covenants and obligations that Seller are required to perform or to 
comply with pursuant to this Agreement at or prior to the Closing (considered 
collectively), and each of these covenants and obligations (considered individually), shall 
have been duly performed and complied with in all material respects. 

7.3 Consents 

Each of the Material Consents to be identified by Buyer and agreed to by Seller in 
’ Exhibit 7.3 prior to Closing (the “Material Consents”) shall have been obtained and shall 

be in fill force and effect. 

7.4 Additional Documents 

Seller shall have caused the documents and instruments required by Section 2.7(a) 

(a) The articles of incorporation and all amendments thereto of Seller, duly 

(b) A legal opinion reasonably satisfactory to Buyw, and 

and the following documents to be delivered (or made available ) to Buyer. 

certified as of a recent date by the Secretary of State; 

(c) Such other documents as Buyer may reasonably request for the purpose of: 

(i) 
\ \ < .  

evidencing the accuracy of any of Seller’s repmenthtions and 
WtUEUItieS; 

’ (ii) 

Seller; . .  

7; 

evidencing he .perfomanceby si~~er of, or the compliant+ by seller 
’ with, ,any covenant: or obligation .rapkd to be performed or complied with by,:. 

. .. 
. . , ,  

. .  
. .  , .  



(iv) otherwise facilitating the consummation or performance of any of 
the Contemplated Transactions; or 

(v) evidence showing the release of all liens, security interests, and 
other encumbrances other than Permitted Encumbrances (but excluding any 
Permitted Encumbrances that encumber the Assets held by any entity which has 
provided or may provide financing to the Seller) 

7.5 No Conflict 

Neither the consummation nor the performance of any of the Contemplated 
Transactions will, directly or indirectly, materially contravene or conflict with or result in 
a material violation of or cause Buyer or any Related Person of Buyer to suffer any 
material adverse consequence under (a) any applicable Legal Requirement or Order or (b) 
any valid Legal Requirement or Order that has been entered by any Governmental Body. 

7.6 Line of Credit. Seller shall have.caused ALLETE, Inc., to execute and 
deliver to the Buyer an agreement in the form and substance of Exhibit 7.6 hereto. 

8. Conditions Precedent to Seller's Obligation to Close 

Seller's obligation to sell the Assets and to take the qther actions required to be 
taken by Seller at the Closing is subject to the satisfaction, at or prior to the Closing, of 
each of the following conditions (any of wfiich may be waived by Seller in whole or in 
Part): 

. .  
8.1 Accuracy of Representations 

All of Buyer's representations A d  warranties in this Agreement (considered 
collectively); and each of these representations and warranties (considered individually), 
shall have been accurate in all material respects as of the date of this Agmment and shall 
be accurate in all material respects as of the time of the Closing 8s if then made. 

8.2 Buyer's Performance 

All 6f the covenants and obligations that Buyer is reguired to pxform or-to 
comply with pursuant to this A p m e n t  at or pn'or to the Closing (?mid&&' 
collectively), and exich of these covenqnts and obligations (considered individually), shall 
.have bemperfomed and "plied with . .  in all material .resp&s. 

8.3 AdditionaLDocumenb ' . 

, 4 b  
. .  . ' .  
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(a) such other documents as Seller may reasonably request for the purpose of: 

(i) 

(ii) 

evidencing the accuracy of any representation or warranty of Buyer, 

evidencing the performance by Buyer of, or the compliance by 
Buyer with, any covenant or obligation required to be performed or complied with 
by Buyer or 

(iii) evidencing the satisfaction of any condition referred to in this Article 

8.4 No Injunction 

There shall not be in effect any Legal Requirement or any injunction or other 
Order that (a) prohibits the consummation of the Contemplated Transactions and (b) has 
been adopted or issued, or has otherwise become effective, since the date of this 
Agreement. 

9. Termination 
. .  

9.1 Termination Events 
1 

I 

I 

By notice given prior to or at the Closing, subject to Section 9.2, this Agreement 
may be terminated as follows: 

(a) 

(b) 

by Buyer if a material Breach of any provision of this Agreement has been 

by Seller if a material Breach of any provision of this Agreement has been 

committed by Seller and such Breach has not been waived by Buyer, - .  I 

committed by Buyer and such Breach has not been waived by Seller, 

(c) by Buyer if any condition in Article 7 has not been satisfied as of the date 
specified for Closing in the first sentence of Section 2.6 or if satiskaction of such a 
condition by such date is or becomes.impo~ible (other than through the failure of Buyer 
to comply with its obligations under this Agreement), and Buyer has not waived such 
condition on or before such date; 

by Seller if any condition in Article 8 h a  not been satisfied& ,of the &te 
specified for Closing in the first sentence of Section 2.6 or if satisfaction'!of such a 
condition by such date is or becomes impossible (other than through the Mure of Seller 
to " p l y  with its obligations under this Agreement), and Seller has not waived such 
condition on or before such date;' . 

(d) 



(0 by Buyer if the Closing has not occurred on or before February 14, 2003 or 
such later date as the parties may agree upon, unless the Buyer is in material Breach of 
this Agreement; or 

(8) by Seller if the Closing has not occurred on or before February 14, 2003 or 
such later date as the parties may agree upon, unless the Seller is in material Breach of 
this Agreement. 

(hj by Seller if the amount of Purchase Price Installment 1 is less than 
$400,000,000 as of the date of pricing of the Closing Bonds. 

9.2 Effect Of Termination 

Each party’s right of termination under Section 9.1 is in addition to any other 
rights it may have under this Agreement or otherwise, and the exercise of such right of 
termination will not be an election of remedies. If this Agreement is terminated pursuant 
to Section 9.1, all obligations of the parties under this Agreement will terminate, except 

those in Section 13.5) will survive, provided, however, that, if this Agreement is 
terminated because of a Breach of this Agreement by the non-terminating party or 
because one or more of the conditions to the terminating party’s obligations under this 
Agreement is not satisfied as a result of the party’s failure to comply with its obligations 
under this Agreement, the terminating party’s right to pursue all legal remedies will 
survive such termination unimpaired. Furthermore, notwithstanding any such 
termination, the Seller shall immediately upon termination pay to the Buyer the Due 

Neither Buyer nor Seller shall be liable to the other in the event that after the 
execution of this Agreement there occurs (i) a change of law that prevents the Closing, 
(ii) any action by a third party that prevents the Closing or (iii) any order by a 
Governmental Agency or court that prevents the Closing. Both parties agree to diligently 
defend against a third party attempt .to prevent a Closing. 

that the obligations of the parties in this Section 9.2 and Articles 12 and 13 (except for i 

I 

Diligence Amount. - . I  

. -  \ 

10. Additional Covenants 

10.1 Employees and Employee Behefits \ 
I 

(a) Idormation on Active Employees. For the purpose of this Agreement, the 
term “Active Employees” shall mean all  individuals employed by Seller on the Closing 
Date by, including employees on temporary leave of ‘absence, including family medical 
leave, military leave, temporary disabiity or sick leave, but excluding employees on 
long-term disability leave. 



(i) Buycr will make offers of employinent to all employees are legally 
eligible for employment in the United States . Buyer will provide Seller with a list 
of Active Employees to whom Buyer has made an offer of employment that has 
been accepted to be effective on the Closing Date (the “Hired Active 
Employees”). Subject to Legal Requirements, Buyer will have reasonable access 
to the Facilities and personnel Records (including performance appraisals, 
disciplinary actions, grievances and medical Records) of Seller for the purpose of 
preparing for and conducting employment interviews with all Active Employees 
and will conduct the interviews as expeditiously as possible prior to the Closing 
Date. Access will be provided by Seller upon reasonable prior notice during 
normal business hours. Effective immediately before the Closing, Seller will 
terminate the employment of all Hired Active Employees. 

(ii) Neither Seller nor its Related Persons shall solicit the continued 
employment of any Active Employee (unless and until Buyer has informed Seller 
in writing that the particular Active Employee will not receive any employment 
offer fi-om Buyer) or the employment of any Hired Active Employee after the 
Closing who are still employed by Buyer. Buyer shall inform Seller promptly of 
the identities of those Active Employees to whom it will not make employment 
offers, and Seller shall comply with the WARN Act as to those Active 
Employees. Buyer consents to the Seller giving WARN Act notice, if it elects to 
do so, as provided underlaw. 

(iii) It is understood and agreed that (A) Buyer’s expressed intention to 
extend offers of employment as set forth in this section shall not constitute any 
commitment, Contract or understanding (expressed or implied) of“ obligation 
on the part of Buyer to a post-Closing employment relationship of any fixed term 
or duration or upon any terms or conditions other than those set forth herein that 
Buyer may establish pursuant to individual offers of employment, and @) 
employment offered by Buyer will be “at will!’ and may be terminated by Buyer 
or by an employee at any time for any reason [subject to any written commitments 
to the contrary made by Buyer or an employee and Legal Requirements). Nothing 
in this Agreement shall be deemed to pEvent or restrict in any way the right.of 
Buyer to. t ” t e ,  reassign, promote or demote any of the Hired Active 
Employees after the Closing or to change adversely Qr favorably the title,.powers, 
duties, responsibilities, fbnctions, locations, salaries, other compensation or. terms 
or conditions of employment of such employees. ‘ 

(c) Salaries and Benefits. 

I 



Sections 601 through 608 of ERISA, or may be required by Seller by law or 
contract; and (C) any and all payments to employees required under the WARN 
Act as a result of the contemplated transactions Notwithstanding the foregoing 
provisions, and solely for the purpose of ensuring the payment of wages to Active 
Employees only on the actual date of Closing, the Seller shall be responsible for 
the payment of wages with respect to Active Employees for any workshift 
beginning prior to 12:OO a.m. on the date of Closing and whiph workshifts end 
after 12:Ol a.m. on the date of Closing. 

(ii) Seller shall be liable for any claims made or incurred by Active 
Employees and their beneficiaries through the Closing Date under the Employee 
Plans. For purposes of the immediately preceding sentence, a claim will be 
deemed incurred, in the case of hospital, medical or dental benefits, when the 
services that are the subject of the charge are performed and, in the case of other 
benefits (such as disability or life insurance), when an event has occurred or when 
a condition has been diagnosed that entitles the employee to the benefit, 

(d) Terms of Employment. Buyer will set its own initial terms and conditions 
of employment for the Hired Active Employees and others it may hire, including work 
rules, benefits and salary and wage structure, all as permitted by law, provided such terms 
and conditions shall be in the aggregate substantially similar in value to the terms and 
conditions of such Hired Active Employees under the Seller's employ as disclosed to 
Buyer herein. Buyer is not obligated to assume any collective bargaining agreements 
under this Agreement. Seller shall be solely liable for any severance payment required to 
be made to its employees due to the Contemplated Transactions. Any b a r g & ~ l g  
obligations of Buyer with any union with respect to 'bargaining unif+empIoyees 
subsequent to the Closing, whether such obligations arise before or after the Closing, 
shall be the sole responsibility of Buyer. 

(0 General Employee Provisions. 

(i) Seller and Buyer shall give any notices required by .Legal 
Requirements and take whatever other actions with respect to the plans, programs 
and policies described in this Section 10.1. as may be necessary to carzy out the 
arrangements described in this Section 10.1. 

Seller and Buyer shall pmvide ea& other with such plandocumeints 
and summary plan descriptions, employee data or other infoxmation BS may be 
reasonably required to c811y out the axqngements descn'bed in this Section 10.1. 

(ii) . 

(iii) if any of the amaugments d e s c r i i  in this Section 10.1 are 
determined by the IRS or other Governmental Body to be prohiiited b 
and Buyer shall modifjl such arrangements to as closely as possible 
&pressed intent and retain'theqddoneo€.ecoponiic benefits andb,urdeas 
patties contemplated herein in a pihner that CS not phiiited by law. 

. '  52 



(iv) Seller shall provide Buyer with completed 1-9 fornis and 
attachments with respect to all Hired Active Employees, except for such 
employees as Seller certifies in writing to Buyer are exempt from such 
requirement. 

(v) Buyer shall not have any responsibility, liability or obligation, 
whether to Active Employees, former employees, their beneficiaries or to any 
other Person, with respect to any employee benefit plans, practices, programs or 
arrangements (including the establishment, operation or termination thereof and 
the notification and provision of COBRA coverage extension) maintained by 
Seller. 

(vi) Seller will require certain assistance from certain Hired Active 
Employees to process post-Closing obligations of Seller, including, but not limited 
to, filings with the Florida Public Service Commission and other regulatory 
agencies and federal wage and tax filings (collectively the "Post-Closing 
Obligations"), and Buyer agrees to provide the services of such necessary 
employees to assist Seller with its Post-Closing Obligations. Such assistance shall 
not unreasonably interfere with the necessary employees' regular duties for Buyer. 
As consideration to Buyer for assistance with Seller's Post-Closing Obligations, 
Seller shall pay Buyer the sum of Fifty Thousand Dollars ($50,000.00), which sum 
shall be credited to Buyer at the Closing. 

10.2 Payment of all Taxes Resulting From Sale of Assets by Seller 

Seller shall pay in a timely manner all Taxes resulting from or payable in 
connection with the sale of the Assets pursuant to this Agreement, regardless of the 
Person on whom such Taxes are imposed by Legal Requirements. 

10.3: .Payment of Other Retained Liabilities 

In addition to payment of Taxes pursuant to Section 10.2, Seller shall pay, or make 
adequate provision for the payment,'h firll all of the Retained Liabilities and other 
Liabilities of Seller under this Agreement. If any such Liabilities are not so paid or 
provided for, or if Buyer reasonably determines that failure to make any payments will 
impair Buyer's use or enjoyment of the Assets or conduct of the business'previously 
conducted by Sellkwith the Assets, Buyer may, upon ten (10) days notice, at any time 
after thg Closilig Date, elect to make dl such payments directly (but shall have no 
obligation to do.so) and set off andodeduct the fidl amount of all suchpayments f b m  the 
maturing payments due fbm Buyer 'to Seller or as provided for f b m  the Capital charges I 



10.4 Removing Excluded Assets 

Within sixty (60) days after the Closing Date, Seller shall remove all Excluded 
Assets (other than the Capital Charges provided for in Section 2.2 hereof) from all 
Facilities and other Land to be occupied by Buyer. Such removal shall be done in such 
manner as to avoid any damage to the Facilities and other properties to be occupied by 
Buyer and any disruption of the business operations to be conducted by Buyer after the 
Closing, Any damage to the Assets or to the Facilities resulting from such removal shall 
be paid by Seller. Should Seller fail to remove the Excluded Assets as required by this 
Section, Buyer shall have the right, but not the obligation, (a) to remove the Excluded 
Assets at Seller's sole cost and expense; (b) to store the Excluded Assets and to charge 
Seller all storage costs associated therewith; (c) to treat the Excluded Assets as unclaimed 
and to proceed to dispose of the same under the laws governing unclaimed property; or 
(d) to exercise any other right or remedy conferred by this Agreement or otherwise 
available at law or in equity. a Seller shall promptly reimburse Buyer for all costs and 
expenses incurred by Buyer in connection with any Excluded Assets not removed by 
Seller on or before the Closing Date. 

. ' 

10.5 Reports and Returns 

Seller shall promptly after the Closing prepare and file all reports and returns 
required by Legal Requirements relating to the business of Seller as conducted using the 
Assets, to and including the Effective Time. - 

I - 1  : 
10.6 Assistance in Proceedings 

Seller will cooperate with Buyer and its counsel in the contest or defense of, and 
make available its personnel and provide any testimony and access to its books and 
Records in connection with, any Proceeding involving or relating to (a) any 
Contemplated Transaction or (b) any action, activity, circumstance, condition, conduct, 
event, fact, failure to act, incident, occurrence, plan, practice, situation, status or 
transaction on or before the Closing Date involving Seller or its busirless. 

10.7 Retention of and Access to Records 

After the Closing Date, Buyer shalI retain for'a period consistent with Buy&'s 
record-retention policies and practices those Records of Seller delivered to Bum. Buyer 
also shall provide Seller and their Representatives reasonable m s  themto, during 
n o d  business hours to enable them to prepare financisl statemats or.& tetunns or 
deal with tax audits. After .the Closing Date; Seller shall .provide 3uyer andtits . 

Representatives reasonable access to Records that "e Excluded Assets, during .riormeii 

' 
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10.8 Further Assuraiices 

Subject to the proviso in Section 6.1, the parties shall cooperate reasonably with 
each . other and with their respective Representatives in connection with any steps 
required to be taken as part of their respective obligations under this Agreement, and 
shall (a) furnish upon request to each other such further information; (b) execute and 
deliver to each other such other documents; and (c) do such other acts and things, all as 
the other party may reasonably request for the purpose of carrying out the intent of this 
Agreement and the Contemplated Transactions. 

10.9 Environmental and Real Estate Matters. The Buyer shall have the right at 
Seller’s expense, but not the obligation, to do Phase 1 environmental site assessments 
and studies and regulatory compliance audits on the Real Property and other assets of the 
Seller (whether or not located on the Real Property) (collectively, “Environmental 
Property”) as Buyer may determine. The foregoing pursuant to this Section shall be 
accomplished within nine (9) months after the Closing. For 90 days after the Buyer has 
received all the foregoing it desires to obtain pursuant to the first sentence of this Section, 
the Buyer shall have the right at Seller’s expense, but not the obligation, to do such 
further environmental studies and assessments (including soil and surface water and 
ground water testing) and regulatory compliance audits on the Environmental Property 
based on the recommendations contained in such Phase 1’s or in subsequent reports 
issued by the environmental consultant(s) on the Environmental Property which reports 
were obtained pursuant to this Section. The foregoing 90 day period set forth in the 
previous sentence shall be extended to a time period within which the environmental 
assessments, studies and audits can reasonably be completed if s u c h . e n ~ o m e n t a 1  
studies cannot be completed within such time period because of extraordinary 
circumstances (such as a Phase 2 assessment recommending a Phase 3 assessment being 
done, test results not being promptly available, test results only being obtainable if higher 
than normal fees are paid, or testing being of such a nature that such testing takes more 
time than testing usually takes as a general matter). 

. 

The Buyer shall have the right at Seller’s expense, but not the obligation, to do 
such surveys on the Real Property as Buyer reasonably determines have situated on it 
valuable improvements or has on it i ” e n t s  that are significant to the operation of 
the System and excluding the following propew. (1) lift station p w  with;= 
assessed value less than $lSO,O00, and (2) unimproved parcels in excess of a 1/4 acre. 
Buyer will not cause any m e y s  to be paid for by the Seller if the individual cost of a& 
survey is in excess of $lO,OOO, unless’eithex (1) the buyer has reasonable cause t4Wieve 
the m e y  will show a material encroachmmt or excmachment or (2) such property.dacs 
in fkct bear a material encroachment or exmachment Prior to undextakhg anymch, 

.. 



will be deemed to have agreed to Buyer’s determination). I f  Seller and Buyer cannot 
resolve such dispute, then whether such determination is reasonable shall be determined 
in accordance with the dispute resolution provisions hereof. Buyer’s right to do surveys 
under this paragraph shall expire three (3) years after the Closing. 

All such environmental studies and assessments and regulatory compliance audits 
and surveys done pursuant to this Section shall be at the sole cost and expense of the 
Seller and Seller agrees to reimburse Buyer for the costs and expenses incurred by Buyer 
under this Section. As provided above, Seller will deposit with Buyer $200,000.00 to be 
held by Buyer for the purposes of reimbursing the Buyer for costs and expenses incurred 
pursuant to this Section. Buyer agrees to first utilize such money before requesting 
Seller to directly reimburse it for such costs and expenses, 

10.10 Fixed Tie-In’s and Tie-In Deposits. Seller has supplied to Buyer 
documents pursuant to this Agreement relating to obligations that the Seller has to 
provide a Fixed Charge Tie In (as defined in Section 3.21) (the “Tie In Documents”) and 
the amount which the Buyer would receive under a Fixed Charge Tie In may be less than 
the Buyer would, but for this section charge, for such Individual Tie-In (as defined in 
Section 3.21). Although Buyer is not under this Agreement assuming such obligations, 
Buyer does hereby agree to provide utility service to persons who would otherwise have 
received service fkom Seller under the Tie In Documents, and to hrther provide 
Individual Tie In’s at the Fixed Charge Tie In to the Person entitled to receive such Fixed 
Charge Tie In fkom the Seller, provided that the representations and warranties of the 
Seller set forth in Section 3.21 are true and accurate. 

Furthermore, Seller has supplied to Buyer documents pursuant to 
relating to deposits (“Vendee Deposit”) made by land contract vendees (“Deposit 
Vendee”) pursuant to land contracts for which deposits the Seller has agreed to give the 
relevant Deposit Vendee a credit equal to such deposits made by such Deposit Vendee 
against Tie In Charges which such Deposit Vendee would have to pay at the time it 
obtains water and/or sewage sewice b m  the System. After Closing, some of such 
Deposit Vendees will continue to make such deposits .and Sella agrees to promptly after 
Closing take such action to cause all such fbture deposits to be paid to the Buyer and 
shall supply the Buyer with evidence that it has done so. Although Buyer is not under 
this Agreement assuming such obligations, Buyer doekhmby agree that it will provide' 
utility service to such Deposit Vendees and shall give the qdevmk DepositlVendee a 
credit against Tie In Charges at the time it supplies such D W t  Vend& an Individual 
Tie In, which credit will beb <an to thatwhich the Seller is, at the Bffbctive 
T h e  obligated to give the relevant 
Buyer receives after the Effective Time h m  such Deposit Vendee pursuant to this 

dek plus the amount of deposits that the ’ - 

f rep 

t 
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10.1 1 Customer Deposits. 

At Closing, Seller shall transfer to the Buyer by electronic fund transfer all funds 
in customer deposit accounts ("Customer Deposits"), including any interest earned, 
accrued or due thereon through the Closing Date. Upon receipt of the Customer 
Deposits, Buyer will assume responsibility for maintaining accurate books and records of 
the funds and for repaying the Deposits in accordance with the standards and procedures 
adopted by the Buyer. 

10.12 Regulatory Transfer Contingency. 

The sale and transfer of the Assets pursuant to this Agreement is contingent upon 
approval by the Florida Public Service Commission and the other applicable County 
Regulatory Agencies. Pursuant to Section 163 .O 1(7)(g), Florida Statutes, Section 
367.071(4)(a), Florida Statutes, and prior legal precedent, such approvals may be 
obtained after Closing and must be granted as a matter of right. 

1 1. Indemnification; Remedies 

11.1 Survival 

All representations, warranties, covenants and obligations in this Agreement, the 
certificates delivered pursuant to Section 2.7 and any other certificate or document 
delivered pursuant to this Agreement shall Suvive the Closing and the consummation of 
the Contemplated Transactions, subject to Section 11.7. The right to inde;hnification, 
reimbursement or other remedy based upon such representations, warranties, covenants 
and obligations shall not be affected by any investigation (including any environmental 
investigation or assessment) conducted with respect to, or any lcnowledge acquixed at any 
,time, whether before or after the execution and delivery of this Agreement or the Closing 
Date, with respect to the accuracy or inaccuracy of or compliance with any such 
representation, w m t y ,  covenant or obligation. The waiver of any condition based upon 
the accuracy of any repmentation or warranty, or on the performance of or complim& 
with any covenant or obligation, will not affect the right to indemnification, 
rhmbursement or other remedy based upon such representations, warranties, coven& 
and obligations. For purposes of this Article 11, whenever the phrases kto Seller's 
knowledge", "to the best of Seller's knowledge", "to the howledge of Sell&', or any 
similar phrase, or whenever the words "material" or "materid 
Agreement (other than in*this Article ll), such words and phrases 
for purposes of this Article 1 1 and indemnification hereunder as if such 

. - -  57. * ,  
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1 1.2 Indemnification and Reimbursement by Seller 

Seller will indemnify and hold harmless Buyer, and its Representatives, 
shareholders, subsidiaries and Related Persons (collectively, the “Buyer Indemnified 
Persons”), and will reimburse the Buyer Indemnified Persons for any loss, liability, 
claim, damage, expense (including costs of investigation and defense and reasonable 
attorneys’ fees and expenses) or diminution of value, whether or not involving a Third- 
Party Claim (collectively, “Damages”) (but not including any Damages recovered by the 
offsets for the Remedial Capital Project Amount), arising from or in connection with: 

(a) any Breach of any representation or warranty made by Seller in (i) 
this Agreement (without giving effect to any supplement thereto), (ii) the certificates 
delivered pursuant to Section 2.7 (for this purpose, each such certificate will be deemed 
to have stated that Seller’s representations and warranties in this Agreement klfill the 
requirements of Section 7.1 as of the Closing Date as if made on the Closing Date 
without giving effect to any supplement thereto, unless the certificate expressly states that 
the matters‘disclosed in a supplement have caused a condition specified in Section 7.1 not 
to be satisfied), (v) any transfer instrument or (vi) any other certificate, document, writing 
or instrument delivered by Seller pursuant to this Agreement; 

(b) any Breach of any covenant or obligation of Seller in this Agreement 
or in any other certificate, document, writing or instrument delivered by Seller pursuant 
to this Agreement; 

. ,  

(c) (1) Any Liability arising out of the ownership or ope3ion of the 
Assets prior to the Effective Time other than the Assumed Liabilities, including, but not 

Buyer challenging the transaction, and (2) litigation expenses for eminent domain actions 
filed against the Buyer subject to reimbursement of those expenses to the Seller by the 
condemning authority. 

any brokerage or finder’s fw or commissions or similar payments 
based upon any a m e n t  or understanding made, or alleged to have been made, by my 
Person with Seller (or any Person acting on its behalf) in connection with any of the 
Contemplated Transactions; 

(e) any liability under the WARN Act or any similar state or local Legal 
Requhment that may result &m an “Employment toss”, 8s defined by 29 U.S.C. .sect. 
2101(a)(6), caused by any action of Sell& prior tothe Closing or by Buyer’s W o n  not 

I 
I 
I 

limited to, any litigation existing on the,date of Closing or subsequently filed against the 
. 

(d) . 

\ 1 
I 

to hire previous employees of S&eq . .  



Notwithstanding anything contained in this Agreement to the contrary, the 
Buyer will not have the right to sue the Seller for Damages which result form a defect in 
the title to the Real Property obtained by the Buyer pursuant to this Agreement for which 
there is applicable title insurance pursuant to Section 5.9 hereof and on which a claim 
may be made by the Buyer for the relevant Damages unless (a) the Buyer has filed a 
claim under the relevant title insurance policy and the claim has not been allowed within 
90 days of the date the claim was filed or (b) the Buyer has filed a claim under the 
relevant title insurance policy, the claim was allowed within 90 days after the filing of the 
claim but the processing or defending (or the taking of other relevant action in 
accordance with the claim by the Title Insurer) is not proceeding in a satisfactory manner 
as determined by the Buyer in the exercise of its reasonable judgment. 

1 1.3 Indemnification and Reimbursement by Seller - Environmental and Real 
Estate Matter 

In addition to the other indemnification provisions in this Article 11, Seller will 
indemnify and hold harmless Buyer and the other Buyer indemnified Persons, and will 
reimburse Buyer and the other Buyer Indemnified Persons, for any Damages (including 
costs of cleanup, containment or other remediation) arising fiom or in connection with: 

(a) any Environmental, Health and Safety Liabilities arising out of or 
relating to: (i) the ownership or operation by any Person at any time on or prior to the 
Closing Date of any of the Facilities, assets or the business of Seller, or (ii) any 
Hazardous Materials or other contaminants that were present on the Facilities'ijr Assets at 
any time on or prior to the Closing Date; or 

(b) any bodily injury (including illness, disability and death, regardless 
of when any such bodily injury ow& was incurred or manifested itself), personal 
injury, property damage (including trespass, nuisance, wrongfbl eviction and deprivation 
of the use of real pmperty) or other damage of or to any Person or any Assets in any way 
arising from or allegedly arising fiom any Hazardous Activity conducted by any Person 
with respect to the business of Seller or the Assets prior to d e  Closing Date or fbm any 
Hazardous Material that was (i) present on or before the Closing Date on or at the 
Facilities (or present on any other property, if such lhardous Material en)anated or 
allegedly emanated fiom any Facility and was present on any Facility, on or prior to the 
Closing Date) or (i) Released or allegedly Released by any Person on or at my Facilities 
or Assets at any time on or prior to the Closing Date. 

(c) . any assertion of; or the existence of; any right by 
obtain the ownemhipof; +my o 
rced 50 have bee&&auted-by 

or ri@ts to have Seller negoti 
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such Person prior to sale of any of the Assets to another Person (and including therein 
without limitation any of the foregoing which have been asserted by Volusia County and 
which may be asserted by Altamonte Springs). 

Buyer, with Seller's consent and approval which shall not be unreasonably 
withheld, will be entitled to control any Remedial Action, any Proceeding relating to an 
Environmental Claim and, except as provided in the following sentence, any other 
Proceeding with respect to which indemnity may be sought under this Section 11.3, The 
procedure described in Section 11.9 will apply to any claim solely for monetary damages 
relating to a matter covered by this Section I 1.3. 

No claim for environmental indemnification or reimbursement may be asserted 
unless (i) the underlying environmental condition is specifically identified in Exhibit 3.13 
or (ii) the party asserting the claim establishes that the conditions, Release, disposal or 
actions giving rise to' the liability or claim were present at or prior to Closing and that the 
party asserting the claim did not materially cause or contribute to such conditions after 
Closing. For purposes of this section 11.3, all environmental conditions and compliance 
issues arising out of, related to, or caused by any facts or circumstances as described in 
the environmental reports listed in Exhibit 3.13 or obtained pursuant to Section 3.12 
hereof are deemed to have been specifically identified in Exhibit 3.13. 

' 

1 1.4 Indemnification and Reimbursement by Buyer 

Buyer will indemnifL and hold harmless Seller, and will reimburse Seller, for any 
Damages arising fiom or in connection With: - -... _. , 

(a) any Breach of any &presentation or warranty made by Buyer in this 
Agreement or in any certificate, document, writing or instrument delivered by Buyer 
pursuant to this Agreement; 

@) any Bmch of any covenant or obligation of Buyer in this 
Agreement or in any other certificate, document, writing or instrument'deliwmd by 
Buyer pursuant to this Ag"en t ;  

(c) any claim by any Person for 'brokerage or 5"~ fees or 
commissioiu or similar payments based upon arty agreement or understanding alleged to 
have been made by such Person with Buyer (or any Person acting on Buyer's behalf) in 
connection with any ~ftheContemplated Transacti~ns; ot 



1 1.5 Limitations 011 Amount--Seller 

Seller shall have no liability (for indemnification or otherwise) with respect to 
claims under Section 11.2(a) until the total of all Damages with respect to such matters 
exceeds $500,000 and then only for the amount by which such Damages exceed 
$500,000. However, this Section 11.5 will not apply to claims under (the following, each 
an “Exempted Breach”) Section 11.2(b) through (g) or to matters ansing in respect of 
Sections 3.7, 3.13, or 3.15, to any Breach of any of Seller’s representations and 
warranties of which the Seller had knowledge at any time prior to the date on which such 
representation and warranty is made or any Breach by Seller of any covenant or 
obligation. Notwithstanding the foregoing, the Seller shall not be liable for Minor Claims 
(as hereinafter defined) until such Minor Claims aggregate more than $500,000 in which 
case, Seller shall be liable for all Minor Claims to the extent that in the aggregate they 
exceed $500,000. provided that Damages in aggregate exceed $500,000. “Minor Claim” 
means Damages resulting from a Breach hereof covered by Section ll.Z(a) (other than an 
Exempted Breach) that do not exceed $20,000.00. 

1 1.6 Limitations on Amount--Buyer 

Buyer will have no liability (for indemnification or otherwise) with respect to 
claims under Section 11.4(a) until the total of all Damages with respect to such matters 
exceeds $500,000 and then only for the amount by which such Damages exceed 
$500,000. However, this Section 11.6 wilrnot apply to claims under Section 11.4@) 
through (d) or matters arising in respect of Section 4.4 or to any Breach of any of Buyer’s 
representations and warranties of which Buyer had knowledge at any t&e:prior to the 
date on which such representation and warranty is made or any Breach by Buyer of any 
covenant or obligation, and Buyer will be liable for all Damages with respect to such 
Breaches. 

11.7 Time Limitations 

(a) If the Closing occurs, Seller will have liability (for indemnification 
or otherwise) with respect to any Breach of (i) a covenant or obligation to be Perfomted 
or complied with prior to the Closing Date (other thaq those in Sections 2.1 and -2.4fb) 
and.Artic1es 10 and 12, as to which a claim may Be made at any time), or (5) ti 
representation or warranty (other than one contained in Section 3.12 or 3.13 hereof) only 
if‘ on or before three years after the Closing Date, B 
specirjring the factual basis of theklaim in misonable detail to the extent then 
Buyer. If the Closing  occur^, Seller will have liability (for indemnification or o 



(b) If the Closing occurs, Buyer will have liability (for indemnification 
or otherwise) with respect to any Breach of (i) a covenant or obligation to be performed 
or complied with prior to the Closing Date (other than those in Article 12, as to which a 
claim may be made at any time) or (ii) a representation or warranty (other than that set 
fodh in Section 4.4, as to which a claim may be made at any time), only if on or before 
three years after the Closing Date, Seller notifies Buyer of a claim specifying the factual 
basis of the claim in reasonable detail to the extent then known by Seller. 

1 1.8 Right Of Setoff 

Upon notice to Seller specifying in reasonable detail the basis therefor, Buyer may 
set off any amount to which it may be entitled under this Article 11 against amounts 
otherwise payable to Seller, subject to Seller's right to object under the Dispute 
Resolution Process. The exercise of such right of setoff by Buyer in good faith, whether 
or not ultimately determined to be justified, will not constitute an event of default. 
Neither the exercise of nor the failure to exercise such right of setoff will constitute-an 
election of remedies or limit Buyer in any manner in the enforcement of any other 
remedies that may be available to it. 

1 1.9 Third-party Claims 

(a) Promptly after receipt by a Person entitled to indemnity under 
Section 1 1.2, 1 1.3 (to the extent provided in the last sentence of Section 1 1.3) or 1 1.4 (an 
"Indemnified Person") of notice of the assertion of a Third-party Claim against it, such 

Section (an "Indemnifying Person") of the assertion of such Third-party Claim, provided 
that the failure to notify the Indemnifying Person will not relieve the Indemnifying 
Person of any liability that it may have to any Indemnified Person, except to the extent 
that the Indemnifying Person demonstrates that the defense of such Third-party Claim is 
prejudiced by the Indemnified Person's failure to give such notice. 

i 
Indemnified Person shall give notice to the Person obligated to indem&e"under such I 

1 

I 

I 

I 

(b) If an Indemnified Person gives notice to the Indemnifying Person 
pursuant to Section 11.9(a) of the assertion of a W - P a r t y  Claim, the Indemnifjing 
Person shall be entitled to participate in the defense ofsuch Third-party Claim and, to-the 
extent that it wishes (unless (i) the Indemnifuing Pm6n is also a Person a g q i  whom. 
the Third-Party Claim is made tkd the Indemnified Person determines in good,faith that 
joint representation would be inappropriate or (ii) the Indemdfjhg Person <fails to 
provide reasonable 8ssurance to the Indemnified Person of its financialcapacity to &€ad 

. 



Indemnified Person under this Article 1 1  for any fees of other counsel or any other 
expenses with respect to the defense of such Third-party Claim, in each case 
subsequently incurred by the Indemnified Person in connection with the defense of such 
Third-party Claim, other than reasonable costs of investigation. If the Indemnifying 
Person assumes the defense of a Third-party Claim, (i) such assumption will conclusively 
establish for purposes of this Agreement that the claims made in that Third-party Claim 
are within the scope of and subject to indemnification, and (ii) no compromise or 
settlement of such Third-party Claims may be effected by the Indemnifying Person 
without the Indemnified Person's Consent unless (A) there is no finding or admission of 
any violation of Legal Requirement or any violation of the rights of any Person; (B) the 
sole relief provided is monetary damages that are paid in full by the Indemnifylng Person; 
and (C) the Indemnified Person shall have no liability with respect to any compromise or 
settlement of such Third-party Claims effected without its Consent. If notice is given to 
an Indemnifying Person of the assertion of any Third-party Claim and the Indemnifying 
Person does not, within ten (10) days after the Indemnified Person's notice is given, give 
notice to the Indemnified Person of its election to assume the defense of such Third-party 
Claim, the Indemnifjllng Person will be bound by any determination made in such Third- 
Party Claim or any compromise or settlement effected by the Indemnified Person, 

(c)  Notwithstanding the foregoing, if an Indemnified Person determines 
in good faith that there is a reasonable probability that a Third-party Claim may adversely 
affect it or its Related Persons other than as a result of monetary damages for which it 
would be entitled to indemnification under this Agreement, the Indemnified Person may, 
by notice to the Indemnirj.ing Person, assume the exclusive right to defend, compromise 
or settle such Third-party Claim,-but the Indemnifying Person will not be hound by any 
determination of any Third-party Claim so defended for the purposes of this Agreement 
or any compromise or settlement effected without its Consent (which may not be 
unreasonably withheld). 

(d) Notwithstanding the provisions of Section 13.4, Seller hereby 
consents to the nonexclusive jurisdiction of any court in which a Proceeding in respect of 
a Third-party Claim is brought against any Buyer Indemnified Person for purposes of any 
claim that a Buyer Indemnified Person may have under this Agreement with respect to 
such Pn>ceeding or the matters alleged themin and agree that process may be served on 
Seller and Shareholders with respect to such a claim anjwhere in the world. 

With respect to any Third-party Claim subject to indemnification 
under this Article 11: (i) both the Indemnified Person and the Indemnifjling Person, as the 
w e  may be, shall keep the other Person fully informed of the status of such Third-party 

. Claim and any related P" gs at all stagei themf where such Person. is' not I 

, 
1 

(e) 

I 

.I 
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cooperate in good faith with each other in order to ensure the proper and adequate 
defense of any Third-party Claim. 

( f )  With respect to any Third-party Claim subject to indemnification 
under this Article I 1, the parties agree to cooperate in such a manner as to preserve in full 
(to the extent possible) the confidentiality of all Confidential Information and the 
attorney-client and work-product privileges. In connection therewith, each party agrees 
that: (i) it will use its Best Efforts, in respect of any Third-party Claim in which it has 
assumed or participated in the defense, to avoid production of Confidential Information 
(consistent with applicable law and rules of procedure), and (ii) all communications 
between any party hereto and counsel responsible for or participating in the defense ,of 
any Third-party Claim shall, to the extent possible, be made so as to preserve any 
applicable attomey-client or work-product privilege. 

. 1 1.10 Other Claims 

A claim for indemnification for any matter not involving a Third-party Claim may 
be asserted by notice to the party from whom indemnification is sought and shall be paid 

. promptly after such notice, subject to filing an objection under the Dispute Resolution 
Process. 

. 

1 1.1 1 Buyer Benefit 

Upon any termination of this Agreement that would entitle the Buyer to recover 
the benefit of its bargain with the Seller, the Buyer and Seller agree that the. value of the 
benefit of the bargain is speculative, is not readily subject to determinatiokdobjectively 
and agree that the value of the benefit of the bargain to the Buyer is $5 Million, plus an 
amount equal to all transaction costs which the Buyer would have paid if the Closing and 
issuance of the Acquisition Bonds had taken place. 

12. Confidentiality 

12.1 Definition of Confidential Information 

(a) As used in this Article 12, the tenn "Confidential Information" 
includes any and all of the following information of S d e r  or Buyer that has been or may 
hereafter be disclosed in any form, whether in Wd-j orally, electronically ox!~otherwise, 
or otherwise made available by observation, inspection or otherwise by either party 
(Buyer on the one hand or Seller,,on the other hand) or its Representatives <cdlectiyely, a 
"Disclosing Party") to the other party or its Representatives (collectively, a 'Receiving 
partr"): 

.. , 



(ii) all information concerning product specifications, data, know-how, 
foiniulae, compositions, processes, designs, sketches, photographs, graphs, 
drawings, samples, inventions and ideas, past, current and planned research and 
development, current and planned manufacturing or distribution methods and 
processes, customer lists, current and anticipated customer requirements, price 
lists, market studies, business plans, computer hardware, Software and computer 
software and database technologies, systems, structures and arckiitectures; 

(iii) a11 inforniation concerning the business and affairs of the Disclosing 
Party (which includes historical and current financial statements, financial 
projections and budgets, tax returns and accountants’ materials, historical, current 
and projected sales, capital. spending budgets and plans, business plans, strategic 
plans, marketing and advertising plans, publications, client and customer lists and 
files, contracts, the names and backgrounds of key personnel and personnel 
training techniques and materials, however. documented), and all information 
obtained from review of the Disclosing Party’s documents or property or 
discussions with the Disclosing Party regardless of the form of the 
communication; and 

(iv) all notes, analyses, compilations, studies, summaries and other 
material prepared by the Receiving Party to the extent containing or based, in 
whole or in part, upon any information included in the foregoing. 

(b) Any trade secrets of a Disclosing Party shall also be entitled to all of the 
protections and benefits under applicable .trade secret law and any other applicable law. 
If any information that a Disclosing Party deems to be a trade secret is foud  by a court 
of competent jurisdiction not to be a trade secret for purposes of this Article 12, such 
information shall still be considered Confidential Information of that Disclosing Party for 
purposes of this Article 12 to the extent included within the definition. In the case of 
trade secrets, each of Buyer and Seller hereby waives any requirement that the other party 
submit proof of the economic value of any trade secret or post a bond or other s d t y .  

12.2 Restricted Use of confidential Information 

(a) Each Receiving Party acknowledgp the confidential and proprietary 
nature of the Confidential Information of the Disclosing Party and agrees that such 
Confidential Information (i) shall be kept confidential by the Receiving P&, (5) shall 
not be used for any mason or purpose other than to evaluate and consummate the 
Contemplated Transactions; and @ii without limiting the foregoing, shall not be 
disclosed by the ReceiViag Party to any Person, except hi 
expressly pcnnittedAby the aenn~ ofthis Agreementar with the prior wri 
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shall disclose the Confidential Information of the other party only to its Representatives 
who require such material for the purpose of evaluating the Contemplated Transactions 
and are informed by Buyer or Seller as the case may be, of the obligations of this Article 
12 with respect to such information. Each of Buyer and Seller shall (iv) enforce the 
terms of this Article 12 as to its respective Representatives; (v) take such action to the 
extent necessary to cause its Representatives to comply with the terms and conditions of 
this Article 12; and (vi) be responsible and liable for any breach of the provisions of this 
Article 12 by it or its Representatives. 

(b) Unless and until this Agreement is terminated, Seller shall maintain 
as confidential any Confidential Infomation (including for this purpose any information 
of Seller of the type referred to in Sections 12.1(a)(i), (ii) and (iii), whether or not 
disclosed to Buyer) of the Seller relating to any of the Assets or the Assumed Liabilities. 
Notwithstanding the preceding sentence, Seller may use any Confidential Information of 
Seller before the Closhg in the Ordinary Course of Business in connection with the 
transactions permitted by Section 5.2. 

(c) From and after the Closing, the provisions of Section 12.2(a) above 
shall not apply to or restrict in any manner Buyer's use of any Confidential Infomation 
of the Seller relating to any of the Assets or the Assumed Liabilities. 

12.3 Exceptions 

Sections 12.2(a) and (b) do not apply to that part of the Confidential Information 
of a Disclosing Party that a Receiving Party demonstrates (a) was, is or becomes 
generally available to the public other than as a result of a breach of this &cIe 12 or the 
Confidentiality Agreement by the Receiving Party or its Representatives; (b) was or is 
developed by the Receiving Party independently of and without reference to any 
Confidential Infoxmation of the Disclosing Party, or (c) was, is or becomes available to 
the Receiving Party on a nonconfidential basis from a Third Party not bound by a 
confidentiality agreement or m y  legal, fiduciary or other obligation restricting disclosure. 
Seller shall not disclose any Confidential Infoxmation of Seller relating to any of the 
Assets or the Assumed Liabilities in reliance on the exceptions in clauses (b) or (c) 

. 

above. . .  

12.4 Legal Pmceedhgs \ 
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portion (and only that portion) of the Confidential Infomiation of the Disclosing Party 
that, based upon advice of the Receiving Party's counsel, the Receiving Party is legally 
compelled to disclose or that has' been requested by such Governmental Body, provided, 
however, that the Receiving Party shall use reasonable efforts to obtain reliable assurance 
that confidential treatment will be accorded by any Person to whom any Confidential 
Information is so disclosed. The provisions of this Section 12.4 do not apply to any 
Proceedings between the parties to this Agreement. 

12.5 Retum or Destruction of Confidential Information 

If this Agreement is terminated, each Receiving Party shall (a) destroy all 
Confidential Information of the Disclosing Party prepared or generated by the Receiving 
Party without retaining a copy of any such material; (b) promptly deliver to the 
Disclosing Party all other Confidential Information of the Disclosing Party, together with 
all copies thereof, in the possession, custody or control of the Receiving Party' or, 
alternatively, with the written consent of a Seller Contact or a Buyer Contact (whichever 
represents the Disclosing Party) destroy all such Confidential Infomation; and (c) certify 
all such destruction in writing to the Disclosing Party, provided, however, that the 
Receiving Party may retain a list that contains general descriptions of the information it 
has returned or destroyed to facilitate the resolution of any controversies after the 
Disclosing Party's Confidential Information is returned. 

12.6 Attomey-Client Privilege -. 

The Disclosing Party is not waiving, and will not be deemed to have waived or 
diminished, any of its attorney work product protections, attomey-client privileges or 
similar protections and privileges as a result of disclosing its Confidential Information 
(including Confidential Information related to pending or threatened litigation) to the 
Receiving Party, regardless of whether the Disclosing Party has asserted, or is or may be 
entitled to assert, such privileges and protections, The parties (a) share a common legal 
and commercial interest in all of the Disclosing Party's Confidential Idongation that is 
subject to such privileges and protections; (b) m or may become joint defendants in 
Proceedings to which the Disclosing Party's Confidential Information covered by && 
protections and privileges relates; (c) intend that such privileges and protections &m& 
intact should either party become subject to any actual-or threatened g to which 
the Disclosing Party's Confidential Information co'vered by s u ~ ~ t i o n s  and 
privileges relates; and (d) intend that after the Closing the Receiving Party shall have the 
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13. General Provisions 

13.1 Expenses 

Except as otherwise provided in this Agreement, each party to this Agreement will 
bear its respective fees and expenses incurred in connection with the preparation, 
negotiation, execution and performance of this Agreement and the Contemplated 
Transactions, including all fees and expense of its Representatives. Seller will pay all 
amounts payable to the Title Insurer in respect of the Title Commitments, copies of 
exceptions and the Title Policy, including premiums (including premiums for 
endorsements) and search fees. If this Agreement is terminated, the obligation of each 
party to pay its own fees and expenses will be subject to any rights of such party arising 
from a Breach of this Agreement by another party. 

13.2 Public Announcements 

Any public annobncement, press release or similar publicity with respect to this 
Agreement or the Contemplated Transactions will be issued, if at all, at such time and in 
such manner as Seller determines. Except with the prior consent of Seller or as permitted 
by this Agreement, Buyer nor any of its Representatives shall disclose to any Person (a) 
the fact that any Confidential Infomation of Seller has been disclosed to Buyer or its 
Representatives, that Buyer or its Representatives have inspected any portion of the 
Confidential Information of Seller, that any Confidential Information of Buyer has been 
disclosed to Seller or their Representatives-or that Seller or its Representatives have 
inspected any portion of the Confidential Information of Buyer or (b) any information 
about the Contemplated Transactions, including the status of such discussions or 
negotiations, the execution of any documents (including this Agreement) or any of the 
terms of the Contemplated Transactions or the related documents (including this 
Agreement). Seller and Buyer will consult with each other concerning the means by 
which Seller's employees, customers, suppliers and others having dealings with Seller 
will be informed of the Contemplated Transactions, and Buyer wiil have the right to be 
-present for any such Communication. 

13.3 Notices 

All notices, Consents, waivers and other commu~cations required or permitted-by 
this Agreement shall be in writing and shall be-deemed given to a party' when (a) 
delivered to the appropriate address by hand.or by nationally recognized overnight 
courier seMce ;(costs. prepaid); (b) .sent by .facsimile or email with .confinnation *of 7 

transmission by the transmitting equipment; or (c) received or 

.. , 
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Seller (before the Closing): 1000 Color Place 
Apopka, FL 32703 
Attention: Donnie Crandall, CEO 
Fax: (407) 598-4219 

with a mandatory copy to: Florida Water Services Corporation 
1000 Color Place 
Apopka, FL 32703 
Attention: Carlyn Kowalsky, General Counsel 
Fax: (407) 598-4241 
E-mail: carlynk@florida-water.com 

Greenberg Traurig, P.A. 
777 South Flagler Drive, Suite 300 East 
West Palm Beach, Florida 33401 
Attention: Phillip C. Gildan 

E-mail: gildanp@gtlaw.com 

Philip R. Halverson 
WIGeneml Counsel 
30 West Superior Street 
Dduth,MN 55802 

E-mail: phalveIson@allete.com ' - . ' I  

Buyer: J. Lance Reese, Chairman Florida Water Services Authority 
E-mail: cacagms@aol.com 

Miller, Canfield, Paddock and Stone, PLC 
Attentiox Richard I. Lott 

E-mail: rilott@pdgy.net 

Fa: (561) 838-8867 

Seller (after the Closing): 

Fa :  (218) 723-3960 

' with a &&tory copy to: 

'Fax: (850) 469-1088 

\ 
I 
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Any Proceeding arising out of or relating to this Agreement or any Contemplated 
Transaction may be brought in the courts of the State of Florida, County of Santa Rosa, 
or, if it has or can acquire jurisdiction, in the-United States District Court for the Northern 
District of Florida, and each of the parties irrevocably submits to the exclusive 
jurisdiction of each such court in any such Proceeding, waives any objecfiod!it may now 



(b) After transmittal and receipt of a written notice specifying the area 
or areas of disagreement or dispute, the parties agree to meet at reasonable times and 
places, as mutually agreed upon, to discuss the issues. 

(c) If discussions between the parties fail to resolve the dispute within 
fifteen (15) business days of the receipt by each party of the notice described in 
subsection (a) of this Section 13.5, a binding arbitration may then be initiated by either 
party by written notification to the other party of the existence of a dispute. Any and all 
issues related to the matter addressed by the written notice provided in subsection (a) of 
Section 13.5 or any response by the other party shall be raised and resolved in a single 
proceeding. 

(d) The arbitrators shall be appointed and act as follows: (1) Each party 
shall appoint a person as arbitrator within ten (10) business days of the date one of the 
parties has notified the other of the existence of a dispute; (2) Each appointment shall be 
signified in writing to the counter party and the arbitrators so appointed, within ten (10) 
days of their acceptance of appointment, shall appoint a third arbitrator, who shall chair 
the panel, If the arbitrators appointed by the parties are unable to agree upon a third 
arbitrator, the same shall be appointed by the American Arbitration Association from its 
qualified panel of arbitrators. Each party shall have the right to veto up to two 
appointments proposed by the American Arbitration Association. If either party fails to 
appoint an arbitrator within ten (10) business days from the date one of the parties has 
notified the other of the existence of a dispute, then an arbitrator shall be appointed by the 
American Arbitration Association from its qualified panel of arbitrators as the 
appointment of the party failing to timely appoint and the two so appointed shall appoint 
a third arbitrator to chair the panel. The party on whose behalf an arbitrator is appointed 
shall have the right to veto up to two of the arbitrators appointed by the American 
Arbitration Association; (3) Nothing in this Section 13.6 shall preclude the parties h m  
mutually agreeing to a single arbitrator to resolve the dispute; (4) No arbitrator shall 
have a business or other pecuniary relationship with either party, except for payment of 
arbitrator's fees and expenses without the written consent of both parties, 

Arbitrators shall be swom to perform their duties with impartiality 
and fidelity. In rendering any decision, the arbitrator shall pmceed to consider the 
Agreement, the dispute identified in the'notice and any response and the actions taken 
and the documentation thereof, conduct, and relative position, knowledge, and)the ability 
of the parties in relation to the dispute. 

(e) 

(0. The arbitnition h d g .  shall convene not earlier than &cty (60) days 
and not later than ninety (90) days of 

,i 
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shall contain findings of fact and conclusions of law and shall be final and binding upon 
the parties. 

(g) The parties shall be entitled to discovery pursuant to the Florida 
Rules of Civil Procedure. All discovery requests by a party shall be enforced by the 
arbitrators. The arbitration hearing shall not proceed until all outstanding discovery 
requests have been fulfilled. 

(h) The fees, charges and expenses of the arbitrators, any experts 
engaged by the arbitrators, the respective counsel engaged by the parties, arid any 
witnesses called by the parties shall be paid as follows: the arbitrators shall order each 
party to pay their own fees, charges and expenses and assess the fees, charges and 
expenses of the arbitrators equally between the parties. 

(i) The provisions of the Florida Arbitration Code, Chapter 682, Florida 
Statutes, and the Florida Evidence Code, Chapter 90, Florida Statutes, except to the 
extent inconsistent with the provisions of this Agreement, shall specifically be deemed to 
apply to any arbitration proceeding conducted hereunder. Unless the venue is mutually 
agreed upon otherwise by the parties, the venue for any arbitration commenced pursuant 
to this Section shall be in Pensacola, Florida. 

13.7 Waiver; Remedies Cumulative 

The rights and remedies of the parties to this Agreement are cumulative and not 
alternative. Neither any failure nor any delay by any party in exercising any right, power 
or privilege under this Agreement or any of the documents referred to in this "Agreement 
will operate as a waiver of such right, power or privilege, and no single or partial exercise 
of any such right, power or privilege will preclude any other or further exercise of such 
right, power or privilege or the exercise'of any other right, power or privilege. To the 
maximum extent permitted by applicable law, (a) no claim or right arising out of this. 
Agreement or any of the documents referred to in this Agreement can be discharged by 
one party, in whole or in part, by a waiver or renunciation of the claim or right unless in 
writing signed by the Qther par& (b) no waiver that may be-given by a party will be 
applicable except in the specific instance for which it is given; and (c) no notice to or 
demand on one party will be deemed to be a waiver of,any obligation of that party or-of 
the right of the party giving such notice or demand to ~e fiuther action withou; noticear 
demand as provided in this Agreement'or the documents referred to in this Agreement. 

13,8 Entire Agmment and Modifi@on 
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complete and exclusive statement of the temis of the agreement between the parties with 
respect to its subject matter. This Agreement may not be amended, supplemented, or 
otherwise modified except by a written agreement executed by the party to be charged 
with the amendment. 

13.9 Assignments, Successors and no Third-party Rights 

No party may assign any of its rights or delegate any of its obligations under this 
Agreement without the prior written consent of the other parties, except that Buyer may 
collaterally assign its rights hereunder to any financial institution providing financing in 
connection with the Contemplated Transactions. Subject to the preceding sentence, this 
Agreement will apply to, be binding in all respects upon and inure to the benefit of the 
successors and permitted assigns of the parties. Nothing expressed or referred to in this 
Agreement will be construed to give any Person other than the parties to this Agreement 
any legal or equitable right, remeriy or claim under or with respect to this Agreement or 
any provision of this Agreement, .except such rights as shall inure to a successor or 
permitted assignee pursuant to this Section 13.8. 

13.10 Severability 

If any provision of this Agreement is held invalid or unenforceable by any court of 
competent jurisdiction, the other provisions of this Agreement will remain in full force 
and effect. Any provision of this Agreement held invalid or unenforceable only in part or 
degree will remain in fill force and effect to-the extent not held invalid or unenforceable. 

I - .-.. 
I 13.1 1 Construction 

The headings of Articles and Sections in this Agreement are provided for 
convenience only and will not affect its construction or interpretation. All references to 
“Articles,” and “Sections” refer to the corresponding Articles and Sections of this 
Agreement. 

I 

13.12 Time of Essence 

With regard to all dates and time periods set forth or r e f e d  to in this Agreement, 

13.13 GovemingLaw 

This .Agreement :will be govemed by and .construed under the laws of the State .-i>f, 

. .  
,‘ time is of the essence. . 

1 .  

., . ?  E .. 

’ Florida without regard to conflicts-of-laws principles that would.requite the .application . ’ 
, $  

. . .  G, . . .  . . . . .  . .  . . /  
, . of anyotht@aw. . .  

. . .  
. . .  3 :  

. . . . .  , .  . . .  
~, > .  

.. ;. , .  . . .  

. .  . .  



13.14 Execution of Agreement 

This Agreement may be executed in one or more counterparts, each of which will 
be deemed to be an original copy of this Agreement and all of which, when taken 
together, will be deemed to constitute one and the same agreement. The exchange of 
copies of this Agreement and of signature pages by facsimile transmission shall constitute 
effective execution and delivery of this Agreement as to the parties a,nd may be used in 
lieu of the original Agreement for all purposes. Signatures of the parties transmitted by 
facsimile shall be deemed to be their original signatures for all purposes. 

13.15 Radon Gas. 

(a) RADON IS NATURALLY OCCURRING RADIOACTIVE 
GAS THAT, WHEN IT HAS ACCUMULATED IN A BUILDING IN SUFFICIENT 
QUANTITIES, MAY PRESENT HEALTH RISKS TO PERSONS WHO ARE 
EXPOSED TO IT OVER TIME. LEVELS OF RADON THAT EXCEED 
FEDERAL AND STATE GUIDELINES HAVE BEEN FOUND IN BUILDINGS IN 
FLORIDA. ADDITIONAL, INFORMATION REGARDING RADON TESTING 
MAY BE OBTAINED FROM THE COUNTY PUBLIC HEALTH UNIT. 

, 

13.16 Limited Liability. 

Neither the State of Florida nor any political subdivision or municipality thereof, 
nor the Buyer, shall be obligated (1) to exercise its ad valorem taxing power or any other 
taxing power in any form on any real or personal property to pay any liability arising out 
of, or in any connection whatsoever with, this Agreement, or to pay the piiiieipal of the 
Acquisition Bonds, the interest thereon or other costs incident thereto or (2) to pay the 
same &om any other finds, except from the Net Revenues realized by the Buyer fkom its 
ownership or operation of the System or from the Acquisition Bonds Net Proceeds, junior 
and subordinate to the payment of any Bonds or other indebtedness payable from such 
source. It is fbrther agreed between the Buyer and the Seller that this Agreement and any 
obligations arising in connection therewith, whether for payment of the Pumhase price, or 
for any claim of liability, remedy for breach, or otherwise, shall not constitute a lien on 
the System or any other property of the Authority, or any municipality. 

Notwithstanding anything to the contrary contained herein or inymy other 
instrument or document executed by or on behalf of the Buyer in connection herewith, no 
stipulation, covenaut, agreement or obligation contained herein or+therein shall be 
deemed or construed to be a stipulation, covenant, agreement, or obligation of any 
present or future member, officer, employee or agent of the Buyer, or of any incoxpora*r, 
member, director, trustee, officer, employee or agent of any sums 

no such perSon, in his 
or non-obsetvmceLof or foi' 

perform, Mfill or comply with any .such stipulations, covenants, a 
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obligations, nor shall any recourse be had for the payment of the principal of, premium, if 
any, or interest on any of the Bonds or the Purchase Price or for any claim based hereon 
or thereon or on any such stipulation, covenant, agreement, or obligation, against any 
such person, in his individual capacity, either directly or through the Buyer or any 
successor to the Buyer, under any rule of law or equity, statute or constitution or by the 
enforcement of any assessment or penalty or otherwise, and all such liability of any such 
person, in his individual capacity, is hereby expressly waived and released. All 
references to the Buyer in this paragraph shall be deemed to include the Buyer, the City 
of Gulf Breeze, the City of .Milton, their respective. Mayors, Council Members, officers, 
employees, and agents. 

The Buyer shall not be obligated to pay any liability, claim or obligation arising 
from or in connection with this Agreement or the transactions contemplated thereby, or 
the Purchase Price from any funds of the Buyer derived from any source other than the 
Pledged Revenues, (as it shall be defined in the Indenture pursuant to which the Bonds 
are issued) which right of payment from the Buyer to the Seller shall be junior and 
subordinate to the payment of the Bonds secured by such Pledged,Revenues. The Seller 
hereby agrees to indemnify and defend the Buyer and hold the Buyer harmless against 
any and all claims, losses liabilities or damages in any way growing out of or resulting 
from challenges to this Agreement or objections to the Buyer completing the 
Contemplated Transactions prior to closing, including, without limitation, all costs and 
expenses of the Buyer, including reasonable attorney's fees, incurred in the performance 
of any activities of the Buyer in connection-with the foregoing. All references to the 
Buyer in this paragraph shall be deemed to include the Buyer, the City of Gulf Breeze, 
the City of Milton, their respective Mayors, Council Members, officers, em$loyees, and 
agents. 

Nothing herein shall be deemed to authorize, create or impose upon the City of 
Gulf Breeze or the City of Milton any obligation, duty, liability or responsibility for the 
taking of or refraining from any action, or for the payment of any sums for any reason 
whatsoever: The Seller hereby acknowledges that the City of Gulf Breeze and the City of 
Milton shall have no liability whatsoever on accouflf of this Agreement or the 
transactions contemplated hereby, including, without limitation, any claims or liabilities 
arising on account of any breach, misrepresentation or other action or failure to act on fie 
part of the Buyer. The Seller hereby covenants and ag&es that it will never sTk remedy 
or recourse against, or seek to impose any liability upon, the City of Gulf Breeze or City 
of Milton, for any liability or claim arising in connection with or relating to this 
Agreement or the transactions contemplated thereby, whethex against the Buyer, the 
Cities of Gulf Bmze or Milton directly, or othexwise, under any rule of law or equity, 

way of assessment or penalty or o 
:Wton i d  the City of GulfBreeze 

t 
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statute or constitution or by the enforcement of my provision of this 3 
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If, prior to closing, the Seller shall determine that, because of its indemnity 
obligations contained in the penultimate paragraph hereto, it is no longer economically 
feasible to proceed to the Closing or to pursue the transaction contemplated hereby, Seller 
may elect to give written notice to the Buyer that it no longer wishes to complete the 
Contemplated Transaction. Upon receipt of such notice, Buyer may elect to proceed with 
the Closing without such indemnity under the penultimate paragraph (in which case the 
Seller shall be excused from any hrther indemnity obligation under said indemnity but 
not from obligations accrued therefrom prior thereto), or to terminate its obligations 
hereunder (in which case the Seller shall remain liable for and pay the Due Diligence 
Expense). 

The provisions of this Section shall survive the termination of this Agreement. 

13.17 Obligations Subordinate. 

All obligations of the Buyer hereunder or arising in connection therewith (the 
“Utility Acquisition Liabilities” or “UA Liabilities”) shall be limited and special 
obligations of the Buyer, payable solely from the Net Revenues, junior and subordinate to 
the outstanding Bonds of the Authority. The UA Liabilities shall not be or constitute a 
general indebtedness, liability, general or moral obligation, or a pledge of the faith, credit 
or taxing power of the Buyer, the State of Florida, or any political subdivision or 
municipal corporation thereof, within the meaning of any constitutional or statutory 
provision or limitation. Neither the State qf Florida nor any political subdivision or 
municipal corporation thereof, nor the Buyer shall be obligated (1) to levy ad valorem 
taxes on any property to pay the UA Liabilities or other costs incident thereto os (2) to 
pay the same from any other funds of the Buyer, except from the Net Revenues, junior 
and subordinate to the outstanding Bonds of the Buyer. It is fbrther agreed between the 
Buyer and the Seller that the UA Liabilities shall not constitute a lien upon the System or 
facilities, or any part thereof, or on any other property of the Buyer. 



IN WITNESS WHEREOF, the parties have executed this Agreement as of the 
date first written above. 

Buyer: 

By: 

Its: 

Seller: 

Its: 

, 
, .  

. .  

. . . ,  . .  



> From: "Richard Loti" C. 

Cc: "ED. 111 GRAY (E-mail]' < 
Date: Thu, 5 Sep 2002 03:OS:Sl -0500 
Subject: nbtice of public hearing for fws 

To: 'Matt Oannheisser (E-mail)' c > 
>, 'Bur Eddy (E-mail)' > 

Mart, 
Rre need tii havc publie by Culf Bi- with ii fa d8yS ~ f f h ~ ?  S,vL C 3 z?prGvz.  I ZGggeE 
we advertise once 7 days prior, and once as soon as the FWSA is constituted. The optimal time to have 
the public hearblg would be on the 16th of September. 

I am in Jacksonae far my checkup at Mayo Chic. Can you run the ad7 I hopu we do nat have to 
mention s p e c i 6 d y  thgt we are acquiring the ''Florida Wacr Scrvice Company" assets in the ad. 

JAW oFFIas OF 
MILLF& CANFIELD, PADDOCK AND STONE, P.L.C. 
A PROFESSlON& LMIl'ED L T A B W  COMPANY 
25 WEST CEDAR S-T, 500 
PENSACOLA; FLORIDA 32501 

850/469-1088 
TEDCOPY 850/432-0677 
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CIRCUIT COURT 
NINTH JUDICIAL CIRCUIT 

IN AND FOR OSCEOLA COUNTY, FLORIDA 

OSCEOLA COUNTY, a political 
subdivision of the State of Florida, 

P 1 ainti ff, CASE NO: C 102-OC-28 10 

V. 

CITY OF GULF BREEZE, Florida, 
CITY OF MILTON, Florida, municipal 
corporations of the State of Florida, and 
FLORIDA WATER SERVICES AUTHORITY, 
a special-purpose governmental entity, 

Defendants . 

PLAINTIFF’S REPLY TO DEFENDANTS’ ALTERNATIVE MOTION TO 
DISMISS OR TRANSFER DUE TO IMPROPER VENUE 

COMES NOW PLAINTIFF OSCEOLA COUNTY who herewith replies to the 

venue-related motion interposed by Defendants, the Cities ofGulf Breeze and Milton 

and the Florida Water Services Authority (FWSA), in the declaratoryjudgmmt action 

that Plaintiff filed against them on 13 December 2002. 

I. FACTS 

1. Osceola County is a constitutional charter county comprising over 

?, i’ 172,000 residents living ,within aniarea ,spanning over 1500 square miles. 
~ .-, 
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2. Within Osceola County’s bounds are seven water systems and one 

wastewater treatment system belonging to the Florida Water Services Corporation 

(Florida Water). Florida Water’s parent company is a Minnesota-based concern 

called Allete, Inc. 

3. These water and wastewater systems serve over 19,000 customers living 

within Osceola County. 

4. Prominent among Florida Water’s roster of customers within Osceola 

County is the County itself. Osceola County has paid connection fees to Florida 

Water and receives water and wastewater services from it. 

5 .  Osceola County’s Board of County Commissioners believes that local 

ownership and control of water and wastewater treatment systems located within the 

County serves the public purposes for which county government was initially 

chartered. To that end, Osceola County has been actively engaged for over a year in 

efforts to acquire the Florida Water systems located within the County. 

6. The Florida Constitution provides Osceola County home rule authority 

to take such actions as are necessary to protect the best interests of the County a d  i 

its residents. 

7. The Florida Statutes also evince a legislative determination that local 
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governmental control ofwater and other utility systems serves the public purposes for 

which such govemments have been ordained. The following considerations evidence 

this legislative determination: (a) the Local Government Comprehensive Planning 

and Land Development Regulatory Act, Part 11, Fla. Stat. ch. 163, requires each 

county and municipality to adopt a financially feasible local government 

comprehensive plan and implementing land development regulations; (b) Fla. Stat. 

ch. 163.3 177(3) requires each comprehensive plan to contain a mandatory capital 

improvement element for all public facilities including sanitary sewer and potable 

water facilities. See Fla. Stat. ch. 163.3 164(24) (definition of "public facilities"); (c) 

Fla. Stat. ch. 163.3 180 establishes this concurrency mandate for the availability of 

public facilities as a key enforcement and-monitoring mechanism within the local 

comprehensive planning process; and (d) Fla. Stat. ch. 164.1051 dealing with 

intergovernmental disputes recognizes the importance of the matters at issue by 

expressly including service provision areas (ch. 164.105 l(3)) and allocations of 

1 resources, including water, land, or other natural resources (0 164.105 l(4)) within the 

matters to which such law shall apply. 
I 

8. On 17 September 2002, the Cities of Gulf Breeze and Milton entered an 

interlocal agreement under Fla. Stat. ch. 163. The interlocal agreement created the 

FWSA. 
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9. Two days later, the FWSA announced that it and Florida Water had 

entered an acquisition agreement for the FWSA to buy and operate all Florida Water 

systems in the State of Florida. Florida Water’s holdings in this state encompasses 

152 water and wastewater systems serving over 500,000 people in 26 counties. This 

system includes the eight systems .serving Osceola County. 

10. Defendants’ representatives, in their conduct of the meetings which 

culminated in the formation of the FWSA and entering the acquisition agreement 

under attack here, violated the rights enjoyed by Osceola County and its citizens 

under Florida’s Government in the Sunshine Law. 

11. Florida Water has neither utility systems nor customers within the 

municipal boundaries of either Gulf Breeze or Milton. 

12. The scheduled closing of the deal between the FWSA and Florida Water 

is imminent: it is to occur no later than 14 February 2003. 

13. Under Defendants’ interlocal agreement, the municipalities and counties 

whose systems are to be acquired have no representation on the FWSA Board of 

Directors, nor any entitlement thereto. Moreover, it  appears that Fla. Stat. ch. 163 

immunizes fiom regulation by the Florida Public Service Commission (FPSC) those 

utility systems owned pursuant to interlocal agreement. Rather, the only 

governmental bodies having any influence over the FWSA are the City Councils of 
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Gulf Breeze and Milton - especially Gulf Breeze. The Gulf Breeze City Council has 

absolute discretion regarding appointments to, and removals fiom, the FWSA Board 

of Directors. 

14. Consummation of Defendants' imminent deal will strip Osceola County 

of participation in matters of critical importance to the health, safety, and welfare of 

the residents of Osceola County in contravention of the County's constitutional home 

rule and statutory authority and vest absolute control over such matters in a 

govemmental entity located over 500 miles away which is not answerable to Osceola 

County or its residents. 

15. Such a result will infi-inge the home rule rights that the Florida 

Constitution and Fla. Stat. chs. 125, 163, and 164 repose in Osceola County and its 

citizens. 

16. Finally, if closing of the proposed acquisition occurs within the next 

month, the due process rights that Fla. Const. art. I, $24 and Fla. Stat. ch. 286 confer 

upon the County and its residents will also have been abrogated. 

17. For these reasons, Osceola County has sought redress before this Coyrt. 

?I. ANALYSIS 

18. The sword-wielder exception to the home venue privilege confers 
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jurisdiction upon this Court. Ordinarily, governmental entities in Florida are entitled 

to be sued in the county of their residence. Carlile v. Game & Fresh Water Fish 

Comm 'n, 354 So.2d 362,363 (Fla. 1978). This home venue privilege is not absolute, 

however. Board of County Commissioners of Madison County v. Grice, 438 So.2d 

392, 395 (Fla. 1983). 

19. The sword-wielder exception to the home venue privilege applies where 

direct judicial protection is sought from an unlawful invasion of a constitutional fight 

of the plaintiff, directly threatened in the county where the suit is initiated. State 

Dep't ofHighway Safety &Motor Vehicles v. Sarnoff, 734 So. 2d 1054,1056 (Fla. lst 

DCA 1998). The standard to be applied is whether the state is the original 

sword-wielder, and the plaintiffs suit a shield against the state's thrust. If so, a suit 

may be maintained in the county where the blow has been or is about to'be struck. 

Nyberg v. Snover, 604 So.2d 894,895 (Fla. lst DCA 1992). Governmental entities 

may avail themselves of the sword-wielder doctrine. Jacksonville Electric Authority 

v. Clay County Utility Authority, 802 So.2d. 1190 @la. lst DCA 2002)(court 

recognized that organization created under interlocal agreement could lay venue 

under sword-wielder doctrine but found it inapplicable on the facts due to the 

technical nature of the constitutional violation alleged by Clay County Utility 
I 
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20. Osceola County's rights of due process and home rule are fundamental 

ones secured to the County under Fla. Const. art. VIII, 9 l(g). There are no powers 

more elemental to a Florida county than due process - the entitlement to reasonable 

notice and an opportunity to be heard, and home rule - a county's fundamental right 

to exercise all the powers necessary and proper to provide govemance and redress for 

its residents. Defendants Gulf Breeze, Milton, and the FWSA are governmental 

entities' whose pending commercial transaction imperils both of these hdamental  

rights as they relate to Osceola County's ability to have any say in the management 

of water resources within the County's boundaries. 

2 1. The Florida Constitution provides Osceola County home rule authority 

to take such actions as are necessary to protect the best interests of the County and 

its residents. The action threatened by Defendants would constitute a fhdamental 

deprivation of the County's constitutional home rule powers. These powers, as more 

specifically detailed in the Florida Statutes, including Chapters 125,163, and 164, are 

immeasurably graver and weightier concerns than the technical infringement that 

concerned the CCUA in Jacksonville Electn'c Autho~ty ,  supra, 802 So.2d at 1 190. 

The CCUA has no constitutional home rule authority and is not charged with the 

i 
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pervasive responsibility which the County bears to protect the health, safety, morals, 

and general well-being of both its environs and its residents. 

22. Defendants’ closure of their acquisition agreement with Florida Water 

is hotly pursued and imminent. Evidence of the tenacity of its pursuit lies in the 

consideration that, since 19 September 2002 when the acquisition agreement was 

announced, Defendant FWSA has held public meetings, adopted resolutions 

regarding its governance and rate structure, and participated in the zealous defense 

of all actions brought against it. Despite the myriad actions outstanding against the 

FWSA, Gulf Breeze, and Milton, an amended acquisition agreement was executed on 

20 December 2002, according to a document that Allete, Inc. filed with the Securities 

and Exchange Commission. This amended agreement indicates that the FWSA and 

Florida Water intend to close the transaction no later than 14 February 2003. 

23. Osceola County disputes Defendants’ assertion that transfer of this 

action for adjudication in Santa Rosa County will promote judicial economy. While 

Santa Rosa County courts may be currently adjudicating another lawsuit presenting 

1 

similar issues, nothing suggests that this Court lacks the experience, resources, or 

wherewithal to give all of the parties a fair hearing and properly resolve the 

significant constitutional implications of the proposed FWSA acquisition. 

24. Regarding the ultimate disposition of this motion, Osceola County 
r *  

?: 
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excepts to affording Defendants relief in the form of dismissing this action. Under 

Florida law, transfer to a proper venue - not dismissal - is the preferred remedy for a 

successful venue challenge. Martin v. Putnam Counv Blood Bank, 687 So. 2d 967, 

968 (Fla. l s t  DCA 1997); Gross v. Franklin, 387 So.2d 1046, 1049 (Fla. 3rd DCA 

1980). 

25. In sum, Defendants’ home venue privilege is not absolute. The 

imminent threat which Defendants’ purely commercial venture poses to Osceola 

County’s fundamental constitutional rights of due process and home rule compels the 

conclusion that the sword-wielder doctine justifies this Court’s retention of 

jurisdiction over this action. 

WHEREFORE, Osceola County respecthlly requests that this Court deny 

Defendants’ alternative motion to dismiss this action or transfer it to the First Judicial 

Circuit in and for Santa Rosa County, Florida. 

Respectfilly submitted this 16* day of January, 2003. 

JO 0. ”HACKER I 

COUNTYATTORNEY 

I 

DEREK PHILLIPS 
Florida Bar No. 04879 
Osceola County Attorney’s Office 
1 Courthouse Square, Suite 4200 
Kissimmee, Florida 34741 
Vox: (407) 343-2330 

Attorney for Plaintiff, Osceola County i c. 
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CERTIFICATE OF SERVICE 

I, Derek Phillips, certify that on 16 January 2003 a copy of the foregoing has been 
furnished by first class U.S. mail to: 

Bruce Culpepper, Esq. 
James Bruce Culpepper, Esq. 
Charles F. Ketchey Jr., Esq. 
C/O Akerman Senterfitt 
301 South Bronough Street, Suite 200 
Post Office Box 10555 
Tallahassee, Florida 32302-2555 
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