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Dear Ms. Bayo: S
Enclosed with this letter on behalf of Florida Water Services Corporation (“Florida Water”)
are the original and two copies of Florida Water’s Notice of Appeal. We have filed this date a copy

of the Notice of Appeal with the First District Court of Appeal, Clerk of Court, along with a check
made payable to the Court for the appropriate filing fee.
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CMP Please acknowledge receipt of these documents by stamping the extra copy of this letter
COM _"‘"ﬁled" and returning the copy to me.
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GoL — Thank you for your assistance with this filing.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

FLORIDA WATER SERVICES CORPORATION,

Appellant,

vSs. Lower Tribunal Case No. 021066-WS
Filed: March 10, 2003
FLORIDA PUBLIC SERVICE COMMISSION,

Appellee,
/

FLORIDA WATER SERVICES CORPORATION’S
NOTICE OF ADMINISTRATIVE APPEAL

NOTICE IS GIVEN that pursuant to Rule 9.190, Florida Rules of Appellate Procedure,
Florida Water Services Corporation (“Florida Water”), appeals to the First District Court of Appeal,
the Order Requiring Florida Water Services Corporation to File an Application for Approval of its
Proposed Sale Pursuant to Section 367.071 (1), Florida Statutes, and Rule 25-30.037(2), Florida
Administrative Code, rendered on February 7, 2003 by the Florida Public Service Commission
(“FPSC”). The nature of the Order is a prohibition against Florida Water selling its assets to the
Florida Water Services Authority, a governmental entity created pursuant to Chapter 163, Florida
Statutes, prior to approval of an application pursuant to Section 367.071(1), Florida Statutes, and
Rule 25-30.037(2), Florida Administrative Code. Florida Water contends that the Order is

inconsistent with the controlling statutes and an unreasonable restraint on alienation of property.
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A copy of the order is attached hereto as Exhibit A.

Resﬁctful y submitted,
i )
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@GNETH /A HOFFMAN, ESQ.
TEPHEN MENTON, ESQ.

Florida Bar No.: 331191

Rutledge, Ecenia, Purnell & Hoffman, P.A.
P. O. Box 551

Tallahassee, Florida 32302

(850) 681-6788 (Telephone)

(850) 681-6515 (Telecopier)

--and- -

CARLYN KOWALSKY, ESQ.
Vice President and General Counsel
Florida Water Services Corporation
P. O. Box 609520

Orlando, Florida 32860-9520

(407) 598-4297 (Telephone)

(407) 589-4241 (Telecopier)

Attorneys for Florida Water Services Corporation



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
U.S. Mail this 10th day of March, 2003 to:

Harold McLean

General Counsel

Florida Public Service Commission
2540 Shumard Oak Boulevard
Room 301J

Tallahassee, Florida 32399-0850

John R. Marks, III

Knowles, Marks & Randolph, P.A.
215 South Monroe Street, Suite 130
Tallahassee, Florida 32301

Charles J. Beck

Deputy Public Counsel

Office of Public Counsel

c/o The Florida Legislature

111 West Madison Street, Room 812
Tallahassee, Florida 32399-1400

Mr. Chuck Lewis

Hernando County Board of County Com.
20 North Main Street, Room 461
Brooksville, FL 34601-2849

John R. Jenkins, Esq.

Rose, Sundstrum & Bentley, LLP
2548 Blairstone Pines Drive
Tallahassee, Florida 32301

Robert Scheffel Wright, Esq.
John T. LaVia, Esq.

Landers & Parsons, P.A.
P.O.Box 271

Tallahassee, FL 32302

Lorena Holley, Esq.

Division of Legal Services

Florida Public Service Commission
2540 Shumard Oak Boulevard
Room 370

Tallahassee, Florida 32399-0850

Thomas C. Palmer, Esq.

Collier County Board of Commissioners
3301 East Tamiami Trail
Administrative Building, 8" Floor
Naples, Florida 34112

Michael B. Twomey, Esq.
P. 0. Box 5256
Tallahassee, FL 32314-5256

Michael S. Mullin, Esq.
P. 0. Box 1010
Fernandina Beach, FL 32035

Carl E. Kern, Esq.

Flagler County Attorney

1200 East Moody Boulevard, #1
Bunnell, Florida 32110

William L. Colbert, Esq.
Lonnie N. Groot, Esq.
Virginia Cassady, Esq.
P. O. Box 4848
Sanfo&d FL 32772-4848
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Investigation into DOCKET NO. 021066-WS
proposed sale of Florida Water ORDER NO. PSC-03-0193-FCF-WS
Services Corporation. ISSUED: February 7, 2003

The following Commissioners participated in the disposition of
this matter:

LIIA A, JABER, Chairman
J. TERRY DEASON
BRAULIO L. BAEZ

RUDOLPH “RUDY” BRADLEY

CHARLES M. DAVIDSON

ORDER _REQUIRING FLORIDA WATER SERVICES CORPORATION TOQ FILE
AN APPLICATION FQR APPROVAL QF ITS PROPOSED SALE PURSUANT TO
SECTIQON 367.071(1), FLORIDA STATUTES, AND RULE 25-30.037(2),

FLORIDA ADMINISTRATIVE CODE

BY THE COMMISSION:

The Commission opened this docket in October of 2002, for the
purpose of investigating the proposed sale of Florida Water
Services Corporation (FWSC) to a newly created entity named Florida
Water Services Authority (FWSA). Charlotte County and the Office
of Public Counsel {OPC) have been granted intervention in this
docket.

In the furtherance of the continuing investigation into the
proposed sale of FWSC to FWSA, on December 20, 2002, comments were
solicited from parties and interested persons. In particular,
input was sought as to whether the FWSA is a “governmental
authority” as defined by Section 367.021(7), Florida Statutes, and
whether the FWSA is exempt from Commission regulation pursuant to
Section 367.022(2), Florida Statutes. Numerous responses were
received from persons and parties 1in areas served by FWSC,
including Senator Nancy Argenziano, Hernando County, the City of
Palm Coast, Collier County, Charlotte County, Citrus County,
Sugarmill Woods Civic Association, as well as FWSC. The responses

EXHIBIT

A
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raised many concerns as to whether FWSA is a “governmental
authority” as defined by Section 367.021(7), Florida Statutes, and
therefore, whether the FWSA should be exempt from Commission
regulation pursuant to Section 367.022(2), Florida Statutes.

FWSC is Florida's largest investor-owned water and wastewater
treatment utility, consisting of over 150 systems located
throughout. Florida in 26 counties, and serving over 500,000
customers. A large number of those systems are located in counties
that we regulate, and thus, hold a certificate of authorization
from this Commissicn. Section 367.071(1), Florida Statutes,
clearly states that no utility shall sell its facilities or any
portion thereof, without obtaining our approval, thereby putting
the responsibility on FWSC to obtain our approval prior to the sale
to EWSA.

We note that while it is clear that our approval is a
prerequisite to any transfer, such approval is to be rendered
according to the nature of the entity that is purchasing or
acquiring the utility. Specifically, pursuant to Section
367.071(4) (a), Florida Statutes, the sale of facilities, in whole
or in part, to a governmental authority shall be approved as a
matter of right. However, pursuant to Section 367.071(1), Florida
Statutes, no sale to a private entity shall take place without
Commission determination and approval that the proposed sale is in
the public interest and that the buyer will fulfill the
commitments, obligations, and representations of the utility.

Irrespective of the nature of the acquiring entity, whether it
is a governmental authority or a private entity, the obligation of
the transferring utility to seek our approval of the transfer still
exists. The sale of FWSC is scheduled to take place on February
14, 2003; however, to date, no application by FWSC seeking our
approval of this transfer has been received.

In addition, we believe that the Legislature attached great
importance to our authority to consider transfers, whether as a
matter of right or upon a public interest finding, because it
provided a device by which the transfer could legally take place
prior to Commission approval as long as the contract arranging the

v
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transfer contains a clause preserving our authority to examine the
sale. Specifically, Section 367.071(1), Florida Statutes, states
that a transfer of a utility’s facilities, or any portion thereof,
may occur prior to our approval if the contract is made contingent
upon our approval.

Upon request, a copy of the contract for sale of FWSC to FWSA
was provided to our staff, and it appeared that no such contingency
was included. However, prior to our consideration of this matter
at the February 4, 2003, Agenda Conference, our staff was made
aware that on December 20, 2002, the contract for the proposed sale
was amended to include contingency language. On February 4, 2003,
our staff was provided with a copy of the amended application.
Specifically, the amended contract includes the following
provision:

10.12 Regulatory Transfer Contingency

The sale and transfer of the Assets pursuant to this
Agreement is contingent upon the approval by the Florida
Public¢ Service Commission and the other applicable County
Regulatory Agencies. Pursuant to Section 163.01(7),
Florida Statutes, Section 367.071(4) (a), Florida
Statutes, and prior legal precedent, such approvals may
be obtained after Closing and must be granted as a matter
of right.

In consideration of the efficacy of this language, we find
that this language, as it exists in the amended contract for sale,
is inadequate to protect the consumers that will be affected by
FWSC’s proposed sale.

Time i he E n

We believe that the transfer in question is imminent. Indeed,
the latest information obtained indicates that the transfer is
currently scheduled to close on February 14, 2003. As announcement
of the proposed sale occurred in September of 2002, we believe that
FWSC has had more than adequate time to file an application seeking
our approval of the transfer. Our approval under Florida’s
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Administrative Code, which requires due process to all
substantially affected parties, will take more time than that
afforded by the few weeks which remain between this date and the
proposed closing.

In addition, several parties and interested persons have
raised many questions and concerns as to whether the acquiring
entity, FWSA, 1s a governmental authority as defined by Section
367.021({7), Florida Statutes. 1In consideration of these concerns
and the potentially enormous impact of the proposed sale, the
appropriate action to take is a precautionary one. Therefore, we
will not pre-suppose that FWSA is a governmental authority, nor
that the proposed sale will be approved as a matter of right.

Given the brief time before the proposed sale is scheduled to
take place, and in order to preserve our opportunity to examine the
transfer, FWSC must initiate an application seeking our approval of
the transfer by no later than Friday, February 7, 2003. We believe
that this action is necessary in order to protect the customers of
FWSC prior to the proposed sale taking place, and also to prevent
an irreversible situation whereby we would be deprived of
determining whether this sale should be approved as a matter or
right, or whether there must be a determination made that the sale
is in the public interest.

Accordingly, we hereby order FWSC to file an applicaticn for
approval of the proposed transfer as mandated by Section
367.071(1), Florida Statutes, and Rule 25-30.037{2), Florida
Administrative Code, by Friday, February 7, 2003. FWSC shall also
address questions raised as to whether the application should be
approved as a matter of right or whether there should be a public
interest standard applied by the Commission. The application shall
also include further information and explanation supporting the
statements made by FWSC that as of Tuesday, February 4, 2003, EWSA
has been re-formed as a non-profit corporation as defined by
367.021(7), Florida Statutes.

In addition, on our own motion, this matter shall be set for
hearing. Furthermore, we find that continued negotiations shall be
permissible, and are encouraged among the parties of record and the



ORDER NO. PSC-03-0193-FQF-WS
DOCKET NO. 021066-WS
PAGE 5

interested persons, for the purpose of reaching an agreement that
would address the concerns raised regarding this proposed sale.

Further, we find that the existing contingency language that
in the amended contract for sale is inadequate to protect
consumers. Accordingly, FWSC is hereby prohibited from selling its
assets prior to obtaining Commission approval of its application,
or Commission approval of satisfactory contingency language in its
contract for sale. This directive 1is predicated on this
Commission’s inherent authority to protect the customers of FWSC;
a power that is enumerated in Sections 367.011 and 367.121, Florida
Statutes.

Based on the foregoing, it is

ORDERED by the Florida Public Service Commission that Florida
Water Services Corporation shall file an application for approval
of its proposed transfer to Florida Water Services Authority, in
accordance with Section 367.071(1), Florida Statutes, and Rule 25-
30.037(2), Florida Administrative Code, by Friday, February 7,
2003, and shall include the information set out in the body of this
Order. It is further

ORDERED that this matter shall be set for hearing. It is
further

ORDERED that in accordance with our finding that the existing
contingency language that has been included in the amended contract
for sale 1is inadequate to protect consumers, FWSC 1is hereby
prohibited from selling its assets prior to obtaining Commission
approval of its application, or until it obtains Commission
approval of satisfactory contingency language in its contract for
sale. It is further

" ORDERED that this docket shall remain open pending resolution
of the matters stated herein.
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By ORDER of the Florida Public Service Commission this 7th day
of February, 2003. -

BLANCA S. BAY), Director
Division of the Commission Clerk
and Administrative Services

By: /s/ Kay Flynn
Kay Flynn, Chief
Bureau of Records and Hearing
Services

This is a facsimile copy. Go to the
Commission’s Web site,
http://wuw.floridapsc.com or fax a request
to 1-850-413-7118, for a copy of the order
with signature.

(SEATL)
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NOTICE QF FURTHER PROCEEDINGS OR JUDICIAL REVIEW

The Florida Public Service Commission is required by Section
120.569(1), Florida Statutes, to notify parties of any
administrative hearing or judicial review of Commission orders that
is availlable under Sections 120.57 or 120.68, Florida Statutes, as
well as the procedures and time limits that apply. This notice
should not be construed to mean all requests for an administrative
hearing or judicial review will be granted or result in the relief
sought.

Any party adversely affected by the Commission’s final action
in this matter may request: 1) reconsideration of the decision by
filing a motion for reconsideration with the Director, Division of
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the Commission Clerk and Administrative Services, 2540 Shumard Oak
Roulevard, Tallahassee, Florida 32399-0850, within fifteen (15)
days of the issuance of this order in the form prescribed by Rule
25-22.060, Florida Administrative Code; or 2) judicial review by
the Florida Supreme Court in the case of an electric, gas or
telephone utility or the First District Court of Appeal in the case
of a water and/or wastewater utility by filing a notice of appeal
with the Director, Division of the Commission Clerk and
Administrative Services and filing a copy of the notice of appeal
and the filing fee with the appropriate court. This filing must be
completed within thirty (30) days after the issuance of this order,
pursuant to Rule 9.110, Florida Rules of Appellate Procedure. The
notice of appeal must be in the form specified in Rule’ 9.900(a),
Florida Rules of Appellate Procedure.



