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NOTICE IS GIVEN that Amy Gutman, Jeff Leserra, Jose Gutman, 
Donna Tennant, Teresa Badillo, Appellants, appeal to the 
Supreme Court of Florida, the above identified Order of the 
Public Service Commission rendered on the 15th day of April 
2 0 0 3 .  

The nature of t h e  Order appealed is a final agency action 
order concluding: (1.) That the Petitioners motion for 
reconsideration be dismissed and (2) T h a t  the Petitioner's 
motion for reconsideration of Order No. PSC-02-1516-FOF-E1 
be denied. Attached is a copy of the Public Service 
Commission Order that was provided to Petitioners by the 
office of Blanca S. Bayo', Director Division of the 
Commission C l e r k  and Administrative Services, representing 
a conformed copy showing Blanca S. Bayo's signature as 
required by Rule 9.110, Florida Rules Appellate Procedure. 
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Certificate of Service 

I HEREBY CERTIFY t h a t  a true and correct copy of the notice 
of appeal has been mailed to the C l e r k  for the F l o r i d a  
Supreme Court and to the C l e r k  f o r  t h e  Public Service 
Commission, this gth day of May, 2003. 

By: 
Jvse Gutmaw Qualified Representative 
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BEFORE: THE FLQRIDA PUBLIC SERVICE COMMISSION 

In re: Complaint against Plurida 
power E Light Company regarding 
placement of power poles and 
tra~1E"ssion lines by Amy & Jose 
Gutman, Teresa Badillo, and Jeff 
Lessera 

The following Camiaaioners participated in the d i e p a i t i o n  of 
this matter: 

LILA A,  W E R ,  C h a i q n  
J. TERRY DEASON , 

BRAULfO t. BAEZ 
RUDOLPH nRWDY" BRADLEY 

BY THE COMMISSION: I 

Three separate informal cornplaints were filed with our 
Division of Consumer Affairs against F l o r i d a  Power & Light Company 
( "FPL") regarding the placement of a particular FPL transmission 
line. The named complainants w e r e  Joaa and Amy Gutman (Request No, 
3661723) TereiEia Badillo (Request No. 344754E) and Jeff Lesarra 
(Request NO. 367987E) + The line in question i s  a 230kV 
transmission line t ha t  suns 4 .75  milee in length along the aouth 
bank: of the South Florida Water Management District's (uSFwruaDm) 
Hillsboro Canal and the north ahouldar of 'Lox Road in northweet 
Broward County and aouthweat Palm Beach CaunGy, Florida. The line, 
known as the "Parkland Line/ connects FPL's newly-constructed 
Parkland substation to FPL'8 exieting tsartamission syatam. The 
land permit authorizing the line wae gxantea by the mverning Board 
of the SFWMD at its July 2000 meeting, and conetmction of the line 
began in late October 2 0 0 0 .  

In June 2001, our staff canductad two mediation sessions with 
FPL and the complainant8 to explore the possibility of settlement, 

* 
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but no resolution of the complaints was rebched. Our s t a f f  made 
additional attempts to i n f a m l l y  resblve thia matter through 
agreement among the parties, but tWae a t t e w t s  were not 
euccessful I By letter dated A p r i l  5 ,  2002, our staff provided the 
parties with its propoaed resolution of these complaints, pursuant 
to Rule 25-22.032, Florida Adminietrative Code. The proposed 
resolution concluded that the transmimian line in queation i6 in 
compliance w i t h  the National Electrical Safety Code (nNESCH) , which 
t h i s  Commissian enforces, and that the remaining concerns involve 
subjects not within our jurisdiction and thus should be dismissed. 
By letter dated April 24, 2 0 0 2 ,  FPL concurred with the proposed 
re~olution and requeBted that a recommendation concerning theee 
complainte be submitted for our eonsideration. 0x1 ~ a y  2 ,  2 0 0 2 ,  the 
complainants filed their response to the proposed resolution, 
requesting that they be heard before UB on thia matter. 

Because two informal mediation aeeeione with the parties had 
already been conducted, an inform1 conference wan found 
unnecessary. Accordingly, we heard from tbe c~mplaiaaats and FPL 
on this matter at our May 21, 2 0 0 2 ,  Agenda Conference. By Order 
No. PSC-02-6788-PAA-EII issued June 10, 2002, in this docket ( the  
"June 10 Order") , we made the following findings: (1) the power 
poles and other facilitiee associated with FPL's Parkland 
transmission line are constructed in compliance with the NESC; and 
(2 )  we do not have the authority to grant the relief 'repeated by 
the complainants, i .e.  I to require FPL to relocate its Parkland 
bine, based on the concern6 raised by the complainants other than 
concerns t ha t  the Parkland Line does not corcrply w i t h  the m S C .  The 
first finding was made aE; proposed agency action in Part 11 of the 
Order, and the second finding was made as final agency action in 
Part I11 o f  the Order. (Part I of the Order consiatsd only af the 
case background.) 

On July 1, 2 0 0 2 ,  Jo8e Gutman, Suzanne Terwilliger, Jeff 
Leserra, Donna Termant, and Tsxaaa Badillo (collectively, 
"petitionersn) f i l e d  a petition far a hearing before an 
Administrative Law Judge ( * A L P  } on both the proposed agency action 
and final agency action taken in our ,Tune ,IO Order, On July 17, 
2 0 0 2 ,  FPL filed a m t l o n  to dismiss the petitioners' request fo r  
hearing, and the petitionere,filed a response to FPL's motion to 
dislmise on July 31, 2 0 0 2 -  
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By Order No. PSC-02-1516-FOF-B1, issued November 5 ,  2002 (the 
"November 5 Order"), we granted FPL'S -tion to dismise the 
petitioners' requeat far hearing. F i r e t ,  wm granted FPL's motion 
to dismisar, without prejudice, the petitioners' request for hearing 
on P a r t  XI of the June 10 Order, finding that tha petitioners did 
riot specifically plead how the Parkland LAne is not in compliance 
with the NESC, nor how such nan-campliance.with the NESC entitlee 
the petitioners ta the relief they aeek, L e e t  hwving the line 
relocated. Petitioners were afforded the opportunity to amend 
t h e i r  request for hearing to make such I apecif ic  allegations. 
Second, we granted FPL's motion to d i a d e a ,  with prejudice, the 
petitioners' request far hearing on P a r t  XIJ of the June 10 Order. 
We noted that P a r t  111 o f  the O r d e r  was is~ued a8 final agency 
action, and the Order did not provide an opportunity to request a 
hearing on P a r t  III because the l a w  providem no right to reqlueet a 
hearing on final agency action. 

On November 18, 2 0 0 2 ,  the petitionera filed a motion for  
reconsideration of the November 5 Order. FpL filed its reaponace to 
the petitioners' motion for reconsideration on November 2 7 ,  2 0 0 2 .  
This Order addressas the petitionere' motiqn for reconsideration. 
We have juriadictfan over this mattar purauant to the provisions OF 
Chapter 366, Florida Statutes, including Sectiona 366.04 and 
3 6 6 , 0 5 ,  Florida Statutes. 

11. MOTION FOR R E C O N S I P ~ T X O N  

The applicable standard of review for: a motion for 
reconsideration i s  whether the motion ideatif ies a m e  point of fact 
or law that w a s  overLaaked OX' not coaeSdered by the decision-maker 
in rendering its order. m d .  Cab co, v, #ins I 146 So. 2d 089  
(Fla. 1 9 6 2 ) -  The mere fact that a party disagrees with the order 
is not a valid basis f o r  reconsideration. u. Further, reweighing 
of the evidence is not a sufficient baeia for reconsideration, 
State v, -Green, I 104 So. 2d 817 ( F l a .  1st DCA 1 9 5 8 ) .  

The petitioners aak thia Cammission to reconaider our Ordir 
Na. PSC-1516-FOP-E1 (the Wovernber 5 OrderN) in its antlrety, We 
addreee the petitioners' motion in two par&: (1) w i t h  respect tu 
our deciaion to grant FPL'a mgtion to diemipe, with prejudice, the 
petitioners' request for hearing on P a r t  111 of the June 10 Order, 
which wae issued aE final agency action; and (2)  with respect to 

. -  
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our decision to grant FPL's motion to d l g m b ~ ~ ,  without prejudice, 
the petitionera' requeat for hearing an Part 11 of the June 10 
Order, which was isaued as proposed agency action. 

A, Reconeideration of D i s m i m a l  of Requelst for Hearing on Part 
1x1 of Order No. PSC-02-0788-PAA-E1 

nt s 

In their motion, the petitioners cont9nd that their request 
for hearing on Part I11 of the June 10 Order ahauld have been 
canaidered not only a6 a raquent for hearing but also ae a t imely 
request for reconsiderati~n of Part IIT of the Order- Although not 
stated directly in their  mation, the petitionere appear to suggest 
that thia Commission erred by doing atherwiae. The petitioners 
assert that the June 10 Order m w ~ O  complex with a number of time 
frames far response that were specified at the end of the Order" 
and did not clearly indicate that parties seeking recon~ideration 
of the  Order would not have an additional five days, beyond the 15 
day reconsideration period set forth in the Order, -as permitted 
under Rule 28-106 I 103, [Florida Administrative Code] . The 
petitioners further argue that the Uniform Rules of Procedure allow 
an additional five days, beyond the 15 day,reeonsjidcration period 
set  forth in the June 10 Order, far the petitioners to seek 
reconsideration of the Order- Noting their status ae pro ae 
litigants, the petitioners ask u3 to apply principles of excusable 
neglect and equitable tolling and allow the petitionere nthe 
opportunity to be heard and ta seek further proeaedinga" in 
response to P a r t  111 of the Order. The petitioners go on to argue 
that ,  contrary to OUT findings in Part I11 o f  the June 10 Order, 
this Commission dm6 have jurisdiction to require FPL ta ralacata 
its power lines as necessary to promote the p a l i c  welfare. 

F- m n  

~n its response, FPL notes that the primary rationale stated 
in our November 5 Order for diemfeaing the pktitioners' requast fbr 
hearing on P a r t  111 of the June 10 Order ia that the Order did not 
provide an opportunity to requaat a hearing on Part 111 becauae the 
l a w  provides nu right to roqupst a hearing on final agency action. 
FPL staters that the petitioners' motion for recanaideratian 
entirely ignuses this primary rationale, instead focusing on a 
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tangential finding in the November 5 Order that even i f  the 
petitioners' rawest for hearing is carddared as a request for 
reconsideration, i t  must be denied as UIlCiviely. FPL contend6 that 
nothing in the petitioners' requeet fox hearing could conceivably 
qualify as a motion fax reconaideration of Par t  III of the Juna 10 
Order, and, therefore, we need not perfarm an analysis of the 
timeliness of such a mation. Xn m y  event, FPL aaserts that wa 
correctly construed the Uhiform Rulee of Procedure a8 not 
permitting an additional five day8 for eervica of a motion far 
reconsideration. Further, FPL aseerta that the petitioners' mation 
for reconsideration provides no valid just$fication far applying 
the doctrines of excusable neglect or equitable tol l ing such that 
petitioners should have been given additional time to f i l e  a motion 
far reconsideration o f  the June 10 order. 

Our November 5 Order state#, in pertinent part: 

we grant FPL's motion tu dismies, with prejudice, the 
petitioners' requaat for hearing on P a r t  111 of Order No. 
~$C-02-0788-PAA-E1. P a r t  111 of the Okdcr wan isaued as 
final agency action. The "Notice of Further Proceedings 
and Judicial Review" set forth at the end of the Order, 
as required by Section 120,569(1), Florida Statutes, 
clearly sets forth the righter af the parties to appeal or 
aeek reconsideration of P a r t  1x1 of the Order and the 
deadlines far doing both. The Order does not provide an 
opportunity to request a hearing on Pakt XI1 because the 
law provides no right to requeet a hearing on final 
agency action. 

The petitioners appear to suggest that their filing i s  
appropriate because it was made within the t i m e  allowed 
for seeking reconsideration of Part XI1 of the Order. 
The getitionera are incorrect. Even i f  the petitioners' 
filing i s  considered ass a request for recamideration of 
P a r t  TII, it met be denied a8 untimely. The *Notice of 
Further Proceedings and Judicial ReviewW aet  forth at the 
end of the Order clear,ly atates that any request for 
reconsideration of P a r t  I11 must be filed within 15 days 
of the issuance of the Order. Contrary to the 
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petitioners suggestion, an additional five days is not 
permitted under Rule 28-106.103, F l o r i d a  Admhistrative 
code. That rule clearly etates that nk additional time 
shall be added when the period of time begfm pursuant to 
the type of notice described in Rule 28406,111, Florida 
Administrative Code, e , g , ,  the "Notice of Further 
Proceedings and Judicial Review" set forth at the end of. 
Order No. PSC-02-0788-PAA-EI. Further, the csurts have 
not permitted extensions of t i m e  to request 
reconsideration o f  final agency action. Cy Qf 

, 432 w o l l ~ o o  d v .  Pub l i e  mr31 o v ~ e  Rela tians C o m s . ~ o q  
So. 2d 79 (Fla. 4th OCA 1983). 

I '  

Clearly, w e  dismiecrad the petitioners' request for hearing on 
P a r t  111 of the June 10 Order because n e i t h a  the Order nor the law 
provided the right to request a hearing on f h a l  agency action. As 
FPL nOte8, the petitfoners entirely ignore this rationale in their 
motion for reconsideration, Hence, the motion for reconsideration 
fail8 to identify any point of fact or law that thisr Commission 
overlooked or failed to consider in reaching this diapokitive 
finding - 

The petitioners' request for hearing expressly sought a 
hearing on bath the proposed agency action and final agency action 
portions of our June 10 Order. Among the disputed issues set forth 
in the petitioners' request for hearing w e r e  the matters addressed 
as final agency action in P a r t  IIX o f  the June 10 Order. Further, 
as FPL points out in i t 8  saspdn6e.to the p t i t i ~ n e r a ~  motion for 
reconsideration, the petitioners' rewent for hearing followed the 
format of a petition to initiate proceedings and ended by 
requesting relief an the form of "the right ta appear before an 
Administrative Law Judge, and have the AL3 d e t e d n e  , if the 
P$C does indeed have right to aimply dfami88 [the concern8 
dismissed in P a r t  111 of the June 10 Order].u Thua, we agree with 
FPL that nothing in the petitioners' request far hearing could 
conceivably qualify as a motion for reconsideration an Part 1x1 of 
our June 10 Order. 

In their July 31, 2 0 0 2 ,  reegonee ta FPL's motion to dismiss 
their request for hearing, !he petitioners suggested that  their 
requeat far hearing was timely filed within the 15 day time period 
set forth in the June 10 Order. S t i l l ,  the petitioners did not 

I 
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submit that they had intended their request for hearing on Part T I 1  
of the June 10 Order as a motion fox recanlrideration. In the 
intereet of being thorough, our order addressed a hypothetical 
situation in which the petitionere had intqded their request far 
hearing as a motion far reconsideration. However, because none o f  
the petitioners' pleadings had given any indication that their 
request for hearing on Part IT1 of the June 10 Order wag intended 
as a motion for reconsideration, the petitioners cannot now aslgert 
that this Comiesion erred by not treating their recpeat for 
hearing as a motion far reconaideration aleo. Accordingly, an 
analysis of the timelia868 Of a motion for reconaideratian would be 
merely an academic exercirme. 

In conclusion, w e  deny the petitionere' motion for 
reconsideration of our decision to diBl'ni88 the petitioners' reweet 
far hearing 0x1 Part I11 of the June 10 Order, 

€3. Reconsideratkm Of b18miSml of  Requerat for Hearing an P a r t  11 
of Order No. PSC-02-0788-PAA-ES 

In their motion, the petationera aak this Camissfon to 
reconsider that portion of the Navember 5 Order which dismirataes the 
petitionera' request far hearing on P a r t  TI of the &me 10 Order 
without prejudice to amend. Further, the petitioners ask that our 
engineers verify whether the Parkland L i n e  camplies with NESC 
requirements. 

F i r s t ,  the petitioners amsert that ouk engineers done 
only a minimal viaual wemiew of the tra&miesion line s i t e  and 
without any review of  FPL engineering documents, and without any 
independent profeseianal engineering analysis," The petitionere 
contend that they CBR only rely on FPL% general statements that 
the Parkland Line complies with the NESC without any supporting 
documentation Erom FPL or "exttm"a1y verifiable engineering 
reports,w Second, the getitionera aoraert that this ie the first 
time that FPL has used thin type of power pole on a parallel ruxa 80 

close to a canal, and that FPL's lack of experience with such an 
inatallation raiae8 a aafaty,concern. Third, the petitioners note 
that FPL applied for a modification to their S- permit to change 
the design of the transmission line project to make it compliant 
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with PpL's internal standards. The petitionare aeaert that FPL'S 
application for a permit modification calls, into queetio~l whether 
the Parkland Line has been in compliance with the "ESC a l l  along- 
Fourth, the petitkx"ra auggeet that the atep8 PPL has taken to 
comply with its internal standards may be related to pmr soil 
cOnditio118 an the canal bank, then que~tion whether other problems 
could be preaent along tho canal bank. 

~n i t 4 3  respome, FPL asserts that the point@ raiaed by the 
petitioners do not warrant recanaideration of Part 11 of tha June 
10 Order. FPL asserts that the petitionera firet point, as eat  
forth above, i s  "just plain wrong." PPL notes that on September 6 ,  
2002, a Commi;Ssion engineer completed a aafety evaluation of the 
parkland Line baaed upon an inspection of each pole  and concluded 
that there was not a -single txaca" af a po88ible m$C violation. 
As to the pttitianers second point, FPL aee$rta that the 
petitionera' motion for reconsideration &e# no reference to 
anything in the NESC that relatea to placement of p l c s  near canale 
or to a requirement far prior experience installing auch poles. A8 
to the petitioners' third point, FPL nates that the modification to 
its SFwMD permit was obtained to modify the,Parkland Line to meet 
FPL's int@rnal atandarder, not NESC requiramenta. FBL ar~~erts  that 
by taking these 8tep8, the Parkland Line is preeumably safer now 
rather than laas safe, FPL asersrte that the petitioners' fourth 
point is Ao m o r e  than speculation and cannot be the type of  
specific allegation of non-compliance with the NESC contemplated by 
the November 5 Order, 

Q U ~  November 5 Order states, in pertinent part: 

We further grant FPL's motion ta dirsrriisrr, without 
prejudice, the petitioners' xequeat Car baring ~n P a r t  
XI of Order No. FSC-02-0388-PAA-EX. , W e  tend to agree 
with FPL'a suggestion that the appropriate remedy far any 
deficiency found in the line i s  correction of that 
deficiency, rather than* relocation of the line. The 
petitioners have not specifically pled how the Parkland 
Line is not in compliance w i t h  the NESC, nor have they 
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pled how such ncm-compliance with the NESC entitles the 
petitionere to the relief they meek, L e l f  having the 
line relocated. Accordingly, the petitioners' requeet 
€or hearing as to Part I1 of the OFder ie diemianad 
without prejudice to the petitioners' right to amend 
their request fox hearing to epecifical'ly allege how the 
Parkland Line is not in compliance with the NESC and why 
auch non-compliance rewirers rdocaticm of the line, 

The petitionera' motion for reconsideration fa i l s  to identify 
any point of fact or law that wae overlooked or not considered in 
zendering thie partion of the November 5 Order. The petitionere' 
first and third points, a@ set forth above, were raised by the 
petitioners in their request far hearing a d  wexa considered in 
rendering the $November 5 Oxder. The patitianere' aecand and hmth 
gointe, as set forth above, intraduce crpeculation of mafsty 
concerns hcauae thia ib the firet t i m e  FPL hae insta l led  a 
tranamiasian line &hng a canal and because poor soil conditions 
may be present. Neither of these points undercuts the rationale 
for the relevant portion of the November 5 Order c i ted  above 
because neither point, had it bean preeentad prior to the November 
5 Order, specifically alleges non-compliance with the "ESC or haw 
such nm-compliance entitles the petitioners to the relief of 
having the Parkland Line moved. bur juxiadiction over the eafety 
of transmiasion facilities is limited to enforcement of the NESC'a 
requirements. Thus, it would be gointlsaa to mwe toward a fo-1 
hearing without an allegation of an NESC violation within our 
jurisdiction to remedy. 

In conclusion, w e  deny the petikioners' motion fox 
reconsideration of the Commi8sfon' cs decision to dimnina, without 
prejudice, the petitionera' requaat for hebring on Part If of the 
June 10 Order. 

XI1 

Our Novambat- 5 Order provided the petitioners the opportunity 
to fils, w i t h i n  24 days of the isaruance of that Order, an amended 
request far hearing on Part I1 of the June 10 Order, The November 
5 order went on to state that i f  an amended requcet for hearing was 
not filed within that time, this docket would be administratively 
claaed - 
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Citing Rule 25-22 060 (1) (c) Florida Addnietrative Code, FPL 
argues that the petitioners no longer ha+e the option of filing an 
amnded request far hearing on P a r t  II of the June 10 brdax. Rule 
25-22 - 0 6 0  (1) ( c )  I Florida Administrative Code, provides that .L [a] 
final order shall not be deemed rendered for  the purpose of 
judicial review until the C"ia0ion dislgqsea of any mtian and 
cro86 motion for reconeideration of that order, but th is  p;roviaian 
does not serve automtrically to etaythe effectiveness of any such 
final order." Thue, FPL argues that the petitioners mation for 
reconsideration did nut autcnnatically atay the effectivenese of the 
N o v m b t r  5 order, in particular the 20 day t i m e  period provided for 
filing a . ~  amended request for hearing. 

We find that the petitioners reasonably believed that their 
motion for reconsideration would tall the 20 day time period for 
filing an amended request fo r  hearing. The portion of the November 
5 Order which provided the petitioners the opportunity to f i l e  an 
amended petition was issued as procedural rkthcr than final agency 
action. Thus, the rule cited by mL, which relatee to final 
orders, docs not appear apply in t h i s  inetance. Fuaher, i f  the 
petitioners' mation tor racmsidemation w e r e  resolved in their 
favor, filing an amended petition would have h e n  unnecessary, 

Therefare, we order that thia docket remain open to allow the 
petitionere the opportunity ta amend their.rqyeat fbr hearing on 
P a r t  11 of the June 10 Order to specifically allege how the 
Parkland Line i s  not in compliance with the NESC and why such non- 
compliance requires relocation of the line. If an amanded petition 
meeting thcret requirements is not filed within 20 daye of our April 
1, 2003, vote on thib matter, this docket shall be administratively 
closed - 

Based on the foregoing, it i e  

QRDERED by the F l o r i d a  Public Sewice Camisrsion that the 
petitioners' motion far reconsideration of Order No. PSC-02-1516- 
FOF-EL i ! ! m ~ d  N O ~ m b e r  5 ,  2002, i s  denied. It i s  further 

ORDERED that i f  the petitionerrs do not f i l a  an amended 
petition meeting the requirements of Order No. PSC-02-1516~FOF-EI 
within 20  days Of Our April" 1, 2003, vote on this matter, this 
docket shall be adminietratively closed. 
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BY ORDER of the Florida public Service Cormmiserion this 15fh 
day of W S . ,  2UU- 

Li _ _ _  

BLANCA S ,  BAY& Director- 
Divfaion of the Ckmuniseian Clerk 
and Adminimtrative Services 

( S E A L )  

WCK 

The Florida Public Service Codsaion is required by S G C t l O n  
120.56961) I Florida Statutes, to notify parties of any 
addni8tratlVe hearing or judicial review of,  Coxm~&8sian orders that 
is available undex Sections 120.57 or 120.68, Florida Statutes, a8 
we13 as the proced~xcas snd time limitr that appLy. 'Thio notice 
should not be construed to mean a11 requasti far an administrative 
hearing or judicial review will be granted or result i n  the relief 
sought 

Any party adversely affected by the Conimiasrion' e final action 
in thia matter m y  request judicial review tiy the Florida Supreme 
court in the case of an electric, gae ox telephone utility or the 
Firat D i s t r i c t  Court of Appeal in the caee of a water or waetewater 
utility by filing a notice of appeal with the Director, Division of 
the Commisaisn Clerk and Admirristratfve Services, 2540 Shumard Oak 
Boulevard, Tallahassee, Florida 32399-0850, and fSling a copy of 
the notice of appeal =d the filing fee with the appropriate court. 
This filing m a t  be completed w i t h i n  thirty ( 3 0 )  days after the 
issuance of this order, pursuant to Rule 9.110, F l o r i d a  Rules o f  
Appellate Procedure. The notice of appeal met be in the form 
specified in Rule g490O(a), Plarida Rules of Appellate Procedure. 

MRY-8-2003 THU 81:27PM ID: 
TnTLll P 1 3  

P Q f S r  I P  


