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PART1 C I PAT1 NG : 

HAROLD McLEAN, GENERAL COUNSEL, and JENNIFER 

BRUBAKER, ESQUIRE, FPSC General Counsel ' s  Of f i ce ,  2540 Shumard 

Oak Boulevard, Tallahassee, F lor ida 32399-0850, appearing on 

behal f  o f  the Commission S t a f f .  
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P R O C E E D I N G S  

CHAIRMAN JABER: That takes us back t o  I t e m  Number 9. 

Commissioners, I wanted t o  t e l l  you t h a t  I have had 

several requests f o r  deferra l  on t h i s  item. The f i r s t  one came 

from the  company, I want t o  say a couple o f  weeks back, w i t h  a 

coup1 e o f  dates suggested by the company f o r  reschedul i n g  the 

matter. And a f t e r  my aide consulted w i t h  your aides, i t  looked 

l i k e  a couple o f  Commissioners were not  avai lab le on the dates 

t h a t  were suggested. 

Subsequently I denied the  request f o r  a de fer ra l .  I 

have had a second request f o r  a de fer ra l  from one o f  the 

pa r t i es ,  Mike Twomey. I n  add i t ion  t o  tha t ,  we have had Publ ic  

Counsel f i l e  a motion i n  l im ine  and motion t o  s t r i ke ,  and then 

a recent in te rvent ion  by the Attorney General, which was 

granted, I th ink ,  by the prehearing o f f i c e r .  

I am g i v ing  you a l l  the  background, because I rea l y  

would l i k e  some guidance from you on t h i s  one. I don ' t  rea l  y 

have strong fee l ings one way or  the  other. I f  I had t o  decide, 

I am inc l i ned  t o  a l low s t a f f  enough t ime t o  address the motion 

i n  l im ine  and t o  a l low them t o  no t ice  t h a t  i tem and maybe even 

have ora l  argument, but  I would l i k e  t o  hear from the 

Commi ssioners. 

Commi ss i  oner Davi dson? 

COMMISSIONER DAVIDSON: Thank you, Chairman. That 

would be my i n c l i n a t i o n ,  as we l l .  While i t  would be nice t o  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

4 

j e t  t h i s  case resolved, i t  has been on the  docket f o r  awhile, I 

think i t  i s  important t o  g ive the  intervenors and Mr. Twomey 

rime t o  do what they fee l  they need t o  occur. And I also th ink  

it i s  important t o  al low s t a f f  t o  have t i m e  t o  address t h i s  

notion i n  l imine,  which may have a meaningful impact on the 

iutcome o f  the case. 

I th ink  i n  the long-run, de fer r ing  t h i s  i s  not  going 

to burden F lo r ida  ratepayers a t  a l l .  Because whatever the 

iutcome i s ,  i t  w i l l  have a re t roac t i ve  e f f e c t .  So the  

zustomers i n  the  s ta te  won' t  be short-changed. 

iroblem a t  a l l  w i th  a de fe r ra l .  And, o f  course, I ' m  ava i lab le 

For any date tha t  f i t s  w i t h i n  the  Commissioners' calendar, 

2xcept f o r  one day t h i s  month, the  30th. 

I have no 

MR. BRADBURY: Commissioner Bradley. 

COMMISSIONER BRADLEY: I would agree w i th  

Commissioner Davidson. However, I would a lso l i k e  t o  throw out 

some other thoughts o r  concepts f o r  consideration. You know, 

the Commission r e a l l y  d i d  not  have the  opportuni ty t o  look a t  

a l l  the fac ts  i n  t h i s  case, which i n  my opinion disadvantages 

any decision t h a t  we might make. And r i g h t  now i t  appears as 

i f  a negotiated agreement i s  being h igh l y  contested by both 

par t ies .  

I th ink  tha t  i t  might be more prudent f o r  t h i s  

Commission t o  j u s t  d isso lve the  agreement al together,  and t o  

schedule t h i s  matter f o r  a f u l l  blown r a t e  case so t h a t  we can 

FLORIDA PUBLIC SERVICE COMMISSION 
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do discovery, take testimony, and decide the  mer i ts  o f  the  

case. O r  i f  the  Commission so wishes, one other opt ion would 

be t o  send t h i s  matter, since i t  i s  a contractual disagreement 

i n  my opinion, send t h i s  mat te r  over t o  the  appropriate cour t  

t o  decide the  mer i ts  o f  the contract  t h a t  i s  i n  dispute. Just 

some thoughts from me. 

But I w i l l  go along w i t h  Commissioner Deason's 

wishes, i f  my fe l l ow  Commissioners want t o  take t h a t  route.  

But I th ink  t h a t  t h i s  matter needs t o  e i t h e r  be given f u l l  

consideration o r  be sent t o  the appropriate venue, and I th ink  

tha t  venue i s  the cour t  system. 

CHAIRMAN JABER: Commissioner Deason. 

COMMISSIONER DEASON: Let  me j u s t  - -  I w i l l  go ahead 

and pipe i n  a t  t h i s  t ime and maybe have a l i t t l e  b i t  o f  a 

d i f f e r e n t  opinion. 

ind icated by my fe l l ow  Commissioners, bu t  my pos i t i on  i s  

d i f f e ren t .  I am prepared t o  go forward today. It i s  my 

preference t o  go forward today. This matter has been pending 

f o r  some time. We have had the bene f i t  o f  the  p e t i t i o n  and the 

response. 

I cer ta in l y  respect the  pos i t ions  j u s t  

We have had the bene f i t  o f  a s t a f f  recommendation. I 

know tha t  there has been some motions f i l e d  here very recent ly .  

I have reviewed those t h i s  morning before coming down, and I 

th ink  they are p r e t t y  l i m i t e d  i n  scope. And I th ink  t h a t  I 

feel  comfortable going ahead and r u l i n g  on those today without 

FLORIDA PUBLIC SERVICE COMMISSION 
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the bene f i t  o f  delaying t h i s  f o r  s t a f f  t o  do any analysis on 

tha t .  

I do agree w i th  Commissioner Davidson t h a t  there i s  

no harm t o  the ratepayers by de fe r ra l .  And i f  t h a t  i s  the wish 

o f  the Commission, I am ce r ta in l y  not going t o  object  t o  i t . I 

j u s t  t h i n k  i t  i s  preferable t o  go ahead and get t h i s  matter 

behind us. And i f  there i s  t o  be an addi t ional  refund t o  

customers, have tha t  done. I f  there i s  not ,  go ahead and 

n o t i f y  customers t h a t  there i s  not t o  be an addi t ional  refund. 

But I guess I ' m  speaking more o f  preference and my own personal 

perspective. 

would p re fe r .  

I am ready t o  go forward, and t h a t  i s  what I 

CHAIRMAN JABER: Commissioner Baez, you had your 

microphone on, as we l l?  

COMMISSIONER BAEZ: Yes, Madam Chairman. I walked i n  

ready, o r  a t  l eas t  a couple o f  days ago, as ea r l y  as a couple 

o f  days ago I was ready t o  move forward w i t h  t h i s .  Because 

l i k e  Commissioner Deason, I th ink  t h a t  we have had t h i s  

question, i t  has been perco lat ing f o r  some time. I would 

support a de fer ra l ,  however, f o r  t h i s  reason. I th ink  now - -  
the f i r s t  request f o r  de fer ra l  ran i n t o  scheduling problems. 

I th ink  what we have before us now i s  a d i f f e r e n t  

s i t ua t i on .  We ac tua l l y  have a document t h a t  although I have 

reviewed it, I th ink  we could a l l  bene f i t  from perhaps even 

o r a l  argument on the motion, because i t  does impact the actua 

FLORIDA PUBLIC SERVICE COMMISSION 
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?ecommendation t h a t  we have before us. 
So I t h i n k  i n  order t o  give us a l l  time t o  really 

2xamine i t  closely, give s taff  the opportunity t o  analyze i t  

and t o  come back w i t h  some form of recommendation, I t h i n k  i t  

vould benefit us a l l  t o  defer. Although I 'm not quite sure 
vhat the timelines are, and t h a t  was a question t h a t  I would 

) u t  t o  the chair. What kind of dates are we looking a t  and 

vhat k ind  of time frame? 
CHAIRMAN JABER: Yes. We have tentatively looked 

a t  - -  well, le t  me not say tentatively. There are two days 

tha t  I know, Commissioners, are available i n  the very near 
future. And I am glad you asked t h a t ,  Commissioner Baez, 
lecause i t  gives me an opportunity t o  express some real 
frustration w i t h  the parties and how this case has been 
iandl ed. 

The i n i t i a l  difficulty i n  looking a t  the f i r s t  
request for a deferral was t o  - -  was because of people's 
vacation calendar, and one attorney's unavai 1 abi 1 i t y .  And, you 

mow, while I try t o  be flexible, and I know I am flexible as 
it relates t o  the Commission calendar, our agenda conferences 
we noticed and on the Internet for a long period of time. And 

i f  a company who knows there i s  a case pending i n  front of the 
:ommission allows key people t o  be on vacation, t h a t  i s  their 
problem, not my problem. 

And i t  makes for a difficult scheduling issue, 

FLORIDA PUBLIC SERVICE COMMISSION 
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because you have t o  keep i n  mind - - I a1 so have t o  keep i n  mind 

f i v e  Commissioners who have very busy hearing schedules. We 

have other indus t r ies  we regulate. And the  Commissioners - -  I 
don ' t  want t o  leave the impression t h a t  the  Commissioners were 

unavailable because they had personal issues. No, they were 

coming back o r  a t  a hearing. And you have t o  keep t h a t  i n  

mind . 
The other t h i n g  tha t  makes t h i s  a very f r u s t r a t i n g  

s i t ua t i on  i s ,  un l i ke  Commissioner Bradley, I do th ink  we have 

everything i n  f r o n t  o f  us we need t o  go forward. 

t o  prejudge the  outcome o f  t h i s ,  so I don ' t  want t o  speak t o  

the venue, the  appropriate venue. And i n  saying a l l  o f  tha t ,  

there are two days, Commissioner Baez, one t h a t  I would l i k e  t o  

hold f o r  an ora l  argument and d i spos i t i on  o f  the  motion i n  

l imine.  That date i s  June 30th. It w i l l  invo lve my moving 

In te rna l  A f f a i r s  t o  the  next day, but I t h i n k  t h a t  i s  

acceptab e. 

I don ' t  want 

The second date i s  the day I propose we have a 

special agenda conference t o  u l t ima te l y  dispose o f  the  

recommendation i n  f r o n t  o f  us, and t h a t  i s  J u l y  9th.  And I 

want t o  p u b l i c l y  say those dates so t h a t  t he  pa r t i es  can do 

whatever i t  i s  they need t o  do t o  rearrange t h e i r  schedules and 

t o  f i n d  attorneys t h a t  are avai lab le June 30th and Ju l y  9th,  

because requests f o r  de fer ra l  w i l l  not be looked upon 

favorably. And I hope I have your support there,  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

9 

Commissioners. Saying a l l  of t h a t ,  I recognize we d o n ' t  have a 
motion. 

COMMISSIONER DAVIDSON: Well, one comment, and then a 
motion. I agree w i t h  the Chair. While I was not involved i n  

the dispute t h a t  gave rise t o  the settlement agreement, we do 

have a negotiated signed contract t h a t  I feel i t  i s  incumbent 
upon us t o  interpret and enforce. 
t h a t  have been expressed, b u t  we can't punt .  

contract i s  before us. I t  arose out of a dispute t h a t  the 
Commission handled, and we have t o  interpret t h a t .  

I understand the concerns 
I mean, the 

T h a t  said, I would move t h a t  we defer this matter t o  
- -  i n  accordance w i t h  the schedule stated by the Chair; oral 
argument on the motion i n  limine t o  be held on June 30th ,  and a 
special agenda on the dispute i tself  t o  be held on June 9 t h .  

And t h a t  i s  my motion. 
CHAIRMAN JABER: Commi ssioner Davidson, hold onto 

t h a t  motion, because Commissioner Bradley had a question. 
COMMISSIONER BRADLEY: Yes. I guess my question i s ,  

and I d o n ' t  disagree w i t h  the motion, but  t o  interpret and t o  
enforce w i t h o u t  t ak ing  further testimony, i n  my opinion, just 
necessitates a fu l l  blown rate case. 
how we are going t o  interpret the contract and how we are going 

t o  enforce i t  w i t h o u t  really having a l l  of the facts before us. 
And t h a t  i s  my only question and my dilemma. B u t  I know t h a t  
we have a very competent staff ,  and staff t h a t  wil l  work w i t h  

I'm trying t o  figure out  

FLORIDA PUBLIC SERVICE COMMISSION 
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a l l  the par t ies  t h a t  have a vested i n te res t  i n  t h i s  ma t te r .  So 

a t  t h i s  po in t ,  I w i l l  agree t o  the motion, bu t  I would j u s t  

l i k e  f o r  the other members t o  be mindful o f  my concerns. 

CHAIRMAN JABER: Thank you, Commissioner Bad1 ey. 

COMMISSIONER DAVIDSON: Chairman, as an addi t ional  

new commissioner, can I respond t o  t h a t  question? 

CHAIRMAN JABER: Oh, absolutely. 

COMMISSIONER DAVIDSON: And I th ink  i t  would be 

he lp fu l ,  and maybe i f  I am on base i f  you a l l  could l e t  me 

know, o r  i f  I am o f f  base. My understanding, Commissioner 

Bradley, i s  t h a t  the u l t imate  recommendation and decis ion on 

the motion i n  l im ine  w i l l  decide whether o r  not addi t ional  

informat ion would be considered. I f  there i s  a basis f o r  

grant ing - -  i f  the  motion i n  l im ine  i s  granted, t h a t  would 

impact, I guess, the scope o f  the i nqu i r y .  And I guess I can ' t  

r e a l l y  comment more wi thout  going t o  the mer i ts .  

But I th ink  the  contract  i t s e l f  resolves the  issue o f  

the f u l l  blown r a t e  case. But t h a t  may be going t o  the  mer i ts ,  

lrJhich I guess we w i l l  hear on the  9th.  But, I mean, I hear the  

concerns tha t ,  you know, we need t o  understand what i s  going 

m, but,  again, I th ink  t h a t  we have got i t  here. That i s  j u s t  

3 comment. 

CHAIRMAN JABER: Commissioner Davidson, on your 

notion, can I get you t o  add t h a t  i t  would be an ora l  argument 

m d  d ispos i t ion  o f  the  motion i n  l imine? I th ink  t h a t  i s  what 

FLORIDA PUBLIC SERVICE COMMISSION 
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you meant. You sa id ora l  argument, but  I also want t o  make 

zlear tha t  we w i l l  be vot ing.  

COMMISSIONER DAVIDSON: I w i l l  c l a r i f y  the motion, 

then. The motion would be tha t  on June 30th the Commission w i l l  

zonsider the motion i n  l im ine  t h a t  has been f i l e d ,  we w i l l  hear 

Ira1 argument and vote on tha t  motion. And then on J u l y  9th,  

ve w i l l  consider the underlying motion t o  enforce the  

Settlement agreement tha t  has been f i l e d  by OPC. 

CHAIRMAN JABER: Thank you. Well, I t h ink  there was 

already a second. Mr. McLean, before I c a l l  i t  for a vote, I 

vant t o  be c lear  t o  s t a f f  t ha t  on Ju l y  9 th  I want Publ ic  

:ounsel's motion for enforcement o f  the  settlement t o  be i n  a 

l o s i t i o n  t o  be voted on. So i f  there are any pending motions, 

you be prepared t o  include them i n  the  recommendation, but  t h i s  

Zase w i l l  be disposed o f  on Ju l y  9th. 

MR. McLEAN: Madam Chairman, on June 30th t h a t  o ra l  

argument i s  meant t o  address the motion - -  
CHAIRMAN JABER: Motion i n  l im ine .  

MR. McLEAN: Any pending motions? 

CHAIRMAN JABER: We1 1, you know, l e t  me leave t h a t  up 

to  your d isc re t ion .  I f  something comes i n ,  I w i l l  l e t  you 

w i n g  i t  up t o  us. We have two days avai lab le.  We have June 

30th and, as i t  stands now, t o  address the  motion i n  l imine.  

50 why don ' t  we cross the  br idge when we come t o  it. But I 

think i t  i s  f a i r  t o  say you have the  f l e x i b i l i t y  t o  b r i ng  any 

FLORIDA PUBLIC SERVICE COMMISSION 
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motion i n  f r o n t  o f  us on t h a t  date. 

MR. McLEAN: Understood. 

COMMISSIONER DAVIDSON: And I was going t o  add wh i le  

t h i s  i s  not necessary f o r  the motion, t h a t  maybe i t  should go 

onto the  record t h a t  i n  the event there are other motions t h a t  

need t o  be disposed o f ,  my motion would include a recogni t ion 

o f  t he  inherent au thor i ty  o f  the  cha i r  t o  schedule procedural ly 

how those motions would be resolved. So t h a t  would r e a l l y  be a 

c a t c h - a l l  t o  handle any other disputes t h a t  come in .  The 

Chair, I bel ieve, has t h a t  inherent au tho r i t y  on procedural 

matters. But I t h i n k  i t  i s  important t o  recognize i t  i n  the  

context o f  t h i s ,  so t h a t  we get  from none o f  the pa r t i es  any 

addi t ional  arguments o r  motions as t o  why t h i s  should be 

delayed o r  put  o f f  any fu r ther .  

MR. McLEAN: Understood. And, Madam Chairman, wh i le  

I 've got  my button down, l e t  me po in t  out  t h a t  we have a number 

3 f  good f a i t h  pa r t i es  represented by seasoned counsel and the  

3pportunity t o  s e t t l e  i s  always out there. 

CHAIRMAN JABER: Yes, I haven't gotten t o  t h a t  po in t  

yet. Mr. McLean, the other t h i n g  t h a t  we should c l a r i f y  - -  you 

j i d n ' t  t h i n k  I was going t o  l e t  t h i s  opportuni ty go, d i d  you? 

?emi ndi  ng you. 

MR. McLEAN: I thought you might. I was j u s t  

CHAIRMAN JABER: And i f  I haven't sa id  i n  the l a s t  

f i v e  minutes how f rus t ra ted  I am about how t h i s  i s  handled, l e t  
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me just say i t  again.  Mr. McLean, w i t h  respect t o  the 
prehearing o f f i c e r ,  we do have a prehearing officer i n  this 

case ,  so i f  there a r e  procedural motions t h a t  a r e  more 
appropr ia te  t o  go t o  h i m ,  d o n ' t  f o r g e t  t h a t ,  t o o .  

MR. McLEAN: Understood. 
CHAIRMAN JABER: Okay. W i t h  r e spec t  t o  settlement, 

looking a t  p o s i t i v e s  of every s i t u a t i o n ,  I would hope t h a t  
p a r t i e s  d o n ' t  l o s e  an oppor tuni ty  f o r  today through June 30 th  

and through July 9th t o  d ia logue  and understand more f u l l y  what 
the agreement says o r  what i t  d o e s n ' t  say.  And I t h i n k  i t  is  
just important t o  l eave  i t  a t  t h a t .  
t o  l eave  i t  a t  t h a t .  

I t  i s  just r ea l  important 

Commissioners, there was a motion and a second. 
Commissioner Deason, do you have a comment? 

COMMISSIONER DEASON: Before we vo te ,  just l e t  me 
i n d i c a t e  t h a t  I am going t o  support  the motion. I expressed a 
preference. I s t i l l  t h i n k  t h a t  i t  would be the best course of 
a c t i o n  t o  get this mat te r  behind us. I feel comfortable going 
forward. I c e r t a i n l y  am capable  of  counting vo te s .  I d o n ' t  
want there t o  be any dissent. 
been put forward is  c e r t a i n l y  workable. I would just encourage 
everyone t o  be mindful t h a t  we do need t o  get this behind us. 
And I t h i n k  the Chairman has given d i r e c t i o n  t o  us, s t a f f ,  and 
the p a r t i e s  t h a t  this is  going t o  be resolved a t  a time 
c e r t a i n ,  and I am comfortable w i t h  t h a t ,  so I can support  the 

I t h i n k  t h a t  the plan t h a t  has 
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motion. 

CHAIRMAN JABER: A motion and a second. A l l  those i n  

favor say aye. 

(Unanimous a f  f i r m a t i  ve vote. ) 

CHAIRMAN JABER: The motion ca r r i es  unanimously. 

Item 9 i s  deferred as a r t i cu la ted  by the  Commissioners, and 

tha t  takes us back t o  I tem 4. 
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