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MOTION FOR PROTECTIVE ORBPER AGAINST THE TAKING OF DEPOSITIONS
OF GARY ROBERTS AND H. WILLIAM HABERMEYER, JR.

Progress Energy Florida, Inc. (“Progress Energy”), through its undersigned counsel and
pursuant to Florida Rule of Civil Procedure 1.280(c), moves this Court to enter a protective order

quashing the Notice of Deposition directed to H. William Habermeyer, Jr. and Gary Roberts, and

states as follows:

l. On May 19, 2003, Charles J. Beck, deputy counsel for the Office of Public
Counsel (“Public Counsel”), issued a Notice of Deposition directed to Paul Lewis, Bonnie Davis,
Vincent M. Dolan, H. William Habermeyer, Jr. and Gary Roberts. The depositions, set
unilaterally, are presently scheduled to commence on June 4, 2003, at 9:00 a.m.'

2. This proceeding involves a dispute between the parties concerning the amount of
the refund that Progress Energy is required to pay its customers pursuant to the Settlement
Agreement approved by the Commission to resolve all of the issues in Progress Energy’s rate
case. The depositions that have been noticed by Public Counsel as recited above, however, are
entirely unrelated to the merits of the parties’ positions on the refund issue. Instead, they relate
to a suspicion of counsel for Sugarmill Woods Civic Association, Inc. (“Sugarmill Woods”), Mr.
Michael Twomey, that “some commissioners” received ex parte communications ‘“‘from

employees and other representatives of Progress Energy,” which suspected communications

' Progress Energy has moved to continue these deposition, however, the Commission has not yet ruled on this

motion. o
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were not properly made a part of this docket by the Commissioner(s) receiving the -
communications. Public Counsel now seeks to investigate these suspicions, and to that end, has
set depositions of the Commission Staff and Progress Energy personnel, including H. William
Habermeyer and Gary Roberts.

3. H. William Habermeyer, Jr. is the President and Chief Executive Officer of
Progress Energy Florida.  As President and Chief Executive Officer, Habermeyer’s
responsibilities are substantial and his schedule requires that he devote all of his working time
and effort to those responsibilities.

4. Gary Roberts is the Director of Public Affairs for Progress Energy Florida.
Roberts’ duties involve representing Progress Energy on legislative issues of interest to the
Company and educating the Legislature on the Company's position on such issues.

5. Florida law requires that prior to taking the depositions of high-ranking
employees, the party seeking the deposition must demonstrate that the information sought cannot

be obtained from lower level (or other) employees. See Dept. of Agriculture & Consumer

Services v. Broward County, 810 So. 2d 1056, 1058 (Fla. 1st DCA 2002) (holding that the

agency head could not be deposed, over objection, “unless and until the opposing parties have
exhausted other discovery and can demonstrate that the agency head is uniquely able to provide

relevant information which cannot be obtained from other sources.”); see also Dept. of Health

and Rehabilitative Services v. Brooke, 573 So. 2d 363, 371 (Fla. 1st DCA 1991). This rule

recognizes the burdensome and debilitating affect depositions of high-level executives, also
known as “apex” officials, can have on corporate defendants, especially where alternative and

less intrusive discovery techniques are,available but eschewed. See Thomas v. International

Business Machines, 48 F.3d 478, 483 (10th Cir. 1995). The apex rule generally applies to
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prevent deposing high-ranking officials where the opposing party has not demonstrated that the -
party cannot obtain the needed discovery through other corporate officials or where the high-
ranking officials have only limited knowledge of the issue subject to suit. See Adam M.

Moskowitz, Deposing “Apex” Officials in Florida: Shooting Straight for the Top, Fla. Bar

Journal, 10, 14 (Dec. 1998). The apex rule applies not only to the chief executive officer, but

also to all high-level corporate officials. See In re El Paso Healthcare System, 969 S.W.2d 68,

73 (Tex. App. 1998).

6. In this case, Public Counsel has not shown that Mr. Habermeyer or Mr. Roberts
have any knowledge that is necessary, relevant, or otherwise unavailable from lower level or
other employees in this case. Indeed, neither Mr. Habermeyer nor Mr. Roberts have personal
knowledge of any ex parte communications between any Progress Energy employee, consultant,
or contractor and any Commissioner or the Commission Staff relating to the March 27, 2002
Settlement in the rate case or the amount of the refund that is or should be required. Both
individuals have executed affidavits atlesting 1o their lack of participation and lack of knowledge
ex parte communications, if any, with any Commissioner or the Commission Staff, which are
attached as Exhibits A & B.

7. Progress Energy will make Bonnie Davis, Vincent M. Dolan and Paul Lewis
available for deposition. These individuals are directly involved in this matter for Progress
Energy and would be in the best position to know if any impermissible contacts occurred.

8. Mr. Habermeyer and Mr. Roberts are extremely busy individuals whose duties
require substantial time commitments. In light of their sworn affidavits as to their lack of
knowledge regarding the allegations @f ex parte communications, the availability of other

corporate personnel whom Progress Energy will make available for deposition, and the
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availability of less intrusive and time intensive discovery methods, Public Counsel’s scheduled
depositions of Mr. Habermeyer and Mr. Roberts have no legitimate purpose and constitute undue
hardship under Florida Iaw.

WHEREFORE, Progress Energy moves this Commission to enter a protective order
prohibiting the presently scheduled depositions of H. William Habermeyer, Jr. and Gary Roberts
from taking place.

Respectfully submitted,

2 G

James A. McGee Gary L. Sasfo

PROGRESS ENERGY SERVICE COMPANY, LLC Hll H. Bowman

Post Office Box 14042 Daniel C. Brown

St. Petersburg, FL 33733-4042 CARLTON FIELDS, P.A.
Telephone: (727) 820-5184 Post Office Box 2861
Facsimile: (727) 820-5519 St. Petersburg, FL 33731

Telephone: (727) 821-7000
Facsimile: (727) 822-3768
Attorneys for Progress Energy Florida, Inc.
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true copy of foregoing has been furnished via facsimile (as

indicated by **) and U.S. Mail to the following thigy o—tay of May, 2003.

Mary Anne Helton, Esquire **
Adrienne Vining, Esquire
Bureau Chief, Electric and Gas
Division of Legal Services
Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL. 32399-0850
Phone: (850) 413-6096

Fax: (850) 413-6250

Email: mhelton@psc.state.fl.us

Ron LaFace, Esquire **

Greenberg Traurig, P.A.

101 E. College Ave.

Tallahassee, FL 32301

Phone: 850-222-6891

Attorneys for Florida Retail Federation

Thomas A. Cloud, Esquire®*

Gray, Harris & Robinson, P.A.

301 East Pine Street, Ste. 1400

P.O. Box 3068

Orlando, FL 32801

Phone: (407) 244-5624

Fax: (407) 244-5690

Attorneys for Publix Super Markets, Inc.

Michael Twomey, Esquire **

Post Office Box 5256

Tallahassee, FL 32314-5256

Phone: 850-421-9530

Attorneys for Buddy Hansen and Sugarmill
Woods Civil Association .
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Jack Shreve, Esquire **

Public Counsel

John Roger Howe, Esquire
Charles J. Beck, Esquire
Deputy Public Counsel

Office of Public Counsel

c/o The Florida Legislature

111 West Madison St., Room 812
Tallahassee, FL 32399-1400
Phone: (850) 488-9330
Attorneys for the Citizens of the State of
Florida

Vicki Kaufman, Esquire **
Joseph McGlothlin, Jr., Esquire
McWhirter Law Firm
117 S. Gadsden St.
Tallahassee, FL 32301
Phone: 850-222-2525
Attomeys for Florida Industrial Power Users
Group

John W. McWhirter, Jr., Esquire
McWhirter, Reeves, McGlothlin, et al.
Post Office Box 3350

Tampa, FL 33601-3350

Paul E. Christensen

Sugarmill Woods Civic Assoc., Inc.
108 Cypress Blvd. West
Homosassa, FL 34446



Florida Retail Federation Buddy L. Hansen

100 East Jefferson Street 13 Wild Olive Court

Tallahassee, FL. 32301 Homosassa, FL 34446

Lee Schmudde JTames J. Presswood, Jr.

Vice President, Legal Legal Environmental Assistance Foundation
Walt Disney World Co. 1141 Thomasvilie Road

1375 Lake Buena Drive Tallahassee, FL 32303-6290

Lake Buena Vista, FL 32830

Christopher M. Kise

Solicitor General

Office of the Attorney General
PL-01, The Capital
Tallahassee, FLL 32399-1050

)i s

Attémey
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BEFORE THE FLLORIDA PUBLIC SERVICE COMMISSION

In re: Review of Florida Power )
Corporation’s earnings, including ) Docket No. 000824-EI
Effects of proposed acquisition of )
Florida Power Corporation by )

)

Carolina Power & Light.

Dated May 29, 2003

AFFIDAVIT OF H. WILLIAM HABERMEYER, JR

STATE OF FLORIDA
COUNTY OF PINELLAS

BEFORE ME, the undersigned authority duly authorized to administer oaths, personally
appeared H. William Habermeyer, Jr., who being first duly sworn, on oath deposes and says that:

1. My name is H. William Habermeyer, Jr. I am over the age of 18 years, and
competent to give this affidavit in the above-styled proceeding, The facts recited in my Affidavit
are based upon my personal knowledge and they are true.

2. I am the President and Chief Executive Officer (“CEO™) of Florida Power
Corporation d/b/a Progress Energy Florida, Inc.. In my position as President and CEO, I
establish the goals and policies of the company in collaboration with other top executives, I
meet frequently with subordinate executives to ensure that opérations are implemented in
accordance with these policies. Additionally, [ delegate several responsibilities to subordinate
executives who implement the company’s policies on a day-to-day basis. My duties also include

reporting to the Board of Directors on a regular basis.

-

3. My position at Progress Energy is very demanding and requires frequent travel
and meetings with various officers within the company and other outside organizations.
Attendance for a deposition in this case would seriously impair the performance of my duties and

constitute a material hardship on both myself and Progress Energy,
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4, 1 am aware of the fact that a dispute has arisen between Progress Energy and other
interested parties concerning the amount of the refund owed by Progress Energy under the
parties March 27, 2002 Settlement Agreement approved by the Commission to resolve all of the
issues in Florida Power’s rate case. | am alsc generally aware of the positions of the parties on
these issues and the questions being presented to the Commission for its consideration.
Recently, I became aware that Public Counsel and others were alleging that there have been
improper ex parte commumications between Progress Energy or its representatives and any
Commissioner or the Commission Staff concerning the merits of Progress Energy’s position.

-

3. Other than my general knowledge referenced above, I have not actively
participated in nor am I aware of possessing any unique, direct, and/or relevant knowledge or
information about this proceeding, nor have I been called upen by Progress Energy or its

1

attorneys to provide testimony or evidence in this matter. .T 6 the c;,xtcnt that I do possess any
information or knowledge relevant to this proceeding,lsuch info‘rmatlion or knowledge would be
available through lower-level employees of Progress Energy who would have mmuch more
detailed information than [ would have regarding matters relevant tq this procesding.

6. I have personally had no communications with the staff of the Public Service
Commission or any Commissioner relating to the March 27, 2002 Settlement in the rate case or
the amount of the refund that is or should be required.

7. I amn also unaware of any ex parte communications that have occurred between
any Progress Energy employee, consultant, or contractor and any Commissioner or the
Comrmission Staff relating to the March 27, 2002 Settlement ip the rate case or the amount of the

refund that is or should be required.

8. This concludes my affidavit,
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Further affiant sayeth not.
Dated the a‘?mday of M,ﬂ)’[ , 2003.

%/Z/// Vfay a&érwz%v

1§ nature)

H. William Habermeyer

Address:
100 Central Avenue
Saint Petersburg, Florida 33701

STATE OF FLORIDA
COUNTY OF PINELLAS ‘
THE FOREGOING INSTRUMENT was sworn to and subscribed before me this ﬂq%day
of M A\‘/ , 2002 by H. William Habermeyer. He is pcrsomllv Jknown to
_me, or has produced his dnver s license, or his ! as
identification, 4
(Signauwre) "
ANNE M - SHELOSKI
(Prmu;d Name)
(AFFIX NOTARIAL SEAL) NOTARY PUBLIC, STATE OF FLOR 154
Anne M, Shaloski /,L-:t& aooé, .
MY COMMIBSION # DDOP3D4 EXPHRES
Apfil 12, 2006 . (Comrmsslon Expiration Datc)
BONDID THRU TRV FAIN INIUANCE, INC # D 0936 b 2

(Serial Number, I Any)

STP#S557154.1 3



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Review of Florida Power
Corporation’s earnings, including
Effects of proposed acquisition of
Florida Power Corporation by
Carolina Power & Light.

Docket No. 000824-EI

Dated May 29, 2003

N’ N N N N’

AFFIDAVIT OF GARY ROBERTS

STATE OF FLORIDA
COUNTY OF PINELLAS

BEFORE ME, the undersigned authority duly authorized to administer oaths, personally
appeared Gary Roberts, who being first duly sworn, on oath deposes and says that:

1. My name is Gary Roberts. I am over the age of 18 years, and competent to give
this affidavit in the above-styled proceeding. The facts recited in my Affidavit are based upon
my personal knowledge and they are true.

2. I am the Director of Public Affairs for Progress Energy Florida, Inc. (“Progress
Energy”). My duties involve representing Progress Energy on legislative issues of interest to the
Company and educating the Legislature on the Company's position on such issues.

3. My position at Progress Energy is very demanding and requires some travel and
meetings with elected officials and officers within the Company. Attendance for a deposition in
this case would seriously impair the performance of my duties and constitute a material hardship
on both myself and Progress Energy.

4. I am aware of the fact that a dispute has arisen between Progress Energy and other
interested parties concerning the amount of the refund owed by Progress Energy under the
parties” March 27, 2002 Settlement Agreement approved by the Commuission to resolve all of the

issues in Progress Energy’s rate case. 1 am also generally aware of the positions of the parties on

these issues and the questions being presented to the Commission for its consideration.
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Recently, I became aware that Public Counsel and others were alleging that there have been
improper ex parte communications between Progress Energy or its representatives and any
Commissioner or the Commission Staff concerning the merits of Progress Energy’s position.

5. Other than my general knowledge referenced above, I have not actively
participated in nor am [ aware of possessing any unique, direct, and/or relevant knowledge or
information about this proceeding, nor have I been called upon by Progress Energy or its
attorneys to provide testimony or evidence in this matter. To the extent that I do possess any
information or knowledge relevant to this proceeding, such information of knowledge would be
available through other employees of Progress Energy who would have much more detailed
information than I would have regarding matters relevant to this proceeding.

6. [ have personally had no communications with the staff of the Public Service
Commission or any Commissioner relating to the March 27, 2002 Settlement in the rate case or
the amount of the refund that is or should be required.

7. I am also unaware of any ex parte communications that have occurred between
any Progress Energy employee, consultant, or contractor and any Commissioner or the
Commission Staff relating to the March 27, 2002 Settlement in the rate case or the amount of the
refund that is or should be required.

8. This concludes my affidavit.

Further affiant sayeth not.

Dated the 25{»{3’-‘ day of ﬂ(y’ , 2003.
& e
(.‘4)"‘-\ . Zéﬁ\&
75

(Signatusq)

Gary“Roberts
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Address:
106 E. College Ave., Suite 800
Tallahassee, FL 32301

STATE OF FLORIDA
COUNTY OF PINELLAS
THE FOREGOING INSTRUMENT was sworn to and subscribed before me this 29 <1 day
of MmAY , 2003 by Gary Roberts He ig personally knownXo me, or has
produced his _ —  driver's 11cense or his as identification.
Me'ﬂ" "i@o Katrina Cleaver Cochran /4 m’_: Clraver, (echna

1wi MYCOMMISSION # 0D044447 EXPIRES

’rf.% - s‘is February 2, 2006 (Signature)
AATAS  BONDED THRUTROY FAI INSURANCE INC. KATRINA Ctleavee CocHean
(Printed Name)
(AFFIX NOTARIAL SEAL) NOTARY PUBLIC, STATE OF FL

Feb. 2, 2006
(Commission Expiration Date)

Db oc 14«7
(Serial Number, If Any)
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