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IN THE. UNITED STATES BANKRIJPTCY COURT 

- ,  

FOR THE DISTRICT OF DELAWARE - .  - 

Case No. 03-1 191 5 (K-IC) 

I > .  

/c-. * I  
- 

c 
.Jointly Adniiiiisteied 

Bidding Procedures Order 
Objection Dmlline: July 3,2003 at 4:OO p.m. 
Hearing Date: Joly 9,2003 at 2 0 0  p.m. 

a ’. - 

Sole Order 
Objection De:idline: July 2 1,2003 at 4:OO p-m. 
Hearing Date: July 28,2003 :it 2:OO p.m. 

NOTlCE OF WEARING DATES AND OBJECTION DEADLINES 
WITH RESPECT TO THE MOTION FOR ORDER, PURSUANT TO 1 J U.S.C. 55 105(n), 

362,363,364,365 AND 1144(c) AND FED. R. BANI-. P. 2002,6004 AND 6006, 
APPROVING (i) NOTICE AND BIDDING PROCEDURES, (ii) BID PROTECTIONS, 
INCLUDING A BREAK-UP FEE, AND (iii) ASSET PURCHASE AGREEMENT; (B) 

AUTHORIZING SALE AND TMNSFER OF ASSETS TO 360NETWORKS 
CORPORATION OR TO ANOTHER I-IIGHEST OR OTHERWlSE BEST BIDDER; 
AND (C) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN 

EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

TO: OFFICE OF THE UNITED STATES TRUSTEE, COUNSEL TO 36ONETWORJCS 
CORPORATION, COUNSEL TO QWEST AND TO ALL THOSE PRESENTLY 
KNOWN TO ASSERT CLAIMS AGAINST THE DEBTORS 

On June 23, 2003, the above-captioned debtors a i d  debtois in possession (the 

“Debtors”), filed and seived the atlaclied Motion Foi Order, Pursuant to 1 I 11.S.C. $5 105(a), 

362,363, 364,365 and 1146(c) and Fed. R. Baiikr. P. 2002,6004 and 6006, (A) Approving ( i )  

fiUs 
CAF 

Notice aiid Bidding Procedures, ( i i )  Bid Protections, Including a Break-Up Fee, and (iii) Asset 

CMP -I__ 

CmJ! __c Purcl~ase Agreeinent; (B) Aufhokg Sale and Transfer of Assets to SGOktwo~ks Corpoi ation 0 1  

to Another Highest or Otherwise Best Bidder; and (C) Authorizing Assumption and Assignment 
GCL 

’ of Ceilain E.seciflory Conltract and Uiiexpiied Leases (ilx “Motion“) -I-- 
-% 
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The Molion contemplates two hearings with respect to the relief sought therein. 

The fiist heal ing (the “Bidding Procedures J-Iearing”) will be lieid before the Honorable Kevin J .  

Carey at the United States Bankruptcy Court for the Eastern District of Pennsylvania, Robert 

N.C. Nix Sr Federal Courthouse, 900 Market Street, Phjladelpl~ia, FA 13107 on .July 9,2003 at 

2:OO p m., on the entry of an order (the “Bidding Procedures Order”) approving: (i) Notice and 

Bidding Procedures, ( i i )  Bid Protections, Including a Bleak-Up Fee, and (iii) Form of Asset 

Purchase Agreement 

Any objections to the entry of the Bidding Procedures Order must be in wuiting, 

filed with the Bankrziptcy Court and served so as to be received by (i) Young Conaway Stargatt 

& Taylor, LLP, The Biandywiiie Building: IO00 West Street, Wilmington, DE 19801, Attn: 

Robert S- Brady, Esq ; ( i i )  Willkie Fan- & Gallagher, 787 Seventh Avenue, New York, New 

York 1001 9, AtIn: Alan J Lipkin, Esq.; (iii) the Debtors, Touch Amei-ica Holdings, Inc., 130 

North Main, Butte, MT 59701, Attn: Micliael Zinimei man; and (iv) the United States Trustee ~ O I  

the Disti ict of Delaware, 844 King Sheet, Suite 23 13, Lockbox 35, Wilmington, DE 19801, 

Attn: Margaiet Narrisoii, Esq. (collectively, the “Notice Parties”) before 400  p in. prevailing 

Eastern Time on July 3,2003 Only those objections niade in writing and timely filed and 

received will be considel: ed by the Court at the Bidding Proceduies Nearing. 

The second hearing (the “Sale I-learing”) will be held before the Honorable Kevin 

J.  Carey at the United States Bankruptcy Couit for the Eastein District of Pennsylvania, Robert 

N.C. Nix SI Federal Courthouse, 900 Maiket Street, Philadelphia, FA 19107 on July 28,2003 at 

2:OO y m., on the entry of ai1 order (the “Sale Order”): AutlioIiziiig Sale and Tiansfer of Assets to 

360networ-ks Corporation or to Another Highest or Othel-wise Best Bidder and Atrthorizing 

Assumptk~ii and Assignnient of Certain Executory Contract and Unexpired Leases 
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* 

Any objections to the entiy of the Sale Order inust be in writing, filed with the 

Bankruptcy Coui-t and seived so as to be received by the Notice Parties, before 4:OO p tnJ 

prevailing Eastern Time on July 21, 2003. Only those objections made in writing and timely 

filed and received will be considered by the Court at the Sale I-learing. 

Dated: h i e  23,2003 

Pauline K Morgan ( N o .  3650) 
Maureen D. Luke (No. 3062) 
Edward .I, Kosmowski (No. 3849) 
Edinon L. Morton (No. 3856) 
The Brandywine Building, 17'" Floor 
1000 West Street 
P 0. Box 391 
Wilniington, DE 19899-0391 
Telephone: (302) 57 1-6600 

Proposed Counsel fot Debtors 
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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

Case No. 03-1 1915 (KJC) 

Jointly Administered 

Bidding Procedures Order 
Objection Deadline: JuIy 3,2003 at 4:OO p.m. (E.T.) 
Hearing Date: July 9,2003 at 2:OO p.m. (E.T.) 

Sale Order 
Objection Deadline: July 21,2003 at 4:OO p.m. (E.T.) 
Hearing Date: July 28,2003 at 2:OO p.m. (E.T.) 

MOTION FOR ORDER, PURSUANT TO 11 U.S.C. $8 105(a), 362, 
363,364,365 AND 1146(c) AND FED. R. BANI” P. 2002,6004 AND 6006, 

(A) APPROVING fi) NOTICE AND BIDDING PROCEDURES, (ii) BID PROTECTIONS, 
INCLUDING A BREAK-UP FEE, AND (iii) ASSET PURCHASE AGREEMENT; (B) 

AUTHORIZING SALE AND TWNSFER OF ASSETS TO 360NETWORKS 
CORPORATION OR TO ANOTHER HIGHEST OR OTHERWISE BEST BIDDER; 

AND (C) AUTHORIZING ASSUMPTION AND ASSIGNMENT OF CERTAIN 
EXECUTORY CONTRACTS AND UNEXPIRED LEASES 

The above-captioned debtors and debtors in possession (collectively, the “Sellers”), 

hereby move this CourZ, pl~rsuant to 1 1 L1.S.C. 58 105(a), 362,363,364, 365 and 1 146(c) and Fed. R. 

Bankr. P. 2002,6004 and 6006, for (a) entry of an order (the “Bidding Procedures Order”), 

substantially in the form attached liereto as Exhibit A, approving the bidding procedures annexed as 

Exhibit B to the Bidding Procedures Order (the “Bidding Procedures”), including the payment of tbe 

Break-Up Fee; and (b) entry of an order (the “Sale Order”), substantially in the form attached hereto 

as Exhibit B (i) approving, subject to higher or otherwise better offers, the Asset Purchase Agreement 

by and among Touch America Holdings, Jnc., those of its subsidiaries signatories thereto, and 

360networks Corporation (together. with its SLiccessors and permitted assigns, the “Purchaser”), 

dated as of June 18,2003, attached hereto as Exhibit C (including all exhibits, schedules and related 
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agreements executed in connection therewith, the “Ameement”); ( i i )  authorizing, subject to higher or 

otherwise better offers, the sale of certain of the Sellers’ assets to the Purchaser in accordance with 

the teims, and subject to tlie conditions, of the Agreement; (iii) authorizing, subject to highel 01 

otherwise better offers, the assumption by the Sellers and assignment to the Purchaser of certain 

executory contracts and unexpired leases, and (iv) granting certain related relief: In support of this 

Motion, the Sellers respectfblly represent as follows: 

Jurisdiction 

1. Pursuant to 28 U.S.C. Ej 1334, this Court has jurisdiction ovet this Motion, 

which is a core proceeding within tlie meaning of 28 U.S.C. Q 157(b)(2). Venue of these chapter t 1 

cases and this Motion is proper in this district under 28 U.S.C. $5 1408 and 1409. The statutory 

pr%edicates for the relief sought herein are sections 105(a), 362, 363,364, 365 and 1 146(c) of the 

Bankruptcy Code and Banki-uptcy Rules 2002, GOO4 and 6006. 

Bac kErouod 

2. On June 19, 2003 (the “Petition Date”, each of the Debtors filed a 

voluntary petition for relief under chapter 11 of the Ballkruptcy Code. The Debton continue to 

operate their businesses and manage their properties as debtors-in-possession pursuant to sections 

1 107(a) and 1 108 of tlie Bankruptcy Code. 

.3. No statutory committees have yet been appointed in these chapter 11 cases, 

and no trustee or examiner has been appointed. 

4.  Touch America Holdings, Inc. (“Touch America Holdings”) was 

incorporated in Delaware 017 September 27,2000, Touch Anierica Holdings resulted from the 

reorganization of The Montana Power Company (“Montana Power”), a diversified electric and 

natui a1 gas business, to become Touch America Holdings, a stand-alone, publicly traded 

t el eco minu 11 j cat i on s business. 111 t 11 is reorgan i zat i on, M ont an a Power nwged with The 34 ontan a 
2 



Power, L . L C  (“MPLLC”), wliicli was a wholly owned subsidiary of Touch America Holdings 

On February 15,2002, MPLLC was sold to NorthWestem Corporation, a South Dakota based 

energy company. 

5-  TIie telecommunications business that Touch America Holdings owns, and 

though which it operates Touch America, Inc. (“TAI”), began its operations in 1983, primariIy 

providing network construction and private line services to camer and enterprise customers. As 

the teleconiii’1ui’lications business rapidly expanded in the late 1990s, TAI also rapidly expanded. 

At tlie present time, TAI develops, owns, and operates a 21,000-mile fiber 6. 

optic network, of wliich approximately fifty (50) percent is lit, and provides broadband 

telecominunjcations services, including data and video transport, to customers throughout the 

United Stales and currently selves over 8,500 customer acco~iits, including other communications 

service providers, banks, retail chains and governmental agencies. TAI provides these customers 

with a variety of telecommunications products and services, including private line services, 

ATMErame Relay Services and Inteniet Access. 

7. TIie affiliates of Touch America Holdings that aIso filed for bankruptcy 

protection on the Petition Date are: (a) Entech LLC (“Entech”), a wholly owned subsidiary of 

Touch America Holdings, that Iiolds indcninity and certain other obligations remaining after the 

sale of the non-utility energy businesses, (b) Touch America Intangible Holding Company, L,LC 

(“Touch Anierica Intangibles”), a wholly owned subsidiaiy of TAI, that holds intangible assets 

acquired in the course of constructing TAI’s network, (c )  Touch America Purchasing Company, 

LLC (“Touch America Purchasing”), a wholly owned subsidiary ofTAl and a special purpose 

entity created to purchase jnvenlory related to the construction of TAI’s network, (d) Amencan 

Fiber Touch, LLC, a wIiolly owned subsidiary of TAI, created for the purpose of network 

3 
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construction (that has been completed) and on-going post-construction maintenance and (e) Sierra 

Touch America, LLC, another wholly owned subsidiary of TAI, whose purpose is certain, as yet, 

unfinished network construction and post-construction maintenance. 

8. Like other telecomiiiunications companies, Touch America’s business bas 

been affected by the prolonged United States economic downturn. The denland for fiber optic 

network capacity has been significantly lower than expected. Lowered demand lias resulted in 

intense price competition, which, in tum, has reduced revenues and profits. 

9. In addition, a substantial portion of Touch America’s revenue is derived 

from service contracts with other teleco~nniunications companies As economic conditions have 

worsened, Touch America has found i t  increasingly difficult to collect payments from these 

customers. Due to the general industry upheaval, Touch America lias also been unable to access 

capital markets. 

10. The negative effect of industry-wide eco~ioinic pressures has been 

exacerbated by a legal conflict with TAI’s Iagest customer, Qwest International, Inc.(“Qwat”). 

TAI has a material dispute with Qwest Tegarding services that TAI and Quest provided to each 

other under certain contractual arrangements related to TAI’s June 30,2000 acquisition from 

Qwest of wholesale, private line, long-distance, and other telecomnunications servims 

businesses. The dispute iiwoIves, among other things, costs that Qwest billed to TAI that TAI 

believes are invalid as well as revenue that ?-AI believes Qwest owes TAI for services TAI has 

provided. This multimillion dollar contractual dispute was ultimately refelred to arbitration, and 

on March 24,2003, the arbitrator issued an inteiim opinion and award, which awarded Qwest 

$59,600,000. On March 28,2003, the New York Stock Exchange (“NYSE”) suspended trading 

4 
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in Touch America Holdings stock and on May 14,2003, the NYSE delisted Touch America 

Ho Id ings . 

1 3 I The foregoing events and circumstances have required Touch America to 

evaluate its options for maximizing the value of its businesses and assets for the benefit of its 

creditors. Touch America has determined that the best way to obtain maximum value is by 

finding a purchaser for substantially all or portions of Touch America’s assets. 

12. To this end, Touch America has entered into an asset purchase agreement 

with 360networks, which is subject to higher and better offers and the approval of the Bankruptcy 

Court. Shortly afier the Petition Date, Touch America will seek Court approval of the sale of 

Touch America’s assets and the related bidding procedures for such sale. 

13. In addition, prior to the Petition Date, Touch America determined that it 

was necessary to reduce its workforce in order to reduce expenses and preserve assets in the 

chapter 1 1  liquidation process. Thus, the number of Touch America employees was significantly 

reduced to those employees who are necessary for the administration of the bankruptcy cases and 

the completion of the sale process. 

14. As of the Petition Date, Touch America Holdings had approximately 

$lO,OOO,OOG En cash. 

RELIEF REOUESTED 

15. Prior to the Petition Date, the Sellers entered into the Agreement, pursuant 

to wliich they agreed, subject to the approval of this Court, to (i) sell to the Purchaser all of the 

Sellers’ assets, goodwill, rights and claims (with the exception of the Exduded Assets’) primarily 

I All capitalized terms not othenvise defined herein have die respective meanings ascribed to them in 
the Agreement. 
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used in the business operations conducted by tlie Sellers and their Affiliates relating to the 

provision of any dedicated internet services, global service provider services or private line 

sewices, dark fiber and conduit leases or any services relating thereto (the “Relevant Business”) 

(collectively, the “Purcl~ased Assets”), and (ii) assume and assign to the Purchaser certain of their 

executory contracts and unexpired leases related to the Relevant Business (the “Assumed 

Agreements”), as well as certain Customer Contracts, all subject to higher or otherwise better 

offers. AAer extensive madteting by tlie Sellers, with the assistance of their advisors, Evercore 

Patners L.P. (“Evei*core”), the Sellers have come to the conclusion that, in their business 

judgment, the purchase price offered by the Purchaser is the highest arid best value achievable for 

tlie Purchased Assets The Sellers hereby seek approval of the Bidding Procedures, which, they 

believe, will ensure that the maxirnurn value achievable is obtained for the Purchased Assets. The 

Purchaser has agreed, subject to the payment of the Break-Up Fee, that the Agreement will serve 

as a “stalking horse” bid, which other potential bidders can use as a starting point for other higher 

or otherwise better’ offers. 

PROPOSED SALE 

A. Reason Sale Is Necessarv 

16. As stated above, the Sellers’ business has been strongly affected by the 

prolonged United States economic downturn. The demand for fiber optic network capacity has 

been significantly lower than expected. Lowered demand has resulted in intense price 

competition, which, in turn, has reduced ~-eveiiiie and profits. In addition, a substantial portion of 

Touch America’s revenue is derived fiom service contracts with other teleconimunications 

companies. As economic conditions have worsened, Touch America has found it increasingly 

difficult to colkct payments from these custoniers. Certain of Touch America’s 

6 
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telecommunication customers have filed for bankruptcy and rejected their long term contracts 

with the Sellers. The wave of telecomniunjcations bankruptcies, including those of Winstar, 

Global Crossing, Williams Communications, McLeod USA, PSINet, and Teligent, has resulted in 

commercial lenders and jnvestors shuiming the industry, and the Sellers have been unable ta raise 

sufficient capital to maintain operations. Having considered the possibility of a stand-alone plan 

of reorganization or liquidation, the Sellers have concluded that it is in the best interests of their 

estates and creditors to undertake the sale of the Purchased Assets under section 363(b) of the 

Bankruptcy Code. 

17. The sale o€ the Purchased Assets pursuant to the tenns of the Agreement 

will raise up to $28 million and eliminate potential claims against the Sellers’ estates through the 

Purchaser’s assumption of the Assumed Liabilities- 

B. Marketing Efforts Leadiw to the APreement 

18. Prior to entering into tlie Agreement, tlie Sellers undertook extensive effort 

to identify potential purchasers and negotiate the best possible teims for the sale. In November 

2002, the Sellers retained Evercore as their advisors to, among other things, solicit offers for the 

Seliers’ assets from qualified purchasers. Since December 2002, Evercore has contacted over 

twenty-five potential purchasers for’ initial discussion regarding the sale of the Sellers’ ;Issets, 

including the Purchased Assets. Of these parties, fi Aeen executed a Non-Disclosure Agreement 

and received additional infonnation, including a Confidential Information Memorandum (“CDW’) 

and access to due diligelice information and materials. 

19. Due diligence conducted by prospective purchasers and their advisers 

included a detailed analysis of (a) the Sellers’ historical and projected financials, (b) the Sellers’ 

customer base, (c) the Sellers’ network assets (including leases, rights of way, swaps, IRUs and 
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network equipment), (d) the Sellers’ nonoperational assets, (e) tlie Sellers’ liabilities, (f) the 

Sellers’ individual business lines, (g) the profitability of the SeHers’ individual business lines, and 

(h) litigated iiiatters involving the Sellers. 

20. As part of this process, the SelIers negotiated with several interested 

parties, including the Purchaser, and concluded, in their business judgment, that the proposal fkom 

the Purchaser, as reflected in the Agreement, offered the most advantageous terms and greatest 

economic benefit to the Sellers’ estates. In addition, the Pu1.chaser’s proposal was the only ofkr 

the Sellers received from an entity that had the desire and the ability to complete the transaction in 

the time frame required by the Sellers. 

21. In consideration of the Purchaser’s execution of the Agreement and as 

partial reimbursement of the Purchaser’s expending time and costs in connection with its due 

diligence, development of business models and plans for tlie Purchased Assets, and the 

negotiation of the Agreement and the transactions contemplated thereby, the Sellers have paid the 

Purchaser $500,000 as the Signing and Commitment Fee. 

C. The APreement 

22. The Agreement contemp1ates the sale to the Purchaser of substantially all 

of the Sellers’ assets, in each case, relating to the Relevant Business (except for the Exduded 

Assets), including the following: all Personal Property primarily used in the Relevant 3usiness; 

the Relevant Network; a11 Inventory; aI&prepaid expenses (other than those telating solely to 

Excluded Assets and Excluded Liabilities); work-in-process or partially eanied service revenues 

relating to the Assumed Customer Contracts that are not fiilly earned or payable as of the Closing 

Date; all htellectual Property; all rights under Assumed Agreements; all relevant books and 

records; to the extent legally assignable, all reIevant pennjts or applications therefor; all of die 
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Seller$ claims, deposits, prepayments, prepaid assets, refunds, causes of action, rights of 

recovery, setoff and recoupment, including any rights under any insurance policies, in each case, 

except to the extent related solely to the Excluded Assets or Excluded Liabilities; all refunds of, 

or credits for, Taxes which the Purcliaser paid or that constitute Assumed Liabilities; and any 

other tangible or intaiigible assets of any Seller primarily related to the Relevant Business, other 

than Excluded Assets and Excluded Liabilities. 

23. The yrhcipal term of the Agreement are as follows: 

a. Purchase Price. The Base Price fox the Purchased Assets i s  $28 
million, subject to certain adjustments. The portion of the Base Price 
payable to tlie Sellers at the Closing is $12.8 million. In addition, 
$3.2 million is payable into an Escrow Account that will sewe as 
security (and a cap) for the Sellers’ obligations to indemnify the 
Purchaser for breach of SelIers’ representations and warranties for a 
period of 365 days after the Closing. Section 2.6 of the Agreement 
also provides for certain adjustments to the Base Price within 120 
days after tlie Closing to account for post-closing detemijnations of 
prepaid expenses and property taxes. The remaining portion ofthe 
Base Price ($1 2 million, subject to the Sellers’ achieving certain 
revenue targets) is payable as a Post-Closing Payment, with 20% of 
the Post-Closing Payment payable into the ESCIOW Account. 

b. Assumed Liabilities. The Purcliaser will assume and perfotm certain 
liabilities arising from tlie ownership of the furclxised Assets and 
operation of the Relevant Business from and after the Closing (except 
for the Excluded Liabilities), provided that the liabilities under the 
Assumed Agreements will be assumed by the Purchaser as of the 
applicable Assumption Date; in addition, the Purchaser is assuming 
liability for (a) the Purchaser’s Property Tax portion of the Straddle 
Period Property Taxes, and (b) service cTedits pursuant to service 
level agreements that constitute Assumed Customer Contracts to the 
extent that tlie amount of such service credits result in an Adjustment. 

C.  Conduct of Business. Sellers have agreed to certain restrictions in the 
opelotion of the Relevant Business thmugh the Closing Date, 
including their ability to amend, modify, terminate or extend ceriain 
agreements, or effect settlements with certain third parties. 

d. Conditions to Closing:. The Closing is conditioned on the satisfaction 
or waiver of the following, among other things: 

WP3:9oOSOG 1 
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Each party's performance in all material respects of all 
obligations under the Agreement; 

Each party's representations and warranties being true in all 
material respects in accordance with the Agreement; 

Delivery of the various transaction documents, consents and 
the Base Price; 

Nonoccurrence of any event, effect or change that constitutes 
a Material Adverse Effect; 

Receipt of all consents and approvals of any Governmental 
Agency or regulatory authority necessary to permit the 
Purchaser and the Sellers to perfoTm their obligations under 
tlie Agreement (or waivers of such consents and appruvals, 
including termination OT' expiration of any waiting periods 
imposed in connection therewith); 

Entry of the Sale Order by the Court, and its becoming a Final 
Order; 

Continuing of certain scheduled key contracts in full force and 
effect; and 

Receipt by the Purchaser of consent fiom its lenders. 

e. Break-Up Fee. Subject to approval by the Court, the Sellers have 
agreed that, if (a) at OT' before the Closing Date, they are in material 
breach of the Agreement, and such breach is not cured within five 
business days; (b) they agree in writing, publicly announce, OT are 
authorized by their Boards of Directors to (x) proceed with an 
Alternative Transaction other than in accordance with the Bidding 
Procedures or (y) not t o  proceed with the sale of the Purchased 
Assets; (c )  the Court approves an Alternative Transaction or an 
Alternative Tiansaction is consummated, (d) they file a motion in the 
Court seeking authorization for a sale to a Third Party of all or 
material portion of the Purchased Assets, (e) they file, prior to the 
Closing, a plan of reorganization in form or substance not satisfactoiy 
to tlie Purchaser; or (0 prior to h e  Closing, these chapter 1 1 cases are 
either voluntaiily dismissed or converted to cases under chapter 7 of 
the BankIuptcy Code, then the Purchaser will be entitled to receive a 
Break-Up fee (without regard to the actual amounts expended or 
incurred by the Purchaser) in an amount equal to $1,00U,OOO, which 
payment shall serve as liquidated damages to the Purchaser. 
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24 The Sellers shall be responsible for the payment of the cure amounts 

necessary to assuine and assign the Assigned Agreements, except that, in no event, will the 

Sellers be required to pay cure amounts in excess of the Maximum Cure Amount (unless the 

Purchaser agrees to fund any cure amounts in excess of tlie Maximum Cure Amount). On the 

Closing Date, the Sellers intend to assunie and assign to the Purchaser the following Initial 

Assumed Agreements: (a) all executory contracts identified on Schedule 1 .1  to the Ageement, (b) 

all unexpired leases identified on Schedule 1.2 to the Agreement, and IC) certain Customer 

Contracts (collectively, the “Initial Assumed Agreements”), provided, however, that, at any time 

at least five business days prior to the Closing Date, the Purcl~aser may designate any contract or 

lease listed on Schedules 1 , 1  or 1.2 to be an Excluded Agreement, and such agreement will not be 

assumed and assigned to the Purchaser! 

25. AAer the Closing Date, the Purchaser will have the following rights with 

respect to additional contracts or leases: 

a. On or prior to the date which is three (3) months following the 
Closing Date (the “Election Date”) (provided, however, that, with 
respect to any Undesignated Agreement that is first identified to the 
Purchaser. after the Closing Date, the Election Date will in no event be 
earlier than twenty (20) Business Days afie1 such Undesignated 
Agreement has been delivered to the Purchaser), the Purchaser may 
identify, in writing, any lhdesignated A g  eement that the Sellers 
must assume and assign to it; 

b. Not later than twenty (20) Business Days subsequent to the date that 
any Customer Contract i s  included, added or deemed added to the 
Customer Contract Schedule and a copy of such Customer Contract is 
delivered to Purchaser, tlie Purchaser may, by written notice, 
designate such Customer Contract for assumption; 

Similarly, under the A@-eeinent, the Purchaser may, until five business days prior to the CIosing 
Date, desi p a t e  for assumption and assignment agreements theretofore designated as Excluded 
Agreenients 
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C At any time between the date that is fifteen business days prior to the 
Closing Date and the Election Date, the Purchaser’ may, by written 
notice, direct the Sellers not to reject any Undesignated Agreement 
prioT to a date certain, so long as such date is no later than 60 days 
following the C1 osing. 

26. Finally, the Agreement provides that the Purcliaser’s claims with respect to 

Adjustments, certain indemnification obligations, and the Break-Up Fee will constitute a 

superpriority admiiiistrative cIaim under section 364(c)( 1 ) of the Bankruptcy Code, with priority 

over any and all administrative claims specified in sections 503(b), 506(c), 507(a) or 507(b) of the 

Balkruptcy Code, except for the Sellers’ obligations under their DIP Financing (collectively, the 

“Purchaser’s Superprior ity Claims”). 

BIDDING PROCEDURES 

A. Biddinpi Procedures 

27. In comiectjoii with tlie proposed sale of tlie Purchased Assets, the Sellers 

also seek approval of the Bidding Procedures, including the Break-Up Fee. The Sellers have 

determined that the proposed structure for the Bidding Procedures is the one most likely to 

maximize the realizable value of the Purchased Assets for the benefit of the Sellers’ estates, 

particularly in light of the extensive marketing efforts that have already been made. 

28. The proposed Bidding Procedures are annexed to the proposed Bidding 

ProceduIes Order (Exhibit A hereto) as Exhibit B, and are incorporated herein in their entirety! 

The Bidding Procedures (a) describe the qualifications required of the Qualified Bidders and 

Qualified Bids, (b) require a $1,000,000 good faith deposits from all Qualified Bidders (other than 

3 Capitalized temx used in this subsection have the meaning ascribed to them in the 
Bidding Procedures. 
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the Purchaser), and ( c )  set up dates and t h e  for the 3 i d  Deadline and the Auction. The Purchaser 

is deemed to be a Qualified Bidder for. all purposes. 

29. Under the proposed Bidding Procedures, the Sellers will be deemed to have 

accepted a bid only when the bid has been approved by the Court at the Sale Hearing. 

Notwitlistanding court approval of tlie transaction pursuant to the tenns of a Qualified Bid, the 

Good Fait11 Deposits of all Qualified Bidders will be retained by the Sellers, and all Qualified 

Bids will remain open, until tlie end of tlie business day following the closing of the transaction 

with the Successfil Bidder. The proposed Bidding Procedures Order also provides that upon 

failure to consummate the sale because o fa  breach or failure on the part oftlie Successful Bidder, 

the Sellers may select, in their business judgment, the next highest bid to be the Successful Bid 

without hrther order of the Court. 

30. At or before the Sale Hearing, the Sellers may impose such other terms and 

conditions as they may determine to be in the best interests of their estates and other parties in 

interest, so long as such teinis and conditions are not inconsistent with tlie Agreement. 

B. Break-Up Fee 

31. The Purcliaser has expended, and likely will continue to expend, 

considerable time, inoney and energy pursuing the acquisition of the Purchased Assets and lias 

engaged in extended ann's-length and good faith negotiations with the Sellers. In recognition of 

this expenditure of'tinie, energy, and resources, the Sellers have agreed to provide to the 

Purchaser certain bidding protections, including the Break-Up Fee. Under the Agreement, tlie 

Purchaser will receive the Break-Up Fee in the event that (a) at or' before the Closing Date, the 

Sellers are in material breach of the Agreement, and such breach is not cur,ed within five business 

days; (b) the Sellers agree in writing, publjcly announce, 01' are authorized by their Boards of 

wP3:9005M I 
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Directors to (x) proceed with an Alternative Transaction other than in accordance with the 

Bidding Procedures or’ (y) not 10 proceed with the sale of the Purchased Assets; (c )  the Court 

approves an Alternative Transaction or an Alternative Transaction is consummated, (d) the Sellers 

file a motion in the Court seeking authorization for a sale to a Third Pady of all or a material 

portion of tlie Purchased Assets, (e) the Sellers file, prior io the Closing, a plan of reorganization 

in fonn or substance not satisfactory to the Purchaser; or (0 prior to the Closing, these chapter 1 1  

cases are either voluntarily dismissed ox’ converted to cases under- chapter 7 of the Bankruptcy 

Code. The proposed Break-Up Fee is equal to $1,000,000 regardless of the actual amounts 

expended by tlie Purchaser. Only one 3reak-Up Fee is payable. 

32. The Sellers respectfiilly submit that the Break-Up Fee is reasonable 

because i t  is not excessive compared to fees and reimbursements approved in other cases in this 

District. Because break-up fees, similar to those requested herein, are usually necessary to attract 

initial offers, the courts in this District have routinely approved them in connection with asset 

sales in chapter 11 cases. 

APPLICABLE AUTHORITY 

A. Sale Pursuant to Section 363(b)II) 

3.3. Section 363(b)(1) of the 3ankruptcy Code provides that a debtor in 

possession, “after notice and a hearing, may use, sell, or lease, other than in the ordinary course of 

business, property of the estate.” Fzilton State Bank v- Schipper. (?II re Schipper), 933 F.2d 5 13, 

5 15 (7th Cir. I991 1; 111 re loirosp1ier.e Chbs, h7c. 100 B.R 670 (Bankr.. S.D.N.Y. 1989). 

Section 1 OS(@ of the Banluuptcy Code further provides in relevant part that “[tlhe Court may 

issue any order, process, or judgment that is necessary or appropriate to carry out the provisions 

of’tliis title.” 
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34. The Sellers respectfully submit that the proposed sale satisfies the 

governing standard for such sales in the Third Circuit. Courts in the Third Circuit interpreting 

section 363(b)( 1) have held that transactions should be approved when they are supported by the 

sound business judgment of management. See In re Delaware & Hudson Rv. Co., 124 B.R.. 169, 

1.76 (D. Del. 1991) (outlining requirements for sale of assets pursuant to section 363); In re 

Phoenix Steel Corp., 82 B.R. 334,335.36 (Bankr. D. Del. 1987) (stating thatjudicial approval of 

a section 363 sale requires a showing that the proposed sale is fair and equitable, a good business 

reason exists for completing the sale and that the transaction is in good faith); see also, In re 

Titusville Country Club, 128 B.R. 396,399 (Bankr. W.D. Pa 1991); In re Industrial Valley 

Refrig. & Air Cond. Supp., 77 B.R. 15,20 (Bankr. E.D. Pa. 1987). 

35. The “sound business purpose” test requires a debtor to establish four 

elements to sell property outside the ordinary course of business: 

(a) a “sound business purpose”justifies the saie of assets outside the 
ordinary course of business; 

(b) adequate and reasonable notice has been provided to interested 
persons; 

( c )  the debtor has obtained a fair and reasonable price; and 

(d) the sale was negotiated in good faith. 

- See Titusville Country Club, 128 B.R. at 399; In re Sovereim Estates. Ltd., 104 B.R. 702,704 

(Bankr. E..D. Pa. 1989); Phoenix Steel Corp., 82 B.R. at 3.35-36; Industrial Valley, 77 B.R. at 21 As 

demonstrated below, approval of the proposed sale is justified under section 363(b) because it 

satisfies all of the factors under the “sound business piirpose” test. 
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a. The Proposed Sale Is Supported by the Sellers’ 
Sound Business Judgment 

36. Clear business reasons exist to justify the Sellers’ sale of the Purcliased 

Assets under section 363(b). The Sellers sought chapter 1 1  protection to conduct an or.derIy 

disposition of their assets. The Sellers have car-efully evaluated the expressions of interest and/or 

bids they have received from various interested parties for some or all of their assets and have 

concluded that the bid from tlie Purchaser represents the highest and best bid received- 

37. The Sellers and their advisers have concluded that a sale at this time, Le. 

before !lie confirmation of a p l n  of reorganization is critical for the maximization of value of the 

Purcliased Assets for the benefit of the Sellers’ estates and creditors. If the sale does not occur 

within the next few months, the Sellers’ estates and creditors will get if substantially diminished 

retum from the Purchased Assets. 

b. The Sellers Will Provide Reasonable Notice 
of the ProDosed Sale to Interested Parties 

38. In satisfaction of the Iequiremenis of Banlu-uptcy Rule 2002, the Sellers 

intend, no later than twenty (20) days prior to the Sale Hearing, to serve copies of this Motion, 

including all exhibits, by first class inail (unless othenvke indicated), upon: (a) the Office of the 

United States Trustee; (b) counsel to the Purchaser; (c) counsel to any statutory committees 

appointed in these cases (collectively, the “Conmiittee”) or, if 110 such committee has yet been 

appointed, then to each of tlie thirty largest creditors of the Debtors (on aconsolidated basis); (d) 

all entities hillown to have expressed an interest in acquiring any of the Purchased Assets; (e) all 

entities known to have asserted any Lien in or upoii any of tlie Purchased Assets; (f) all federal, 

state and local taxing or regulatory authorities or recording offices that have (9) jurisdiction over 

the Relevant Business or any aspect thereof or (ii) a reasonably known interest in the relief 



requested in the Motion; (11) all governmental agencies having jurisdiction over the Relevant 

Business with respect to environmental laws; (i) parties to governmental approvals or permits 

applicable to the Relevant Business; (j) the United States Attorney’s office and the attorneys 

general of all states in which the Purchased Assets are located; (k) the Federal Communications 

Commission and applicable state public utility commissions; (1) the Securities and Exchange 

Commission; (m) all non-Debtor parties to the Initial Assumed Agreements; and (n) all other 

parties that filed a notice of appearance and demand for service of papers in these bankruptcy 

cases under Bankruptcy Rule 2002 as of the date of such service. 

39. The Sellers also will publish a notice of the proposed sale in the national 

editions of either The Wall Street Journal or The New York Times. 

c. The Proposed Sale Is for a 
Fair and Reasonable Price 

40. Altliougli a thorough marketing process was conducted prior to the Petition 

Date, the SelIers have been unsuccessfid in locating any other buyer interested in purchasing the 

Purchased Assets at an aggregate price higher than the Purchase Price. Moreover, the 

consideration to be received under the Agreement remains subject to higher or otherwise better 

offers, which hrther allows the market to test the adequacy of the Purchase Piice. 

d. The ProDosed Sale Was Negotiated in Good Faith 

41. The Agreement is the product of good faith, arm’s-length negotiations 

between the Sellers and the Purchaser, and was negotiated with the active involvement of the 

Sellers’ officers and professionals. Moreover, the Purchaser is not affiliated with the Sellers or 

their respective officers and directors. Thus, the proposed sale satisfies the good faith element of 

the “sound business ptlrpose” test. Compare In re After. Six, Inc., 154 B.R. 876, 883 (Bankr. 
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E.D. Pa. 3993) (good faith found where officers, directors and employees of debtor had no 

apparent connection to purchasers) with ln  re Abbotts Dairies of Peimsvlvania, Inc., 788 F.2d 

143, 147-48 (3d Cir. 1986) (“Typically, the misconduct that would destroy a purchaser+s good 

faith status at a judicial sale involves fraud, collusion between the purchaser and other bidders or 

the trustee, or an attempt to take grossly unfair advantage of other bidders.”); In re Sovereim 

Estates, Ltd., 104 B.R. 702,704 (Bankr. E.D. Pa. 1989) (good faith lacking where proposed 

settlement agreenient benefited lion-debtor insiders); Industrial Valley, 77 B.R. at 22 (evidence 

of insider dealing fatal to good faith requirement). 

€3, Request For Approval Of Proposed Sale Free And 
Cleat Of Liens, Claims, Encumbrances And Interests 

42. The Sellers seek this Court’s authority to sell the Purchased Assets free and 

clear- of any and all liens, claims, encumbrances or interests which may be asserted against the 

Purchased Assets (collectively, the “Encumbrances”), with the Encumbrances to attach to the sale 

proceeds. 

43. In accordance with section 363(f) of the Bankniptcy Code, a debtor-in- 

possession may sell property ii-ee and clear o i  any lien, claim or interest in such property if: 

(1) 

(2) 

(3) 

such a sale is permitted undei. applicabIe nowbankruptcy law; 

the party asserting such a lien, claim or interest consents to such sale; 

the interest is a lien and the purchase price for the property is greater 
than the aggregate amount of all liens 011 the ploperty; 

the interest is the subject of a bona fide dispute; ~f 

the party asserting the interest could be compelled, in a legal or 
equitable proceeding, to accept a money satisfaction for such interest. 

(4) 

( 5 )  

f 1 U.S.C. 6 363(f); In I-e Elliot, 94 B.R. 343,345 (E.D. Pa. 1988) (section 36.3(€) written in 

dkjunctive; court may approve sale “free and clear” provided at least one of  the subsections is met). 
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44. The Sellers expect to meet the criteria set forth in 5 36.3(f). The Sellers 

intend to provide iiolice of the proposed sale to the DIP lenders (the “DIP Lender”) who, subject 

to tlie Court’s approval, will have a first priority lien on the Purchased Assets - 

45. h addition, the Sellers are going to provide notice of the sale to all taxing 

authorities (the “ A p p h a b k  Taxing Authorities”) that may, as a result of the transactions 

contemplated in the Agreeinelit have tax liens on any of the Piirchased Assets, as well as to all 

other parties that me known to the Sellers to hold liens on any of the Purchased Assets. The 

Sellers submit that to the extent such liens exist, they should attach to tlie proceeds of the sale of 

the Purchased Assets with the same validity, priority and force as they cun-ently have with respect 

to the Purchased Assets, subject to all and any defenses that the Sellers may have. 

46. AccoIdingly, the Sellers submit that the sale of the Purchased Assets fiee 

and clear of any Encumbrances satisfies tlie statutory prerequisites of section .363(f) of the 

Bankruptcy Code. 

C. Assumption and Assignment of the Contracts and Leases 

47. By this Motion, the Sellers request that this Court enter an order, pursuant 

to section 365(a) and ( i )  of the Bankniptcy Code, authorizing the Sellers to assume and assign io 

the Purchaser each of the Initial Assumed Agreements. 

48. The Sellers respectfully submit that their proposed assumption of the Initial 

Assigned Agreements, to the extent executory, and their assignment to the Purchaser (or the 

Successful Bidder) will satisfy the standards governing such actions in the Third Circuit4. 

4 The assumption and assignment of additional Assumed Agreements pursuant to the 
Agreement will be effected on separat,e notice and under separate Order. 
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49. Section .365{a) provides, in pertinent part, that a debtor in possession 

“subject to the court’s approval, may assume or reject any executory contract or unexpired lease 

of the debtor.” 1 1  U.S C. 5 365(a). The standard governing bankruptcy court approval of a 

debtor’s decision to assume or reject an executory contract or unexpired lease in the Third Circuit 

is whether the debtor’s reasonable business judgment supports assumption or rejection. 

50. The Purchaser has indicated that it requires the benefits of the Assumed 

Agreements in order to proceed with the proposed sale. Thus, to secure the benefit of the 

proposed sale, the Sellers must assume the Assigned Agreements and assign them to the 

Purchaser. In addition, tlie Sellers’ decision to assume and assign the Assigned Agreements will 

be tested by the auction process, which is intended to generate the greatest value for such assets. 

In light of these reasons, the Sellers believe there is a sound business justification supporting 

assumption of the Assigned Agreements and their assignment to the Purchaser. 

51. Pursuant to section 365(b)(1), for a debtor to assume an executory contract, 

it must “cure, or provide adequate assurance that the debtor, will promptly cure,” any default, 

including coinpeiisation fur any “actual pecuniary loss’’ relating to such default. 1 1  U.S.C. § 

365(b)( 1). The SelIers intend, as a condition precedent to the assumption and assignment of the 

Assumed Agreements, to satisfy any outstanding obligations thereunder by curing any defaults, 

including any actual pecuniary losses, in accordance with the procedures set forth in the Bidding 

Procedures Order (subject to the limitation of the Maximum Cure Amount). 

52. The notice of tlie proposed Cure Amounts with respect to the Initial 

Assumed Agreements (that will be filed and served on counter-parties to the Initial Assumed 

Agreements no fater than ten days prior to the objection deadline to the Sale Hearing (the “Cure 

Amounts Schedule”) will set forth the ainounts necessary, in the Sellers’ good faith estimation, to 
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cure any defaults under the Initial Assumed Agreements. The proposed Bid Procedures Order 

provides that any non-debtor party to any of the Initial Assumed Agreements shall have the right 

to object in writing to the Cure Amount set forth on the Cure Amounts Schedule with respect to 

such agreement, provided that such objection is received QII or before five business days prior to 

the beginning of’the conintencement of tlie Sale Hearing. If no objection is timely received, or if 

a timely ob.jection is received but is not in compliance with the foregoing requirements, the Cure 

Amount set forth in the Cure Amounts Schedule shall be controlling, notwithstanding anything to 

the contrary in any Assumed Agreement, proof of’claim (whether fonnal or informal) or any other 

document or instrument. A n y  objection to the assumption and assignment of any Initial Assumed 

Agreement or any Cure Amount shall be heard at tlie Sale Hearing. 

53. In the event that a tiinely objection to the Cure Amount is filed, and if the 

difference cannot be reconciled prior to or at the Sale Hearing, the disputed Cure Amount will be 

segregated by the Sellers, pending the resolution of suck dispute. 

54. 

may elect to assign such contract. 

Cir. 2000) (“[t]he Code generally favors flee assignability as a means to maximize the value of 

the debtor’s estate”); E &, hi ie Headquarters DodEe. Inc., 13 F.3d 674,682 (36 Cir. 1994) 

(noting purpose of section 365(f) is to assist tmtee  in realjzi~~g the full value of the debtor’s 

assets). 

Once an executory contract is assumed, the trustee or debtor in possession 

In Rickel Home Centers, Jnc., 209 F..3d 291,299 (.3d 

5 5 .  Section 365(f) of the Bankruptcy Code provides that the “trustee may 

assign an executory contract . . . only if the trustee assumes such contract . . . and adequate 

assurance of future perfo~rnance is provided.” 1 I US-C.  5 365(f)(2). The meaning of “adequate 

assu~’ance of future performance” depends on the facts and circumstances of each case, but should 
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be given “practical, pragmatic construction.” 

Homes, Inc.), 103 B.R. 524,538 (Bankr. D.N.J. 1989). See also, In reNatco Indus., Inc., 54 ELR. 

436,440 (Bankr. S.D.N.Y. 1985) (adequate assurance of fbture performance does not mean 

Carlisle Homes, Inc. v. Arrari /In re Carlisle 

absolute assurance that the debtor will thrive and pay rent). Among other things, adequate 

assui-ance may be given by demonstrating the assignee’s financial healtli and experience in 

managing the type of enterprise or property assigned. Accord In re BvRaph, Inc., 56 B.R. 596, 

605-06 (Bankr. S.D.N.Y. 1986) (adequate assurance of future performance is present when 

prospective assignee of lease from debtor has finaiicial Tesoiixes and has expressed willingness to 

devote sufficient funding to business in order to give it a strong IikeIihood of succeeding; chief 

determinant of adequate assurance is whether rent will be paid). 

56. In connection with meeting the standard for approval of the proposed sale, 

the Purchaser (or the Successful Bidder) will have to provide adequate assurance of fiiture 

performance before the Assumed Agreements may be assigned. The Sellers fully expect that the 

Purchaser will be able to satisfy this standard. 

D. The Purchaser Is a Good Faith Purchaser Under 
Section 363h-1) of the Bankruptcy Code 

57. The Sellers additionally request that this Court find that the Purchaser is 

entitled to the protections provided by section 363(m) of the Bankruptcy Code in connection with 

the proposed sale. 

5 8 .  Section 363(in) provides, in pertinent part: 

(m) The reversal or modification on appeal of an autliorimtion under 
subsection (b) . . of this section of a sale I . . of property does not 
affect the validity of a sale - . under such authorization to an entity 
that purchased . . . such ptoperty in good faith, whether or not such 
entity knew of the pendency of the appeal, unless such authorization 
and such sale . . . were stayed pending appeal. 
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I 1  U . S C  8 363(m). 

59. Section 363(m) thus protects the purchaser of assets sold pursuant to 

section 363 of the Banknlptcy Code from the risk that it will  lose its interest in the purchased 

assets if the order allowing the transaction is reversed on appeal. By its terms, section 363(m) 

applies to sales of interests in tangible assets, and an opinion by the United States Court of 

Appeals for the Third Circuit indicates that section 363(m) also protects the assignee of a debtor’s 

interest in executory contracts under section 365. 

Motors. Inc., 141 F.3d 490 (3d Cir. 1998) I11 f iebs ,  the Court considered “whether assignments 

of [certain automobile dedership] fiaiichises under section 365 are also sales of estate property 

subject io section 363(iIi). Id. at 497. Despite the absence of an explicit reference to assignments 

Krebs Cluysler-Plwnouth, hc. v. Valley 

of executory contracts under section 365, the Krebs Court concluded that section 363(m) 

protected an assignment of a debtor’s interest in certain automobile fi-anchise agreements pursuant 

to an auction sale. In light of Krebs, the Sellers respectfilly submit that section 363(m) applies to 

protect the Purchaser. 

60. As required by section 363(m), the Sellers and the Purchaser have acted in 

good faith in negotiating the Agreement. Although the Bankixptcy Code does not define “good 

faith purcliaser,” the Court of Appeals for the Third Circuit, construing section 363(m), has stated 

that “the plvase encompasses one who purchases in ‘good faith‘ arid for ‘value’. “ In re Abbotts 

Dairies of Penn.. hc., 788 F.2d 143, 147 (36 Cir. 1986). To constitute lack of good faith, a 

party’s conduct in connection with the sale must usually amount to “fraud, colJusion between the 

purchaser and other bidders or the tiustee OT an attempt to take grossIy unfair advantage of other 

bidders.” Id. (citing In re Rock hdus.  Mach. Corp. 572 F.2d 1 1  95, 1198 (7th Cir. 1978)). See 

- also In re Bedford Sprinm Hotel, hc., 99 B.R. 302,305  bank^. W.D.’Pa. 1989); Matter of 
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Perona Bras., hc., 186 B.R. 833,839 (D.N.J. 1995). Due to the absence of a bright line test for 

good faith, the detenilinatian is based on the facts of each case, concentrating on the “integrity of 

[an actor’s] conduct during tlie sale pmceedings.” In re Pisces LeasinE Cow., 66 B.R. 671,673 

(E.D.N.Y. 1986) (quoting hi re Rock Indus. Macliinew Com., 572 F.2d at 1998). 

61. Here, the sale of the Purchased Assets and the assuniption and assignment 

of the Assigned Agreements are being conducted in good faith. There is 110 evidence of fraud or 

collusion in the terms of the proposed sale. To the contrary, tlie Sellers and the Purchaser 

negotiated the terms and conditions of the Agreement at arm’s Iength, assisted by counsel and 

other advisors of their own choice. The Sellers, on the one hand, and the Purchaser, on the other 

hand, are not related companies, arid do not share corporate officers or directors5. Additionally, 

the [ems of the Agreement do not benefit any insiders of the Sellers. Moreover, the terms of the 

Agreement allow tlie Sellers to consider higher or otherwise better offers for the Purchased 

Assets. For these reasons, the Sellers resycctfi~lly submit that the Purchaser has acted in good 

faith within tlie meaning ascribed to that term by the Court of Appeals for the Third Circuit. 

F. Request For. Relief From Transfer Taxes Under Section 1 146(c) 

62- Section 1 146(c) of the Bankruptcy Code provides that the making or 

delivery of an instrunlent of transfer under a confirmed chapter 1 1  plan of reorganization may not 

be taxed under any law imposing a stamp or similar. tax. See 1 1  U.S.C. 1 146(c)- The Third 

Circuit has construed this provision to include transfers under a sale outside of, but in hrtheraiice 

of effectuating, a plan of reorganization Director of Revenue, State of Delaware v. CCA 

5 

shareholder of, and a lender to, the Purchaser. In addition, the proposed DIP Lender is managed 
by WL. Ross & Co., LLC, whose chairman and chief executive officer, Wilbur ROSS, is a member 
of the Board of the Purchaser. 

In the interests of fbll disclosure, the proposed DIP Llender is both a significant 
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Partnership (In re CCA Partnerslijp), 70 B,Rb 696 (Bankr. D. Del. 1987), affd 72 B,R. 765 (D. 

Del. 1987), affd 833 F.2d 304 (3d Cir 1987); In re Hecliinper Investment Co., 254 B.R. 306,3 I7 

(Bankr. D. Del. 2000) (section permits a debtor to sell assets during the case to maximize 

proceeds in anticipation of the plan it intends to propose), appeal pending. This view is shared by 

the Courts in the Second Circuit. See ez.,  In re Jacoby-Bender, Inc., 40 B.R. 10 (Banla. 

E.D.N.Y. 1984), affd 758 F-2d 840 (2d Cir. 1985); In re 995 Fifth Ave. Assocs., L.L.P., 116 B.R. 

384 (Bankr.. S.D.N.Y. 1990), affd 127 B.R. 533 (S.D.N.Y. Oct. 23, 1991). 

63. The Sellers respectfiilly request a ruling of this Court that section 1 14G(c) 

of tlie Baizkniptcy Code applies to tlie proposed sale pursuant to the Agreement. 

Request For Approval Of Break-Up Fee and Overbid Protections G. 

64. The Sellers seek approval of the overbid protections and authority to pay 

the Break-Up Fee iftlie Purchaser becomes entitled to it  pursuant to the Agreement. The Break- 

Up Fee is beneficial to the Sellers’ estates. The Purchaser’s bid for the Purchased Assets has 

established a floor for further bidding on the Purchased Assets. If the Purchaser is not the 

successfi~l bidder because the Sellers have received a higher or otherwise better offer, the Sellers 

will have benefited from the floor established by tlie Purchaser’s proposal. 
, 

65. Bailkrzlptcy courts are guided by the principles of the “business judgment” 

nile in evaluating a debtor’s decision to offer a break-up or topping fee. &e The Official 

Committee of Subordinated Bondholders v. hte.mated Resources, Inc. (In re 1ntegr.ated 

Resources, hc.), 147 B.R. 650,658 (S.D.N.Y. 1992) (‘LA bankruptcy court should uphold a 

break-up fee which was not tainted by self-dealing and was the product of am’s-length 

negotiations.”), appeal dismissed, 3 F.3d 49 (26 Cir. 1993); see also, In re 995 Fifth Ave. Assocs., 

96 B.R. 24 (3aankr. S.D.N.Y. 1989); cf. In re America West Airlines, Inc., 166 B.R. 908,913 
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(Bankr. D. Az. 1994) (applying a “best interest of the estate” standard). BTeak-Up fees for 

purchasers of chapter 1 1 debtors and/or their, assets constitute appropriate compensation for the 

risk involved in preparing and proposing a bid, which thereby enhances the value of the debtor’s 

estate by attracting initial bids and establishing a minimum standard for competing bids. &e 

Integrated Resources, 147 B R. 650 (break-up fees are “important tools to encourage bidding and 

to maximize the value of the debtor’s assets”); h re Crowthers McCall Pattern, Inc., 166 B .R. 

908, 91 3 (Banla-. S.D+N.Y. 1990) (decision to enter into agreement including break-up fee amply 

justified by need to prevent prospective bidder fiom wi tlidrawing from transaction). 

66. A break-up fee should be “reasonably related to the bidder’s eflorts and the 

transaction’s magnjhide.” In re Integrated Resources, 147 B.R. at 662-63. In this case, the Break- 

Up fee is $1,000,000. The Break-Up Fee is consistent with the range of those that have been 

approved by this Court in other cases. See e x . ,  In re Monteomem Ward, 97-1409 (Bankr. 

D.Del.) (fee of 2-7% upheld); In re MobileMedia Communications, Inc., 97-1 74 (PJW) (Bankr. 

D.Del.) (fees of 2.9% and 3.2% upheld); In re HHL Fin’l Sews. Iric., No. 97-398 (SLR) (D Del. 

March 31, 1997) (approving 5.5% to 5.9% break-up fees); In re American White Cross Inc., No. 

96-1 103 (HW) (Bankr. Del. March 31, 1997) (approving up to 5.8% break-up fee plus up to 

$450,000 in expense reimbursement); In re Mid-American Waste Sys., Inc., No. 97-0104 (PJW) 

(Bankr. Del. Jan.. 2 I ,  1997) (3% fee PIUS up to $1 nijllion in expenses approved); In re Simmons 

Upholstered Furniture, Inc., No. 94-6.35 (HSB) (Bark .  Del. Aug. 10, 1995) (approving 4.64% fee 

and up to $650,000 in expenses); In re Sinit11 Corona Cop., No. 95-788 (HSB) (Bankr. Del. 

1995) (approving 3.9% fee plus $500,000 in expenses); In re Edison Bros. Stores Inc., No. 95- 

1354 (Bankr. Del. Dee. 29, 1995) (approving break-up fees up to 3.5% plus reasonable fees and 

expenses up to $100,000). 
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67. The Sellers believe tlie Break-Up Fee adequately and reasonably 

compensates the Purchaser for serving as a ‘‘stalking horse” in connection with tlie Sellers‘ efforts 

to sell the Purchased Assets and for any lost opportunity costs to the Purchaser related to the 

negotiation of the proposed sale. Under, these circumstances, the Sellers respectfully submit that 

the Break-Up Fee i s  reasonable and should be approved by tllis Court. 

68, Outside the bankruptcy context, courts commonly approve break- 

uphpping fees. Such fees are presumptively appropriate under the business judgment rule and 

nonbankruptcy courts rarely rule on their propriety. In re Integrated Resources, Inc., 147 B,R. 

650 (S.D.N.Y. 1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993); see, e.&, Cottle v. Storer 

Cornmunications, hc. ,  849 F.2d 570 (1 1 th Cir 3 988); CRTF Corp. v. Federated Dep’t Stores, 

2 9  Inc 683 F. Supp. 422,440 (S.D.N.Y. 1988); Saniieris Partners I v. Burlinyton Indus., Inc., 663 F. 

Supp. 614 (S.D.N.Y. 1987). 

69. Similarly, bankruptcy courts are guided by the principles of the business 

.judgment rule in evaluating a debtor’s decision to offer bidding protections. 

Resources, 147 B,R, at 658 (“A bankruptcy court should uphold a break-up fee which was not 

tainted by self-dealing and was the product of ani’s length negotiations.”); see also, In re 995 

Fifth Ave. Assocs., 96 B.R. 24 (Bankr. S.D.N.Y. 1989); ct In re Ti’ara Motorcoach Corp., 212 

B.R.. 133, 3 37 (Bankr. N.D. Ind. 1997) (break-up fees “must be carefully scrutinized”). 

h teaated  

70. “By design, a ‘break-up fee’ is an incentive payment to an unsuccessful 

bidder who placed the estate property in a saJes configuration mode to attract other bidders to the 

auction.” bitemated Resources, 147 B.R. at 659 (internal quotation omitted). Bidding protections 

fox purchasers of chapter 1 1 debtors and/or their assets constitute appropiiate compensation for 

the risk and expense involved in preparing and proposing a bid, which thereby enhances the value 
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of the debtor’s estate by attracting initial bids, establishing a minimum standard for competing 

bids, and establishing a template against w’fijch to bid. See Id., 147 B.R. at 650,659 (break-up 

fees are “important tools to encourage bidding and to maximize the vahe of the debtor’s assets?); 

In re Crowthers McCall Pattern, Inc., 114 B.R. 877,888 (Bankr. S.D N.Y. 1990) (decision to 

enter into apeement inchding break-up fee amply justified by need to prevent prospective bidder 

from withdtawing from transaction). A break-up fee sl~ould be “reasonably related to the bidder’s 

efforts and the transaction’s magnitude.” Integrated Resources, 147 B.R. at 662-63, 

7 1. In this Circuit, a court should approve a break-up fee as an administrative 

expense where the fee is “necessary to preserve the value of the estate.” In re O’Brien Envtl. 

Energy, hc., I81 Fb3d 527,535 (.3d Cir. 1999). See also, Texas v. Lowe (In re H.L.S. Energy 

Co.), I5 1 F. 3d 434, 437 (5th Cir. 1998); Burlington Northern R.R. Co. v. Dant (In re Dant & 

Russel. bc.), 853 F. 2d 700 (9th Cir. 1988). A break-up fee may be necessary to preserve the 

value of the estate if assurance of the fee “promote[s) mxe competitive bidding, such as by 

inducing a bid that otherwise would not have been made and without which bidding would have 

been limited.” Id. at 537. Moreover: 

if the availability of break-up fees and expenses were to 
induce a bidCer to research the value of the debtor. and 
convert that value to a dollar figure on which other bidders 
can rely, the bidder may have provided a benefit to the estate 
by increasing the likelihood that the price at which the debtor 
is sold will ieflect its true worth. 

7 Id. 

72. That is the case Iiere. The Sellers have determined in their sound and 

reasonable business judgment that the Bi-eak-Up Fee is beneficial to the Sellers’ estates Nanirig 

of the Purchaser as the “stalking 1iol:se” fosters the auction process and enhances and preserves 

the value of the Purchased Assets. The Purchaser’s “stalking horse” bid will establish a floor Cor 
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further bidding on the Purchased Assets. If the Purchaser’s bid is not the successful bid because 

the Sellers have received a higher or otherwise better offer, the Sellers will have benefited from 

the floor established by the Pu-chaser’s proposal. 

73* TIie Sellers’ cunent financial condition dictates an expedited sale of the 

Purchased Assets. The Purchaser has made it clear that it would not have tendered its initial bid 

without the assurance of a break-up fee. The terms of the bid, as contained in the Agreement, 

were the product of rigorous negotiations between the parties. The Break-Up Fee is an essential 

term to the Purcliaser, protectjng its considerable investment in negotiating and perfonning due 

diligence in connection with the proposed sale. Accordingly, the Break-Up Fee undoubtedly 

“induced [the Buyer] to research the value of the [Dlebtor and to convert that value into a dollar 

figure on which other bidders can rely.” u, 
74. The Purchaser has requested that its claim on account of the Break-Up Fee 

(as well as its claims on account of the Adjustments and certain indemnification obligations with 

respect to representations and warranties) be accorded a superpriority slatus under section 

364(c)(1) of the Bankruptcy Code, subject only to the superpriority claims of the DIP Lender. 

The Sellers respecthlly submit that such relief is appropriate. The Purchaser has assumed the 

risk of the Seller’s credit with Iespect to their obligations 011 account of the Ad,justments, the 

Sellers’ potential breach of representations and warranties, and the Break-Up Fee, however, i t  was 

only williiig to accept such risk on the condition that its claim on account of such obligations be 

accorded superpriority administrative status. Pursuant to section f 05 of the Bankruptcy Code, 

this Court has expansive equitable powers to fashion any order or decree which is in the interest 

of preserving or protecting the value of the debtor’s assets, see, e x . ,  In re Chinkhian, 784 F.2d 

1440, 1443 (9th Cira 1986), such as structuring an orderly sale process with a “stalking horse.” 
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NOTICE 

75, Notice of this Motion has been given to: (i) the Office of the United States 

Trustee; (ii) counsel to the Purchaser; (iii) the Debtors' thirty largest unsecured creditors; and (iv) 

counsel to the DIP Lender; (v) all entities known to have expressed an interest in acquiring any o f  

the Purchased Assets; (vi) all entities known to have asserted any Lien in or upon any of'the 

Purchased Assets; (vii) all federal, state and local taxing or regulatory authorities or recording 

offices that have (A) jurisdiction over the Relevant Business or any aspect thereof or (B) a 

reasonably known interest in the relief requested in the Motion; (viii) all govemnental agencies 

having jurisdiction over the Relevant Busiiiess with respect to envjroimental laws; (ix) pariies to 

govenvnentaf approvals or pennits applicable to the Relevant Business; (x) the United States 

Attorney's office and the attorneys general of all states in whicli the Purchased Assets are located; 

(xi) the Feder a1 Communications Commission and applicable state public utility commissions; 

and (xii) the Securities and Exchange Coniinission. 

76. In light of the nature of the reliefrequested herein and the economic burden 

to the estates if the Sellers are compelled to serve notice of this Motion an their entire creditm 

body, the Sellers submit that no otlm or further notice need be given. 

NO PRIOR REOUEST 

77. No prior application for the relief requested herein has been made to this or 

any other court. 

WHEREFORE, the Sellers ~-espectfully request that the Court (i) enter an order in 

the form attached hereto as Exhibit A approving the Bidding Procedures, iiicluding the Break-Up 

Fee, ( i i )  enter an order in the folm attached hereto as Exhibit B authorizing the sale of the 

Purchased Assets to the Purchaser or, i f  applicable, to the bidder submitting the highest or 
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otherwise best bid, as detemiined in accordance with the Bidding Procedures, and (iii) grant the 

Sellers such other and further relief as the Court deemsjust and appropriate. 

Dated: June 23, 2003 YOUNG CONAWAY STARGATT & TAYLOR, LLP 

Pauline K. Morgan (No. 3650) 
Maureen D. Luke (No.  3062) 
Edward J- Kosmowski (No. 3849) 
Ednion L,. Morton (No. 3856) 
The Brandywine Building, 17th Floor 
1000 West Street 
P.0- Box 391 
Wilmington, DE 19839-0391 
Telephone: (302) 57 1-6600 

Proposed Counsel for Debtors 
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Exbibit A 

The Bidding Procedures Order 



IN THE. UNITED STATES BANKRUPTCY COURT 
FOR THE DlSTRlCT OF DELAWARE 

IN RE: 1 Chapter 1 1 

TOUCH AME.RICA HOLDINGS, WC-, et al., 
1 

1 
) Case No. 03-3 191 5 (KJC) 

Debtors. (Jointly Administered) 

ORDER UNDER 11 U.S.C. 88 105(a) AND 363 AND FED. R. BANICR. P. 2002 
AND 6004: (I) APPROVING (A) NOTICE AND BIDDING PROCEDURES ANI) (B) 
BID PROTECTIONS, INCLUDING, BIWAIC-UP FEE, OVERBID PROTECTIONS, 

AND NO-SOLICITATION PROVlSlONS IN CONNECTION WITH THE PROPOSED 
SALE OF CERTAIN OF THE DEBTORS’ ASSETS; AND (TI) SCHEDULING 

HEARING AND SETTING BXDDING AND OBJECTION DEADLINES ]IN 
CONNECTION WITH SUCH SALE 

Upon the iiiotion (the LLMotion”), of the above-captioned debtors and debtors-in- 

possession (collectively, the “Debtors”)s for, aiiioiig other things, entry ot-an order (the 

“Procedwes Order”) pursuant to 1 1  U.S.C $8 105(a) and 363 and Fed. R. Bankr. P. 2002 and 

6004, among other things, (i)  appioving certain bid protections, including a break-up fee (the 

“Breakup Fee”) and certain auction procedures and overbid iequirements (collectively with the 

Breakup Fee, the “Bidding Procedures”) with respect to the proposed sale (the “Sale”) of certain 

of the assets of the Debtors to 36Onetworks COI poration (the “Pni chaser”) pursuant to that 

certain Assel Pui chase Agreement (as ameiided from time to t h e ,  the “Purchase Agreeinent”)’ 

by and among the Purchaser and those of the Debtoi s pal ty to the Piii-chase Agreement 

(collectively, the “Sellers”), and certain Aiicjlla~y Agreements, substantiaily in the foims 

attached as exhibits to the Purchase Agreement (collectively, the “Selle~s”) to tlie Ptirchaser; or 

another successful bidder (the “Successful Bidder”), (ii) scheduling a date for tlie I-iearing to 

1 Unless otherwise defined hetein, capitalized tcr ms used herein shall lime the meanings ascribed to hm in 
the Motion or tlie Purchase Agreement, as the case may be To Ihe estent that any lerins ofthis Order and 
those of the Pirichase Agreement ai e inconsistent, this Order shall control 
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appiove tlie Sale {the “Sale Mea~hg”), (iii) setting auction procedures, bidding and objection 

deadlines in connection with the Sale, and (iv) appi oving the form and manner of notice thereof; 

and a hearing having been held on July 9, 2003 (the “Bidding Procedures Nearing”); and tlie 

Court having reviewed and consideled: (a) the Motion; (b) the objections thereto, if any; and (c) 

the arguments of cou~~sel made, and the evidence proffered or adduced, at the Bidding 

Procedures Hearing; and afier due delibei atiori and sufficient cause appearing therefor, it is 

here by 

FOUND AND DETERMINED THAT? 

A. The Court has jurisdiction over this matter pursuant to 28 U.S.C $9 

157(a) and 1334 and this matter is a core proceeding under 28 U S.C. 6 157(b)(2)(A), (N), and 

(0). Venue of these cases and the Motion in this District is proper under 28 U.S.C. g$ 1408 and 

1409 

B. Good and sufficient notice of the relief sought in the Motion with respect 

to the proposed Bidding Procedures, Bi ealcup Fee, notice procedures and other related matters 

(as set forth herein) has been given and 110 other or fiirther notice is required, A reasonable 

opportunity to ob,ject to or be heard iegarding such relief has been, and with iesyect 10 the fiirther 

notice required liereby, will be, afforded to all interested persons and entities including the 

following: ( i )  the Office of’the United States 1-rtistee; (ii) counse~ to the Purchaser ; ( i i i )  to each 

of the thirty largest creditors of the Debtors (on a consoiidated basis); (iv) counsel to WLR 

Recovery FLIIK~ 11, LLP; (v) all entities Imowi to have expressed an interest in acquiring any of 

the Purchased Assets; (vi) all entities linown to have asserted any Lien in or upon m y  of the 

Findings of fact shall be construed as conclusions of law and conclusions of law shall be construed as 
findings of fact when appropriate Fed R Bmkr P 7052 

2 
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Purchased Assets; (vii) all f‘eder al, stale and local taxing or regulatoiy authorities ot recording 

offices that have (A) jurisdiction ovei the Relevant Business or any aspect thereof or (B) a 

reasonably known iiilerest in the ielief requested in the Motion; (viii) all governmental agencies 

having jurisdiction over the Relevant Business with respect to environnie~~tal laws; (ix) parties to 

governmental approvals or permits applicable to tlie Relevant Business; (x) the United States 

Attorney’s office and the attorneys general of all states in wliicli the Purchased Assets are 

I o cat ed ; (xi ) t lie Fed era 1 (3 om 111 1111 i cat ions I: om i i i  i s s ion and app 1 i ca bl e stat e pub I i c uti 1 it y 

commissions; and (xii) die Securilies and Exchange Coinmission (colIectivcly, tlie “‘I[nitial Notice 

Parties”) No other or fur~lier notice of tlie request foi tlie relief granted herein need be given 

C. The Debtors’ proposed notice of the Sale, including, without limitation, 

tlie sale of‘ the Purchased Assets and the assumption and assignment of‘ the Assumed Agreements 

to be assumed at the Closing (collectively, the “Initial Assumed Agreements”) attached hereto as 

Eshibit A is appropriate and reasonably calculated to provide all interested parties with timely 

and proper notice of the Sale and Bidding Procedures. 

D. The Bidding Procedures, substantially in the form annexed hereto as 

Exhibit B, are faii? reasonable and npproptjate aiid are designed to tiiaxiiiiize ihe recovery on the 

Purchased Assets, including the Assumed Agreements 

E The Debtors have demonsti-aled a compelling and sound bu‘siness 

justification, under tlie circumsiances, for authorizing h e  payment of the Breakup Fee to the 

Purchaser in accordance with the procedures set forth in the Motion. 

F. J I  appears that the Breakup Fee was negotiated by the parries to the 

Purchase Agreement in good faith and at aln~’s-Iength and is fair and reasonable 
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G .  The Debtors’ payment to the Pur~cliaser of the Breakup Fee under the 

conditions set h t h  in the Purchase Agreement is: (a) an actual aiid necessary cost and expense 

of pieserving the Debturs’ estates, within the meaning of section 503( b) of tlie Banki-uptcy Code; 

(b) of substantial benefit to the Debtors‘ estates; (c) teasonable and appropriate, given, among 

other things, the size arid nature of the proposed Sale, the substantial efforts that have been and 

will be expended by the Purcliaser, and the benefits the Purchaser has provided to the Debtors’ 

estates and credilois and all parlies in interest herein by helping to maximize h e  value of the 

Purchased Assets, (d) not a penalty, but rather, a reasonable estiniate oftlie damages to be 

suffered by Purchaser in the event the transactions conteinplated by the Purchase Agrement ale 

not co~isummated, and (e) necessary to elism e that the Purchasei will contiiiue to pursue its 

proposed acquisition of the Priichascd Assets. I t  appears that the Purchase Agreement was tlie 

culiniriation of a process undertalteti by h e  Debtors and their pi ofessioiials to negotiate a 

transaction with a bidder who was prepared to pay the highest or otherwise best coilsideration for 

tlie Purchased Assets (includiiig the Assumed Agreements), while also assuming or otherwise 

satisfying certain Assumed Liabilities, in ordei to maximize the value of the Debtors’ estates. 

The payi-nent of tlie Breakup Fee should be appioved because, ainong other things: (i) no 0 t h  

party to date has been willing to entei into a definitive agi-eeiiierit for the pul-chase of the 

Purcliased Assets aiid the assumption of the Assuined L.iabilities on terms acceptable to the 

Debtors; (ii) the protection stffoided to the Purchaser by the Breakup Fee was a inaterial 

indiiceineiit for? and ail express midition of, the Purcl~aser’s willingness to enter into the 

Purchase Agreement; (iii) the Purchaser is unwilling to coinmil to Iiold open its offel to purchase 

the Purchased Assets and cons trnmate the other transactions under the terms of the Pur chase 

Agreement iiiiless it i s  assured of the payiiieiit of the Bleakup Fee; arid (iv) by, inter alia, 
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inducing the Purchaser’s bid and Purchaser’s continued expenditure of time and effort 

concerning the proposed sale, the BI eak-Up Fee provisions will promote a more competitive 

bidding envii onmelit and thereby niaxi~iiize the value of the Debtors’ estates. 

H. The entry of this Order is in the best interests of the Debtors and their 

estates, creditors and all other parties in interest herein; and it is therefore hereby 

ORDERED, ADJUDGED AND DECREED THAT: 

Ovcrr til i ng of 0 bi ections 

I Any objeciions to the entry of this Proceduies Order or the relief granted 

herein and in the Motion that have not been withdrawn, waived or settled, and all reservations of 

rights included therein, are lie1 eby denied aiid ovei iuled on the merits with prejudice 

Notice o€ Auction and Sale 

7 The notice (the “Notice of Auction and Sale Hearing”) of, among other 

tliings: ( i )  the Auction, (ii) the Sale; (iii) the assignment and assumption of the Inilia1 Assumed 

Agreements; and (iv) the Bidding Procedures, substantially in the foriii attached hereto as Exhibit 

- C, is approved in all respects. 

3 As soon as practicable after the entry of this Procedures Order (and in any 

event, no later than .July 16, 2003), the Debtors shall caiise the Notice of Auction and Sale 

Hearing to be: ( i )  published in the national editions of either The Wall Street Journal or The New 

Yolk Times; and (ii) served, pursuant to Bankruptcy Rule 2002(1), on (a) the Initial Notice 

Parties, (b) counsel to any statutoiy comniittee(s) appointed in these cases (collectively, the 

“Comn~ittee”), (iii) a11 Iion-Debtor partics to the Initial Assumed Agreements; and (iv) all olhei 

parties that filed a notice of appearaim and deniand for service of papers in these bankruptcy 

cases under Baiduuptcy Rule 2002 as of the date of sLicIi service 

5 
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4. The sewice of the Notice of Auction and Sale Flearing {inchiding the 

publication notice) in  compliance with this Order shall be deemed to be good, sufficient and 

proper notice of the i elief sought in the Motion with iespect to the Auction, the Safe Hearing, the 

Sale, and other nAated matters iiictuding to those pal t ies-in-interest unknown to the Debtors, and 

any requirenients for other norice are waived and dispensed with pursuant to Bankruptcy Rules 

2002,6004,6006 and 9007 and seciions 102 and 105 of the Bankruptcy Code, and no other or 

furthei notice of the Bidding Procedures, the Sale, or the assuiiiption and assignment oi  ihe 

11~itial Assuiiied Agreements is required. 

Notice of Proposed Assiennient and Cure Amounts 

The notice (the “lnitial Asslimption Notice”) of, among other things: ( i )  

the Debtors‘ intention to assme and assign io the Pwhaser, as ofthe Closing Date, the Initial 

Assumed Agreements; and (ii) the amounts (each, a “Cure Aniouiit”), if any, 1-equired to be paid 

5 

to cure any nionetary defaults related to each such liiitial Assuiiied Agr’eement, substan~ially in 

the fonn annexed hereto as Exhibit D, is appiovcd in all respects 

6 .  No later than July 1 1 ,  2003, the Debtors shall serve the Initial Assuniption 

Nolice on all non-Debtor parties to the Initial Assuiiied Agreen~ents~collectively, the “Initial 

Ass 11 111 y t i on N o t i ce Part i cs” ) 

7 Each Initial Assumption Notice Party sliall have until 4:OO p.m. (Eastern 

Daylight Savings Time) 017 July 21, 2003 {the “Assignment Objection Deadline”) to file with the 

Coui-i aiid seive upon the Debtors’ and the Pui-chaser’s respective counsel any objection to either 

(i) the assump~ion arid assignment of its respective agreement 01 (ii) the Cure Aiiiount with 

respect thereto, arid m i s t  state in its objection (each, an “Assignment Oljection”) with 

specificity (y) the reason for i ts  objection to such assumption and assignment, or (2) what Cure 

G 
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Amount it asserts is required (with appropi iate documentation in support thereof) If no 

Assigninelit Objection is timely received from any such non-Debtor party: (a) the applicable 

Initial Assumed Agreement may be assigned to the Purchaser (or the Successfbl Bidder., as the 

case may be) on the closhg Date; (b) the applicable Cure Ainouiit shall be fixed at the amount 

set forth in the Initial Assumption Notice, ~iotwithstaiiding anything to h e  contrary in any Initial 

Assumed Agreement or any other document; and ( c )  the Initial Assumption Notice Party shall be 

(i) deemed to have waived and ieleased any right to assei-t an objection to tlie proposed 

assignnieiit of the Initial Assumed Agreement 01 the Cure Aniount with respect: thereto, and to 

have otherwise coiiseiited io the assump!ion and assjgninent of the applicable Initial Assumed 

Agreement, and (ii) up011 the payineni of the applicable Cure Amount, if any, foiever barred, 

per”nently enjoined and estopped from asserting or claiming any other or further claims 

against the Debtors, their estates, the Purcliaser (or the Successful Bidder, as the case may be), 

their respective successors and assigns, ihe Pmchased Assets, 01 the property or assets of any or 

all such parties, with respect to such Initial Assumed Agreement 01’ on grounds that any 

additional mounts are due or defaults exist, or conditior~s to assignment n’tust be satisfied, under 

sricli Initial Assunied Agree”?, except with respect to claim or defaults occuning wholly after 

the Closilig D2t.e. 

8. If one or rime Assig~~ment Objections are received that have not been 

resolved prior to the Sale Hearing, heaiings with respect IO any such objections m y  be held: (a) 

at the Sale I-lealing; or (b) at such othei date as the Court may designate. However, if a disputed 

Cure Atnount is not resolved by the t h e  of the Sale 1-learing, the I elevant Initial Assumed 

Agreement may be assumed and assigned to the Puichasei PI ovided fhat tlie Cure Aniount 

asseited by the objecting patty (or such lower amount as may be fised by the Court) shall be 
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deposited with and held in a segregated account by the Sellas or such oilier peison as the Court 

may direct pending fiil-ther order of’the Court or niutuaf agreenient of the parties 

9 A properly filed Assigmient Objection sliall reserve such ob+jecting 

party’s rights against the Debtors (but not against any purcliaser of the Purchased Assets) with 

respect to the ~-elevaiit Cure Amount obligation, but shall not constitute an objection to the 

remaining relief requested in the Motion. 

10. The Debtors and the Purcliaser (or the Successfiil Bidder, as the case may 

be) me hereby authurized to settle, compromise OT otherwise resolve any disputed Cure Aiiiouiits 

with the relevant non-Debtor party to any Initial Assumed Agreement without fiirther 

Banh uptcy Coui t approval or notice to any party. 

Notice Regardhip Wndesienated Aweenients 

1 1. The notice, annesed hereto as Exhibit E, with regard to the procedures for 

post-closing sssui~~ption of certain agi eeinerits (the “Other Assriiiied Agree~i~ents’’) and 

assignment theieof to Purchaser (the “Other Assullied Agreements Notice”), is hereby approved. 

2003, the Debtors slid1 seive the Oilier Assumed 12. No later than 

Agrceiiieiits Notice on a1 1 iioii-Debtoi parties to each Otlm Assumed Agreeiiient. Assumption 

and assignment of each of the Other Assiiined Agreements shall be effected pursuant to a 

separate Order of this Court, upon proper notice and hearing 

Purchaser Pi otections 

13 The Debtors are authorized and diiected to pay the Breakup Fee to 

Purchaser, in the maiiiier. requii.ed Lindel: and pursuant 10 the Purchase A2gieenient, without 

fiirther ordei of‘the Couit. 



'14. Pursuant to section 364(c)( 1) of the Banluuptcy Code, the Pwcliaser's 

claim in respect of tlie Breakup Fee shdl have priority over any and all administrative expeiises 

of the kinds specified in  sections 503(b), 506(c), 507(a) 01 507(b) of tlie Banluuptcy Code, 

whether such claims arise in proceedings under Cliapkr 11 or Chapter 7 of tlie Bankruptcy Code 

(the LLPiircJiaser Protection Superpi iorit}r Claim"), except for the superpriority claims granted to 

the DIP Lender. 

15. The rights of the Puirliaser IO the Breakup Fee and the Purchaser 

Protection S u p  priority Claim shall all survive rejection or breach of the Purchase Agreement 

by the Sellers, and sliall be w"ected thereby. 

16 The Breaktip Fee shall be the sole remedy of Purcliaser for breach of tlie 

Purchase Agreement if the Purchase Agreement is terminated riiider circumstances where the 

Breakup Fee is payable. 

13 i d d i 11 r! Pro ccd ur  es 

17. The Bidding Procedures attached hereto as Exhibit B (and incorporated 

herein in their enlirety) are approved in all r'espects and shall apply with respect to, and shall 

govein all pioceedings related io: (i) the PuIchase Agteement; (ii) the Auction, (iii) the Sale, and 

(jv) the assumption and assigl~iiient of the Assumed Agreements. 

18. Any person wishing to submit a higher or better offer for the Purchased 

Assets inust do so sir ictly in accordance with the ternis ofthe Bidding Piocedures 

19. The Purcliaser is deemed to be a Qualified Bidder (as defined in tlie 

Bidding Procedui es) foi a1 I purposes. 
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The Auclion 

20. 

July 23, 2003, at the offices of [ 1, or at such later time or other place as 

agreed by the Ptii-cliaser and tlie Sellers, and which the Sellers slid1 notify all Qualified Bidders 

who have submined Qualified Bids 

The Auction, if iequired, will comi’tence at 9:30 a.m. (E.astern Time) on 

The Sale I-lea~infi 

21. A Iiearing (the “Sale Nearing”) to consider: (i) the Sale; (ii) the 

assumption and assignment of the Initial Assumed Agreements and certain other relief requested 

in the Motion; and (i i i )  the entry of the proposed Sale Order, shall be held on July 28, 2003, at 

200 p.m (Eastem Time) before this Court 

22. Objections to the entry oftlie Sale Order, if any, must: (a) be in wiithg; 

(b) confoimi to the requii eiiieiits of the Bankruptcy Code, the Bankruptcy Rules and the LlocaI 

Rules of the United States Banltniptcy Court for the Disti ict of Delaware; (c )  set forth the name 

of the objector and tlie nature and aniount of any claim or interest held by and against the 

Debtors‘ estates or property; (d) stale the legal and factual basis for tlie objection and the specific 

grounds therefor; ( e )  be filed with this Court; and (f) be served upon counsel to the Debtors, 

Young Conaway Statgatt & Taylor-? LLP, The Brandywine Building, 1000 West Street, 17‘” 

Floor, Wilmington, Delaware 1980 1 ,  Atlii: Robert S. 81 ady, Esquire, counsel to the Proposed 

Purchaser, Wiflkie Far1 and Gallagher, 787 Sevenlh Avenue, New York, New York 1001 9, Attii: 

Alan J .  Lipkin, Esquire, counsel to any official statutoi y coniiiijttee appointed in these cases, and 

the Office of the United States Trustee? 844 N King Street, Rooin 23 1 1, Wiliniiigton, Delawai-e 

I9801, so as to be aclually received by no late1 tliaii 4:OO p m .  (Eastern Time) on July 21,2003 
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(tlie “Objection Deadline”) Only tiriiely filed and served responses, objections 01 other 

pleadings will be coilsidered by tlie Court at the Sale Hearing 

23. The failule of any person or entity to timely file its objection shall be a bar 

to tlie assertion, at the Sale Healing or thereafter, of any objection to the Motion, the Sale or tlie 

coiisunimation and peribimnnce of the Pui chase Agreement and the transactions contelnplated 

thereby (including, without liinilation, Ihe assumption and assigiimenl of the Initial Assumed 

Agr eeinents). 

24. The Sale I-Ieating may be adjourned, froin time to time, without fnrther 

notice to creditors or parties in i titerest other than by aniiouiicetiieiit of said adjouimieiit in Court 

or on the Court’s calendar an the date scheduled for such hearing. 

No Solicitation 

25.  Section 6.7(a) oftlie Ptirchase Agreemelit is approved in its entirety. 

Pursuant thereto, among other things, Sellers sliall not, nor sliall they cause their officers, agents, 

representative aiid othei persons acting on their behalf to, seek or solicit offers for any 

t r an s ac t i o n that wou 1 d I e ti der i iii yo ss i b I e tli e t r an s ilc t i 011s beiween tl1.e S e 1 I er s and Purchaser 

contemplated by the PUI chase Agreement, except in compliance with the Bidding Procedui es 

arid this Order. 

26. Section 6.7(b) of the Pm-chase Agieemenl is approved in its entirety. 

Sellers sliall promptly notify Purchaser oIally and in writing of any request for information, 

proposal, discussion, negotiation or inquiry received seer the date of the Purchase Agreement in 

coiinection wilh any Takeover Proposal and Sellers shaI1 promptly (but in any event within one 

( 1 ) Business Day) conw”cate to Purcliaser the material Leiins and conditions of any such 

proposal, discussion, negotiation 01’ inquii y which it may receive (and will piomptly provide to 
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h i  chaser copies of any written materials received by Sellers in connection with such proposal, 

discussion, negotia~ion 01 inquiry) and the identily of the pci*soii making such pi oposal or inquiry 

or engaging in such discussions or negotiation. 

27. Sections 6.7(c) arid (d) of the Purchase Agreemelit ale approved in their 

entirety. Sellers shall not furnish information coiicei nine heir business, properties or assets to 

any Third Party, escept pul suant to a confidentiality agreeinelit with tems and conditions no less 

restrictive than those contained in the Confidentiality Agreemelit I Sellers shall not release any 

Third Party from, or w i v e  any provision of: any such confidentiality agreeii~eni or any similar 

confideiitiality or standstill agreement to which any Seller is a party. Sellers shall pr-omptly 

provide to Purchaser any non-public inforiiia~ion conccniing the Sellers provided to 

Person wliich was not previously provided to Purchaser. Sellei-s sfiall keep Purchaser informed 

of the status and material details (including aii~endii~ents or p i  oposed ameiidiiieiits) of any such 

Takeover Pioposal. Sellers shall proiiiptly (and in any event within one business day) notify 

Purcliaser in writing at sucli time as any Takeover Proposal has been determilied to be a 

Qualified Bid. 

odieI. 

Add i ti oiial P rovi si on s 

28 The Debtors are autliorized and eliipowered to take such steps, expend 

such suins of money, and do such other Iliings as may be necessaiy to implement and effect the 

tei 111s and requii ements established by this Procedures 01-der. 

29 The Debtois are hereby authorized to conduct the Sale without the 

necessity of complying with any stale or local bulk ti a ider  laws or require117eiits. 
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30. The automatic stay piovisions of section 362 of the Bankruptcy Code shall 

not apply to Purchasel's rights to terniinate the PUI chase Agreement in accordance with the 

terms thereof. 

3 1. This Procedures Ordei shall be binding upon, and inur*e to the benefit of 

the Purchaser and its affiliates, successors and assigns and the Debtors, and their estates, 

including any chapter 7 OT 1 1  ti-ustee or othei fiduciary appointed for the estates ofthe Debtors, 

whether in these cases, subsequent badouptcy cases or upon dismissal of any of these cases. 

32. Service of the notices described herein on the parties entitled to receive 

such notices pursuant to this Procedures Order shall constitute proper, tiiiiely, adequate and 

sufficient notice thereof and saiisfies the icquirenieiits of sections 102, 105 and 363(b) and (f) of 

the Bankruptcy Code and Rules 2002, 6004,9007 and 9008 of the Bankruptcy Rules 

33. Notwillistanding Bankruptcy Rules 6004(g) and 6006(d), this Procedures 

Order shall not be stayed for ten (10) days aftei the entry hereof and this Procedures Ordei shall 

be effective and enforceable inmediately upon entry on this Court's docket. 

34 This Court shall ietain jurisdiction over any matters ielnted to or ai king 

from the iinplei~~e~itation of'this PI occdwes Order, including, but not limited to, (i) any mattei, 

claini or dispute arising fi-on1 or relathg to the B~eakup Fee, the Bidding Procedures and/or the 

implementation of this Procedures Order. 
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Esliibit A 

(To be provided) 



Exhibit B 



Touch America, 1 nc. 

Bidding h o c  ed u res 

Set forth below are the bidding procedures (the “Bidding Procedrrres”) to be 
eiiiployed with respect 10 the transactions conte~nplated by the Asset Purchase Agreement (as 
mended from t h e  to time, the ‘‘Pi~rcl~ase Agi-eemenr”)’ by and aniong 3 GOnetworks 
Corporation (the “Proposed Purchaser”) and those of tlie Debtors that are parties to tlic Purchase 
Agrennent (collectively, the “Sellers”), and certain Anci!lary Agreements (including the 
Transition Services Agreemenl), substantially in the forms attached as exhibits to the Purchase 
Agreement (collectively, the “Sellers”), conceining the prospective sale (the “Sale”) of certain of 
the Sellers’ assets (as defined more specifically in the Purchase Agreement, the “Purchased 
Assets”). The Sellers Iiave moved fur; and will seek, entry of an order by the Bankruptcy Court 
authorizing atid approving the Sale to a Qualified Bidder (as defined below) that the Sellers 
determine to lime made the highesl or olherwise best offei for the Puichased Assets. 

The Bidding Process 

The SelIeis will: (i) ieceive offers Fiom Qualified Bidders; (ii) determine whether 
any person is a Qualified Bidder; (iii) coordinate the efforts of Qualified Bidders in conducting 
theii respective due diligence investigations regarding the Purchased Assets generally; and (iv) 
evaluate any offel iimdc by a Qualified Bidder lo piirchase the Puicliased Assets (collectively, 
the “Bidding Process”). Any person ~ ~ 1 1 0  wishes to participate in the Bidding Process mist be a 
Q~ialified Bidder, and neither 1lie Sellers nor their repi eseiitatives are obligated to furnish any 
information of any kind ~vhatsoever relating to the Sellers or the Purchased Assets to any person 
who is not a Qualified Bjddei The SeIlers have tlie right to adopt such other rules for the 
Bidding Process which, in heir  sole judgment, will betta proinote tlie goals of tlie Bidding 
Process and which are not inconsistelit with any of the other provisions hereof or of any 
Banki-uytcy Court order 

Determination o f  “Qu:llified Bidder” Status 

In ordei to pal ticipnte in the Bidding Piocess, each peIson (a “Potential Bidder”), 
other than the Proposed Purchaser, iinist deliver  inle less p~ eviousiy delivered) to the Sellers: 

(i)  Ail executed confidentiality agreement in fo~m and substance satisfactory 
to the Sellers; and 

( i i )  CuiTent audited fiiiancid statemiits of the Potential Elidder or, if the 
Potential Biddei is an entity formed for tlie puipose of acquiiing the 
Purcliased Assets: ctilrenl audited financial statellleiits of the equity 
I~oldei{s) of the Potential Biddei or such other forin of fiiiancial disclosure 
acceptable to the Sellers and their advisors demonstrating such Potential 
Bidder’s ability to adequately fimd the newly-formed entity and close a 
pi oyosed t i  ansaction 

I Unless oihenvjsc defined herein, capitalized lerrns wed herein shall have the nwmings ascribed lo them in tlic 
Purchase Agreement 



A “Qualified Bidder” is a Potential Bidder: (s) that liinely delivers the documents 
described in subparagraphs (i) and (ii) above; and (y) that tlie board of ditectors of Touch 
Anierica, Inc,, determilies is financially able to corisunliiiate the purchase of tlie Pur cliased 
Assets. The Proposed Purchaser will be deemed a Qualified Bidder. 

7\10 later than two (2) business days after the Sellers receive from a Potential 
Bidder all of the materials required by subparagraphs (i) aid (ii) above, they shall notify such 
Potential Bidder whether such potential bidder is c? Qualified Biddei At tlie s m e  time that the 
Sellers notify the Potential Bidders that it is a Qualified Bidder, the Sellers sliaH deliver to such 
Qualified Bidder (iiiiless previously delivered) [(i) a confidential niemor-anduni containing 
information and financial data re1ating to the Purchased Assets, and (ii)] a copy of’the Pui-chase 
Agreement 

Due Diligence for Qunlified Bidders 

To obtain due diligence access or additional inforiiiatioi~ from tlie Sellers, a 
Qualified Biddel  nus st first advise the Sellers in writing of its pi-eliuijnary (noli-binding) proposal 
regarding: (i) tlie purchase of the Purchased Assets; (ii) a purchase pice range; (iii) the proposed 
sti ucfure and financing of the transaction (including the anlotitit of equity to be committed and 
souIces of financing); (iv) any additioiial conditions to closing that such Qualified Bidder niay 
wish to impose; and (v) the nature and extent of additional due diligence such Qualified Bidder 
may wish to conduct. If, based on the preliininary proposal and such additional factors as the 
Sellers detcrniine are relevant, the Sellers, in their business judgment, determine that the 
preliminary proposal is reasonably likely to result in a bona fide and serious higher or otherwise 
better offer for the Purchased Assets, the Sellers will afford the Qualified Bidder access to 
relevant due diligence inforiliation and materials. The Sellers will designate an employee or 
other representative to coordinate all reasonable requests for additional infomiation and due 
diligence access from such Qualified Bidders No conditions rdating to the coiiipietion of 
additional due diligence will be permitted to exist after the Bid Deadline (as defined below). 
None of the Sellers, their affiliates or any of their respective representatives are obligated to 
fwnisli any inforniation relating 10 the Purchased Assets to any peison escepl to a Qualified 
Bidder who makes an acceptable preliminary proposal, 

Bid Deadline 

A Qualified Bidder who desires to make a bid m i s t  deliver a witleii copy of’its 
bid to (a) Milbank, Tweed, Hadley & McCloy LLP, One Chase Manhattan Plaza, New York, NY 
10005, Atlention: .JoIin O?Coniior, Esq. And (b) [Evercore - addless to be supplied], not later 
h i  12:OO noon (Eastern Daylight Savings Time) on July 21, 2003 (the “Bid Deadline”). If the 
Sellers extend the Rid Deadline, they shall proiiiptIy notify all Qualified Bidders o i  such 
extension. 

Determination of ‘‘Qudified Bid” Status 

A bid received fi.oni a Qualified Bidder will constitute a “Qualified Bid” only if i t  
includes all of [lie Required Bid Dociiinents listed below and meets all of the Bid Requi~-ements 
set foilh below Notwiths~a~iding the foregoing, the Purchase Agreement will be deemed a 
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Qualified Bid for all purposes in connection with the Bidding Process, h e  Auction (as defined 
Mow) and the Sale. 

Required Bid Documents. All bids must iiiclude the following documents 
( co 1 I ect i ve 1 y , the L‘Required I3 id Docum ent s”) : 

a. A written offer stating that: { i )  the Qualified Bidder offers to purchase all 
or substantiaIly all of the Purchased Assets and asslime all 01 substantially 
all of the Assumed L,iabilities; (i i)  the Qualified Bidder is piepared to enter 
into a legally bitiding purchase and sale agreement for tlie acquisition of 
the Business 011 teims arid conditions no less favoiable to Sellers than the 
Purcliase Agreement (other than those 1 elating to the Breakup Fee),within 
iiot niore than one Business Day afier entry by the Bankruptcy Court of 
the Sale Order; and (iii) the Qualified Bidder’s offer is irrevocable m t i l  
the end of the business day following the closing of the purchase of the 
Purchased Assets; and 

b. A good fail13 deposit (the “Good Faith Deposit”) in  the form of a certified 
or bank clicck (or other form acceplable to the Sellers in their sole 
discretion) payable to the order of the Sellers (or such other paiIty as the 
Sellers may designate) in an mount of $1 million; provided, however, 
that the Proposed Pu~cliaser shall iiot be iequir-ed to make the Good Faith 
Deposit 

Bid Requirements. AI1 bids imst  satisfy the foIlowing requirements (collectively, 
the “Bid Requirements”): 

a. The bid iiiust provide for- an aggiegaie puicliase price for tlie Puicliased 
Assets of at least $500,000 greater than the stiin of: (s) the amount of the 
Breakup Fee;; plus (y) the consideration to the Sellers arising out of the 
Purchase Agieement including the payment of the Puichase Price and the 
assumption of the Assumed Liabilities. 

b The bid musf be, in the Sellers’ business judgment, on substantially the 
saine or better tei ins and conditions tlian those sei forth in the Purchase 
Agreement. 

c .  The bid (other than the Proposed P~~rcliaser’s bid) is accompanied by 
satisfactory evidence of conmitted financing or other ability to perform 
the acquisition of the Purcliased Assets. 

d. The bid is 1101 conditioned ~ipon the Bankiuptcy Cour-i’s approval of any 
bid protections, such as a bi eakup fee, termiliation fee, expense 
ieinibui senlent or similar type of payment 

e .  The bid achiowledges and represents that the bidder: ( I )  has had an 
opportunity io conduct any and all due diligence regal ding the Purchased 
Assets piior to making itti offer; (2) has relied solely upon its own 
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iiidependerit review, investigation andlor inspection of any documents 
a d o r  the Purchased Assets in ~iiakiiig its bid; and (3) did not rely upon 
any written or’ oral statements, representations, promises, warranties or 
guaranties whatsoever , wlietlier express, implied, by operation o f  law or 
otlienvise, regarding the Purcliased Assets, or the completeness of any 
infoiniation provided in connection therewith or tlie Auction, except as 
expressly stated in these Bidding Procedtires 

f The bid is received by the Bid Deadline. 

Auction 

If one 01 more Qualified Bids in addition to that of the Proposed Purchaser is 
received, the Sellers will conduct an auction (the “Auction”) with respect to the Purchased 
Assets to detennine the highest 01 otherwise best offer for the Pi~r*chased Assets (the “SuccessfLil 
Bid”). I f  no Qualified Bid (other tlian that of the Pioposed Purcliaser) is received by the Bid 
Deadline, the Proposed Purcliaser’s bid will be deemed the Successful Bid, and Sellers shall 
proceed with the tra~isactioiis contemplated by the P~ircliase Agreement. 

The Auction, if required, will coimience at 9:30 am.  (Eastern Daylight Savings 
Time) on July 23, 2003, at the offices of [ 1 or at such later time or other place 
as agreed by the Proposed Purcliaser and the Sellers, and of which the Sellers will notify all 
Qualified Bidders M ~ O  have submitted Qualified Bids 

At least one (1) business day prior to the Auction, the Sellers will provide to the 
Proposed Purchaser and all other Qualified Bidders a copy of the highest or olhenvise best 
Qualified Bid ieceived and copies of all other Qualified Bids. In addition, the Sellers will inform 
the Proposed Purchaser and each Qualified Bidder ~ 4 1 0  has expressed its intent to participate in 
the Auction of the identity of all Qualified Biddas  that may participate in the Auction and copies 
oftlie bids of all such Qualified Bidders 

Only the Pi oposed Purchaser, Sellers, Qualified Bidders who have submitted 
Qualified Bids, their I espective professionals, the 1Jnited States Trustee, and representatives of 
any statutoiy committee appointed in these cases (collectiveJy, the “Committee”) will be entitled 
to attend, participate aiid be hearil at the Auction, and only the PI oposed Purchaser and Qualified 
Bidders will be entitled to makc any subseqiiei~t Qualified Bids at the Auction. 

Duiing the A1Icliol1, bidding will begin at the purchase price stated in the highest 
or otherwise best Qualified Bid (taking into account the Breakup Fee), and will subsequently 
continue in miiiiiiii1n1 iiici eiiients of at least $250,000 highci than the previous Qualified Bid 
Subsequent Qualified Bids subiiiitted by the Proposed Purcliasei wiII be deemed to include a 
ciedit in an aniount equal to \lie sum ofthe Breakup Fee and shall not require a deposit. 

Bidding at the Auction will continue until such time as the highest or otlierwise 
best Qualified Bid is deteiniined Upon coriclusion of the Auction, the Sellers will: ( i )  review 
each Qualified Bid on tlie basis of financial and contractual ternis aiid other factors relevant to 
the Sate process, incluchg those factors affecting the speed and certainty of consutnmating the 
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Sale; and (ii) identify the Successf~il Bid for tlx Purchased Assets (as defined above, the 
“Successfid Bid”) 

Acceptance of Qualified Bids 

At the Sale I-Iearing, the Sellers will seek entry of an order au~ho~izing and 
approving the Sale: (i) if no Qualified Bid is received (other than that of the Proposed 
Pw-cliaser), to the Proposed Purchaser pursuant to the ternis and conditions set forth in the 
Purchase Agreement; or (ii) if another Qualified Bid is received by tlie Selle~s, to the Proposed 
Purchaser or such other Qualified Bidder as the Selleis, in the exercise of their business 
judgment, determine to have made the Successful Bid (the “Successful Bidder”). The Sale 
Hearing may be adjounied or I escheduled without notice by an announcement of the adjourned 
date at the Sale Hearing. 

The Sellers’ presentation to the Bankruptcy Court for appioval of a Successhl 
Bid does not constitute the Sellers’ acceptance o f  the bid, except with respect to the bid of the 
Proposed Pui chaser as reflected in the Purcliase Agreenient (subject to higher oi otherwise better 
Qualified Bids and subject to Banluvptcy Court approval). The Sellers will be deemed to have 
accepted any otlicr bid only wlieii the bid has been approved by the Bankruptcy Court at the Sale 
Heahg 

Following the Sale I-Iearing approving the Sale of the Purchased Assets to the 
Successful Bidder, if such Successf~il Bidder fails to consiiiiiinate the Sale because of a breach or 
failrire to perform OII the part of such Successful Bidder, the entity thal had siibinitted the next 
highest 01’ otherwise best Qualified Bid, as disclosed at the Sale Hearing, will be decnled tu be 
the Successful Bid and the Selleis will be nutlioi-ked, but itot required, to consummate the Sale 
with the Qualified Biddei submitting such bid without f b t h -  order of the Banhuptcy Court. 

Return of Good Faith Deposit 

The Good Faith Deposits of a11 Qualified Bidders will be ietailxd by the Sellers 
and all Qualified Bids will remain open until tlie elid of the f i s t  business day following the 
closing of the Sale; provided, however, that in 110 event shall the Proposed Pui-diasei be required 
to make the Good Faith Deposit. 

If a Successfill Bidder. fails to consummate a11 approved Sale because of a breach 
OJ failure io perfoi-m 01’1 the pait oi  such Successfd Bidder, the Selleis will not have any 
obligation to return the Good Faith Deposit deposited by such Successfill Bidder, and such Good 
Faith Deposit iiievocably will become proyeity of tlie Sellers’ estates. 
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Modifications 

The Sellers may: (a) deteiiniiie5 in their sole discretion, which Qualified Bid, if 
any, is the highest or otherwise best offer; a i d  (b) reject ai any time before entry of an order of’ 
tlie Bankruptcy Couit approving a Qualified Bid, any bid (other than that of the Proposed 
Purcliaser) that, in the Sellers’ sole discretion, is ( i )  inadequate or insufficient, (ii) not in 
conformity with the requirements of‘the Bankruptcy Code, the Bidding Procedures or the terms 
and coiiditions of the Purchase Agleement, or (iii) coiitiary to the best interests of the Sellers, 
their estates and their CI editors. At or  before tlie Sale Hearing: the Sellers may impose such 
other terms and conditiolis tipon Qualified Bidders (other than the Proposed Purchaser) as they 
determine to be in the best interests of the Sellers’ estates, their creditors and other parties in 
interest in these cases 
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Eshibit C 



UNITED STATES BANKRUPTCY COURT 
FOR T I E  DISTRICT OF DELAWARE 

IN RE.: 1 Chapter 11 

TOUCH AMERICA I-IOLDTNGS, INC., et al., 
1 
1 Case No. 03- 1 1 9 I 5 ( K K )  

Debtors. 1 (.J o in t 1 y Ad in ini stered) 

NOTICE OF AUCTION AND SALE HEARING 

PLE.ASE. TAKE NOTICE THAT: 

Pursuant to the ORDER ‘CINDER 1 1  U S.C. $$ 105(a) AND 363 AND FED- R. 
BANKR. P. 2002 AND 6004: ( I )  APPROVING (A) NOTJCE AND BIDDING PROCEDURES 
AND (B) BID PROTECTIONS, TNCLUDTNG, BREAK-UP FEE, OVEltI3lD PROTECTIONS, 
AND NO-SOLICITATION PROVISIONS JN CONNECTION WITH THE PROPOSED SALE 
OF CERTAIN OF THE DEBTORS’ ASSETS; AND (12) SCHEDULING NEARING AND 
SETTING BIDDING AND OBJECTION DEADLINES TN CONNECTION WITH SWCH 
SALE (the “Procedures Order”),’ appmved by the United States Bankruptcy Court for the 
District of Delaware (the “court”) on -9 2003, the above-captioned debtors and 
debtors-in-possession (collectively, the “Debtors”), will conduct an auction of certain of the 
Debtors’ assets (the “Purchased Assets”), including certain unexpired leases and executory 
contracts (the ‘LAssuined Agreements”). 

The Sale Under the term of the Asset Purcliase Agreement, by and aiiioiig 
SGOnetwor ks Corporation (the “Proposed Purchasei”), and the Debtors (collectively, the 
“Sellers”) (as amended from time to time, the “Purchase Agreement”), the Debtors propose to 
sell Ihe Piirchascd Assets, and to assuine and assign the Assunied Agreements, to the Proposed 
Purchaser, free and clear of liens, claims, encumbrances and interests (except for certain express 
assumed liabilities and perinitted liens), all as mole fidly set forth in the Purchase Agreement, 
subject to higher and better offers and Court approval. 

The Aiictlon If a Qualified Bid (other ~ h a n  the Purchase Agreement) is received, 
the Debtors will coiiduct an auction (the “Auction”) for the Purcliased Assets beginning 011 July 
23,2003 at 9:30 a m .  (Eastem time) at tlie offices of 
participation at the Auction is subject to certain terms, conditions and piocedures (collectively, 
tlie “Bidding Procedures”) described i n  and annexed 10 the Procedures Order. All interested 
parties are invited to prequalify for the Auction and to present competing offers to purchase the 
Purchased Assets, iiicluding the Assumed Agreements in accoidaiice with the Bidding 
Procediires I 

. Atlendance and 

1 All capitalized terms not otherwise defined herein shall have [lie meanings ilsct ibed to hem in the Bidding 
Procedures (as defined herein) 01 the Piocedures Order (as applicable) 
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Bidding at the Auction will coi11117ence at the purchase price staled in the highest 
or otlienvise best Qualified Bid (taking into accowit tlie B1 eakup Fee), and will subsequently 
continue in the increments established by the Bidding Procedures. At the conclusion of the 
bidding, the Debtors will announce their detemination as to the person 01 entity (the “Successful 
Bidder”) submitling the highest OT otherwise best bid for the Purchased Assets (the “Successhl 
Bid”). 

If the Debtois do not receive cvly Qualified Bids (other than that of tlie Proposed 
Purcliaser), the Debtors will report the same to the Court, the Proposed Purchaser’s bid will be 
deemed the Successfiill Bid, and the Debtoi s will proceed with the transactions contelnplztted by 
the Puidiase Agreement I If,  ho~ever, the Debtors receive one or moi-e Qualified Bids in 
addition to the Purchase Agreement and the Auction is conducted, the Debtors will notify the 
Court of the results of tlie Auction aiid proceed with a sale to the Successful Bidder. The 
Debtors will be deemed to liave accepted aiiy other bid only when the bid has k e n  approved by 
the Court at the Sale Hearing. 

The Sale Hearing. A healing (the “Sale Hearing”) to approve the Sale of’tlx 
Purchased Assets, including the assuniptjon and nssigiunent of the Assumed Agreements, to tlie 
Successfiul Bidder (the “Sale Order’’) will be held on JUIY 28,2003 at 200 p.m. in the United 
States Bankruptcy Court for the District of Delaware before the Honorable Kevin J. Carey, 
United States Bankruptcy Judge 

Obiections to the Sale of‘the Pui-chased Assets. Any objection to tlie entry of tlie 
Sale Order imst (i) be in writing, (ii) conform to the requjrenients of the Bankruptcy Code, the 
B ~ ~ ~ k r ~ i p t c y  Rules and, the Local Rules of the United States Bankruptcy Court for the District of 
Delaware, (iii) set forth tlie name of tlie objector, (iv) set forth tlie nature and amount of the 
objector’s claims against or interests in the Debtors’ estates or property, (v) state the legal and 
factual basis for the objection and the specific grounds therefor, (vi) be filed with the United 
States Bankruptcy COIIII for the District ofDelaware, and (v i )  be sewed upon couirsel to tlie 
Debtors, Proposed Purcliasei, any official statutoiy committee appointed in these cases, and tlie 
Ofice ofthe United States Tiiistee, so as to be actually received by 110 later, than 4:OO p.m. 
(Eastern Time) on duly 21,2003 

This notice i s  qualified in its entiIety by tlie Piocediires Qrdei. All persons and 
entities a1 e urged to read the Proceduics Order and the provisions tkeieof caIefully To the 
extent this notice is inconsistent with the 13-oceduies Order, h e  terns of the Pt ocedui-es Order 
shall goverii. 
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Copies of the Procedures Order, the Purchase Agreement and the motion seeking 
appi oval of the same are available upon written request 10 Bankruptcy Management Corporation, 
1330 E. Franklin Ave., El Segundo, CA 90245. 

Dated: July , 2003 YOUNG CONAWAY STARGATT & TAYLOR, LLP 
Robert S. Brady (No 2847) 
Pauline K. Morgan (No. 3650) 
Maureen D. Luke (No 3062) 
Edward J. Kosmowski (No. 3849) 
Edinon L,. Modon m o  3856) 
The Brandywine Building, 1 7'" Floor 
1000 West Street 
P.O. Box 391 
Wilniington, DE 19899-0391 
Telephone: (302) 57 1-6600 
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EX h i bit D 



UNITED STATES BANKRUPTCY COIJRT 
FOR THE DISTRICT OF DELAWARE 

IN RE: 1 Cliapter 11 

TOUCH AMERICA HOLDWGS, TNC,, et al., 
) 

1 
1 Case No 03-1 1915 (KJC) 

Debtors. (Jointly Administered) 

NOTICE OF PROPOSED ASSUMPTION AND ASSIGNMENT OF CONTRACT(S) 

PLEASE T A U  NOTICE that the above captioned debtors and debtors-in- 
possess ion (col I ect i vel y, the "Debtors") filed the: 

MOTION FOR ORDER, PURSUANT TO 11  1J.S.C. $8  
105(a), 362,363,364,365 AND 114B(c) AND FED. R 
BANKR. P. 2002, GOO4 AND 6006, APPROVING ( i )  NOTICE 
AND BlDDlNG PROCEDURES, (ii) BID PROTECTIONS, 
INCLUDING A BREAK-UP FEE, AND (iii)  ASSET 
PURCHASE AGREEMENT; (B) AUTHORIZING SALE 
AND TRANSFER OF ASSETS TO 3GONETWORKS 
CORPORATION OR TO ANOTHER HIGHEST OR 
OTHE.RW1SE BEST BIDDER; AND (C) AIJTHORJZING 
ASSUMPTJON AND ASSIGNMENT OF CERTAIN 
EXECUTORY CONTRACTS AND UNEXPlRED LEASES 
(Docket No. -1 (the "Sale Motion"). 

PLEASE TAKE FURTHER NOTICE that, on July 9,2003, the United States 
Bankruptcy C0~n-t for. the District of Delaware (the "Bankruptcy Court") will hold a hearing to 
consider the relief requested in the Sale Motion with 1 espect to the bidding procedures proposed 
therein. 

PLEASE TAKE FURTHER NOTICE that, ainong other Iliings, the Sale Motion 
seeks approval of the Asset Purcliase Agreeineiit, by and ainong 360net\vor*ks Corporation (the 
"Purchaser"), and the Debtors (collectively, the "Sellers") (as amended frboni time to time, the 
"Purchase Agreement"), pursuant to which the Debtors are selling certain of their asse~s (tlie 
"Pudiased Assets") and assuming and assigning certain executory conti acts and unexpired 
leases (collectively, tlie "Proposed Assumed ContTactsll) to the Purchaser or an alternative 
successf~il bidder (a "Successfiil Bidder"), free and clear of liens, claims, eii~~iinbi-an~es and 
intei csts (except foI. cei tain espi ess assumed liabilities and permitted encumbrances), subject to 
higlier and better offers i n  accordance with cel lah Corii-t-approved bidding procedures, and 
Baihuptcy Court approval. 
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PLEASE TAKE IWRTHER NOTICE {hat, pursuant to the Purchase Agreement, 
the Sale Motion and the procedures sought to be appovcd thereby, the Debtors liereby provide 
notice of their intent to assiiine the Proposed Assmed Cont~acts identified on E.xhibit 1 attached 
hereto, and to assign such Proposed Assumed Contracts to the Puicliaser in connection with the 
proposed sale ptii-suant to terrns of the Purchase Agreement. 

PLEASE TAKE FURTHER NOTICE that, pursuant to Sections 2.8 and 2.9 of the 
Purchase Agreement, the Purchaser has (subject to certain time limitations described in the 
Purchase Agreement) the right to designate certain of tlie Proposed Assuined Contracts that the 
Purchaser does not intend to ass~iiiie (all such coniracts, the “Excluded Contracts”). The Debtors 
will send a notice (the “Excluded Coiltract Notice’,) to all counterparties to the Esclrided 
Contracts informing thein that, aniong other things, such Excluded Contracts will not be assuiited 
and assigned pui suant to the Purchase Agreeiixnt 

PLEASE. TAKE FURTHER NOTICE that with iespect to each Proposed 
Assuiiied Contract that is not an Excluded Contract (collectively, tlie “Assumed Contracts”), on 
the Closing Date, or its soon thereafter as practicable, tlie Debtors will pay, as the amount 
necessary to “CUI e’‘ any and all “defaults” (each within tlie meaning of Bankruptcy Code section 
365(b)) outstanding under such Assumed Contract, tlie amount (the “Cure Amount”) set forth 
opposite stich Assumed Contract on Exhibit 1 hereto. The Debtors’ records reflect that other than 
the Cure Amount(s), all prepetition and postpetition amounts owing under the Assumed 
Contract(s) have been paid, and that there are no other defaults outstanding under the Assumed 
Contract(s). Postpetition amowits owing under the Assumed Contract(s) will continue to be paid 
by tlie Debto1 s until the assulnptioii and assigiment of the Assumed Contractfs) 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the proposed 
assumption arid assignment of any Proposed Assumed Contract in connection with the sale and 
as proposed in the Sale Motion, or to tlie aniount of tlie Cuie Ainount stated on Exhibit I Ixieto 
with respect to such Proposed Assunied Contract, inust be made in witing, filed with the United 
States Baiduuptcy Court For the Disti ici of Delaware, and be served upon counsel to the Debtors, 
Young Conaway Star gatt gt Taylor, LLP, The Brandywine Building, IO00 West Street, I 7Ih 
Floor, Wilmington? Delawaie 19801 Attii: Robert S Bm?y, Esquire, counsel to ihc Proposed 
Purchaser,? Willkie Far1 and Gallagher, 787 Seventh Avenue, New Y a k ,  New York 1001 9, Attn: 
Alan J .  Lipkin, Esquire, counsel to any official statutory committee appointed in these cases, and 
the Office of the United States Trustee, 844 N. King Street, ROOJ~I 23 I 1, Wilmington, Delaware 
19801, so as to be actually received by no late1 than 4:OO p in. (Eastern Time) on July 21,2003 
(the “Objection Deadline”). Objections to the Cure Aniount imst state with specificity what cure 
aniount is believed to be required, and provide appi-opriatc documentation in support thexof. 

PLEASE TAKE FURTHER NOTICE thar if 110 objection is filed and served as 
set forth above with 1-esjxct to tlie proposed assumption arid assignment of an Assunled Contract, 
(a) the applicable Assumed Contract sliall be assigned to the PuIcliaser (or tlie Successful Bidder, 
as the case may be; Ixieafter, this qualification is implied, where applicable,) on the Closing 
Date, (b) the Cure Amount shall be fixed at the aniount set foi-th on Eshibit 1 heto ,  
notwithstanding anything to the contrary in any Assunled Conti-act or any other document, and 
(c) the non-Debtor paity io such Assuined Coiittxt shall be (i) ,deemed to have waived and 
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released any right IO assert an objection to the proposed assumptioil and assignment of its 
Assumed Contract or the Cure Aniouiit with respect thereto, and to have otherwise consented to ’ 

the assumption and assignment of such Assumed Contract, and (i) fxever barr.ed, peimanently 
enjoined and estopped from asserting or claiming any other or fui-ther claims against the Debtors, 
their estates, tlie Purchaser, their respective successors and assigns, the Purchased Assets, or the 
property or assets of any or all such parties, as to such Assumed Contract or on grounds that any 
additional aniounts are due or defaults exist, or coridi tions to assignment must be satisfied, under 
such Assunied Contract, except with respect to defaults occurring ~vholly after tlie Closing Date. 

PLEASE. TAKE FURTHER NOTICE that, upon assjgnment, the Assumed 
Contracts sliall be transfeired to, and remain in fiill force and effect for the benefit of, the 
Purchaser, in accordance with their respective terms, notwithstanding any provision in any such 
Assumed Contract (including provisions of the type described in sections 365(b)(2), (e)( 1) and 
(f)( 1) of the Baikruptcy Code) which pi ohibits, restricts or conditions such assignment 01’ 

transfer. Unless a non-Debtoi pai-ty to an Assumed Contract objects to the Sellers’ assumption 
and assignment thereof to tlie Purchaser as set forth above, arid such objection is sustained by the 
Bankruptcy Courty tlie non-Debtor party to such Assumed Contract sliall be deemed to have 
consented to such assignment under Bankruptcy Code section 365(c)( 1 )( B), and the Purchaser 
shall enjoy all of tlie r iglits and beliefits under- each such Assuriied Contract as of‘the applicable 
assumption date, without the necessity of obtaining such lion-Debtor party’s consent to the 
assumption and assignment tlier eof. 

PLEASE TAKE FURTHER NOTICE. that, upon assignment of the Assumed 
Contracts, the Purchaser is assuming all liabilities arising under the Assumed Contracts on and 
after the Closing Date, and tlie Debtors and their estates shall be relieved from any liability foi 
any breach of any Asstimed Contract a Acr such assigninent to and assumption by the Purchaser 

PLEASE. TAKE FURTMER NOTICE- that if the Sale Older (as defined in the 
Purchase Agreement) is entered, Purchaser will have no liability or responsibility for any liability 
or other obligation of the Debtors arising under any Assumed Contract prior to the assigiment to 
and assumption by tlie Purchaser of such Assumed Contract on the applicable assuniption date, 
except as provided in the Purchase Agieement. 

PLIEdASE TAKE FURTHER NOTICE that, upon assignment of the Assumed 
Contracts, no default shall exist under ally Assumed Contract and no non-Debtor party to any 
Assumed Contract shall be permitted to declare a default by the Purchaser under such Assuiiied 
Contract or othenvise take action against tlie Purchaser as a result of any Debtor’s financial 
condition, bankruptcy or faiIui e to pel form any of its obligations under h e  Assunied Contract, 
including any failure to pay any aniounts iiecessaiy to cure any Debtor’s defaults thereunder. 
Upon entry of the Sale Older (as defined in the Pu~cl~ase Agreement) aid assumption and 
assign~nent of the Assrn-ned Contracts, the Purchase] shall be deemed in compliance with all 
tei nis and pi ovisions of such Asstimed Contracts 

PLEASE TAKE FURTMER NOTICE that if an objection is timely filed and 
seived to the assumption and assignment of an Assumed Contract, a liearing with respect to the 
objection will be held on July 28, 2003 at 2:OO p 111 I in the 1Jnited States Bankruptcy Court for 
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the District of Delaware, before the I-lonorable Kevin J .  Carey, United States Bankruptcy Judge, 
01 on such other date and time as the Bankruptcy Court may schedule. 

Copies of the Sale Motion, the Procedures Order and related docuiiients are 
available upon written request to Baiiluuptcy Management Corporation, 1330 E. Franklin Ave , 
El Segundo, CA 90245 

Dated: July , 2003 YOUNG CUNAWAY STARGATT & TAYLOR, LLP 
Robert S Biady (No. 2847) 
Pauline K. Morgan (No. 3650) 
Mmieeii D. Luke (No. 3062) 
Edward J .  Kosmowski (No. 3849) 
Edmon L Morton ( N o .  3856) 
The Biandywine Building, 17'" Floor 
I000 West Street 
PO. Box 391 
Wilmington, DE 19839-0391 
Telephone: (302) 57 1 - M O O  

Counsel foi Debtors 
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Exhibit E 



1JNlTED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

IN E.: 1 Chapter 1 1  

TOlJCW AMERICA HOLDINGS, INC., et al., 
1 

1 
) Case No. 03-1 191 5 (KJC) 

Debtors ) (Jointly Administered) 

NOTICE OF ADDITIONAL ASSUMPTION AND ASSIGNMENT OF CONTRACTIS) 

PLEASE TAKE NOTICE that the above captioned debtors and debtors-in- 
possession (collectively, the "Debtors") filed the: 

MOTION FOR ORDER, PURSUANT TO 11 U.S.C. $5 
105(a), 362,363,364,365 AND 1146(c) AND FED. R. 
BANKR. P 2002, GOO4 AND 6006, APPROVING (i> NOTICE 
AND BlDDTNG PROCEDURES, (ii) BID PROTECTIONS, 
INCLUDING A B E A K - U P  FEE, AND (iii) ASSET 
PURCHASE AGREEME.NT; (B) AUTHORIZING SALE 
AND TIIANSFER OF ASSETS TO 360NEeTWORKS 
CORPOXiATlON OR TO ANOTHER I-TIGHEST OR 
OTHERWISE BEST BIDDER; AND (C) AUTHORIZING 
ASSUMPTION AND ASSIGNMENT OF CERTAIN 
EXECUTORY CONTRACTS AND IJNEXP1RED LEASES 
(Docket No. -) (the "Sale Motion"). 

PLEASE TAKE FURTHER NOTICE that, on 2003, the United States 
Bankruptcy Court for the District of Delaware (the "Bankruptcy CoufiTintered ail Order 
approving the relief requested in the Sale MOI~QII [Docker No J (the "Sale Order"). 

PLEASE TAKE FIIRTIJER NOTICE that, among other things, the Sale Order 
appioved the Asset Purclme Agreement, by and anlong (the "Purchaser"), and the 
Debtors (collectively, the "Sellers") (as amended fi on1 time to time, the "Purchase Agreement"), 
puisuant to which the Debtois are selling certain d their assets (the "Purcliased Assets") and 
assumjng and assigning certain esecutoiy coiltracts and unespired kases (collectively, the 'I 

Assumed Contiacts") to the Pur chaser, free and clear of liens, claims, encumbrances and 
interests (except for ceitain express assumed liabilities and yerinit-ted encu~iibraiices). 

PLEASE TAKE FURTJ-ER NOTICE that, pursuant to the Purchase Agreement, 
the Sale Motion and the Sale Order: the Debtors hereby provide notice oftheir intent to assume 
the additional conti acts (tile L'Additional Assun-red Coiitiacts") identified 017 Exhibit 1 attached 
liereto, and to assign S L K ~  Additional Assunied Contracts to the Purchaser in connection with the 
sale pursuant to terms of the Purchase Agreement 



PLEASE TAKE. FURTHER NOTICE that with respect to each Additional 
Assumed Contract, the Debtors will pay, as the amount necessary to 3“” any and all 
“defaults” (each within the n m n i n g  of Banlci-uptcy Code section 365( b)) outstanding under such 
Additional Assumed Contract, the amount (the “Cure Amount”) set forth oyposi te such 
Additional Assumed Conti act on Exhibit 1 heieta The Debtors’ records reflect that other than 
the Cure Aniount(s), all prepetiiion and postpetition amounts owing under the Additional 
Assuined Contract(s) have been paid, and that theie are no other defaults outstanding under the 
Additional Assumed Conti act@), Postpetifion 
Contracl(s) will continue to be paid by the Debtors until the assumption and assignment of the 
Additional Assumed Conti act(s) The Purcliasei will be responsible for- the payment under the 
Addi tjoiiaI Assumed Conti acts for the amounts incurred after the date of siich assignment 

owing under the Additioiiaf Assunied 

PLEASE TAKE FURTHER NOTICE that objections, if any, to the proposed 
assumption and assignment of any Additior~al Assuined Contract in connection with the sale arid 
as approved in the Sale Order, or to the ai~iount of the Cure Aiiiount stated on Exhibit 1 hereto 
with respect to such Additional Asstinied Contract, ~ I I L I S ~  be made in writing, filed with the 
United States Bankruptcy Court for the District of Delaware, arid be sewed upon counscl to the 
Debtors, Young Conaway Stargatt & Taylor, LLP, The Brandywine Building, 1000 West Street, 
17‘” Floor, Wiliiiington, Delaware IBSOI, Atttn: Robert S. Brady, Esquire, cotinsel to the 
Proposed Purchaser, Willkie Farr and Gallagher, 787 Seventh Avenue, New York, New York 
100 1 9, Attn: Alan J. Lipkin, Esquire, counsel to aiiy official stalulory committee appointed in 
these cases, and the Office ofthe United States Trustee, 844 N..King Street, Room 231 1, 
Wilmington, Delaware 19801, so as to be actuaIly received by no later than 4:OO p.m. (Eastem 
Time) on -9 2003 (the “Objection Deadline”) Objections to the Cure Amount must 
state with specificity wliat cure anmint is believed to be required, aiid provide appropriate 
docunientation in support thereof. 

PLEASE TAKE FURTHER NOTICE that if no objection is filed and served as 
set forth above with respect to the pi o p e d  assumption and assjgnmeni of 811 Additional 
Assunied Coiiti act, (a) the applicable Additional Assumed Contract shall be assigned to the 

‘ 

Purcliaser on the applicable date listed in Exhibit 1 hei-eto (in accordance with the ter nis of the 
Purchase Agreement), (b) the Cure Amount sliall be fixed at the aniount set forth on Exhibit J 
hereto, notwithstanding anything to the contrary in aiiy Additional Assumed Contract or any 
other dociiment, and (c) the non-Debtor party to such Additional Assuriied Contract sliall be (i) 
deemed to have waived and released any right to assert a11 objection io the proposed assumption 
and assignment of the appiicable Additional Assumed Contract or the Cure Amount with respect 
hereto, and to have otherwise consented to the assumption and assigiiment of such Additional 
-Assumed Contract, and (ii) forever barTed, pemianently enjoined and estopped from asserting or 
claiming any other or fbrther claim against the Debtors, their estates, the P~ircliaser, their 
respective siiccessois and assigns, the Purchased Assets, 01 the propeity 01 assets of any or all 
such parties, as to such Additional Asstimed Contract OJ- on grounds that any additional amounts 
are due 01 defaults exist, 01 conditions to assignment must be satisfied, under such Additiorial 
Assuined Contract, except with respect to defaults occuri ing wholly after the applicable 
assumption date 
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PLEASE TAKE FURTHER NOTICE that, upon assignment, tlie Additional 
Assumed Contracts shall be tiansferred to, and xemaiii in full force and effect for tlie benefit of; 
the Purchaser, in slccor dance with their respective k“, notwithstanding any provision in any 
such Additional Assumed Contract (including provisions of the type described in sections 
365(b)(2): (e)( 1)  and (f)( 1 )  of the Banluuptcy Code) which pr*ohibits, restricts or conditions such 
assignment or transfer. Unless a lion-Debtor party to an Additional Assunled Conti act objects to 
the Sellers’ assumption and assignment thei-eof to the Purcliaser as set forth above, and such 
objection is sustained by the Bankruptcy Court, the non-Debtor party to such Additional 
Assumed Contract shall be deemed to have consented to such assignment under Barlluuptcy 
Code section 365(c)( 1 )(B), and the Purchaser sliall enjoy all of the rights and benefits under each 
such Additional Assumed Contract as of the applicable assumption date, without the necessity of 
obtaining such non-Deblor party’s written consent to the asslrmption arid assignment thereof. 

PLEASE- TAKE FURTHER NOTICE that, upon assi.gnment of tlie Addi tiona1 
Assumed Contracts, the Purcliase~ is assuming all liabilities arising under the Additional 
Assumed Contracts on and after the applicable assumption date, and the Debtors arid ilieir estates 
shall be IeIieved from any IiabiIity for any breach of any Additional Assrinied Contract after such 
assignment to and assumption by tlie Purchaser on the applicable assumption date, 

PLEASE. TAKE FURTHER NOTICE that Purchasei will have no liability or 
responsibility for any liability or other obligation of tlie Debtors aiisiiig under any Additional 
Assumed Contract prior to the assigiiment to and assumption by the Purcliaser of such Additioiial 
Assumed Contract on the applicable assumption date, except as provided in tlie Purchase 
Agreement. 

PLEASE TAKE FURTHER NOTICE that, upon assignmeni of tlie Additional 
Assunled Contracts, no default shall exist under any Additional Assumed Contract and no non- 
Debtor party to any Additional Assuined Contract shall be permitted to declare a default by the 
Purchaser under such Additional Assumed Contract 01’ otlieiwise take action against the 
Purcliaser as a result of any Debtor’s fiiiancial condition, banlu-uptcy or failule to perform any of 
its obligations under tlie Additional Assumed Contract, including any failure to pay any amounts 
necessary to cure any Dzb:or’s defmlts thereunder Upon assumption and assignment of the 
Additional Assumed Contiacts, the Purchaser shall be deemed in compliance with all terns and 
provisions of’sucli Additional Asslimed Contracts 

PLEASE TAKE. FURTHER NOTICE that if an objection is timely filed and 
served to the assuinptjoii and assignment of an Additional Assuiiied Contract, a hearing with 

m. in the United respect to the objection will be held on -7 2003 at : 
States Baiikruptcy Court foi the District of Delaware3 befoie the Honorable Kevin J Carey, 
United States Bankluplcy Judge, or on such other date and time as the Bankruptcy Court niay 
schedule I 
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Dated: .July , 2003 YOUNG CONAWAY STARGATT & TAYLOR, LLP 
Robert S. Biady (No. 2847) 
Pauline K. Morgan (No. 3650) 
Maureen D. Luke (No. 3062) 
Edward J. Kosmowski (No. 3849) 
Edinon L. Morton (No. 3856) 
The Brandywine Building, 17’” Floor 
IO00 West Street 
P.0. Box 391 
Wihington, DE 19899-0391 
Telephone: (307) 571 -6600 

Counsel for Debtors 
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Exbibit B 

The Sale Order 



IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

1 

) 
1 
) 

JN RE: 1 Chapter 11 

TOUCI-I AMERICA I-IOLDINGS, MC, et al., Case No. 03-1 1915 (KJC) 

Debtors. 1 (Joint 1 y Ad ministered) 

OIXDER UNDER 11 U.S.C. $5 105(a), 362,363,364,365 AND 
1136(c) AND FED. R. BANKR, P. 2002,6004 AND 6006 

AUTHORIZING AND APPROVING: (I) ASSET PURCHASE 
AGRXEMIINT; (11) SALE OF CERTAIN OF THE DEBTORS’ 

ASSETS FREE AND CLEAR OF LIENS, CLAIMS AND 
ENCUMBRANCES; (111) ASSUMPTION AND ASSIGNMENT 
OF CERTAIN EXECUTORY CONTnACTS AND UNEXPIRED 

LEASES; AND (IV) CERTAIN RELATED RELIEF 

Upon Ihe motion (the “h4otion”), of the above-captioned debtors and debtors-in- 

possession (collectively, the “Debtoi s”), foi, aniong other ~hings, entry of an order (the “Sale 

Order”) under 1 I U.S.C. 5 5  105(a), 362,363,364? 365 and 1146(c) arid Fed. R Banlu.. P. 2002, 

6004 and 6006 (i) approving the Asset Purchase Agreement (as amended from time to time, the 

“Purchase Agreement”)’ by and among 360networks Coiporation (the “Pui~chaser”) and those of 

the Debtors party to tlie Purcl~ase Agreement (collectively, tlie “Sellers”), a copy of which is 

attached liereto as Exhibit A, and certain Ancillary Agreements, substantially in tlie fonns 

attached as exhibits to tlie Purchase Agreement, ( i i )  authoiizing the Sellers to sell (the “Sale”) to 

the  purchase^ certain assets (as defined more specifically in the Purchase Agreement, the 

“Purchased Assets”) free and clear of all flee and clear of all E~ncuriibrances (as defined lierein), 

and exempt under, 1 1 U.S..C. 5 1 146(c) fiom any stanip, 11ansfei, sales, iecoiding or siniilar tax, 

Unless otherwise defined lie1 ein, capitalized ternis used lierein shall have tlie ~iieanings 
ascribed to hein in   he Motion or the Agreement, as tlie case may be 
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( i i i )  cluthorizitig the assumption and assignment of the Assumed Agreements, and (iv) granting 

certain d a t e d  relief; and this Court Iiaving entered a11 older on -7 2003 (the “Bidding 

Procedures Order”) approving, ainong other things, the Bidding Procedures with respect to, and 

notice of: the Sale; and the Auction having been coiiducted in accordance with the Bidding 

Procedui es Order; and the Sellers having deiermined that the Purchaser has submitted the highest 

01 otherwise best bid for the Purchased Assets; and n hearing having been held on 
- 9  

2003 (the “Sale Hearing”); and adequate and sufficient notice of the Bidding Procedures, the 

Purcliase Agreement and a11 ti ansactions contemplated thereunder and in this Sale Order 11aving 

been given to afl parties in interest in these cases; and all such parties having been afforded an 

opportunity to be heard with respect to the Motion and all relief requested therein; and the Court 

having reviewed and considered: (i) ihe Motion; (ii) the objections thereto if any; and (i i i )  the 

arguments of counsel made, and the evidence proffered or adduced, at the Sale Nearing; and 

after due deliberalioii thereon; and good and sufficient cause appearing therefor, i t  liereby i s  

FOUND AND DETElZMTNED THAT:’ 

A This Court has jurisdiction over the Motion under 28 U.S.C $5 137 and ’1334, and 

this matter is a core proceeding rmder 28 U,S.C. $ 157(b)(2)(A). Venue of lhese cases and the 

Motion in this District is propel- under 28 U.S.C. $$ 1408 and 1409 

B The statuloiy predicates for the relief sought in .the Motion are sections I Ox,), 
362,363,364 365 and 1 I46(c) of the United States Baizlu-uptcy Code, I 1  U.SC $9 101-1330 (as 

Findings of fact sliall be constiued as conclusions of law and coricliisions of iaw shall be 
construed as findings of fact wlxn appropriate Fed- R Bankr P. 7052. 
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amended, tlie “Bankruptcy Code”), arid Rules 2002,6004 and 6006 of the Federal Rules of 

Bankruptcy Procedure (the “Bankruptcy Rules”). 

C. This Court entered the Bidding Procedures Order on -> 2003, and 

the Bidding Procedures 01 der has become a final and non-appealable order. 

D, As evidenced by the affidavits of service and publication filed with this Court and 

based on representations of counsel at the Sale Hearing: (i) due, proper, timely, adequate and 

sufficient notice of the Molion, the Sale I-leal ing, the Sale and the transactions conternplated 

thereby, including without limitation, the assuiq~tion and assignment of the Assumed 

Agreements, has been provided in accordance with Banluiiptcy Code sections 102(1), I 05(a), 

363 and 365 and Bankruptcy Rules 2002, 6004 and 6006, and in compliance with the Bidding 

Procedures and the Purchase Agreement; (ii) such notice was good, sufficieii t and appropriate 

under the circumstances; and (iii) no other or further notice of the Motion, the Sale Nearing, the 

Sale or the ti  amactions co~itemplated thereby (including, without liniitation, the assumption and 

assignmeiit of the Assumed Agreements), is or shall be required. 

E A reasoliable oppoitwity to object and be heard with respect to the Motion and 

the relief requested therein Ins been afforded to all interested persons and entities, including: (i) 

the Office of the United States Tiustee; { i i )  counsel to the Pu~cl~asel-; ( i i i )  counsel to tlie Official 

Coininit~ee of Unsecured Creditors appointed in these cases (the “Committee”); (iv) WLR 

Recovery Fund 13, LP (the “DIP Lendel”); (11) all entities known to have espressed an interest in 

acquiijng any ofthe Purchased Assets; (vi) ail entities Iclio~w to have asserted any Lien in or 

upon ally of the Purchased Assets; (vii) all federal, state and local taxing authorities that have 

jurisdiction over the Relevant Business; (viii) all regulatory authorjties or recording ofxces that 
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liave a reasonably known interest in  the relief recjiiested in the Moljon; (ix) all govenimental 

agencies having jurisdiction over the Relevant Business with respect to environiiiental laws; (x) 

parties to governinental appi ovals or permits applicable to the Relevant Business; (xi) the United 

States Attorney’s office and the attoriieys general of‘all states in wliicli the Purcliased Assets are 

located; (xii) the Federal Coinmunications Conmission mid applicable state public utility 

commissions; (xiii) the Securities and Exchange Commission; (xiv) all non-Debtor parties to the 

’ 

Initial Assumed Agreements; and (sv) all other parties that had filed a notice of appearance and 

demand for service of papers in these bankruplcy cases under Baiikruptcy Rule 2002 as of the 

date of the Bidding Procedures Order 

F. Those holders of Enc~imbra~~ces who did riot object, or who withdrew their 

objections, to the Sale Motion are deeiiied to have consented to the Sale on the tenns contained 

herein pui stiant to section 363(1)(2) of the Bankmptcy Code. Those holders of Encumbrances 

who did object are adequately protected by having their Enciitiibrances, if‘ any, attach to the cash 

proceeds ofthe Sale, srhjecl to the ternis hereof. Accoidingly, the Sellers may sell the 

Purcliased Assets fiee and clear of all E~~c~r~nbrances because each entity benefi~iiig fi-oni an 

Encumbrance with respect IO any Purcliased Assets il;, be transfemd on the Closing Date: (i) has 

consented to the Sale (including the assumption and assignment of the Initial Assumed 

Agreements) or is deemed to have consented to the Sale; (ii) could be comyelled in a legal oz 

equitable proceeding to accept money satisfaction of such Encumbmnce; or (iji) the provisions of 

section 363(fj of the Bankruptcy Code otherwise have been satisfied. 
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G Good and sufficient reasons for approval ofthe Purchase Agreement and the Sale 

have been aiticulated. The relief requested in the Motion is in  the best interests of the Debtors, 

their estates, theii c1 editors and other parties in interest. 

H. The Debtois liave demonstrated both: (i) good, sufEcient and sound business 

purpose and justification; and (ii) compelling circumstances for the Sale other than in the 

ordinary coum of ~ L I S ~ I I C S S ,  pui suaat to Bankruptcy Code section 363(b), in that, among other 

things, the immediate consummation of the Sale to the Purcliaser is necessary and appropriate to 

maximize the value of the Debtors’ estates; the Sale will provide the means for the Debtors to 

~ix”iiize distributions to creditors and enable the successful confir~nation of a chapter 1 1 plan; 

and absent coiistriimation of the Sale, the Debtors may be foiced to inmediately discontinue 

their operations and liquidate. 

1. Each Seller has fi l l1 corporate powei and authority to execute tlie Purchase 

Agreement, and all other doculnents contemplated thereby (including, without I imitation, tlie 

Ancillary Agreements)? and to C O I I S L I ~ I I I ~ ~ I ~  the ti-ansactjo~is contempk~ted by tlie Purchase 

Agreement. The Purchase Agreement and all of the transactions contemplated thereby have been 

duly and validly authorized by all necessary corporate action o€ each of the Sellers. No consents 

or approvals, other tlian the consent and approval of this Court and those expressly pi ovided for 

in the Pmrcliase Agreement, are I equired for each of the Sellers to consummate the Sale. 

J .  The Purchase Agreement was nego~iated, proposed and entered into by h e  Sellers 

and the Purchaser without collusion, in good faith and froin arm’s-length bargaining positions. 

The Purchaser is no1 an “insidel-” of any o€ the Deblors, as that temi is defined in Bankruptcy 

Code section 101. Neither the Debtors nor the Purchasei- have engaged in any conduct that 
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would cause 01 peimit the Purchase Agreement to be avoided under Bankruptcy Code section 

3 63 (11). 

K. The Puichaser is a good faith purchaser under Bankruptcy Code section 363(n1) 

and, as such, is entitled to all of tlie protections afforded thereby. 1-lie Purchaser will be acting in 

good faith withiii the meaning of Bankruptcy Code section 363fn.1) in closing the transactions 

conteinplated by the Pur-chase Agreement and at d l  times after the entry of this Sale Order. 

The consideration to be provided by the Pwchaser pursuant to the Purchase L 

Agreement: (i) is fair and reasoriabk; (ii) is the highest and best offer for the Purchased Assets; 

and (iii) constitutes reasonably equivalent value and fair consideration under the Bmkruptcy 

Code and under the laws of the United States, any state, tenitory, possession or the District of 

Columbia. 

M. The Puichase Agreenieilt was not entered into for the purpose of hindering, 

delaying 01- defi.auding creditors under the Baiikruptcy Code and tinder the laws of the United 

States, any state, teiritory, possession, or tlie District of Columbia- 

N. The traiisfe~ of the Piirchascd Assets to the Purchaser pursuant to the Purchase 

Agreement will be a lega1, miid, and effective transfer of the Purchased Assets, and vests or will 

vest the Purchaser wit11 all right, title, and interest of tlx Sellers to the Purchased Assets free and 

clear. of Liens (as such tenii is defined in the Bnnltruptcy Code) (other than the Peimitted Liens), 

Clainis (as such term is defined in the Bankruptcy Code), liabilities (othei than the Assumed 

Liabilities), equity interests: mortgages, security interesls: conditional saks 01 other title 

r et en t i on agree inents, pledges, c 1 ai ni s, , j II dgment s, demands, e i i c ~  111 braiices (i nc 1 Lid i ng, w i t 110 u 1 

hj ia t ion ,  Ciainis: ( i )  that purport to give to any paily a right or option to effect any forfeiture, 



modification or termination of the Sellel s’ or the PiircIiaser’s interests in the Putchased Assets; 

or (ii) in respect of taxes, restktions, rights of first refusal, charges or inteiests of any kind or 

nature, i f  any, incliid jng, but not limited to, any resti-iction on tlie use, voting, ti ansfer, receipt of 

income or other exercise of any attributes of ownership) (all of the foregoing, collectively, the 

“Encumbrances”), with all such Encuinbi axes  to attach to the Sellers’ interest in the proceeds of 

the Sale (the “Sale Proceeds”). 

0. Neither the Ptirciiaser. nor its affiliates, successors or assigns, as a iesult of any 

action taken in connection with the purchase ofthe Purcliased Assets: (a) is a successor to the 

Debtors; (b) has, de facto or otlierwise, merged with or hito the Debtors; or (c)  is a continuation 

or substantial continuation of the Debtoi s or any enterprise of the Debtors. 

P. The Sale niust be approved a i d  consu~iiiiiated promptly in older to preserve the 

viability of tlie Debtors’ businesses as a going concern, to iiiaximize the value of tlie Debtors’ 

estates and to position tlie Debtors 10 emerge fi-om chapter 1 1  The Sale is c7 prerequisite to the 

Debtors‘ ability to-confirni and cmsiinmate a Chapel 1 1  plan. The Sale i s  in contemplation of 

a chapter f 1 plan and, accordingly, constitutes a tlansfer to which Bankruptcy Code section 

1 146(c) applies. 

Q. The Debtors have deinonstrated that ass\imiiig and assigning the Initial Assumed 

Agieements in connection with the Sale is an exercise of their sound business judgment, and that 

such assumption and assigiiinent is in the best interests of the Debtoi ss estates 

R .  The PUI chaser i s  deemed to have pi ovided adequate assw ance of f h r e  

perfoi-msnce wjfh respect to each Initial Assumed Conti act 
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s As of h e  Closing Date, subject to the payment of the applicable Cure Amounts, 

each Initial Assunled Agreement will be in  h l l  force arid effect and enforceable against the non- 

Debtor patty thereto in accordance with its ternis. 

T The Debtors have or will have, to the extent necessary, satisfied tlie requirements 

of' Bankruptcy Code sections 36S(b)( 1) and 365(f) in connection with tlie assumption aid 

assigiment of the Initial Assumed Agreements, and shall, upon the payincnt of the Cure 

Amounts and the assigninent thereof to the Purchaser on the Closing Date, be relieved from any 

liability for any breach thereof; arid therefore it hereby is 

ORDERED, ADJUDGED AND DECREED THAT: 

1. The Motion is GRANTED (other than with 1 espect to matters already addressed 

by the Procedures Order) 

_. 'I Any objections to the entry of'this Sale Order 01 the relief granted herein and 

requested in the Motion that have iioi been withdrawn, waived or settled, and all reservations of 

rights inc tuded tliei ein, hereby ai-e denied and owl-ruled 011 the merits with prejudice. , 

Appi oval of the Purchase Agreement 

3. The Piirchase Agreement and the Ancillary Agreements and all of'the terms and 

conditions theieof, including, but not liinited to, h e  sale of tlie Purchased Assets and assumption 

of the Assumed Liabilities, in exchange for the conside1 at ion provided in the Purchase 

Agicement, are hereby appi w e d .  

4. Puisuant to Bankruptcy Code section 365, the Debtors will be deemed to have 

assumed the Purchase Agreenient as of the Closiiig Date. 

8 
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5 Pursuant to Bankruptcy Code sections 363(b) and (0, the Debtors arc authorized 

and (subject to the applicable closing conditions set forth i i i  the Ptirchase Agieenient) directed to 

consi~niniate the Sale, pursuant to and in accordaiice with the teniis and conditions of the 

Purchase Agreement. 

6 The Debtors ale autlioi ized and (subject to the applicable closing conditions set 

f i r th  in the Purchase Agrement) directed to execute aid deliver, and empowered to pei-fiorm 

under, consunmate and i~iiplemerit, the PuIchase Agreement, collectively with all additiona1 

instruments and documents (including, withuut limitation, the Ancillary Agreements) that may 

be reasonably necessary or desirable to implement tlie Purcl~ase Agreement, and to take all 

further actions as may be requested by the Purchaser for the pni-pose of transferrhg ihe 

Purchased Assets to the Purchaser or as may be necessary or appropriate to the perfomiance of 

the obligations contemplated by the Purchase Agreement. The Purchaser sliall not be required to 

seek or obtain relief from the automatic stay under section 362 of the Bankruptcy Code to 

enforce any of its remedies under the Pui chase Agreement, the Ancillni y Agreements, or any 

other Sale-related document. The autoniatic stay imposed by section 362 of the Bankruptcy 

Code is modified solely to the extent necessary to implement the preceding sentence. 

Transfer of Piircliased Assets 

7. Escept as espressly peiinined 01' otherwise specifically piovided for in the 

Purchase Agreement or his Sale Older, pursuant to Banknipicy Code sections 105(a) and 363(f), 

the Puichased Assets shall be transferred to the Purchaser and, as of the Closing Date or the 

appIicable Assumption Date, as the case may be, shall be fiee and cleat of all Enciinibmiices, 

with all such Encunib1ances to attach to the Sale Pioceeds, in the order of their pijority, with the 
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same validity, force and effect which they now have against the Purchased Assets, subject to any 

rights, chiins and defenses the Debtors may possess with respect thereto. 

8. Except as espiessly permitted by the Purchase Agreement, all pelsons and 

entities, including, but not limited to, all debt security holders, equity s e m  i ty holders, 

goveinmental, lax and regulatory authorities, lenders, trade and other creditors, lidding 

Encuiiibrances on the Purchased Assets (whether based on Claiins that are legal or equitable, 

secured or unsecured, matured 01 unmatured, contingent or non-contingent, liquidated or 

unliquidated, senior or subordi~iatcd)~ arising under or out of, in connection with, or in any way 

relating to? the Debtors, the Purchased Assets, the operation of the Debtors' businesses prior to 

the Closing Date or the transfer of the Purcliased Assets to the Purchaser, shall be and hereby are 

forever barred, estopped and permanently enjoined from asserting, pi osecuting or otherwise 

puwuing against tlie Puichaser, its property, its successors and assigns, its affi1 iates 01 the 

Purchased Assets, siicli pe1soiis' or entities' Interests or Claims (with the exception of Permitted 

Liens and Assumed Liabilities). Following the Closiiig Date, no holder of an E.ncu~nbrance 

against the Debtors (other 11ian holders of Peimit~ed Liens or Assumed Liabilities) shall interfere 

with the Pur-cliaser's title to or use and enjoynient of the Puicliased Assets on the basis of such 

Ei~c~i~i~brances~ and a11 such Eiicur.llbrances, ii any, shall be, and hei eby are channeled, 

transferred and attached solely and exclusively to the Sale Proceeds. 

9 The transfer of tlie Purchased Assets to h e  Purchaser pursuant to the Pirrcliase 

Agr-eement shall not result in: { i )  the Purchaser having any liability or sesponsibility foi any 

Claim against the Debtoi s or against an insider of the Debtors (oflw than for P-c"d Liens OT 
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Assumed L,iabilities); or ( i i )  the Puidiascr having m y  liability or i-esponsibility to the Debtors 

except pursuant to the Purchase Agreement, the Aiicillary Agreements and this Sale Order. 

IO. The Purclioser shall have no liability or responsibility for any liability or other 

obligation of the Debtors arising under or related to the Purchased Assets other than as expressly 

set forth in the Purchase AgIeement. Without limiting the effect or scope of the foregoing, tlie 

transfei of the Purchased Assets fioni the Debtors to the Purchaser does not and wi11 not subject 

the Purcliaser or its eniployees: office1 s, dii ectoi s, advisors, affiliates, successors or assigns or 

theh 1 espective properties (including the Purchased Assets) to any liability for Claims against the 

Debtors or the Purchased Assets by reason of such transfer under. the laws of the United States or 

any state! ten itory oi possession thereof applicable to such transactions. Neither the Purchaser 

1101- its affiliates, successoi s or assigns sliali be deemed, as a result of any action taken in 

connection with the purchase of tlie Purchased Assets to: (a) be a successor to the Debtors; (b) 

have, dc facto 01 otherwise, merged with 01 into any of the Debtors; or ( c )  be a continuation or 

substantial continuation of the Debtors or any eitlerprise of any of the Debtors Neither the 

Purchaser nor its affiliaies, successors or assigns is acquiring or assuming any liability, warranty 

or other obligation of the Debtois, iiicludirig, without limitation, any tax incurred but unpaid by 

the Debtors prior io the Closing Date, including, btit not limited to, any tax, any fine or penalty 

I elating to a lax, or any addition to tax, whether or no1 previously assessed, fixed or audited, 

wliettier 01' not paid, and whether or not contested before and adjudicated by a judicial 01 

ad~ninistrativc tribunal of coinpeterit jurisdiction, except as otheivise expressly provided in tlie 

Purchase Agi eenient. 

11 
62107 1001 



1 I . The traixfei of the Purchased Assets to the Purchaser pursuant to the Purchase 

Agreement constitutes a legal, valid arid effective transfer, of tlie Purchased Assets, and shall vest 

the Purchaser with all right, title and interest of the Debtors in  and to the Purchased Assets fiee 

and clear of a11 Encumbrances, 

12. On the Closing Date, this Order shall be construed and dial1 constitute for any and 

all purposes a f\dl and complete general assignment, conveyance and transfer of' the Purchased 

Assets or a bill of sale Iransferriiig good and miketable title in tlie Purcliased Assets to the 

Purchaser. Each and every federal, state, and local governmeii~al agency or department is hereby 

directed to accept any and a11 docuinenls and instrunients necessary and appropriate to 

coiisiinmate the transactions contemplated by the Pui chase Agreement 

13. This Older is and sliall be effective as a determination that, all Encu~nbi.ances 

(including, without limitation, all Ljms other than Permitted Liens) shall be, and are, without 

further action by any person or entity, released with respect to the Purchased Assets as of the 

Closing Date (or wit11 iespect to Assunied Contracts and Assumed Leases assunied after the 

Closing Date, as of the Assuilnpt~on Date). 

14. This Order shall be binding upon and ~Pial! govern tlie acts of all entities, 

including without h i t a t ion  all filing agents, filing office] s, title agents, title companies, 

recorders of ~nor-tgages, recorders of deeds, registrars of deeds, administrative agencies, 

gover-suiiental departments, public utility coi~~inissioi~s, seci etarjes of state, federal, state and 

local officials, and all other peisons and entities who may be required by operation of law, the 

duties oi'theii office, oi contractt to accept, file, register 01 otherwise record or ielcase any 
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documents or instruments, or who may be Iequired to report or iiisuie, or approve the t~ansfer of; 

any title or state oftitle in or to any of the Purchased Assets. 

15 The transactions conteinplated by tlie Purchase Agreement, and tlie execution, 

delivery and/or recordation of any and all documents 01 instruments necessary or desirable to 

consummate the transactions contemplated by the Purchase Agreement shall be, and hereby are, 

exempt fiom the imposition and payment of ail recording fees and taxes, stamp taxes and/or 

sales, transfer or any other similar taxes, pursuant to section 1 146(c) of the Bankruptcy Code. 

Assumption and Assignment 
of Assumed ApJeeriients 

16. The Debtors are aut1101 ized, i i i  accoidance with Bank]-uptcy Code sections I05(a), 

363 and 365, to: (a) subject to the payment of the relevant Cure Anioiints, assiiiiie and assign to 

the Purchaser, effective upon the Closing Dates, all of Sellers' right, title and interest in and to 

the Initial Assumed Agreements , free and clear of all Enc~ii~ibrances; and (b) execute and deliver 

to the Purchaser such docuiiients or other jiist~ziineiits as may be necessaiy to assign and transfer 

such right, title and interest to the Purchaser. 

17.  Subject to the paynient oftlie applicable Cure Aniounts, the Initial Assumed 

Agreemeiits shall be tiansfelred to, arid remain in full force and effect foi the benefit of, the 

Purchaser, in accordance with their respective ternis, notwithstanding any provision in  any such 

Assumed Contract or Assuimed Lease (including pi ovisions of'the type desciibed in sections 

365(b)(2), ( e ) ( ]  and (f)( 1) of the Bankiiiptcy Code) whicli prohibits, restricts 01- conditions such 

assignmen1 or ti ansfer The non-Debtor party to each Initial Asstiiiied AgTeement shall be 

deemed to have consented to such assignment under section 365(c)( 1 )(B) of the Bankruptcy 

Code, and the Pwchaser shall enjoy all of the rights and benefits under each such Initial 
1.3 
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Assumed Agreement as of the applicable Asstunption Date witliout the necessity of obtaining 

such non-Debtoi party's written consent to tlie assumptioii and assignment thereof. 

18 Pursuant to section 365(k) of the Bankruptcy Code, as of the Closing Date, the 

Debtors and their estates shall be relieved from any liability for any bieoch of'any Initial 

A ssun~ed A greenxiit 

19. If the counter party to any Assumed Agreement has not objected to the applicable 

Cure Amount listed by the Debtois, upan payment of'said Cure Amount by the Debtors, such 

counter party shall be forever barled, esloyped, and pen"ently enjoined from asserting against 

the Debtors, their estates, the Proposed Purchaser, 01- the property of any of them, any default 

existing as of the Closing Dale, and the payment of'tlie Cure Amount shall be in fiiII satisfaction 

of' (i) any and ail defaults or offsets under such countei-party's Assunied Agreement and (ii) any 

and d l  claims that may arise againsl the Debtor in connection with such Assumed Agreement. If 

the Debtors receive a Cure Amount Objection with respect to any Initial Assunied Agreement, 

they shall atleiiipt to resolve such disputed Cure Aniount with tlle party asserting the objection. 

If consensual iesolutioii of the Cure A~nount Objection cannot be reached, the Debtors will: ti) 

pay in fill the undisputed portion of such Cure Ainount on or befoie the Closing Date; and (ii) 

segregate the disputed portion of such Cuie Aiiiount (the "ScgI-egated Amounts") pending the 

resolution of tlie Cure Aiiiount Objection by illis Court 01 by mutual agreement of the parties. 

On and after the Closing Date, an objector's only recourse foi, satisfaction of its Cure Amount 

shall be to the Segregated Amounts. 

20 Subject to the tenns hereof with respect to the Segregated Amounts, all defaults or 

other obligatiolis of the Debtors under the Initial Assumed Agreements arising or accruing prior 
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to the Closing Date have been cured 01 shall proiiiptly be cured by the Debtors in accordance 

with the terms liereof such that the Purchaser sliall have no liability or obligation with respect to 

any default or obligation under ariy Jiiitial Assunled Agreeiiient arising or accruing prior to the 

Closing Date Each non-Debtor party to any Initial Assumed Agreement is forever barred, 

estopped and permanently enjoined from asserting against the Purchaser or' its property or* 

affiliates, OT m y  thereof, any breach or default under ariy Initial Assumed Agreement, any claim 

of lack of consent relating to the assignment thereof, or any counterclaim, defense, setoff, right 

of recoupnient or any other matter arising prior to the Closing Date for such Initial Assumed 

Agreement or with regard to the assumption and assignrnent thereof puisuant to the Puichase 

Agieement or this Order 

2 1 . Upon payment of the Cui e Amounts (or segregating appropriate amounts with 

respect to such Cure Aii i~~i i i ts  in accordance herewith) and assignmeni of tlie Initial Assumed 

Agreeinelits to the Purcliaser on tlie Closing Date, no default sliall exist under any Initial 

Assmed Agi eenieiit, and no iion-Debtor party 10 any Initial Assumed Agreement shall be 

permitted to declare a default by the Purchaser under such Iiiitial Assumed Agreement or 

otherwise take action against the Purchaser as a result of any Debtor's financial condition, 

bank1 uptcy or failure to perform any of its obligations under the Initial Assumed Agreements 

Upon enti y of this Sale Order and assumplion and assignment of the Initial Ass~ilmed 

Agreements, the Purchaser shall be deemed in compliance with all terms and provisions of the 

h i  tial Assumed Agreeinents. 

22 Selleis shall diligently and in good faith puisue the assumplion by the applicable 

Debtors and assignment to the Purchaser of any Undesigtiated Agieements that subsequently 
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become Assumed Contracts OT Assuined Leases pursuant to Section 2.9 of the Purcliase 

Agreement, and shall cooperate with the Pur chaser in seciii ing any countel-party consents that in 

the Purcliaser 's judgment me necessary or appropriate given tlie nature or legal status of the 

particular contract 0 1  lease with respect to which assumption and assigninevit is sought. 

Additional Provisions 

23, l71e consideration provided by the Puichaser for the Piirchased Assets under the 

Purchase Agreement is fair and reasonable and may not be avoided under Banknipicy Code 

section 36311). 

24 Tlie transactions coiiteinplated by the Purchase Agreeinelit are undertaken by the 

Purcltaser in good faith, as that tem is used in Banluuptcy Code section 363(m) and, 

accordingly, the reversal or modification on appeal of tlie authorization provided herein to 

consunmate the Sale shall not affect the validity of the Sale to the Puichaser, unless such 

authorization is duly stayed pending such appeal. Tlie Purchaser is a good-faith purchaser of the 

Purchased Assets, and is entitled to all oftlie benefits and piotectioiis afforded by Banlu-uptcy 

Code section 363(ni). 

25. This Court retains jurisdiction to enforce and iniplement the lei-ins and provisions 

of the Purchase Agleement, a1 1 ainendineiits thereto, any waive1 s aiid consents thereunder., and of 

each of tlie agreements executed in connection tlierewjdi (including, but not limited to, the 

compel delivery of the Purchased Assets 10 the Pui chaser; (b) compel ass~nnytion of'the 

Assumed Liabilities by the Purchaser; ( c )  resolve m y  disputes arising under or ielated to the 
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Purchase Agreement, except as othe~wise provided therein, and (d) interpret, implement aiid 

enforce tlie piovisioiis of this Sale Order. 

26 Pursuant to section 364(c)( 1) of the Baiikrtiptcy Code, the Purchaser’s claims (i)  

in respect of the Adjustmenls, including interest with respect thereto; and (ii) in sespect: of certain 

specified i~~den~nificatiari obligations of the Sellers piisuant to Section 10 2 of the Purchase 

Agreement, slialf have priority over any and all adniinistrative expenses of the kinds specified in 

sections 503(b), 506(c), 507(a) or 507(b) of the Bmki uptcy Code, subject only to the 

superpria ity claims granted to tlie DIP Lender 

27 All entities who ale piesently, or 011 the Closing Date (01 tlie applicable 

Assumption Date, with respect to Assumed Agree~nenis other than Initially Assumed 

Agreements) may be, in possession of some 01’ all of the Purchased Assets hereby are directed to 

surrender possession of the Purchased Assets either IO: (i) the Debtors prior to the Closing Date 

(or tlie applicable Assumption Date, with respect 10 Assumed Ag~eements other than Initially 

Assumed Apreeinents), for srrbseqiient transfer to the Purchaser on the Closing Date (or the 

applicable Assuiiiption Date, with respect to Assumed Agreements other than Initially Assumed 

Agreements); or (ii)  to lhe Piii-chaser on the Closing Date (or the applicabIe Assumption Date, 

with 1 espect to Assumed Agreements other tlian Initially Assumed Agreements). 

28. On or before the Closing Date (or the applicable Assumption Date), each of the 

Debtors’ cieditoi s is authoi ized and djrecied to execute such documelits and take all other 

actions as iiiay be necessary to release its Interests in the Purchased Assets, if any, as such 

Iiiteiests Inay have been i ecorded or otherwise exist. 

17 
W1)3:8981122 6 62107 1001 



29 I f  any pel son or entity that has filed financing statements, mortgages, nieclianic’s 

liens, lis pendens or other doc~uiiients 01 agreements evidencing E~ncumbrances with respect to 

the Debtois and/or the Puicliased Assets shall not have delivered to the Debtors and the 

Purchasei- prior to the C h h g  Date (or relevant Assun~ptior~ Date, as the case may be), in proper 

f o m  for filing and executed by the aypr opriate parties, termination statements, instrun~ents of 

satisfaction, releases of all Eiicunibrances which the person or entity has with respect to the 

Debtors and/o1 the Purchased Assets or otherwise, then: (i) tlie Debtors hereby are authorized to 

execute and file such statements, instruments, releases and other docuinents on behalf‘ of the 

person or entity with respect to such assets and coniracls; and (E) the Purchaser hereby is 

authorized to file, iegister or otlienvise record a certified copy of this Sale Order, which, once 

filed, registered or otherwise recorded, shall coiistjtu~e conclusive evidence of the release of a11 

Encunibrances on the Purchased Assets as of the Closing Date (01. the applicable Assumption 

Date, as the case may be) of any kind or nature whatsoever (oilier than the Permitted L,iens and 

Assumed Li abi lities) 

30, Any amounts payable by the Selleis pur-suant to rhe Puichase Agreement or any 

of the docunients deliveied by the Sellers pursuant to or in connection with the Purchase 

Agreeinen1 sliall: (i) constitute adininisti ative p r h  i ty expenses of the Sellers’ estales puisuant to 

Bankruptcy Code sections 503(b) and 507(a)( 1 ), except as otherwjse specifically ptovided in the 

Purcliase Agi-eeiiieni; (ii) be paid by the Sellers in tlie time and i~ianiier provided in the Purchase 

Agi eement without further older of this Court; arid (iii) not be discharged, modified or otl~rwise 

affected by any plan of ieorganizshn of any of the Sel1ei.s. 
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31. The terms aiid provisions of the Purchase Agieeiiqent and this Sale Order slid1 be 

binding in all respects 11p017, arid shall inwe to the benefit of, the Debtors, their estates, the 

Purchaser and their I especlive affiliates, successors and assigns, arid any affected third parties, 

iiotwitlistanding any subsequent appointment of any trustee(s) under any chapter of the 

Bankruptcy Code, as lo ~tIijcIi tnistee(s) such ternis and provisions likewise shall be binding 

32. All persons who hold hcuinbrances on (other than Perniitted Liens and Asstimed 

Liabilities) the Dcbiors are forever barred, estopped mid perinaiientl y enjoined from asserting or 

prosecuting any claims or causes of action against the Purchaser, its affiliates, or any of its 

respective officers, directors, employees, alto1 neys or advisors, arising out of or in connection 

with the Sale. 

33. ~ Afier ihe Closing Date, 110 person or entity, including, without liiiiitation, any 

fedeial, state or ~ o c d  taxing authority, may: (a) a ~ ~ a c h  or perfect a lien or security interest against 

any of the Purchased Assets on account of; or (b) collect or attempt to collect fiom the Purchaser 

or any of its affiliates, any tax (or other ainount alleged to be owing by one or more of the 

Debtors) (i) for any perjod commencing before and concluding prior to or after the Closing Date, 

01 ( i i )  assessed prior to and payable afier the Closing Date! escept as otherwise specifically 

provided in the Purchase Agreement 

34. No bulk sales law or any similar law of any state or other jurisdiction slsall apply 

in any way to any ofthe transactions tindei the Purchase Agieement. 

3.5. The Pui-chase Agi eenient and any related agiecnients, documents or other 

instruments may be niodified? amended or supplemented by the parties thereto, in a writing 

signed by such parties, and in accordance with lhe telins tliereof, without furtlier order of the 
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Court, provided that any S U C ~  modification, amendment or scippleinent does not have a inaterial 

adverse effect on h e  Debtors’ estates. 

36. Nothing contained in any chapter I 1 plan confirmed in these cases or any order 

confilming any such plan or in any oilier order in these cases (inc~udiiig any order eiiteied after 

any conversioll of these cases to cases under chapter 7 of the Bankruptcy Code) slid! alter, 

coiiflict with, 0 1  derogate from, the povisions ofthe Purchase Agreement 01 this Sale Order. 

37. The failure specifically to include any particular piovisions of the Purchase 

Agreement in this Sale Order shall not diiiiiiiish or impair the effectiveness of such provjsions, it 

being the intent of the Court that llie Purchase Agreeiiieiit be autlioi-ked and approved in its 

entirety. Likewise, all of’ tlie provisions of this Sale Order are nonscverable and rnutually 

dependent. 

38, Notwithstanding the yrovisioiis of Bankruptcy Rules 6004(g) and 6006(d), this 

Sale Order shall not be stayed for ten ( 10) days aftel tlie entry hereof, but shall be effective and 

enfoi ceable immediately upon issuance hereof. Tinx  is of the essence in closing the tiansactions 

refeleliced heleiti and the Debtors and the Purcliaser intend to close the Sale as soon as 

practicable. Therefore, any party objecting to this Sale 01dt; i m ~ t  exercise riue diligence in 

filing ail appeal and pursuing a stay, or risk its appeal being foieclosed as moot. 

Dated: W i 1111 i iigton Delaware 
? ’  WO3 

JUDGE 
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ASSE.T PURCHASE AGREEMENT 

BY AND AMONG 

36ONETWORKS CORPORATION 

TOUCH AME.RlCA HOLDINGS, INC. 

AND 

THE SUBSIDIARIES OF TOUCH 1 ERICA HOLDINGS, INC- 
LISTED ON THE SIGNATURE PAGE HERETO 

DATED AS OF .JUNE 19,200.3 
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ASSET PURCHASE AGRF,EMENT 

This ASSE.T PURCHASE AGREEMENT (this "A.qeement"), dated as of June 19, 
2003, is entered into by and among Touch America Holdings, Inc., a Delaware corporation 
(including any successor, Touch America"), and the direct and indirect subsidiaries of Touch 
America listed on the signature pages hereto, (including their respective successors, each a 
"Seller" and together with Touch Anierica, the "Sellers"); and 360networks Corporation 
(including its successors and permitted assigns, "Purchaser"), a corporation continued federally 
under the laws of Canada 

RECITALS 

WHEREAS, Touch America is engaged directly and through the other Sellers and their 
corporate Affiliates, in the Business; and 

WHEREAS, Touch America and the other Sellers intend to file voluntary petitions for 
relief pursuant to Section 301 of Title 11  of'the United States Code, 11 U.S.C. Section 101 et 
seq. (as amended, the "Bankruptcy Code"), in the United Stales Bankruptcy Court (the 
"Bankruptcy Court") for the District of Delaware (the "Bankruptcv Cases"); and 

WEREAS, Touch America owns, directly or indirectly, all of the issued and 
outstanding equity interest of each other Seller; and 

WHEREAS, Sellers desire to sell and transfer to Purchaser, and Purchaser desires to 
purchase and assume from Sellers, the Purchased Assets and Purchaser is willing to assume, and 
Sellers desire that Purchaser assume, the Assumed Liabilities; and 

WHEREAS, upon the terms and subject to the conditions set forth herein, and as 
authorized under Sections 105, 363, 365 and 1146 of the Bankruptcy Code, Purchaser will 
purchase from Sellers the Purchased Assets and Purchaser will assume fiom Sellers the Assumed 
Liabilities; and 

WHEREAS, certain temis used in this Agreement are defined in Article I. 

NOW, THEREFORE, in consideration of the foregoing premises, and for other good 
and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
parties hereto, intending to be Iegally bound, agree as follows: 

ARTICLE I 
DEFMI7IQNS 

Section I .  1 Definjtions. Capitalized terms used herein and not otherwise defined shalI 
have the meanings specified in this Section: 
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"Additional Relevant Equipment Locafjons" means those facility locations 
generally depicted on Schedule I .  11. 

"Adiustments" shall have the meaning set forth in Section 2.4. 

"Adjustment Report" has the meaning set forth in Section 2.6(a). 

"Affiliate" means any Person that directly, or indirectly through one or more 
intermediaries, controls or is controlled by or is under common control with the Person 
specified. For purposes of this definition, control of a Person means the power, direct 
or indirect, 10 direct or cause the direction of the management and policies of such 
Person whether by Contract or otherwise. 

"Aeed Property Taxes" shall have the meaning set forth in Section 6.3(b). 

"Ameement" shall have the meaning set forth in the preamble, and shall 
include all Schedules and Exhibits hereto, 

"Alternative Transaction" means any one of the following transactions with or 
by a Third Party: (a) a merger, consolidation or similar transaction involving any 
Seller, OJ (b) a sale, lease or other disposition directly or indirectly by merger, 
consolidation, tender offer, share exchange or otherwise of Purchased Assets 
representing 5% or more of ihc aggegate Purchased Assets; provided that this 
definition shall not include any transaction relating to the Excluded Matters; provided, 
however, that as used in Article XU, the phrase "representing 5% or more of' in the 
foregoing clause (b) shall be replaced with the words " representing 10% 01 more of the 
Purchased Assets" . 

"Ancjllary Agreements" means, collectively, the Transition Services 
Agreement, the Assumption Agreement, the Bill of Sale, the Escrow Agreement, the 
Hennessy Building POP Lease and the Intellectual Property Assignment Agreement. 

"Arbiter" shall have the meaning set forth in Seciion 2.7@). 

"Assessment Date" means with respect to each Governmental Agency that 
imposes Property Taxes, the calendar date as of which the amount of the real or 
personal property tax is fixed for purposes of determining the amount of the Property 
Tax payable. The Assessment Date for certain slates is set forth in Schedule 1.7. 

"Assumed Contracts" means the Contracts to which any Seller is a party, 
which are: (a) set forth on Schedule 1.1, (b) Assumed Customer Contracts, or (c) 
Undesignated Agreements which, on or prior to the applicable Election Date, Purchaser 
elects, in writing, in accordance with this Agreement, to require Seller to assume and 
assign to Purchaser. 

2 
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"Assumed Customer Contract'' shall have the meaning set forth in 
Seclion 2.8(b) 

"Assumed Leases" means the Leases to which any Se?ler is a party, which are: 
(a) set forth on Schedule 12 a d  Schedule 1.2.1, or (b) Undesignated Agreements 
which, on or prior to the applicable Election Date, Purchaser elects, in writing, in 
accordance with this Agreement, to require Seller to assume and assign to Purchaser- 

"Assumed Liabilities" means only the following Liabilities of Sellers relating 
to the Relevant Business: (a) with respect to Assumed Contracts and Assumed 'Leases, 
any Liability ansing with respect to the performance after the Assumption Date of the 
Assumed C ontracts a nd the A ssumed Leases, excluding a ny Liability r esulting from 
any breach thereof by any Seller on or prior to the Assumption Date, (b) any Liability 
arising after the Closing Date in connection with the operation of the Relevant Business 
or the ownership of the Purchased Assets by Purchaser, (c )  Straddle Period Property 
Taxes to the extent provided in Section 6,3(a), and (d) sentice credits pursuant to 
service level agreements that constitute Assumed Customer Contracts, only to the 
extent that the amount of such service credits results in an Adjustment pursuant to 
Section 2.4(a); in each case excluding Excluded Liabilities. 

"Assumption Aueement" means the Assumption Agreement to be executed 
at Closing by Purchaser, in the form attached hereto as Exhibit A 

ItAssurnDtjon Date" means the date as of which an Assumed Contract or 
Assumed Lease is assumed by a Seller in the Bankruptcy Cases and assigned to the 
Purchaser pursuant to an Order of the Bankruptcy Court (which may be the Sale 
Order), i n accordance w ith t he t ems o f this A greernent. The A ssumption D ate with 
respect to the Assumed Contracts listed on Schedule 1 I ,  the Assumed Leases listed on 
Schedule 1.2 and the Customer Conhacts that are Assumed Customer Contracts as of 
the Closing Date, shall be the Closing Date! 

"Bankruptcv Cases" shall have the meaning set forth in the Recitals hereto 

"Bankruptcv Code" shall have the meaning set forth in the Recitals hereto 

"Bankruptcv CouTf" shall have the meaning set forth in the Recitals hereto. 

"Base Price" shall have the meaning set forth in Section 2.3. 

"Basket" shall have the meaning set forth in Section 1 O.Z(a). 

"Best EfTorts" means the efforts that a commercially reasonable Person 
desirous of achieving a result would use in similar circumstances to ensure that such 
result i s  achieved as expeditiously as is reasonably possibIe. 
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"Bidding Procedures Order" slialI have the meaning set forth in Section 
6.l(a)- 

"Bill of Sale" means the General Assignment and Bill of Sale to be executed 
at Closing by Sellers, in the form attached hereto as Exhibit B. 

"Breakup Fee" shall have the meaning set forth in Section 12-2. 

"Building" means the "Hemessy Building," which is owned by Touch 
America and located at 330 No. Main, Butte, Montana 59701. 

"Business" means the Relevant Business and the Retained Business, 
colleciively, as of the date hereof 

"Business Day" nieans a day, other than a Saturday or a Sunday, on which 
commercial banks are not required or authorized to close in the City of New York. 

"Business Employee Offeree'' shall have the meaning set forth in Section 
1 1.1 (b)., 

"Business Employee Offeree Schedule" shall have Ihe meaning set forth in 
Section 1 1 -1 (b). 

"Business Employee S chedule" s hall h ave t he meaning sc t forth i n S ection 
1 1  . l (a).  

"Business Employees" means all employees of Sellers who, on the applicable 
date perform services that are reasonably necessary or fundamental to the Relevant 
Business 

"@I' shall have the meaning set forth in Section 10.2(a). 

"Closing" shall have the meaiiicg set forth in Section 9.1. 

"Closinc Date'' shall have the meaning set forth in Section 9.1. 

"COBRA" shall have the meaning set forth in Section 1 1.3. 

"Code" - means the Internal Revenue Code of 1986, as amended. 

"Commission" shall have the meaning set forth in Section 3.5. 

"Con fi d en t i a1 it y A neem en t " m eans that certain Confidentiality Agreement, 
dated as of September 1 1,2002, between an Affiliate of Purchaser and Touch America.. 

4 
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"Contracts" means all contracts, agreements, binding commitments, binding 
arrangements and instruments to which any SelIer is a party and relating to the 
Relevant Business, including any tariffs under which Sellers purchase services. 

"Control Group" nieans a controlled group of corporations of which any 
Seller is a member within the meaning of Section 414(b) of the Code, any group of 
corporations OT entities under comnion control with any Seller within the meaning of 
Section 414(c) of the Code or any affiliated service group of which any Seller is a 
member within the meaning of Section 41 4(m) of the Code. 

"Cure Amounts" means all amounts payabIe in order to effectuate, pursuant to 
the Bankruptcy Code, the assumption by the Sellers and the assignment to the 
Purchaser of any Assumed Contract or Assumed Lease. 

"Customer Contract" shall have the meaning set forth in Section 2.8(a). 

"Customer Contract Election Date'' shall have the meaning set forth in 
Sect ion 2 ..8( b). 

"Customer Contract Schedule" shal1 have the meaning set forth in Section 2.8. 

"DamaRes'l means any losses, amounts paid in settlement, claims, damages, 
Liabilities, obligations, judgments and reasonable out-of-pocket costs (including, costs 
of investigation or enforcement), expenses and attorneys' fees, including, (i) any 
consequential damages or (ii) any special or punitive damages assessed against an 
Indemnified Party in a Third Party action. 

"Deductible" shall have the meaning set forth in 'Section 1 O.2(a). 

''DIP Financing" means the arrangements and agreemenls with respect to 
debtor-in-possession financing in the aggregate principal amount of $5,000,000 
pursuant to that certain Loan Agreement by and among WLR Recovery Fund 11, LP 
and Sellers, which agreement shall be in a form and on terms reasonably acceptable to 
WLR Recovery Fund II, LP and Sellers. 

"Election Date" means the date which is three (3) months following the 
Closing Date; provided, however, with respect to any Undesignated Agreement that is 
first identified to Purchaser after the Closing Date, the Election Date shall in no event 
be earlier than twenty (20) Business Days after Sellers deliver to Purchaser a true, 
correct and complete copy of the Undesignated Agreement. 

"Employee Benefit Plan" means any Employee Pension Benefit Plan, 
Employee Welfare Benefit Plan, Multiemployer Plan, retirement, savings stock 
purchase, stock option, severance, employment, change-in-control, fringe benefit, 
collective bargaining, bonus, incentive, deferTed compensation and all other employee 
benefit plans, agreements, programs, policies or other arrangements (whether or not 
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subject to ERISA) as to which both (A) any employee or former employee of the 
3usiness has any present or future right to benefits, and (3) Sellers or any of their 
affiliates have any present or future Liability. 

"Emplovee Pension Benefit Plan" shall have the meaning set forth in Section 
3(2) of ERISA. 

"Employee Welfare Benefit Plan" shall have the meaning set forth in Section 
3(1) of ERISA. 

"Environmental Laws" means any Legal Requirement relating to protection of 
human health, safety, the environment, and natur'al resources, including Hazardous 
Materials, drinking water, groundwater, wetlands, landfills, open dumps, storage tanks, 
under,gr.ound storage tanks, solid waste, waste water, slorm water runoff, waste 
emissions or wells. Without limiting the generality of the foregoing, the term will 
encompass each of the following statutes, and the regulations promulgated thereunder, 
in each case as in effect as of Closing: (a) the Comprehensive Environmental Response, 
Compensation and LiabiIity Act of 1980 (codified in scattered sections of 26 U.S.C., 33 
U.S.C., 42 U.S.C. and 42 U.S.C. Section 9601 et seq., "CERCLA"); (b) the Resource 
Conservation and Recovery Act of 1976 (42 U.S.C. Section 6901 et seq., "RCRA"); (c) 
the Hazardous Materials Transportation Act (49 U.S.C Section 1801 et seq., "HMTA"); 
(d) the Toxic Substances Control Act (1 5 U.S.C. Section 2061 et seq,, "TSCA"); (e) the 
Clean Water Act (33 U.S.C. Section 1251 et seq*); (0 the Clean Air Act and 
Amendments (42 U.S.C. Section 7401 et seq.); (g) the Safe Drinking Water Act (21 
U.S.C. Section 349); 42 U.S.C. Section 201 and Section 300 et seq.); (h) the National 
Environmental Policy Act of 1969 (42 U.S.C. Section 4321); (i) the Superfind 
Amendment and Reauthorization Act of 1986 (codified in scattered sections of 10 
U.S.C., 29 USC. ,  33 U.S.C. and 42 U.S.C., *'SARA"); and 0) Title zlll of the 
Superfund Amendment and Reauthorization Act (42 U.S.C. Section 11,001 et sq.). 

"ERISA" means the E.mployee Retirement Income Security Act of 1974, as 
amended. 

"Escrow Agent" means a financial institution acting as escrow agent pursuant 
to the Escrow Agreement, that is  mutually acceptable to Purchaser and Sellers. 

"Escrow Agteemenl" means the escrow agreemenl to be entered into by and 
among the Escrow Agent, Sellers and Purchaser as of the Closing Date substantially in 
the form of Exhibit C hereto% 

"Escrow Amount" shall have the meaning set forth in Sections 2.5@) and 
2.5(c) (if zpplicable). 

"Escrowed Funds" means amounts on deposit with the Escrow Agent 
pursuant to the terms of the E.scrow Agreemenl. 
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"Exchange Act" means the Securities Exchange Act of 1934, as amended. 

"Excluded Ameements" means (a) those Contracts and Leases listed on 
Schedule 1.6, (b) Excluded Customer Contracts, and (c) any Undesignated Agreement 
that does not become an Assumed Contract or an Assumed Lease on or before the 
Election Date. 

"Excluded Assets" means, collectively: 

(a) A11 cash, cash equivalents or Receivables of Sellers; 

(b) the Building and any associated office fbmiture, supplies, and 
other similar items of Personal Property that are not used primady 
in connection with the operation and maintenance of a 
telecommunications network in the operation and maintenance of 
the Relevanl Network; 

(c) any assets of any Employee Benefit Plan maintained by Sellers or 
any of their Affiliates; 

(d) any rjghb of Seller under this Agreement and the Ancillary 
Agreements; 

(e )  any assets, properties or rights of' Sellers that are listed on 
Schedule 1 3; 

(f) Excluded Agreements, subject lo Purchaser's rights under Section 
2.9(a) with respect to Undesignated Agreements; 

(g) any books, records and information related primarily to any of the 
Excluded Assets or E.xcluded Liabilities; provided, however, 
Seller shall furnish Purchaser copies of such books and records to 
the extent they relate to Assumed Contracts, Assumed Leases, 
Assumed Liabilities or Purchased Assets or are otherwise 
reasonably related to the Relevant Business; 

(h) the capital stock or other equity interest of any Seller or any of its 
sub si d i ari es; 

(i) such other assets of Sellers as Purchaser shal1 expressly elect prior 
to the Closing Date to be "Excluded Assets" pursuant to a written 
notice to Sellers at least one (1) Business Day before the Closing 
Date; 

(j) all rights and privileges arising under that certain Limited Liability 
Company Agreement of TW Wireless, L.L.C. by and among 
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Touch America, Inc.. and US West Wirefess, L.L.C. dated as of 
July 23, 1999, and its membership interests in TW Wireless, 
L.L,.C.; 

(k) aI1 rights and privileges under that certain Unit Redemption, 
Release, and Sale Agreement by and among Touch America, Inc.,, 
Sierra Pacific Communications, hc. and Sierra Touch America 
LLC dated as September 9,2002; and 

(1) all rights and privileges arising under that certain Operating 
Agreement of FT'V Communications, L.L.C. by and among Touch 
America, bc., Vyvx, Inc. and First Point Communications, Inc. 
dated as of September 4, 1997, and Touch America, Inch 
membership interests in FTV Communications, L..L C. 

"Excluded Customer Contract" shall have the meaning set forth in Section 
2.8(b). 

"Excluded Liabilities" means all Liabilities of Sellers other than the Assumed 
Liabilities (for the avoidance of doubt, to the extent a Liability is listed as both an 
Assumed Liability and an Excluded Liability, such Liability shall constitute an 
Excluded Liability). Without limiting the generality of the foregoing, the E.xcluded 
Liabilities include (a) any Liability of any Seller: (i) arising pnor to or on the Closing 
Date, or ( i j )  arising aAer the Closing Date to the extent related to any Excluded Asset, 
(b) any Liability of any Seller arising under any Environmental Law, (c) any Liability 
of any Seller or any of its Affiliates with respect to (i) Taxes, for any period ended on 
or prior to the Closing Date, (ii) any Taxes in connection with the consummation of the 
transactions contemplated hereby (including any transfer taxes or income Taxes arising 
as a result of the transfer by Sellers to Purchaser of the Purchased Assets), (iii) any 
Taxes under any Tax sharing agreement to which any Seller is a party and (iv) any 
Taxes of any Person, which any Seller has assumed or becomes liable for as a 
transferee or successor, by contract, law or otherwise, (d) any Liability of Sellers with 
respect to Indebtedness or Excluded Agreements, (e) without limiting Purchaser's 
obligations under Section I Ll(b), any Liability of Sellers with respect to Business 
Employees or former employees of any Seller or any of their Affiliates or Employee 
Benefits Plans, including any Liability of any Seller arising out of the WARN Act, (f) 
any Liability of any Seller arising out of: (i) any business or property formerly owned 
or operated by Sellers or any of their predecessors but not owned or operated by Sellers 
immediately prior to the Closing, (ii) any product shipped or manufactured by, or any 
services provided by, the Sellers prior to Ihe C?osing Date, or (iii) any claim of any 
creditor or equity bolder of Sellers or any of their Affiliates in their capacity as such, 
whether arising prior to, on or after the Closing; (9) any Liability of any Seller arising 
on or before the Closing Date to any Affiliate of such Seller; (h) any Liability of any 
Seller wilh respect to an Assumed Contract or Assumed L.ease arising on or prior to the 
Assumption Date, and (i) service credits under Assumed Customer Contracts with 

- 
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respect to periods prior to the Assumption Date, except to the extent constituting 
Assumed Liabilities pursuant to clause (e) of the definition of such term. 

"Excluded Matters" means the Excluded Assets and the Excluded Liabilities 
that are not Transition Matters and do not arise out of Transition Matters. 

"FCC" means the Federal Communications Commission. 

"FCC Applications" shall have the meaning set forth in Section 6.9(a). 

"Final Order" means an order or judgment of the Bankruptcy Court, as 
entered on the docket of the Bankruptcy Court, that has not been reversed, stayed, 
modified, or amended, and as to which: (a) the time to appeal, seek review or rehearing 
or petition for certiorari has expired and no timely-filed appeal or petition for review, 
rehearing, remand or certiorari is pending; or (b) any appeal taken or petition for 
certiorari filed has been resolved by the highest court to which the order or judgment 
was appealed or from which certiorari was sought, provided. however, that the 
possibility that a motion under Rule 59 or Rule 60 of the Federal Rules of Civil 
Procedure, or any analogous rule under the Federal Rules of Bankruptcy Procedure or 
other rules goveming procedure in cases before the Bankruptcy Court or any higher 
court to which the order or judgment was appealed or from what certiorari was sought, 
may be filed with respect to such order shall not cause such order not to be a Final 
Order. 

"Financial Statements" shall have the meaning set forth in Section 3 5(b). 

"GAAP" means United States generally accepted accounting principles, as in 
effect fiom time to time. 

"GAAP Consistency" means in accordance with GAAP applied on a basis 
consistent with that used in the preparation of the Financial Statements. 

"GSP Business" means the global service provider segment of the Relevant 
Business. Listed on Schedule 1 8 are the Customer Contracts of Sellers relating to the 
GSP Business 

"Govemmcntal Agency" means (a) any international, foreign, federal, slate, 
county, local or municipal government or administrative agency or political: subdivision 
thereof, (b) any governmental agency, authority, board, bureau, commission, 
department or instrumentality, ( c )  any court or administrative tribunal, (a) any non- 
governmental agency, tribunal or entity that is vested by a governmental agency with 
applicable jurisdiction, ( e )  any arbitration tribunal or other non-governmental authority 
with applicable jurisdiction, or (f) any regulatory authority, including the FCC and 
Slate PtJCs. 

"Governmental Approval" shall have the meaning set forth in Section 3.2. 
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"Hazardous Materials" means each and every element, compound, chemical 
mixture, contaminant, pollutant, material, waste or other substance which is defined, 
determined or i dentified as hzzardous or toxic under any Environmental Law o r  the 
Release of which is prohibited or regulated under any Environmental Law. Without 
limiting the generality of the foregoing, the term will include: (a) ''hamdous 
substances" as defined in CE-RCLA, SARA, or Title Ill of the Superhnd Amendments 
and Reauthorization Act, each as amended to dale, and regulations promulgated 
Ihereunder; (b) "hazardous w aste" as d efined i n RCRA a nd regulations pIomulgated 
thereunder; (c) "hazardous materials" as defined in the HMTA, as amended to date, and 
regulations promulgated thereunder; (d) "chemical substance or mixture" as defined in 
the TSCA as amended to date, and regulations promulgated thereunder; (e) 
"petroleum," including crude oil or any fraction; and (f) "natural gas,'' including liquids 
and synthetic gas usable for fuel. 

"Hennessy Buildine POP Lease" has the meaning set forth in Section 6.14< 

"hdebtedness" of any Person means (a) all obligations of such-Person for 
borrowed money or with respect to deposits or advances of any kind, (b) all obligations 
of s uch P erson evidenced by  b onds, d ebentures, n otes o r s imilar i nstnunents, ( c) a II 
obligations of such Person under conditional sale or other title retention agreements 
relating to property acquired by such Person, (d) all obligations of such Person in 
respect of the deferred purchase price of property or services (excluding current 
accounts payable incuned in the ordinary course of business), (e) all Indebtedness of 
others secured by (or for which the holder of such Indebtedness has an existing right, 
contingent or otherwise, to be secured by) any Lien on property owned by such Person, 
whether or not th~hdcbtedness secured thereby has been assumed, ( f )  all direct or 
indirect guarantees or credit supports by such Person of Indebtedness of others, (g) all 
capital lease obligations of such Person, (h) all obligations, contingent or otherwise, o f  
such Person as an account party in respect of letters of credit and letters of guaranty and 
(i) all obligations, contingent or otherwise, of such Person in respect of bankers' 
acceptances. The Indebtedness of any Person shall include the Indebtedness of any 
other entity (including any padnership in which such Person is a general partner) to the 
exlent such Person is liable therefor as a result of such Person's ownership interest in or 
other r,elationship with such entity, except to the extent the terms of such Indebtedness 
provide that such Person is not liable therefor. - 

"Indemnified Party" shall have the meaning set forth in Seciion 10.4. 

"LndemnifvinR Partv" shall have the meaning set forth in Section 3 0.4. 

"Insurance Policies" shall have the meaning set forth in Section 3.1 7. 

"Intellectual Property" means all of the following, owned or used in 
connection with the Relevant Business: (a) trademarks and service marks (registered or 
unregistered), trade chess, product configurations, trade names and other names and 
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slogans embodying business or product goodwill or indications of origin, all 
applications or registrations in any jurisdiction peflaining to the foregoing and all 
goodwill associated therewith; (b) patents, patentable inventions, discoveries, 
improvements, ideas, know-how, formula methodology, processes, technology, 
computer proFams and software (including password unprotected interpretive code or 
source code, object code, development documentation, programming tools, drawings, 
specifications and data) and all applications and patents in any jurisdiction pertaining to 
the foregoing, including re-issues, continuations, divisions, continuations-in-part, 
renewals or extensions; (c) trade secrets, including confidential and other non-public 
information, and the right in any jurisdiction to limit the use or disdosure thereof; (d) 
copyrights in writings, designs, s o h a r e  programs, mask works or other works, 
applications or registrations in any jurisdiction for the foregoing and all moral rights 
related thereto; databases and all database rights; (e) the Software; (f) Xntemet W e b  
sites, domain names and applications and registrations pertaining thereto; (g) licenses, 
immunities, covenants not to sue and the like relating to the foregoing; (h) books and 
records describing or used in connection with the foregoing; and (i) claims or causes of 
acljon ansing out of or related to hfrjngement or misappropnation of the foregoing. 

"tntellectual Property Assignment A.qreement" shall have the meaning set 
forth in Section 9.2. 

"Interim Balance Sheet" shall have the meaning set forth in Section 3.5(c). 

"Interim Balance Sheet Date" means April 30,2003. 

"Inventory" shall have the meaning set forth in Section 3.7. 
--. -- 

"KnowledRe" Sellers shall be deemed to have "Knowledgett of a particular 
fact or other matter if (a) any employee of any SelIer is actually aware of such fact or 
other matter; or (b) any of such individuals would reasonably be expected to discover 
or otherwise become aware of such fact or other matter as a result of a reasonable 
inquiry. 

"Lapse Request" shall have the meaning set forth in Section S.l(b), 

"Last Assessment Date" shall have the meaning set fonh in Section 6.3(a)(i)., 

"Leased Property" shall have the meaning set forth in Section 3.8(b). 

"Leases" shall have the meaning set forth in Section 3.8(b). 

"Legal Requirement" means any Order, statute, law, rule, regulation, 
constitutions, ordinance or treaty of any Governmental Agency or judicial 
interpretations with respect to the foregoing. 

"Lender Approval" shall have the meaning set forth in Section 7.2fi). 

11 



APA Execution Version 
W33 I Q.07 

"Liabilitv" mans any liability or obIigation (whether known or unknown, 
whether asserted or unasserted, whether absdute or contingent, whether accrued or 
unaccrued, whether liquidated or unliquidated, and whether due or to become due). 

"Lied' - means, with respect to any asset, (a) any mortgage, deed of trust, lien, 
pledge, hypothecation, encumbrance, charge, equitable interest, conditional sale or 
other title retention device or anangement, occupancy agreement, license or lease, or 
security interest in, an or of such asset, (b) the interest of a vendor or a lessor under any 
conditional sale agreement, capital lease or title retention agreement (or any financing 
lease having substantially the same economic effect as any of the foregoing) relating to 
such asset and ( c )  in the case of securities, any purchase option, call or similar right of a 
third party with respect to such securities. 

"Maior Custornets" shall have the meaning set forth in Section 3.22. 

"Maior Sumliers" shall have the meaning set forth in Section 3.22- 

"Material Adverse Effect" means a material adverse effect with respect to the 
assets, liabilities, results of operations, facilities, properties or operational OT financial 
condition of the Relevant Business, taken as a whole, but excluding (i) the Excluded 
Matters and (ii) the filing and pendency of the Bankruptcy Cases. 

"Maximum Cure Amount" has the meaning set forth in Section 2.14. 

"Multiemployer Plan" shall have the meaning set forth in-Section 3(37) of 
ERISA. 

"Next Assessment Date" shall have the meaning set forth in Section 6.3(a)(i). 

"Obiection Notice" shal1 have the meaning set forth in Section 2.6. 

"Offer Letter" shall have the meaning set forth in Section 11 .l(b). 

"Order" - means any award, decree, consent decree, decision, injunction, 
judgment, order, ruJing, subpoena, or verdict entered, issued, made, or rendered by any 
Governmental Agency. 

"Ordinary Course of Business" means: (a) consistent with the past practices of 
the Business on or prior to December 31,2002 and in the oidinq&urse of the normal 
day-to-day operations of the Business; and (b) similar in nature and magnitude to 
actions customarily taken, without any authorization by the board of directors of 
Sellers, in the ordinary course of the normal day-today operations of SelIers on or 
prior to December 3 I ,  2002 
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"Owned Real ProDerty" shaIl have the meaning set forth in Section 3.8(a). 

"Permit" means any permit, approval, authorization, license, variance 
permission or product registration requhed by a Governmental Agency under any Legal 
Requirement in relation to the Relevant Business or the Purchased Assets. 

"Permitted Liens" means, with respect to any Purchased Asset, (a) liens for 
Taxes that constitute an Assumed Liability; (b) with respect to real property: (i) any 
covenants, conditions, restrictions, easements, encroachments, encumbrances, right of 
way, zoning restriction or other minor imperfections of title (other than a Lien securing 
any Indebtedness) with respect to such asset which, individually 01' in the aggregate, 
does not matenally detract from the value of, or matenally interfere with the present 
occupancy, operation or use of, such asset and the continuation of the present 
occupancy, operation or use of such asset; and (ii) mechanic's, materialmen's and 
similar liens with respect to amounts not yet due and payable; (c) Liens securing capital 
leases that are Assumed Contracts; (d) Liens created solely by action of Purchaser at 
Closing and (e)  Liens created in connection with the DIP Financing. 

"Person" means any individual, partnership, corporation, trust, association, 
limited Iiability company, Governmental Agency or any other entity. 

"Personal Property" means all of the machinery, fiber optic cable, equipment, 
test equipment, computers, tools, discs, molds and park, vehicles, fbmiture, 
furnishings, Inventory, o f h e  supplies and other supplies, and other tangible personal 
property, including any of the foregoing purchased subject to any conditional sales or 
title retention agreement in favor of any other Person (but excluding any intellectual 
Properly and Sofhvare) used in connection with the Relevant Business, including all 
warranties and licenses received from manufacturers and selIers of the aforesaid items 
or the Relevant Network Equipment and any related claims, credits and rights of 
recovery with respect to such items. 

"Posi live Gross Marein" means total gross revenue collected minus off-net 
costs, to the extent that such difference is positive. 

"Post-Closing Payment'' means $1 2,000,000.00, provided, however, that in 
the event the product of (x)  0.70 and (y) all revenue generated by the GSP Business in 
the ninety (90) day period after Closing that Purchaser collects in the one-hundred 
eighty ( 1 SO) day period after Closing is less than $12,000,000.00, then the Post-Closing 
Payment shall equal $12,000,000.00 & the amount of such deficit. For clarity, in no 
event shall the Post-Closing Payment be greater than $12,000,000.00 or less than zero. 
For example, in the event Purchaser collects (in the one-hundred eighty (180) day 
period after Closing) $14,500,000 in revenue generated by the GSP Business in the 
ninety (90) day period after Closing, the Post-Closing Payment shall be $IO,] 50,000 00 
($12,000,000 - (S 12,000,000 - (0.70 x $1 4;500,000)). 
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"Post-Closing Payment Date" means the date that is twenty (2.0) days 
following the date on which the Post-Closing Payment is finally determined in 
accordance with Sections 2.6 and 2 7 

"Proceedings" has the meaning set forth in Section 3.1 8(a). 

"Property Taxes" shall have the meaning set forth in Section 6.3 

"Purchase Price" shall have the meaning set forth in Section 2.3. 

"Purchased A ssets" M eans a 11 o f S ellers' properties, a ssets, goodwill, r ights 
and claims of whatever kind and nature, real or personal, tangible or intangible, known 
or unknown, actual or contingent and wherever situated, which are used in, held for use 
by, or related to in any manner the Relevant Business, but excluding all Excluded 
Assets, as the same may exist on the Closing Date, including the following: 

(a) all Personal Property owned or possessed by any Seller which are 
primarily used in, held for use by, or primarily related to the 
Relevant Business, including the vehicles described on Schedule 
1.9; 

(b) the Relevant Network; 

(c)  all Inventory and inventory of the Relevant Business held at any 
location controlled by any Seller or its Affiliates and any inventory 
of the Relevant Business previously purchased by any Seller and in 
transit to any Seller; 

(d) all prepaid expenses (other than those relating soleiy to Excluded 
Assets and Excluded Liabilities); 

(e) work-in-process or partially eamed service revenues relating to the 
AssGmed Customer Contracts that are not fully eamed or payable 
as of the Closing Date; 

(f) all of the Intellectual Property; 

(g) all rights under all Assumed Contracts and Assumed Leases, 
including: (i) any Seller's right to receive goods and services 
pursuant to such agreements and to assert claims and take other 
rightful actions in respect of breaches, defaults and other violations 
of such Assumed Contracts and Assumed Leases and (ii) ali 
security deposits and bonds with respect to Assumed Contracts and 
Assumed Lmses; 
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(h) all books and records relating to the Relevant Business (including 
such books and records as are contained in computerized storage 
media), including, books and records primarily related to 
inventory, purchasing, accounting, sales, pricing, research and 
development, quality control, engineering, manufacturing, 
maintenance, repairs, marketing, banking, Receivables, Intellectual 
Praperty, slipping records, personnel files for Transferred 
E*mpIoyees and all fiIes, customer and supplier lists, records, 
literature and correspondence and other communication; provided, 
however, that Sellers shall be entitled to make and retain copies of 
such books and records: (i) to the extent they relate to ExcIudcd 
Assets or E.xcluded Liabilities, ( i i )  to the extent necessary for the 
administration of any action to which i t  is a party, the filing of any 
Tax Return or compliance with applicable laws, (iii) to the extent 
consisting of personnel files or (iv) to the extent they relate to the 
services provided under the Transition Service Agreement; 

(i) to the extent legally assignable, all Permits held by Sellers or 
applications therefor; 

(j) claims, deposits, prepayments, prepaid assets, refunds, causes of 
action, rights of recovery, rights of setoff and rights of recoupment 
of or made by Sellers as of the Closing Date, including, any such 
rights of Sellers under any property, casualty, workers' 
compensation or other b s U n "  Policy, except to the extent 
constituting or related solely to Excluded Assets or Excluded 
Liabilities; . 

(k) all refunds of, or credits for, Taxes which Purchaser paid or that 
constitute an Assumed Liability; and 

(1) any other tangible or intangible assets, of Seller primady related to 
the Relevant Business and which are of a nature not customarily 
reflected in the books and xecords of a business, such as assets 
which have been written off for accounting purposes but which are 
still used by, or of value to, the Relevant Business. 

"Purchaser" shal1 have the meaning set forth in the preamble hereto. 

"Purchaser Protection Superpn'oriiv Claims" shall have the meaning set forth 
in Section 6.  I .  

"Purchaser's Allocation" shall have the meaning set forth in Section 2,12(a). 

"Purchaser's Property Tax Portion" shall have the meaning set forth in Section 
6 3(a)(i). 
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"Qualified Bid" shall have the meaning set forth in the Bidding Procedures 
Order 

"Owest" means Qwest Communications International and its Affiliates 

''Owesf Proceedinas" shall have the meaning set forth h Section 3.28. 

"Receivablesi1 means all accounts receivable, trade accounts and trade notes 
of Sellers anking from the Relevant Business prior to the Closing Date and hlly earned 
and payable as of the Closing Date. 

"Related Person" means any member of the immediate family of any Affiliate 
of any Seller or of any director, manager, member or oecer of any Seller or any 
Affiliate of any Seller. 

"Release" means any spilling, leaking, pumping, pouring, emitting, emptying, 
discharging, injecting, storing, escaping, leaching, migrating, dumping, burying, 
abandoning or disposing into the environment.. 

"Relevant Aweenients" shall have the meaning set forth in Section S.l(b). 

"Relevant Aereements Consent" shall mean the written consent of Purchaser 
approving (a) any action of Sellers for which the consent of Purchaser is required 
pursuant to Section 5.1, or (b) a waiver of any requirement set forth in Section Xl ,  but 
only to the extent that (i) such written consent indicates on its face that it is a "Relevant 
Agreements Consent'', (ii) the wnnen consent is delivered pursuant to the notice 
provisions of Section 13.1 or the e-mail notification provisions of Section 5.l(e), and 
(iii) the written consent is signed by Lin Gentcmann, Chris Mueller or such other 
person specifically designated by Purchaser to Sellers as authorized to execute Relevant 
Agreements Consents. 

"Relevant Business" means the business operations conducted by the Selkrs 
and their Affiliates on the date of this Agreement relating to the provision of any 
dedicated internet services, global service provider servjces, prjvate line services 
(including broadband capacity and transport services), dark fiber and conduit leases and 
"indereasible rights of use" or any services relat-ed to any of the foregoing- 

"Relevant Equipment" means (a) all of the electronic and support equipment 
associated with the provision ofprivate line services in the possession of the Sellers or 
located in the sites shown on Schedules 1.1 1, and 1.2, whether used in connection with 
the Relevant Fiber and Microwave Network or otherwise, including: (i) Dense Wave 
Division Multiplexing and transmission equipment including all Add-Drop 
Multjplexers, regeneration and amplification equipment and associated soflware and 
suppofl systems; (ii) all SONET OC3, OC12, OC48 and QCI92 equipment including 
mu1 tiplexers and transmission equipmen1 and associated software and support systems; 
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(iii) all asynchronous multiplexing and transmission equipment supporting DS 1 and 
DS3, Ethernet, Gigabit Ethernet or other services, and associated software and support 
systems; (iv) all Nortel DX, HDX and other optical switching equipment including 
associated sofiwarc and support systems; (v) a11 DC power plant equipment including 
rectifiers, power distribution frames, breaker distribution panels, batteries, control 
equipment, AC feeder, switch and hse bdx arrangements, including emergency 
generator equipment and supporting hardware such as fuel tanks, pumps, filters and 
plumbing systems; (vi) all opticaI distribution frames, including labeling systems, 
optical patch cords, racks and rack inserts; (vii) all digital access cross-connect 
switches (DACS) and associated support and software systems; (vi$ a13 DSXI and 
DSX3 cross connect facilities, including associated wiring and coaxial cabling systems; 
(ix) all DC and electrical cable trough installation, ladder racking, fiber optic cable 
trough systems and supporting hardware; (x) all heating, ventilation, cooling and 
humidity control systems and a ssociated control sy stems; ( xi) a 11 fire a tam and fire 
suppression systems; (xij) all access control and security systems, inchding card 
readers, card writers, door strikes and holds, cameras and associated control and 
sofware systems; (xiii) all facility alarm monitoring equipment, including associated 
control and software systems; (xiv) all raised flooring, cage and equipment rack 
systems installed in the POP and collocation sites across the network; (xv) a11 network 
management e kment management systems a nd s o h a r e  licenses a nd R ights-to-Use 
for all of the above equipment, except where transfer of Right-to-Use are limited by the 
software provider; (xvi) all equipment racks, cabinets and associated hardware; (xvii) 
all tools and test equipment including Tl/T3 testers, S0NE.T test equipment, 2.5 and 10 
gig wave testers, Optical time domain reflectometers, RF spectrum analyzers, optical 
spectrum analyzers, dispersion analyzers, power meters and associated adapters, patch 
cords, laptop computers and accessories; (xviii) Digital Microwave Equipment 
including radios, waveguides, antennas, antenna supports, towers, shelters and power 
systems; (xix) all spare and inventoried equipment related to the all of the above 
equipment and systems, including equipment installed in the nemrork but not currently 
used or assigned to customer circuits; (xx) all records, permits, installation drawings 
and operation manuals and warranty documentation for all of the above equipment and 
systems; and (xxi) a11 Nortel equipment located in the Additional Relevant Equipment 
L,ocations, and (b) of the electronic and support equipment associated with or required 
to support the Internet and Ethemet business located in the sites shown on Schedules 
1.1 1 ,  and 1.2, whether in connection with the Relevant Fiber and Microwave Network 
or otherwise, including: (i)  all of the electronic and support equipment including but 
not limited to the following; ( i i )  Cisco routers, including all high-speed interfaces, 
memory, accessories and associated sohare  and support systems; (iii) all Ethernet 
switches and Iiubs and associated software and support systems; (iv) all AC UPS 
systems with associated batteries, wiring systems and associated software and support 
systems; (v) all DC power plant equipment including rectifiers, power distribution 
frames, breaker distribution panels, batteries, contiol equipment, AC feeder, switch and 
fuse box arrangements, including emergency generator equipment and supporting 
hardware such as fuel tanks, pumps, filters and plumbing systems; (vi) all optical 
distribution frames, including labeling systems, optical patch cords, racks and rack 
inserts; (vii) all DC and electrical cable trough installation, ladder racking, fiber optic 
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cable trough systems and supporting hardware; (viii) all heating, ventilation, cooling 
and humidity conbol systems and associated control systems; ( i x )  all fire alarm and fire 
suppression systems; (x) all access control and security systems, including card readers, 
card writers, door strikes and holds, cameras and associated control and software 
systems; (xi) all faciIity almn monitoring equipment, including associated control and 
software systems; (xii) all records, permits, installation drawings and operation 
manuals and wmmry documentation for all of the above equipment and systems; (xiii) 
all spare and inventoried equipment related to the all of the above equipment and 
systems, including equipment installed in the network but not currently used or 
assigned to customer circuits; (xiv) all raised flooring and cage systems installed in the 
POP and Colo sites acr'oss the network; (xv) all network management element 
management systems and software licenses and Rights-to-Use for all of the above 
equipment, except where transfer of Right-to-Use are Iimited by the software provider; 
(xvi) all equipment racks, cabinets and associated hardware; and (xvii) all tools and test 
equipment including Ethernet testers, packet sniffers and associated adapters, patch 
cords, laptop coniputers and accessories. 

"Relevant Fiber and Microwave Network" means that certain fiber optic and 
radio frequency communications network along the routes and as further described in 
Schedule I .  Z 0 (and its attachments and depictions) consisting of inside and outside 
plant, conduit, cable sheathing, fiber optic cable, antennas, towers, waveguides, radios, 
physical and logical connections, underlying rights and any other contracts or services 
in connection with or related to the foregoing. 

"Relevant Nenvork" means the Relevant Fiber and Microwave Network, the 
Relevant E quipment, n etwork m anagements sy stems, d ata c enters, and c ontracts and 
services working together in combination lo provide the products and services provided 
under the Customer Contracts or otherwise used in the operation of the Relevant 
Business, and all other Personal Property related to the foregoing. 

"Renewal Expiration Date" shall have the meaning set forth in Section S.Z(b). 

"Renewal Request" shall have the meaning set forlh in Section 5.1tt). 

"Retained Business" means the business operations conducted by the Sellers 
and their AffIiates on the date of this Agreement excluding the Relevant Business. 

"Sale Motion" shall have the meaning set forth in Section 6.1 (a). 

"Sale Order" shall have the meaning set forth in Section 6 ] ( a ) .  

"Schedule Updates" shall have the meaning set forlh in Section 5.5 

"Schedules" means, collectively, the various Schedules referred to in this 
Agreement delivered separately to Purchaser on or before the date of this Agreement 
and initialed by the parties. No item included on any one Schedule to this Agreement 
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shall be deemed to be included on any other Schedule to this Agreement, except to the 
extent expressly cross referenced. 

"SEC Reports" shall have the meaning set forth in Section 3.5. 

''Section 2,4(a) Aueement" has the meaning set forth in Section 2,4(a). 

"SeIIerl' and "Sellers" shall have the meanings set forth in the preamble 
her et 0. 

"Sellers' P roperttr T ax P ortion'' shall h ave t he  m eaning set forth i n S ection 

"Services Provided Schedule" shall have the meaning set forth in Section 
6.3(a)(i). 

S.Z(c).. 

"Services Received Schedule" shall have the meaning set forth in Section 
5.2(d). 

"SiPnine and Commitment Fee" shall have the meaning set forth in Section 
6.13. 

"Software'' means (a) all computer software owned or used by any Seller 
primarily in the Relevant Business; (b) the object code, or machine-readable form, of 
such sofhvare; (c)  the password unprotected interpretive code or source code, or human 
readable form, of such sofmwe, including, but not limited to, all source files, 
uncoinpiled code, graphics, and audio source files, instructions, control logic, flow 
charts, internal documentation, designs, drawings, prints, technical data and such other 
documentation as is necessary to recreate, revise, modify or enhance such software or 
any portion thereoc (d) all materials provided in connection with such software, 
including, but not limited to, all diskettes, tapes, and print, informational or 
instructional materials relating to such softwxe; and (e) all copies of any of the 
foregoing in the posFession or control of any Seller 

"State PUCs" means state and local public service and public utilities 
commissions or fianchise authorities in each appIicable jurisdiction. 

"State PUC Applications" shall have the meaning set forth in Section 6.9(b). 

"Straddle Period Properly Taxes" shall have the meaning set forth in Section 
6.3 

"Takeover Proposal" means any inquiry, proposal or offer from any Third 
Party, whether in writing or otherwise, relating to any Alternative Transaction. 
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"Tax Return" means any report, retum, information retum or other 
information required to be supplied to a Governmental Agency in connection with 
Taxes. 

"Taxes" - means a11 federal, state, local and foreign taxes, charges, fees, levies, 
imposts, duties or other assessments, including, income, gross receipts, excise, 
employment, sales, use, transfer, telecommunications, license, payioll, fimchise, 
severance, stamp, occupation, windfall profits, environmental (including taxes under 
Code Section 59A), premium, federal highway use, commercial rent, customs duties, 
capital stock, paid up capital, profits, withholding, social security, single business and 
unemployment, disability, real property, personal property, registration, ad valorem, 
value added, altemative or add-on minimum, estimated, or ofher tax or governmental 
fee of any kind whatsoever, imposed OT required to be withJ-reld by any Governmental 
Agency, including any interest, penalties or additions thereto, whether disputed or not 

"Third Party" means any Person or group other than Purchaser and/or its 
A ffi 1 i at es. 

''Touch America'' shall have the meaning set forth in the preamble hereto. 

"Transferred Employees" shall have the meaning sef forth in Section 1 l.l(b). 

"Transition Matters'' means the (a) Customer Contracts prior to the Customer 
Contract Election Date, and (b) the Undesignated Agreements, in either case prior to 
either (i) the Assumption Date with respect to such 'Llndesignaied Agreement, or (ii) the 
first day on which such Undesignated Agreement may be rejected by Sellers without 
violating the restrictions on rejection of Contracts and Leases contained in this 
Agreement. 

"Transition Services Agreement" means the transition services agreement to 
be entered into between Purchaser and Sellers at Closing, in form mutually agreeable to 
the parties. 

"Undesipnated Ameement" means any Conjract or Lease not listed on 
Schedule 1 - I ,  1.2, or 1.6 to this Agreement or on the Customer Contract Schedule. 

"Union Welfare Benefit Plan" means a multi-employer Employee Welfare 
Benefit Plan or fund contributed to pursuant to one or more collective bargaining 
agreements . 

"WARN Act" means the Worker Adjustment and Retraining Notification Act, 
29 U.S.C. Sections 2101, et. seq., and any similar provision of any applicable State law. 

Section 1.2 Accounting Terns and Determinations. Unless otlmwise specified herein, 
all accounting terms used herein shall be interpreted, all determinations with respect to 
accaunting matters hereunder shall be made, and all financial statements and certificates and 
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reports as to financial matters required to be furnished hereunder shaIl be prepared, in 
accordance with GAAP Consistency. 

Section 1.3 Rules of Construciion. Except to the extent the context otherwise requires or 
this Agreement exp~essly stales otherwise, the following principles of intcrpretati on shall apply 
to this Agreement: 

(a) Headings. Headings, titles and the table of contents are inserted for 
convenience only and shall not be deemed a part hereof or taken into 
consideration in the interpretation or construction of this Agreement. 

(b) Grammatical Forms. Words importing the singular also include the plural 
and the plural the singular; references to a gender include the other gender; 
and grammatical forms of a term defined herein have meanings 
couesponding to the defined term. 

(c) Written Communications. Communications to be ''writtentt or "in wn'ting" 
hereunder means any hand-writien, typewritten, lithographed or printed 
communication, including telex, cable and facsimile transmission. 

(d) Notices. Any notice, request, consent, approval, instruction, demand or 
tender to be given hereunder shall be deemed to be required to be given in 
writing, and the words "notify", "request", "consent'', "approval", 
"instruction", "demand" and "tender" and grammatical variants thereof, shall 
be construed accordingly. 

(e) lntemal References. References to "Articles", "Sections", "Recitals", 
"Exhibits" and "Schedules" are to articles, sections, recitals, exhibits and 
schedules in or to this Agreement- The words, "hereof", "herein", 
"hereunder" and words of similar import refer to this Agreement as a whole 
and not to any particular provision hereof. 

(0 Document References. References to any agreement or document are to 
that agreement or document (including schedules thereto and, where 
applicable, any of its provisions) as amended, notated, supplemented, 
assigned or replaced. 

(9) "Person"/"party" References. References to a Person or party include its 
successors and permitted assigns. 

(h) "Including" References. References to "include" and "jncluding" shaIl be 
construed as "include, without limitation" and "including, without 
limit at ion." 

(i) No Rule of Contra Proferentem. This Agreement has been freely negotiated 
by all parties and in the event there is any controversy, dispute or claim 
involving the meaning, interpretation, validity or enforceability of this 
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Agreement or any of its terms or conditions, there shall be no inference, 
presumption OT c oncJusion d r a w  whatsoever a gainst a p arty b y Y irhe o f 
such party having drafted or determined to have drafted this Agreement or 
any portion hereof. 

(j) Severability. If  any provision of this Agreement, or the application of such 
provision to any Person or circumstance, is or becomes illegal, invalid, void, 
voidable or unenforceable by any court of competent jurisdiction, the 
remainder of this Agreement, or the application of such provision to Persons 
or circumstances other than those as to which it is held illegal, invalid, void, 
voidable or unenforceable, shall not be afi'ected thereby and the provision 
that is illegal, invalid, void, voidable or unenforceable shall be rerormed or 
modified to reflect the Parties' intent to the maximum extent permitted by 
applicable L a w .  

(k) Legal Review. Each of the parties has had its legal counsel review and 
participate in the fuSl negotiahn and documentation of this Agreement and 
the parties are and shall be deemed to be familiar with each of the 
provisions herein and the legal effect thereof. 

(1) Ejusdem Generis Principles Inapplicable. The meaning of general words 
herein shall not be limited by specific examples introduced by "including", 
"such as" or "for example" or other expressions. 

(m)Days. References to "days'@ are to calendar days, and unless otherwise 
noted, specifically include days falling on weekends, holidays and other 
non-Business Days. 

h T l C L E  I1 
PURCHASE AND SALE OF PURCHASED ASSETS AND ASSUMPTION 
OF ASSUMED LIABILJTJES AND CERTAIN COVENANTS OF SELLERS 

Section 2.1 Purchase and Sale of Purchased Assets. On the terms and subject to the 
conditions set forth in this Agreement, at the Closing (and on the applicable Assumption Date 
with respect to Purchased Assets consisting of'rights under any Assumed Contract or Assumed 
L.ease assumed by a Seller and assigned to Purchaser after the Closing Date as provided herein) 
Purchaser shall purchase from Sellers, and Sellers shall sell, transfer, assign, convey and deliver 
to Purchaset, all of the Purchased Assets, free and clear of all Liens (other than Permitted Liens) 
and free and clear of all Liabilities (other than Assumed Liabilities). 

Section 2.2 Assunwtion of Liabilities. On the terms and subject to the conditions set 
forth in this Agreement, at the Closing (and on the appIicable Assumption Date with respect to 
Assumed L.iabiliiies under m y  Assumed Contract or Assumed Lease assumed by a Seller and 
assigned to Purchaser after the Closing D ate a s provided herein), Purchaser shall assume a nd 
become responsible for all of the Assumed Liabilities. Notwithstanding anyhng in this 
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Agreement to the contrary, no Liabilities of Sellers, including Liabilities for Taxes, whether 
arising before, after, or in connection with the Closing, shall be assumed by Purchaser or any 
Affiliate of Purchaser, except for the Assumed Liabilities. 

Section 2.3 Purchase Price. On the terms and subject to the conditions set forth in this 
Agreement, the purchase price for the Purchased Assets sliall be $28,000,000 00 (the "Base 
Price"), subject to adjustment of the Post-Closing Payment and further adjustments provided in 
this Article I1 (as so adjusted, the "Purchase Price"), and shall be payable in accordance with 
Section 2.5 

Section 2.4 Adiustments to Base Pn'ce. The Base Price shall be adjusted in the manner 
provided in this Section 2.4 (collectively, the "Adiustments"). 

[a) Reconciliation of Prepaid Items. The Base Price shall be decreased by the 
sum of (x) cash advances (plus other customer prepayments, security 
deposits or agreements resulting in invoice credits or other credits) 
outstanding as of rhe Assumption Date with respect to each Assumed 
Contract or Assumed Lease other than prepayments made by Sellers under 
the agreement listed on Schedule 2.4(a) (the "Section 2.4(a) Ageement"), 
and (y) the amount of any service credits pursuant to service level 
agreements that are not satisfied by Sellers on or prior to the Closing Date.. 

(b) Adjustment for Properly Taxes. The Base Price shall be increased OT 
decreased as provided in Section 6.3(a)(iii). 

Section 2.5. Payment of the Purchase Price. On the terms and subject to the conditions 
set forth in this Agreement: 

(a) At the Closing, Purchaser shall pay an amount equal to the difference 
between (x) the Base Price, and (y) the sum of (i) $12,000,000.00 and (ii) 
the Escrow Amount, in immediately available h d s  by wire transfer to the 
Sellers to an account designated in writing by Sellers. 

(b) At the Closizg, Purchaser shall pay an amount equal to twenty percent 
(20%) of the diflerence between (x) the Base Price, and (y) $12,000,000.00 
(the "Escrow Amount"), in immediately available funds by wire transfer to 
the Escrow Agent for deposjl pursuant to the Escrow Agreement. 

(c) Purchaser shall pay the Post-Closing Payment on the Post-Closing Payment 
Date; provided, however, that Purchaser shaIl pay twenty percent (20%) of 
the Post-Closing Payment in immediately available funds by wire transfer to 
the Escrow Agent for deposit pursuant 10 the Escrow Agreement, which 
funds shall become part of the Escrow Amount. 

(d) Sellen or Purchaser, as the case may be, shall pay the Adjustments as 
provided in Sections 2.6 and 2.7. 
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Section 2.6. Post-Closin e. Calculations. 

(a) As soon as reasonably practical after the Closing, but in no event more than 
one hundred twenty (1 20) days after the Closing Date except with respect to 
the Past-Closing Payment which shall occur one hundred ninety (1 90) days 
after the Closing Date, Purchaser shalI prepare and deliver to Sellers a report 
setting forth the calculation of each of the Adjustments and the Post-Closing 
Payment and the amount payable in accordance with Sections 2.5(c) and 2.7 
(each, an "Adiustment Report"). The Adjustment Report shall be prepared 
in accordance with the temis of this Ageement and GAAP Consistency- 
Sellers shall provide Purchaser with access during normal business hours to 
their books, records and facilities in connection with Purchaser's preparation 
of the Adjustment Report. 

(b) Within lwenty (20) days afier receipt of an Adjustment Report, Sellers may 
object to such Adjustment Repod by delivering written notice to Purchaser 
of Sellers' objection to the calculation of Adjustments (the "Obiection 
Notice"). Such Objection Notice shalt (i) set forth in detail the items being 
disputed and the reasons therefor, and (ii) specify Sellers' proposed 
calcu~at~on of each of ihe Adjustments. 

(c) For fifteen (15) days after receipt of the Objection Notice, Purchaser and 
Sellers shall attempt to resolve all disputes regarding the Adjustment 
Repod In the event Purchaser and Sellers cannot resolve all such disputes 
within such fifteen (15) day period, Touch America or Purchaser may 
submit h e  matters in dispute for detemjnation by the Arbiter or Bankruptcy 
Court, as applicable. 

Section 2.7. Payment of the Post-Closing Purchase Price Adiustrnent. 

(a) If the Adjustment provided for in Section 2.4 results (i) in an increase to the 
Sase Price, Purchaser shall pay the Adjustment to Sellers, or (ii) in a 
decrease to the Base Price, Sellers shall pay the Adjustment 10 Purchaser 
Any payment due pursuant to this S ection 2.7 to Purchaser shall be paid 
directly by Sellers and shall not reduce the Escrowed Funds- 

@) Any payment pursuant to this Section 2.7 (excluding the Post-Closing 
Payment which shaSI be paid in accordance with Section 2 3 ~ ) )  shall be 
paid within twenty (20) days after delivery of the Adjustment Report, 
provided, however, that any disputed amounts subject to an Objection 
Notice shall be payable after resolution of all disputes (a) by the Banknrptcy 
Court with respect to disputes involving sums in excess of S1,000,000, and 
(b) a nationally recognized independent public accounting firm mutually 
satisfactory to Purchaser and Sellers (the "Arbiter") with respect to disputes 
involving sums less than or equal to $1,OOU,oOU, shall be paid to the party 
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entitled to r,eceipt thereof within two (2) Business Days of the Bankruptcy 
Court's Finai Ormder or tlie Arbiter's final determination. 

(c) Pursuant to Bankruptcy Code Section 364(c)( l), the obligation of Sellers to 
pay tlie Adjustments shall receive superpnori ty administrative claim status 
of Sellers. Pursuant to Bankruptcy Code Section 364(c)(1), the 
administrative claims in respect of the Adjustments shall have priority over 
any and all administrative expenses of the kinds specified in Bankruptcy 
Code Sections 503(b), 506(c), 507(a) or 507(b), except for any superpriority 
administrative claim granted for a loan under Bankruptcy Code Section 
364(c) from WL,R Recovery Fund 11, Ll? 

Section 2.8. Selection of Customer Conlracls for Assiment. 

(a) Not Inore than seven (7) Business Days a Aer the date of this Agreement, 
SelIers shall deliver to Purchaser a schedule (the "Customer Contract 
Schedule") setting forth a list of all of Sellers' Contracts to the extent not 
already se t forth o n S chedules I 1 and I -2 w ith customers relating to t be 
Relevant Business as of the date of this Agreement (the "Customer 
Contracts"), the IegaI name of the customer, the relevant Seller and the date 
of the Contract, and a list of any outstanding service credits with respect to 
such customer, and in the event no written Contract is in the possession of 
Sellers, Sellers shall specify their understanding of the basis for such 
Contract. Sellers shall promptly deliver or make available a copy of all 
Customer Contracts to Purchaser. Not more than fifteen ( I  5) Business Days 
after the date of this Agreement, Sellers shall deliver to Purchaser a 
schedule selting forth a list of all purchase orders and service orders relating 
to or arising from all Customer Contracts (including those set forth on 
Schedules I..] and 1.2) and a copy of all such purchase orders and service 
orders. 

(b) With respect to each Customer Contract identified in the Customer Contract 
Schedule, Purchaser may, by written notice to Touch America, delivered no 
later than the later of (i) five ( 5 )  Business Days prior to the Closing Date, 
and (ii) twenty (20) Business Days subsequent to the dale that such 
Cusiomer Contract is included, added or deemed added to the Customer 
Contract Schedule and a copy of the Customer Contract is delivered or 
made available to Purchaser (such later date being referred la as the 
Tustomer Conhact Election Date"), instruct Sellers whether or not to 
assume and assign to Purchaser such Customer Contract. AAer each 
Customer Contract Election Dale, each Customer Contract that Purchaser 
has timely instructed Sellers not to assume is referred to as an "Excluded 
Customer Contract"; and each Customer Contract other than the Excluded 
Customer Contract is referred to as an "Assumed Customer Contract". 
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( c )  On the Custom.er Contract Election Date (or with respect to those Customer 
Contracts which have a Customer Contract Election Date prior to the 
Closing Date, on the Closing Date), Sellers shall within five (S) Business 
Days thereof, subject to Purchaser providing adequate assurance of 
performance IO the relevant counterparties to the extent required by the 
Bankruplcy Court, (i) cure any and all defaults existing under each Assumed 
Customer Contract to the extent required for Sellers to assume such 
Assumed Customer Contract in the Bankruptcy Cases, (ii) pay, or to the 
extent permitted by the Sale Order, segregate funds sufficient to pay, any 
and all Cure Amounts due with respect to such Assumed Customer 
Contract, (iii) assume such Assumed Customer Contract in the Bankruptcy 
Cases, and (iv} assign such Assumed Customer Contract to Purchaser 
pursuant to an Order of the Bankruptcy Court (which may be the Sale 
Order, but which in all events must be a Final Order). Effective upon and 
concurrently with such assignment, Purchaser shall assume each A s s d  
Customer Contract assigned to it pursuant to this Section 2.8- 

(d) Sellers shall promptly notify Purchaser in writing of any new Customer 
Contr,acl entered into after the date of this Agreement and the Customer 
Contract ScheduJe shall be deemed thereby amended without any mher 
action required by any party hereto. No later than the later of ( i )  five ( 5 )  
Business Days prior to the Closing Date, or (5) five ( 5 )  Business Days 
subsequent to the date that a copy of such Customer Contract is delivered or 
made available to Purchaser, Purchaser shall notify Sellers in writing 
whether t hey m ust a ssume s uch C ustomer C ontract. W ith r espect to such 
new Customer Contract that Purchaser expressly requires Sellers to assume, 
SelleIs shall assume and assign such Customer Contract to Purchaser. 

Section 2 9. Selection of Other, Contracts and Leases for Assknment. 

(a) At any time and From time to time on or pnor to the Election Date, 
Purchaser may, in the exercise of its sole and absolute discretion by written 
notice to Touch America on or before the Election Date, elect to have 
Sellers assume and assign to it one or more Undesignated Agreements. 
Sellers shall (x) within two (2) Business Days of any such notice, provide 
written notice to the counterparties to the Llndesignated Agreements 
specified in Purchaser's notice, and (y) take such action, in each case as is 
necessary pursuant to the procedures set forth in the Sale Order to assume 
such Undesignated Agreements. 

(b) On the date an assumption and assignment of any Undesignaled Agreement 
pursuant to Section 2.9(a) is scheduled to become effective pursuant to the 
terms of the Sale Order (provided that if such date is prior io the Closing 
Date, then on the Closing Date), Sellers shall, subject to Purchaser providing 
adequate assurance of performance to the relevant counterparties to the 
extent required by the Bankruptcy Court, (i) cute any and all defaults 
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existing under each such Assumed Contract or Assumed Lease to the extent 
required for Sellers to assume such Assumed Contract or Assumed Lease in 
the Bankruptcy Cases, (i i)  subject to Section 2.14, pay, or, to the extent 
permitted by the Sale Order, segregate funds sufficient to pay, any and all 
Cure Amounts due with respect to such Assumed Contract or Assumed 
Lease, (iii) assume such Assumed Contract or Assumed Lease in the 
Bankruptcy Cases, and (iv) assign such Assumed Contract or Assumed 
Lease to P urchaser p ursuant t o an  0 rder o f t he B ankruptcy Court ( which 
may be the Sale Order, but which in all events must be a Final Order). 

(c) Sellers shall promptly notify Purchaser in writing of any new Contract or 
Lease entered into after the date of this Agreement. No later than the later 
of fi) five ( 5 )  Business Days prior to the Closing Date, or (ii) five ( 5 )  
Business Days subsequent to the date that a copy of such Contract or Lease 
is delivered or made available to Purchaser, Purchaser shall notify Sellers in 
writing whether they must assume such Contract or Lease. With respect to 
such new Contract or Leases that Purchaser expressly requires Sellers to 
assume, Sellers shall assume and assign such Contract or Leases to 
Purchaser. 

Section 2 10. Assumption of Assumed Contracts and Assumed Leases on the Closing 
- Date. With respect to each Assumed Contract listed on Schedule 1.1 and each Assumed Lease 
listed on Schedule 1-2, on the Closing Date, unless Purchaser designates such Assumed Contract 
or Assumed Lease under Section 2.11 as an Excluded Agreement, Sellers shall, subject to 
Purchaser providing adequate assurance of future performance to the relevant counterparties to 
the extent required by the Bankruptcy Court, (i) cure any and all defaults existing under each 
such Assumed Contract or Assumed Lease to the extent required for Sellers to assume such 
Assumed Contract or Assumed Lease in the Bankruptcy Cases, (ii) subject to Section 2.14, pay, 
or, to the extent permitted by the Sale Order, segregate funds sufficient to pay, any and all Cure 
Amounts, if any, due with respect to such Assumed Contract or Assumed Lease, (iii) assume 
such Assumed Contract or Assumed Lease in the Bankruptcy Cases, and (iv) assign such 
Assumed Contract or Amended L,ease to Purchaser pursuant to an Order of the Bankiuptcy Court 
(which may be the Sale Order, but which in all events must be a Final Order). Effective upon 
and concurrently with such assignments on the Closing Date, Purchaser shalI assuxe tach such 
Assumed Contract or Assumed Lease so assigned to it. 

Section 2.J I .  Certain Matters Relatinr! to Sellers' Ability to Reiect Contracts and 
Leases in the Banjvuptcy Cases. 

(a) At any time at least five ( 5 )  Business Days pn'or to the Closing Date, 
Purchaser may, by written notice to Touch America designate any Assumed 
Contract listed on Schedule 1 . I ,  Assumed L.ease listed on Schedule 1.2, or 
Undesignated Agreement as an Excluded Agreement; and upon such notice, 
such IJndesignated Agreement sball automatically be deemed to be an 
Excluded Agreement. At any time after fifteen (15) Business Days prior to 
the Closing Date and on or prior to the Election Date, Purchaser may, by 
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wi'tten notice to Touch America, elect to direct Sellers not to reject any 
Undesignated Agreement on or prior to any date cerlain so long as such date 
is no later than sixty (GO) days folfowing the Closing Date. 

(b) Sellers shall not reject in the Bankruptcy Cases: (x) except with respect to 
those Assumed Contracts and Assumed Leases that were designated by 
Purchaser as Excluded Ageements under Section 2.1 I(@, any Assumed 
Contract listed on Schedule 1-1 or Assumed Lease listed on Schedule 1.2, 
(y) any Customer Contract prior to the Customer Contract Election Date or 
any Assumed Customer Con&ract prior 10 its Assumption Date, or (2) any 
Undesignated Agreement, in the case of this clause (2) on or pior to: 

( i )  in respect of Undesignated Agreements for which an 
election has been made pursuant to Section 2.9, the 
Assunip ti on Date; 

(ii) in respect of 'IJndesignated Agreements for which an 
election has been made pursuant to Section 2.1 I@>, the 
date set forth in such election (as such date may be 
accelerated i n  accordance with Section 2.1 1 (a)); and 

(iii) in respect of Undesignated Agreements for which no 
election has been made pursuant to Section 2.9, the 
Election Date. 

(c) On the Election Date, Sellers shall reject in the Bankruptcy Cases all 
Contracts that Purchaser directs Sellers to reject that do not constitute 
Assumed Contracts, provided, however, that Sellers shall not be required to 
reject any such Contract if Sellers reasonably believe such Contract should 
not be rejected because i t  is of material value to Sellers. 

Section 2 12. Allocation of Purchase Price. 

As s om as r easanably practicable, b ut not 1 ater than o ne h undred twenty 
(120) days following the Closing, Purchaser shall prepare and deliver to 
Sellers a schedule which shall set forth the allocation of the Purchase Price 
among the Purchased Assets and the Assumed Liabilities (the "Purchaser's 
Allocation"). Sellers shalI accept and agree to the Purchaser's Allocation 
unless such allocation is manifestly unreasonable, in which case Sellers 
shall deliver written notice to Purchaser within thirty (30) days after receipt 
of the Purchaser's Allocation. 

If Purchaser and Sellers are unable to agree upon any of the maiters set forth 
in Section 2.12(a), within thirty (30) days (or such later date as is mutually 
agreed u m n  bv both Parties), the matter or matters in disnute shall be 
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submitted to independent accountants of nationally recognized standing 
reasonably satisfactory 10 Purchaser and Sellers. 

(c) After the Closing Date, Sellers shall prepare, in consultation with the 
Purchaser and Purcliaser's accountants, those statements or' forms required 
by the Code and the regulations promulgated Ihereunder. Such statements or 
forms shall be prepared consistently with the allocation under this Section 
2.12, as adjusted to reflect any adjustment pursuant to Section 2.6 and any 
payment pursuant to Section 2.5{c). Such statements or forms shall be filed 
by the parties with their respective federmal income Tax Returns as required 
by the Code and the regulations promulgated thereunder and each party 
shall provide the other party with a copy of such statement or form as filed. 

Section 2.13 bsurznce Proceeds. If any of the Purchased Assets which otherwise 
would have been transferred to Purchaser pursuant to this Agreement is destroyed or damaged or 
taken in condemnation after the date hereof and prior to the Closing, Sellers shall promptly give 
notice of the same to Purchaser, and shall cause all necessary repairs or restoration to such 
properties to be made promptly to the full extent of all available insurance proceeds. If any such 
insurance proceeds or condemnation award are received by such Seller after the Closing, such 
SeIler shall forthwith pay to Purchaser the insurance proceeds or condemnation award so 
received less, in the case of' insurance proceeds, the amount actually expended by Sellers to 
peIfonn any repair or restoration in connection with any such destniction, damage OT taking prior 
to the Closing Date. As and to the extent that there is available insurance under policies 
maintained by SeIlers, their predecessors and successors, in respect of any Assumed Liability, 
except for any such insurance proceeds with respect to which the insured is directly or indirectly 
self-insured or has agreed to indemnify the insurer, Sellers shall cause such insurance to be 
applied toward the payment of such Assumed Liability. For the avoidance of doubt, the 
provisions of  this Section 2.13 shall not affect the right of Purchaser not to consummate the 
transactions contemplated by this Agreement if the condi tjons to its obligations hereunder 
contained in this Agreement have not been fulfilled. 

Section 2.14 Cure Amounts. Notwithstanding Sections 2-8, 2.9 and 2.10, in no event 
shall Sellers be required to pay Cure Amounts (a) for those Contracts and Leases listed on 
Schedule 1.6 as of the date hereof or (b) in the aggregate in excess of $8,000,000 (the 
"Maximum Cure Amount"); provided, however, that the foregoing Maximum Cure Amount 
limitation shall not apply to, be included in the calculation of or limit the Sellers obligations to 
pay Cure Amounts with respect to any new Contracts entered into after the date hereof as 
described in Section 2.91~) or to Assumed Contracts listed on Schedule 1.1 or Assumed Laeases 
listed in Schedule 1.2 as of the date of this Apeement; further provided, however, at Purchaser's 
election, Sellers shall pay any Cure Amounts in excess of the Maximum Cure Amount to the 
extent Purchaser provides to Sellers funds to pay such Cure Amounts, 
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ARTICLE 111 
REPRESENTATIONS &XI WARRANTIES OF SE.LLERS 

Each Seller jointly and severally represents and wanants to Purchaser as follows; 
provided, however, that the representations contained in sections 3,I8, 3,19 and 3.21, to the 
extent applicable to Entech, are made only with respect to the Relevant Business and the 
Purchased Assets owned or held for use by Entech, if any, and that such representations shall not 
apply to any other businesses, assets, liabilities or obligations o f  Entech: 

Section 3-1.. Authority of Seller. Each Seller is a corporation or limited liability 
company duly organized, validly existing, and in good standing under the laws of the jurisdiction 
of its incorporation. Each Seller is duly qualified to do business and is in good standing in each 
of the jurisdictions set forth on Schedule 3.1 opposite such Seller's name, which are all of the 
jurisdictions in which the ownership of the Purchased Assets or the conduct of the Relevant 
Business r cquires such qualification. E ach S eller h as t he c orporate p ower or  1 imited 1 iability 
company power, as the case may be, and authority to execute, deliver and, subject to the entry of 
the Sale Order except for its obljgations under Articles 5 and 13 and Sections 6.1, 6.4, 6 ~ 5 ,  6.9. 
6. IO, 6.13, 11-1 and 12.1 which shall not be subject to the entry of the Sale Order, perform its 
obligations under this Agreement and each of the Ancillary Agreements to which it is a party. 
The execution and delivery by each Seller of this Agreement and the Ancillary Agreements and, 
subject to the entry of the Sale Order except for its obligations under Articles 5 and 1.3 and 
Sections 6.1, 6.4, 6 6,6.9 6.10,6.13, 1 I I 1 and 12.1 which shall not be subject to the entry of the 
Sale Order, performance by each Seller of its obligations under this Agreement and the Ancillary 
Agreements to which i t  is a party and the consummation by such Seller of the transactions 
contemplated hereby and thereby have been duly and validly authorized by all necessary 
corporate action OX limited liabiIity company action on the part of such. Seller, and this 
Agreement constitutes, and each of the Ancillary Agreements to which it is a party upon i ts 
execution will, subject to the entry of the Sale Order except for its obligations under Articles 5 
and 13 and Sections 6.1, 6.4, 6.6, 6,9. 6.10, 6.13, 11.1 and 12.1 which shall not be subject to the 
entry of the Sale Order, constitute, the legal, valid and binding obligation of such Seller 
enforceable in accordance with its terms, subject to applicable bankruptcy, reorganization, 
insolvency, moratorium o r similar Legai Requirements which affect creditors' r i g h t s  generally 
and by legal and equitable limitations on the enforceability of equitable remedies. Each Seller 
has the corporate power or limited liability company power, as the case may be, and authority to 
own its properties and to carry on the Business as currently conducted.. 

Section 3.2. No Conflict or Violation: Consents. ARer ghing effect to the Sale Order, 
neither the execution and delivery of this Agreement and the Anciilary Agreements by Sellers, 
the consummation by Sellers oC the transaclions contemplated hereby or thereby, nor the 
F'ulfiIlment by Sellers of the temis and c ompliance with the provisions hereof or thereof, will 
(with or wirhout nolice or Iapse of lime): 

(a) contravene, conflict with, or result in a violation of (i) any provision of the 
certificate or articles of i ncorporation, by-taws, a rticks of organization or 
limited liability company agreement of any Seller, or (ii) any resolution 
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adopted by the board of directors, managers, members or' the stockholders 
(as applicable) of any Seller; 

(b) contravene, conflict with, or result in a violation of, in any material respect, 
any Legal Requiremcnt to which any Seller, the Relevant Business or any of 
the Purchased Assets or Assumed Liabilities is subject; 

(c)  contravene, conflict with, or result in a violation of, in any material respect, 
any of the terms or requirements of any Governmental Agency or give to 
any Governmental Agency the right to revoke, withdraw, suspend, cancel, 
terminate, or modify, any Permit that is held by any Seller; 

(d) contravene, conflict with, or result in a vioIation or breach of any provision 
of, or give any Person the right to declare a default or exercise any remedy 
under, or to accelerate the maturity or performance of, or to cancel, 
teminate, or modify, any Contract or Lease; 

(e )  result in the imposition or creation of any Lien (except for a Permitted Lien) 
upon or with respect to any of the Purchased Assets; 

( f )  result in Purchaser being subject to a Contract or Lease whereby Purchaser's 
breach or performance of any non-competi tion, exclusivity, employee non- 
solicitation, "most-fav~ied-nation," reciprocal purchase provision or other 
provision materially restricting business conduct or operation is determined 
based on the acts or omissions of Purchaser's Affiliates (other than its 
officers or directors); or 

. .  
(g) require the consent, approval, or authorization of, waiver by, or registration 

or filing with, any Govemental  Agency ("Governmental Approvals") with 
respect I o S ellers except for the filing o f t he S ale 0 rder and t he Bidding 
Procedures Order with, and the approval thereof by, the Bankruptcy Court 
and except as otherwise expressly contemplaled by this Agreement. 

Section 3 3 S ubsidiarim a nd Inveslments; 0 wnership. T he P urchased A ssets do n 01 
include the stock of, or any equity participation in, any Person. Sellers own a31 of the Purchased 
Assets and are a party to all of the Contracts and Leases. No Affiliate of any Seller (other than 
the Sellers) owns any interest in the Purchased Assets or is a party, successor or beneficiary to 
any Contract or Lease. Each entity executing this Agreement as a Seller (other than Touch 
h e r i c a )  is a wholly-owned direct or indirect subsidiary of Touch America 

Section 3 4. Certificate and Or~anizational Documents. True, correct and complete 
copies of the certificate of organization, arficles of incorporation, operating agreement, bylaws 
and other applicable organizational documents of each Seller were provided to Purchaser prior to 
the date of this Agreement. 
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Section 3.5. SEC Reports; Financial statements and Information. 

(a) Listed on Schedule 3.5(a) are all Reporis of Touch America on Fom 10-K, 
Fom IO-Q and Form 8-K (including all exhibits thereto) that have been 
filed with the US. Securities and Exchange Commission (the 
"Commission") since March 31, -2002, and has heretofore made such 
Reports available to Purchaser in the form filed with the Commission 
(collectively, the "SEC Reports"). The SEC Reports (x) at the time filed 
complied as to form in a 11 material respects with the requirements of the 
Exchange Act, and (y) did not at the time they were filed contain any untrue 
statement of  a material fact or omit to state a material fact required to be 
stated therein or necessary in order to make the statements therein, in the 
light of the circumstances under which they were made, not misleading. 
None of the subsidiaries of Touch America is required to file any statements 
or reports with the Commission pursuant to Sections 13(a) or 15(d) of the 
Exchange Act- 

(b) Except as disclosed in Schedule 3.5(b), the audited consolidated balance 
sheet of Touch America at December 31, 2001 and 2000 and unaudited 
consolidated balance sheet of Touch America at D ecember 31, 2002, and 
related consolidated statements of income, retained earnings and cash flow 
for the periods then ended and the notes thereto included in the applicable 
SE.C Report (collectively and together with the items and information 
described in Sections 2.5(c) and (a), the "Financial Statements"), (i) were, 
except as otherwise noted therein, prepared in accordance with GAAP 
Consistency, and (ii) present fairly, in all material respects, the financial 
condition, the tesults of operations and the retained eamings and cash flow 
of Touch America as of the dates and for the periods indicated thereon. 

(c) The unaudited consolidated balance sheet of Touch America as of the 
Interim Balance Sheet Date (the "Interim Balance Sheet"), and the related 
consolidated statements of income and cash flow for the period then ended 
included in the applicable SEC Report, (i) were, except as otherwise noted 
therein, prepared in accor,dance with GAAP Consistency, and (ii) present 
fairly, in all materia1 respects, the financial condition, results of operations 
and cash flows of the Touch America as of the dates and for the periods 
indicated thereon, subject to normal year-end adjustments. 

(d) The supplemental information of Touch Amenca described on Schedule 
3S(d): (i> was prepared in good faith in the Ordinary Course of Business for 
the internal use of Sellers or in coiinection with this proposed transaction for 
the use of Purchaser, and ( i i )  presented fairly in all material respects the 
information purported to be presented therein as of the respective dates 
thereof. 
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Section 3,6. Brokers. All negotiations relative to this Agreement and the transactions 
contemplated hereby have been CaTTkd on by Sellers without the intervention of any other person 
acting on its behalf in such manner as to give rise to any valid claim by any such person against 
Purchaser or its Affiliates for a finder's fee, brokerage commission OT other similar payment 
based on an arrangement with SelJers 

Section 3.7. Inventory. The inventories, including spare parts, 1,epIacement and 
component parts, of Sellers relating to the Relevant Nehvork (the ''lnventow"), are, taken as a 
whole, reasonably suficient in quantity and suitable for the maintenance and operation of the 
Relevant Network in the Ordinary Course of Business. Since December 31, 2002, Sellers have 
not sold Inventory or other Personal Property other than in the Ordinary Course of Business. 

Section 3.8. Real Property. 

(a) The Building constitutes the only real property owned by any Seller as of 
the date hereof and used in connection with the Business (together, with all 
building improvements therein, the "Owned Real Property"). 

(b) Schedule 3.8(b) contains a list of all collocation licenses, leases and 
subleases, including names of the parties thereto and the location of the 
applicable premises, with respect to all real property licensed, leased, 
subleased or used by Sellers as of Ihe date hereof'and used in connection 
with the Relevant Business, and lists all material licenses, occupancy 
agreements, rights of way, easement or any similar agreement necessary for 
the operations of the Relevant Business as presently conducted (such leases, 
subleases and other agreements, together with all amendments thereto, 
collectively, the "Leases", and such real property the "Leased Property"). 
Each Lease is valid, binding and enforceable against Sellers and, to Sellers' 
Knowledge, the other parks thereto in accordance with its terms, and in full 
force and effect, subject in the case of enforceability against the other 
parties thereto, to applicable bankruptcy, reorganization, insolvency, 
moratorium or similar Legal: Requirements which affect creditors' rights 
generally and by legal and equitable limitations on the enforceability of 
equitable remedies. Sellers have performed all material obligations required 
io be performed by them under each of the Leases with Major Customers or 
Major Suppliers, other than monetary defaults that would not reasonably be 
expected to result in a termination of the Lease prior to the commencement 
of the Bankruptcy Cases and that would be cured by Sellers by payment of 
the Cure Amount. Neither Sellers nor, to Sellers' Knowledge, any other 
party thereto is in material default under any Lease (and no event has 
occurred which, with due notice or lapse of time or bath, would constitute 
such a lapse or default by Sellers or, to Sellers' Knowledge, any other party 
thereto) other than in the case of SeIlers defaults that would not reasonably 
be expected to result in a termination of the Lease prior to the 
commencement of the Bankruptcy Cases and that would be cured by Sellers 
by paymen! of !he Cure Amount. No material controversy, claim, dispute or 
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disagreement exists between the parties to any of the Leases.. Sellers have 
previously made availabIe to Purchaser a copy of each Lease or other 
written evidence of the obligations, listed on Schedule 3.8(b). Since the 
Interim Balance Sheet Date, no option has been exercised by Sellers or, to 
Sellers' Knowledge, any other party under any of the Leases, except options 
whose exercise has been evidenced by a written document, a true, complete 
and accurate c opy o f w hich h as b een o r, w ith respect t o  any s uch o ption 
exercised after the date hereof, will prior to the Closing be, made available 
to Purchaser with the corresponding Lease. 

(c) Sellers have not received any written notice of: (i) any violation of any 
material applicable building, zoning, land use or other similar Legal 
Requirement (including the Americans With Disabilities Act) in respect of 
Owned Real Property or Leased Property, which has not been heretofore 
remedied, which violations, individually or in combination with any others, 
would materialiy and adversely affect the ability of Sellers to use the 
affected parcel of material Owned Real Property or material Leased 
Property in the manner and scope in which it is now being used or operated 
by Sellers; (ii) any operations on or uses of any material Owned Real 
Property and matezial leased Property which constitute material non- 
conforming u ses u nder any applicable building, zoning, 1 and u se o r o ther 
Legal Requirement; and (iii) other than published notice not actually 
received, any pending or contemplated rezoning proceeding materially 
affecting any material Owned Real Property or any material Leased 
Property. 

- * - _ - _ . -  - (a) Sellers have no Knowledge of and have not received any written notice that . -  

there is existing, pending or threatened: 3)condemnation of any part of 
Owned Real Property or Leased Property by any Governmental Agency; (ii) 
special assessments against any par! of Owned Real Property or Leased 
Property; or (ii i)  litigation against my Seller for breach of any restrictive 
covenant affecting any part of Owned Real Property or Leased Property. 

( e )  The covenants, easements, rights-of-way and other Liens affecting any any 
Leased Property do not with respect to each such Ineased Property materially 
impair the ability IO use any such Leased Property in the operation of the 
Relevant Business as presently conducted. The Purchased Assets include all 
utilities and services and rights of access to public roads, streets or the like 
or valid easements over private streets, roads or other private property for 
such ingess to and egress from Leased Property (and to Sellers' Knowfedge, 
Leased Property), except as would not materially impair the ability to use 
any such L,eased Property in the operation of the Relevant Business as 
presently conducted 

I. 
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(f) No Seller is a "foreign person" within the meaning of Section 1445 of the 
Code or is subject to withholding under the Foreign Investment and Real 
Property Tax Act of 1980. 

(g) To the extent Tequired by any Legal Requirement, Sellers have paid in full 
all materia1 ad valorem property Taxes and other material assessments 
levied on the Owned Real Property and the Leased Property (if required 
under the Lease) that Sellers are obligated to pay and that have heretofore 
become due and payable, except in the case of the representation being 
made as of the date liereof as is being contested in good faith by appropriate 
proceedings and for which a reserve in accordance with G M  Consistency 
has been set forth on the Business's books. Sellers have no Knowledge of 
any tax abatements or exemptions specifically affecting the Owned Real 
Property or any proposed increase in the assessed valuation of the Owned 
Real Property or of any proposed public improvement assessments. 

Section 3.9. Personal Property. 

( a )  As of the Interim Balance Sheet Dale, Sellers owned outright and had valid 
title to all Personal Property owned by any Seller with respect to the 
Relevant Business. 

(b) No Seller is a party lo a lease or license with respect to Personal Property as 
of the date hereof under which the annual rent and other charges are, in the 
aggregate, $25,000 or more. 

(c) Since December 31, 2002, the Personal Property has been maintained in 
accordance with Sellers' historical practices. The Personal P r o p e ~ ,  taken as 
a whole, is reasonably suitable for the conduct of the Relevant Business as 
currently conducted. 

Section 3.1 0 Compliance with LeEal Requirements: Permits. 

(a) Sellers are in compliance in all material iespects with all Legal 
Requirements applicable to the Relevant Business or any of the Purchased 
Assets. Since December 3 3,2002, Sellers have not received any written (or, 
to their Knowledge, oral) notice or other communicatjon fkom any 
Governmental Agency regarding any actual, alleged, possible, or potential 
violation of, or failure to comply, in any material respect, with, any Legal 
Requirement. 

(b) Schedule 3.10(b) seis fonh a list of each Permit heId by SelIers as of the 
dale of this Agreement, including the expiration date of such Permits; 
provided, however, that Purchaser acknowledges that SeIlers shall have the 
right to deliver a revised and updated Schedule 3.10@) on or before the 
tenth Business Day folIowing the date hereof and that any 
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discrepancies or deletions from, or additions to, the Schedule 3. I qb) 
delivered as of the date hereof shall not constitute a breach of this 
Ageement. The Permits listed on Schedule 3.1O(b) constitute all of the 
Permits that are necessary for the conduct of the Relevant Business or the 
ownership or use of the Purchased Assets in connection therewith as 
currentIy conducted, owned and used by Sellers. All such Permits are in full 
force and effect and no proceeding is pending or, to the Knowledge of any 
Seller, threatened, to revoke or limit any such Permit. 

(j) Sellers are, and at all times since December 3 1, 2001, have 
been, in compliance in all material respects with all ofthe 
terms and requirements of each Permit held by Sellers 
necessary for the conduct of the Relevant Business or the 
ownership or use of the Purchased Assets in connection 
therewith, as currently conducted, owned and used by 
Sellers; 

(ii) Since December 31, 2001, Sellers have not received any 
written [or, to their Knowledge, oral) notice or other 
communication fiom any Governmental Agency regarding 
(A) any actual, alleged, possible, or potential violation of or 
failure to comply with, in any material respect, any term or 
requirement of any Permit held by Sellers and necessary for 
ihe conduct ofthe Relevant Business or the ownership or 
use of the Purchased Assets in connection therewith, as 
currently conducted, owned and used by Sellers, or (€3) any 
actual, proposed, possible, or potential revocation, 
withdrawal, suspension, cancellation, termination of, or 
modification to  a ny P emit  h eld b y  S ellers and necessary 
for the conduct of the Relevant Business or the ownership 
or use of the Purchased Assets in connection therewith, as 
currently conducted, owned and used by Sellers; and 

( i i i )  Since the Interim Balance Sheet Date, all applications 
required to have been filed fur the r)enewal of the Pennits 
held by Sellers and necessary for the conduct of the 
Relevant Business or the ownership or use of the Purchased 
Assets in connection therewith, as currently conducted, 
owned and used by Sellers have been duly filed on a timely 
basis with the appropriate Governmental Agencies, and all 
other filings required to have been made by Sellers with 
respect to such Permits have been duly made on a timely 
basis with the appropriate Governmental Agencies. 

Section 3.31. Affiliate Agreements. There are no written Contracts or Leases or 
material oral Contracts or Leases, between any Seller, on the one hand, and any Affiliate or 
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Related Person of any Affiliate of any Seller, on the other hand, in connection with the Relevant 
Business or the Purchased Assets.. There are no amounts, notes or accounts payable or 
receivable between any Seller, on the one hand, and any Affiliate or Related Person of any 
Affiliate of any Seller, on the other hand, whatsoever. 

Section 3.12. Contracts. 

Schedule 3.1 2(a) hereto lists all written Contracts (including Excluded 
Agreements, but excluding Customer Contracts and agreements to purchase 
services under tariff) and to the Knowledge of Sellers describes all oral 
Contracts (including Excluded Agreements, but excluding Customer 
Contracts and agreements to purchase services under tariff) in effect as of 
the date of this Agreement which provide for payments or the exchange of 
value (in the aggregate) of $5O,OOO or more. 

Except for agreements to purchase services under tariff, as of the date hereof 
the Contracts do not include any Contracts described in the following 
cIauses: 

(i) mortgage, indenture, note or other instrument for or relating 
to Indebtedness other than capitalized leases; 

(ii) guaranty of any obligation for bonowjngs or performance, 
or guaranty 01 warranty of products or services, excluding 
endorsements or guaranties of instruments made in the 
Ordinary Course of  Business and statutory warranties; 

( i i i )  Contract under which there remains any Liability of any 
Seller pursuant to the terms thereof for the sale or lease of 
any of Sellers’ assets other than in the Ordinw Course of 
Business; 

(iv) Contract under which there remains any Liability of any 
Seller pursuant to the terms thereof for the purchase or sale 
of any rea1 estate; 

(v) Contract for the future purchase b y  S ellers o f se rvices o r 
Personal Property with an outstanding balance or remaining 
commitment in excess of $50,OOO; 

(vi) Contract under which there remains any Liability of any 
Seller pursuant to the terms thereof pursuant to which a 
Seller is obligated to make payments, contingent or 
otherwise, on account of or arising out of prior acquisitions 
or sales of businesses, assets, or stock of other companies; 
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(vij) distribution, dealership, representative, broker, sales 
agency, advertising or consulting Contract excepting any 
such contract that is terminable at will, or by giving notice 
of thirty (30) days or less, without Liability; 

(viii) ageement imposing non-competition, exclusive dealing, 
"most- favored-nation", "most-favoFed-cusIO~er", 
preferential pricing or employee non-solicitation 
obligations OR any Seller; 

agreement providing for payments to any Person based on 
sales, purchases, or profits, other than (x) direct payments 
for goods or services and (y) payments to salesmen in the 
Ordinary Course of Business; 

Contract relating to cleanup, abatement or other actions in 
connection with environmenlal liabilities; or 

other material Contract not required to be listed above 
which was entered into outside of the Ordinary Course of 
Business other than any Contract relating 10 retention of 
professionals in connection with the Bankruptcy Cases. 

(c)  Each Contract is valid, binding and enforceable against Sellers and, to 
Sellers' Knowledge, the other parties thereto in accordance with its terms, 
and in full force and effect, subject in the case of enforceability against the 
other parties thereto to applicable bankruptcy? reorganization, insolvency, 
moratorium or similar Legal Requirements which affect creditors' rights 
generally and by legal and equitable limitations on the enforceability of 
equitable remedies. Sellers have performed all material obligations required 
to be performed by them under each Contract with Major Customers and 
Major Suppliers, other than monetary defaults that would not reasonably be 
expected to result in a termination of the Contract prior to the 
commencement of the Bankruptcy Cases and that would be cured by Sellers 
by payment of the Cure Amount. Neither Sellers nor, to Sellers' 
Knowledge, any other party !hereto is in material default under any Contract 
(and no event has occurred which, with due notice or lapse of time or both, 
would constitute such a lapse or default by Sellers, or to Sellers' Knowledge, 
any other party thereto), other than in the case of Sellers defaults that would 
not reasonably be expected to result in a termination of'the Contract prior to 
the cornmencement of the Bankruptcy Cases and that would be cured by 
Sellers by payment of the Cure Amount. Sellers have delivered to Purchaser 
a copy of each Contract or other written evidence of the obligations, and all 
amendments thereto, listed on ScheduIes 3.12(a). 

3 8 



APA Execution Version 
W?Sl6? 07 

Section 3-13, Intellectual Property!. 

(a) Sellers own or have the valid right to use all material Intellectual Property. 
To the Knowledge of any Seller, there are no infringements of any 
Intellectual Property by any t1lir.d party. To Sellers' Knowledge, the conduct 
of the Business as currently conducted does not infiinge any proprietary 
right of a third party. There is no claim, suit, action or proceeding pending 
or, to the Knowledge of any Seller, threatened against any Seller: (i) 
alleging any such malerial conflict or infringement with any third party's 
proprietary rights; or (ii) challenging any Seller's ownership or use, or the 
validity or enforceability of any material Intellectual Property. The 
consummation of the transactions contemplated by this Agreement will not 
materially limit the use or ownership of my, or any right to, Intellectual 
Property. 

(b) Schedule 3.13(b) sets forth a complete list of rcgistrationdpatents or 
applications therefor pertaining to the Intellectual Property, as of the date 
hereof and the owner of record, date of application or issuance and relevant 
jurisdiclion as to each. All htellectual Property listed therein is owned by 
Sellers, free and clear of all Liens, except for Permitted Liens and Liens that 
will be extinguished by the Sale Order. AI1 Intellectual Property, listed, or 
required to be listed, on Schedule 3.13@) is valid, subsisting, unexpired and 
enforceable and the registrations thereof are in proper form and all renewal 
fees and other maintenance fees that have fallen due have been paid. To 
Seller's Knowledge, as of the date hereof, no listed application or 
registratiodpatent for Intellectual Property, is the subject of any legal or 
governmental proceeding before any Governmental Agency in any 
jurisdiction, including any office action or other form ofpreliminary or final 
refusal of registration. 

( c )  Schedule 3.13(c) sets forth a complete list as of the date hereof of (i) all 
material written (and to the Knowledge of Sellers, oral) licenses, 
sublicenses, cross-licenses and other agreements in which Sellers, or to the 
Kmwledge of Sellers any sublicensee of any Seller, has granted to any 
person the right to use the Intellectual Property; and (ii) other written (and to 
the Knowledge of Sellers, oral) forbearances to sue, and settIement 
agreements to which any Seller is a party Inelating to the Intellectual 
Property or the infellectual property of any third party relating to the 
Business. No Seller is under any obligation to pay royalties or other 
payments in connection with any license, sublicense or other agreement 
relating to the h-~tellectual Property, in each case other than (x) such 
licenses, sublicenses and other agreements providing for royalties OT other 
payments of less than $1,000 per annum, and (y) such licenses, sublicenses 
and other agreements relating to (A) "off-the-shelf' software, or (B) 
software conlained within equipmen1 owned or leased by Sellers pursuant to 
a Contract listed on Schedule 3.12(a), 
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(d) No former or present employee, officer or director of any Seller holds any 
right, title or interest, directIy or indirectly, in whole or in part, in or to any 
material htellectual Property. 

(e) None of the material designs, plans, trade secrets, inventions, processes, 
procedures, research records, manufacturing know-how and manufacturing 
formulae, wherever located, the value to the Relevant Business of which is 
contingent upon maintenance of the confidentiality thereof, has been 
disclosed by any Seller to any Person other than employees, representatives 
and agents of Sellers except as required pursuant to the filing of a patent 
application by any Seller or pursuant to customary confidentiality 
agreements. 

Section 3.14. Software. 

(a) All Software as of the date hereof, excluding "off-the-shelf' software, 
application program interfaces, work group developed toojs, shareware and 
individually developed desktop tools (including Excel spreadsheets), is set 
forth and described on Schedule 3.14(a) hereto. To the extent any material 
Software has been designed or developed by any Seller or by any employee 
of Seller, or by consultants on any Seller's behalf; such Software is original 
and is protected by the copyright laws of the United States, and such Seller 
has compjete rights to and sole ownership of such Software. To the 
howledge  of any Seller, no part of any such Software or the use thereof 
violates or infringes upon the rights of any other person or entity, including, 
copyrights, patents, trade secrets and rights of privacy.. ._ _ _  

I 

(b) The Software is free from any software defect or programming or 
documentation enor that (i) would be material, or (ii) is not mitigated by 
alternate working methods or software patches. 

(c) No Se'ller has altered the data, or any Sohvare or supporting software which 
may in tum damage the integrity of the data, stored in electronic, optical or 
magnetic form. Sellers have no Knowledge of the existence of any matenat 
bugs or viruses with respect lo the Software. 

Section 3.15. Labor Relations. No Seller is a party to any collective bargaining 
ageement  covering Business Employees. There are no unfair labor practice proceedings 
pending or, to Sellers' Knowledge, threatened in writing between any Seller and any of its 
cunent ar former Business Employees or any labor or other collective bargaining unit 
representing any cunent or former Business Employee of such Seller that would reasonably be 
expected to result in a labor strike, general slow-down or general work stoppage. 
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Section 3 16. E RlSA There are no M ultiemploytr P lans o r  Union W elfare Benefit 
Plans to which Sellers or any other member of the ContIol Group is, oJ has been, required to 
make a contribution or other payment. 

Section 3.A 7. Insurance. 

(a) Schedule 3-17(a) sets forth a list of all insurance policies and a11 material fidelity 
bonds or other insurance service contracts (the "hsurance Policies") providin 
coverage for the properties or operations of the Relevant Business as of the date 
of this Agreement, the type and amount of coverage, and the expiration dates of 
the hsurance Policies, whether or not the bsurance Policies will be included in 
the Purchased Assets. All Insurance Poiicies of any kind or nature owned by 01 

issued to any Seller, including, policies for fire, life, theft, product liability, public 
liability, property damage, other casualty, workers' compensation, employee 
health and welfare, title, property and liability, with respect to the Rclevanl 
Business andor the Purchased Assets are in hi1 force and effect and are of a 
nature and provide such coverage as is sufficient and as is reasonably appropriate 
or is customarily carried by companies engaged in business similar to the 
Relevant Business* As o f  the date of this Agreement, <i) there is no material 
claim by any Seller pending under any of the Insurance Policies as to which 
coverage has been questioned, denied or disputed by the underwriters of such 
policies, (ii) all premiums payable under all such policies have been paid on or 
prior to their due date, and (iii) Sellers have otherwise complied in all material 
respects with the terms and conditions of all the Insurance Policies. As o i  the date 
of this Agreement, no Seller has received notice from any insurance carrier: (i) 
threatening a suspension, revocation, modification or cancellation of any material 
insurance policy or a material increase in any premium in connection therewith, 
or ( i i )  informing such Seller that any material coverage listed on Schedule 3.17 
will or may not be available in the future on substantially the same tenns as now 
in effect, 

s 

(b) Schedule 3.17(b) sets forth a list of all bonds, letters of credit, deposits and similar 
type surety agreements of Sellers relating to the Relevant Business as of the date 
of this Agreement, the name of the surety, issuer or depository, the relevant Seiier 
and the Governmental Agency or other Person requiring the issuance of the bond, 
letter of' credji, deposit or similar type surety agreement. Sellers shall promptly 

-deliver or make avaiIable to Purchaser a copy of all bonds, letters of credit, 
deposit agreements and similar surety agreements listed on Schedule 3.1 7(b). 

Section 3.1 8. Ljtieation. lncluding with respect to Excluded Matters: 

(a) Except as set forth on Schedule 3.18, as of the date hereof, there are no 
material actions, suits, billing disputes, proceedings, labor disputes or 
investigations (colleclively, "Proceedin&) pending or to Sellers' 
Knowledge threatened in writing by or against any Seller, any of its 
Affiliates, or, to Sellers' Knowledge, any of their respective officers, 
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directors, or employees in their capacity as such involving, affecting or 
reIathg to the Relevant Business, any Purchased Asset, Assumed Liability, 
Contract or Lease or the transactions contemplated by this Agreement 
Schedule 3.18 sets forth a list and a summary description of all such 
Proceed ings. 

(b) Except for the Bankruptcy Cases and customary motions filed in connection 
with the administration thereof, there will be no Proceedings pending or to 
Sellers' Knowledge threatened against any Seller, any of  its Affiliates or, to 
Sellers' Knowledge, any of their respective officer's, directors, or employees 
in their capacity as such, that would reasonably be expected to materially 
adversely affect: (i) the assets, liabilities, results of operations, properties or 
operational or financial condition of the Relevant Business following the 
Closing, or (ii) the consummation of the transactions contemplated by this 
Agreement and the Ancillary Agreements. 

(c)  Neither Sellers, the Relevant Business nor any of the Purchased Assets are 
subject to any Order (other than the Sale Order) that materially adversely 
affects or would reasonably be expected to materially adversely affect: ( i )  
the assets, liabilities, results of operations, properlies or operational or 
financial condition of fie Rdevant Business, or (ii) the consummation of the 
transactions contemplated by this Agreement and the Ancillary Agreements. 

Section 3-1 9. Environmental Matters. 

(a) Sellers are in compliance in all material respects with all Environmental 
Laws in connection with the ownership, use, maintenance and operation of 
the Owned Real Property and Leased Properly and otherwise in connection 
wilh the conduct of the Relevant Business; 

(b) Sellers have no Liability, whether contingent or otherwise, under any 
Environmental Law with respect to the Relevant Business or the Purchased 
Assets; 

(c) Since December 3 1, 2002, no request for information, notice, Governmental 
Agency inquiry, demand letter, notice of violation or alleged violation of, 
non-compliance or alleged non-compliance with or any Liability under, any 
E.nvironmenta1 Law to which any Purchased Asset or the Relevant Business 
is subject including its operations, has been received by or, to Seller's 
Knowledge, threatened against any Seller; 

(d) There are no Orders outstanding, or any administrative, civil or criminal 
actions, suits, proceedings or investigations pending or, to Sellers' 
Knowledge, threatened, against any Seller with respect to any Purchased 
Asset, Assumed Liability or the ReIevant Business relating to camplime 
with or Liability under any Environmental Law; 
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( e }  Sellers have obtained or applied for all P e d t s ,  required under any 
E.nvironmenta1 Law necessary for the conduct of the Relevant Business or 
tlie ownership or present use of the Owned Real Property or Leased 
Property, improvements or equipment located thereon; 

(0 Sellers have not caused or contributed to any Release, nor is there a threat of 
a Release, of any Hazardous Material on or &-om the Owned Real Property, 
Leased Property or any other real property used in connection with the 
Relevant Business in violation of any Environmental Law or that would 
leasonably be expected to result in Liability to Sellers under any 
Environmental Law, nor have Sellers used, generated, stored or otherwise 
allowed to be present on the Owned Real Property or Leased Real Property, 
any Hazardous Material in violation of any Environmental Law or that 
would reasonably be expected to result in Liability to Sellers under any 
Environmental Law; 

(g) No Seller is required to give notice of or record or deliver to any 
Governmental Agency an environmental disclosure document or statement 
by virtue of the transactions set forth herein and contemplated hereby, or as 
a condition to the recording of any mortgage or the effecliveness of any of 
the transactions contemplated hereby; 

(h) None of the Owned Real Property or Leased Property (and any buildings, 
structures, fixtures or materials on such real property): (i) contains or 
includes any asbestos, polychlorinated biphenyls, or any underground 
storage tanks, piping, or sumps (or- other underground structures which 
contain Hazardous MateriaI), (ji) is included or proposed for inclusion on 
the National Priorities List or any similar list maintained under any 
Environmental Law, (iii) constitutes a habitat for any species designated as 
threatened or endangered pursuant to the Endangered Species Act, or (iv) 
contains any wetlands; 

(i) Sellers have not disposed of, transported, or arranged - f ir  the disposal or 
transportation of any Hazardous Material to any offsite location that is or 
has been the subject of any inquiry or investigation by any Governmental 
Agency relating to alleged non-compliance with or Iiabiljty under 
Environmental Law; and 

(j) Sellers have provided Purchaser with (x) a13 material internal reports 
prepared by or on behalf of Sellers concerning the environmental history of 
the Owned Real Property and Leased Property during the two years 
preceding the date hereof, and (y) any and all Phase I or Phase 11 
E.nvi~onmental Assessments relating to the Owned Real Property and 
Leased Property in the Sellers' possession or control. 
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Section 3.20. Tax Matters. 

(a) Tax Liens, As of the date of this Agreement, there is no Lien (other than 
Permitted Liens or a Lien that will be extinguished by the Sale Order) 
affecting any of the Purchased Assets that arose in connection with any 
failure or alleged failure to pay any Tax. 

(b) Tax Exempt Property. None of the Purchased Assets secures my 
Indebtedness, the interest on which is tax-exempt under Section 103(a) of 
the Code. None of the Purchased Assets are ”tax-exempt use property’’ 
within the meaning of Section 168(h) of the Code- 

Section 3.21. lnterim Operations. From the Interim Balance Sheet Date (or in the casc 
of Inventory or other Personal Property, From December 31, 2002) through the date hereof 
except for the failure by Sellers to pay amounts due under Contracts and Leases that would bc 
cured by the payment of the Cure Amount, Sellers have not taken any action that would haw 
constituted a material violation of Section 5 1  of this Agreement if such Section 5.1 had been ir 
effect fiom the Interim Balance Sheet Date (or in the case of Inventory or other Persona 
Pr,operty, from December 3 1,2002). 

Section 3.22. Customers and Suppliers. Schedule 3.22(a) lists the sixty-five (65) larges 
customers and the sixty (60) largest suppliers (measured by dollar volume for the twelve (12 
calendar months ended March 31, 2003) of the Relevant Business (“Major Customers” an( 
“Maior Su~~ljers,” respectively) and the xevenue derived fiom each Major Customer for ead 
month in srich twelve-month period and the total payments made to each Major Supplier in SUCI 
12-month pen’od. Except as described on Schedule 3.22(b), as of the date of this Agreement, (i 
no Seller is engaged in a Faterial dispute with any Major Customer or Major Supplier, (ii) then 
has been no material reduction in business volume with any Major Customer or Major Supplie 
with respect to the Relevant Business since December 3 I ,  2002, through the date hereof, and (iii 
since December 31, 2002, though the date hereof, no Major Customer’ or Major Supplier ha 
proposed to Sellers in writing any material modification or change in the business relationshi1 
with any Seller. Except as set forth on Schedule 322(c), Sellers have no Knowledgeaf an: 
party to a Contract that (x) has filed or intends to‘maitc a general assignment for the benefit of it 
creditors or a voluntary petition for relief pursuant to the Bankruptcy Code or any petition o 
answer seeking, consenting to, or acquiescing in reorganization, arraignment, adju6tmenl 
composition, liquidation, dissolution or similar relief, or (y) is the subject of an involuntq 
petition in bankruptcy or other insolvency protection. 

Section 3.23. Certain Payments. Since December 3 1, 2002, neither Sellers nor any 01 
their directors members, managers, officers, or employees, or to Sellers’ Knowledge any othej 
Person acting for or on behalf of any Seller, has made (a) any contribution, gifi, bribe, rebate 
payoff, influence payment, kickback, or other payment to any Person, private or public 
regardless of form, whether in money, property, or services in violation of any Lega 
Requirement or (b) established 01 maintained any fund or asset for any purpose described ir 
clause (a) above that has not been recorded in the books and records of the Business. 
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Section 3.24. Compliance With Leeal Requirements. No Seller or any of its Affiliated 

or t he P urchased A ssets t he e ffect o f w hich, i ndividually o r in t he a ggfegate w ith o her such 
violations and defaults, would reasonably be expected to have a Material Adverse Effect on the 
condition of the Relevant Business taken as a whole. Each Seller that is a debtor in the 
Bankruptcy Cases has complied in all material respects with all applicable Legal Requirements 
applicable to such Bankruptcy Cases. 

is in violation of'or in default under any Legal Requirements applicable to the Relevant Businessl 

Section 3.25. Schedule Updates. The Schedule Updates as of the Closing Date will set 
forth all of the information required to be set forth therein were the corresponding 
representations and warranties made as of tbe Closing Date, notwithstanding the fact that such 
representations and warranties expressly speak as of the date of this Agreement or as of a 
different date. 

Section 3.26 No Foreim Contracts or Assets. No Customer Contract involves 
facilitates, assets, or services located outside or with origination or terminatjon points outside of 
the United States of America and all of'the Pwchased Assets are situated in the United States of 
America. 

Section 3.27 Relevant Network Operations. The Purchased Assets constitute dl of the 
Assets necessary to operate the Relevant Business in the Ordinary Course of Business and to 
deliver the relevant services as required by the Assumed Customer Contracts 

Section 3.28 Owest Litieation. Set forth on Scheduie 3.28 are all Proceedings 
involving any Seller and Qwest Communications Corporation or any of its Affiliates (the "Owest 
Proceedings") and a summary description, prepared by Seller's outside counsel, of the current 
status of such Qwest Proceedings. 

Section 3.29 Swap Transactions. Except as set forth OR Schedule 3.29, none of the 
Seilers, individually, jointly or collectively, has entered into any Contract or series of or 
connected Contracts in relation to the Relevant Business or Purchased Assets, pursuant to which 
services, assets, or other valuable considerations are or were exchanged or provided to another 
Person, in whole or in substantiaj part, in consideration of value other than cash in excess of 
$5 0,000. 

Section 3 *30 N o  U ndisclosed Liabilities. N o  S eller h as any Liabilities o fany n a t u e  
arising out of or relating 10 the Relevant Business or Purchased Assets, except (i) to the extent 
disclosed or reserved against in the Financial Statements, (ij) for Liabilities not required by 
GAAP to be accrued, disclosed or reserved against in the Financial Statements (other than 
Liabilities that are known to Sellers, reasonably estimable, material to the Relevant Business or 
Purchased Assets, and not required by GAAP to be accrued, disclosed or reserved against solely 
because they are judged not to be probable or reasonably possible to occur), and (iii) for 
Liabilities that (x) were incurred after the date of such Financial Statements in the Ordinary 
Course of 3usiness consistent with past practice and (y) individually and in the aggregate have 
not had and would not reasonably be expected to have a Material Adverse Effect on the 
condilion of the Relevant Business. 

I 
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fulfillment of the terms and compliance with the provisions hereof or thereof by Purchaser will 

(a) contravene, conflict with, or result in a violation o f ( i )  any provision of the 
certificate of organization, articles of incorporation, by-laws, articles of 
organization or limited liability company agreement of Purchaser, as 
applicable, (ii) any resolution adopted by the board of directors, managers, 
membeis or the stockholders (as the case may be) of Purchaser or (iii) any 
agreement the contravention of, conflict with or violation of which would 
materially impair Purchaser's ability to consummate the transactions 
contemplated hereby; 

(b) contravene, conflict with, or result in a violation of, in any material respect, 
any of the terms or requiiements of any Governmental Agency, or give to 
any Governmental Agency the right to challenge any of the transactions 
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conternplated hereby or thereby or to exercise any remedy or obtain any 
relief under any Legal Requirement to which Purchaser is subject; or 

(c) require the consent, approval, or authorization of, waiver by, or registration 
or filing with, any Governmental Agency with respect to Purchaser except 
for approval of the Sale Order and the Bidding Procedures Order by the 
Bankruptcy Court and except as otherwise expressly contemplated by this 
Agreement. 

Section 4.3. Litieation. There are no actions, causes of action, claims, suits, 
proceedings, orders, writs, injunctions or decrees pending or, to the knowledge of Purchaser, 
threatened against Purchaser at law, in equity, or admiralty, or before or by any Govemental 
Agency, which seeks to restrain or enjoin the consummation of (or would matenalIy impair 
Purchaser's ability to consummate) the transactions contemplated hereby. 

Section 4.4. Brokers. All negotiations relative to this Agreement and the transactions 
contemplated hereby have been camed on by Purchaser without the intervention of any other 
person acting on its behalf in such manner as to give rise to any valid claim by any such person 
against Sellers or their Affiliates for a finder's fee, brokerage commission or other similar 
payment based on an arrangement with Purchaser, 

Section 4 -5 .  0 r.qanizationa1 Documents. T rue and c orrect c opies o f t he certificate o f 
organization, articles of incorporation, operating agreement or by-laws of Purchaser (as 
applicable) have previously been made available to the Sellers. 

Section 4 -6. Financing. Purchaser has sufficient cash and/or available credit facilities 
(and has provided Sellers with evidence thereof) to pay the Purchase Price and to make all other 
necessary payments of fees and expenses in connection with the transactions contemplated by 
this Agreement and the Ancillary Agreements, 

ARTICLE V 
CERTAIN COVENANTS OF SELLERS 

Sellers covenant with Purchaser that from and after the date hereof through the Closing 
Date: 

Section 5.  I - Conduct of Business. With respect to the Relevant Business: 

(a) Operate in the Ordinary Course. Sellers shall operate the Relevant Business 
only in the Ordinary Course of Business (other than the commencement and 
pendency of the Bankruptcy Cases and motions in the Bankruptcy Cases not 
inconsistent with the other provisions ofthis Section 5.1). 

(b) Actions with Respect to Certain Agreements. With respect to Contracts and 
Leases relating to the Relevant Business (excluding any relating solely to 
Excluded Contracts) with (I) Major Customers and Major Suppliers 
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(excluding agreements for services under tariffs with Major Suppliers for an 
amount not in excess of $SO,OOO during their stated term) and (11) other 
Contracts and Leases which, in the case of this clause (TI), require the 
annual payment or exchange of value of $25,000 or more (collectively, the 
"Relevaht Amements"): 

(j) Sellers shall not amend or modify, or w aive a ny material 
term of, any Relevant Agreement, except for settlements of 
disputes with the counterparty of such Relevant Agreement 
in the Ordinary Course of Business that are not reasonably 
expected to alter to the detriment of Purchaser the post- 
Assumption Date obligations of the parties under the 
Relevant Agreement were it to become an Assumed 
Contract or an Assumed L.ease as of the Closing Date. 

(ii) With respect to each Relevant Agreement that (x) expires 
upon the condusion of its stated term priorh to the Closing 
Date, (y) contains a renewal option that will expire prior to 
the Closing Date if not exercised, or (2) contains a right of 
Sellers which if timely exercised will prevent automatic 
renewal and which right will expire prior to the Closing 
Date: 

A. Selkrs shall give Purchaser reasonable advance written 
notice of such expiration, but in any event, shall give such 
notice not less than fifteen (15) Business Days prior to 
such expiration date (or, if applicable, any earlier required 
notice date with respect to such expiration date) (the 
"Renewal Expiration Date") which notice shall specify: 

( I ) the Relevant Agreement; 

(2) the Renewal Expiration Date; and 

(3) whether Sellers intend to extend or renew such 
Relevant Agreement or allow or cause such 
Relevant Agreement to terminate or lapse. 

B. With respect to each Relevant Agreement for which 
Sellers have indicated in the notice delivered pursuant to 
paragraph A above that their intention is to extend or 
renew such Relevant Agreement, unless Purchaser shall, 
not less than five ( 5 )  Business Days prior to the Renewal 
Expiration Date have provided Sellers with a written 
request lo allow, or cause, such Relevant Agreement to 
expire (a "Lapse Recluest"), then SeIlers shall: 

48 



APA Execution Vcrsion 
Wf25l bL07 

(1) In the case of Relevant Agreements described in 
Section 5 1  (b)(ii)(x), use Best Efforts to renew such 
Relevant Agreement. 

(2) In the case of Relevant Agreements described in 
Section 5 .  I (b)(ii)(y), exercise such renewal option 

(3) In the case of Relevant Agreements described in 
Section 5.1 (b)[ii)(z), allow such Relevant 
Agreement to automatically renew. 

C, In the event Purchaser delivers a Lapse Request, such 
Lapse Request shall not restrict the ability of Sellers to 
extend or renew the Relevant Agreement. 

D. With respect to each Relevant Agreement for which 
Sellers have indicated in the notice delivered pursuant to 
paragraph A above that their intention is to allow or cause 
such Relevant Agreement to terminate or lapse, Purchaser 
may provide Sellers with a written direction not less than 
five ( 5 )  Business Days prior to the Renewal Expiration 
Date to extend such Relevant Agreement (a "Renewal 
Request"). Upon timely receipt of a Renewal Request, 
Sellers shall (1) in the case of Relevant Agreements 
described in Section S..l(b)(ii)(x), use Best Efforts to 
renew such Relevant Agreement, (2) in the case of 
Relevant Agreements described in Section 5.1 (b)(ii)(y), 
exercise such renewal option, and (3) in the case of 
Relevant Agreements described in Section 5.1 (b){ii)(z), 
take no action to prevent such automatic renewal. To the 
extent a Renewal Request is not timely received, Sellers 
shall allow or cause such Relevant Agreement to 
terminate or lapse- 

(jii) Sellers shall not allow or suffer to terminate any Relevant 
Agreement other than upon expiration of its stated term and 
shall use Best Efforts to extend any profitable Relevant 
Agreements. 

(iv) Upon request by Purchaser, Sellers shall use Best Efforts to 
provide Purchaser copies of any Relevant Agreement 
within ten [IO) Business Days of such request. 

(c) Additional Affirmative Covenants: Sellers shall 
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operate the Relevant Network in compliance with best 
industry standards and in a manner that meets or exceeds 
any performance levels, specifications or standards offered 
to customers or provided in any Customer Contracts; 

continue to maintain, in a11 material respects, their 
properlies in accordance with present practices in a 
condition, taken as a whole, reasonably suitable for their 
current use; 

coordinate in good faith with Purchaser to identify and 
cause my mutually agreeable cost savings with respect to 
the Relevant Network, including the preparation of any 
network grooming plans and development of transition 
plans with respect to the segregation of certain network 
elements, facilities and assets between the Relevant 
Business and the Retained Business 

make any and a11 filings required under applicable Legal 
Requirements and file all applications required for the 
renewal of the Pemiits held by Sellers and necessary for the 
conduct of the Relevant Business OT the ownership or use 
of the Purchased Assets in connection therewith, as 
currently conducted, owned and used by Sellers in a timely 
fashion ; 

use Best Efforts in the Ordinary Course of Business to (x) 
keep available generally the services of the present officers 
and key Business Employees, and (y) except as permitted 
by 5.1 (b)(ji), preserve generally the present relationships 
with customers and significant vendors having material 
business dealings with the Relevant Business; 

perform their obligations under: 

A. Contracts and Leases with Major Customers and Major 
Suppliers, except (i) for defaults in the payment of 
mounts due that would be cured by the payment of a 
Cure Amount and (ii) with respect 10 ExcIuded Contracts; 
and 

B. each of the other Contracts and Lmses (other than 
Excluded Contracts) except for defaults either (x) in the 
payment of amounts due that would be cued  by the 
payment of a Cure Amount, or (y) that would not prevent 
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the assumption by Sellers of the Contract or Lease and the 
assignment of such Contract or Lease to Purchaser 
pursuant to the Sale Order- 

(vii) use Best Efforts to keep in full force and effect insurance 
comparable in amount and scope to coverage maintained by 
it (or on behalf of i t )  on the date hereof; 

(viii)renew and keep in full force and effect all Intellectual 
Property and Sofhvare; 

(ix) on or before five ( 5 )  Business Days after the date hereof, 
deliver to Purchaser a schedule identifying (A) all of 
SeIlers' outstanding purchase orders with vendors as of the 
date of this Agreement with a gross value in excess of 
$25,000, (B) the amount of the uninvoiced balance with 
respect to each such purchase order; and (C) which of such 
purchase orders have remaining commitments in excess of 
$15,000; and 

(x) deliver to Purchaser a detailed list of all Purchased Assets 
(including part numbers, serial numbers and circuit 
numbers, as applicable, and locations thereof), which list 
shall be as complete as reasonably possible, and shall use 
Best Efforts to deliver such schedule at least ten (10) days 
prior to the Closing Date, but in no event later than ten (10) 
days prior to the Closing Date. 

(d) Additional Negative Covenants: Sellers shall not: 

(i) following the commencement of the Banlouptcy Cases, 
take any action with respect to any customer, supplier, or 
vendor of the Relevant Business (other than Qwest (a) with 
respect to matlers that are unrelated to any Assur;rcd 
Contracts or Assumed L,eases, or (b) with respect to the 
Contracts listed on Schedule 1.8) that would require an 
Order of the Bankruptcy Court under the Bankruptcy Code 
other than any amendment, modification, waiver, 
extension, renewal, termination or lapse of a Relevant 
Agreement expressly permitted by Section S.l(b) or 
prepayment of expenses not prohibited by Section 
5.1 (d)( ii); 

(ii) prepay any expenses, except (A) prepayments of up to 30 
days of expenses as is necessary for Sellers to remain in 
compliance with the other covenants contained in this 
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(iii) 

(iv) 

Section 5.1, or (B) prepayments for equipment required for 
the provisioning of customer orders. 

enter i nto a n ew s ervice o rder u nder an e xisting C ontract 
with a vendor or supplier for an amount relating to the 
period after the Closing Date in excess of $50,000 during 
the stated term or $25,000 in any given 12-month period; 

enter into a new Contract (including, for purposes of this 
Section 5- 1 (d)(iv), any renewal of Customers Contracts) or 
Lease of the type described in A, B, or C below: 

A. a Contract or Lxase with any Major Customer or Major 
Supplier (excluding agreements for services under tariffs 
for an amount relating to the period after the Closing Date 
not in excess of $25,000); 

B. a Contract or Lease on terms which, taken as a whole, are 
both materially (x) inconsistent with Sellers' existing 
practices as of December 31, 2002 for customers and 
suppliers who are similarly situated, and (y) less favorable 
to Sellers than the prevailing market terms for similar 
arms length contracts entered into as of that date; or 

C. a Contract or Lease which meets all of the following 
criteria: (x) has a first year order value in excess of 
$100,000, in the case of Customer Contracts, and 
$50,000, in the case of other Contracts or Leases, ( y )  is 
entered into following the commencement of the 
Bankruptcy Cases and not fully performed pn'or to the 
Closing Date, and (2) by its terms is  not capable of being 
assigned to Purchaser by Sellers without the consent of 
the counterparty thereto; 

make any sale, assignment, transfer, abandonment, or other 
conveyance o f a  ny o f t heir assets primarily related t o the 
Relevant Business or any part thereof, except (i) 
transactions pursuant to existing Contracts set forth on 
Schedule 3.12(a) and (ii) providing goods and services in 
the Ordinary Course of Business; 

settle, release or forgive any material claim or litigation or 
waive any material righl, (x) if such actions are reasonably 
expected to alter to the detriment of Purchaser the post- 
Assumption Date obligations of the parties under the 
Contract or Lease were i t  to become m Assumed Contract 
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or an Assumed Lease as of the Closjng Date or (y)  which 
would result in a Material Adverse Effect; 

(vi) enter into any transaction (other than pursuant to Contracts 
in effect on the date hereof)of any nature with, any director, 
executive officer or Business Employee; 

(viji)acquire, lease or agree to acquire or lease any “indefeasible 
right of use”, long-term lease or other similar obligation for 
any telecommunications facility or service; and 

(ix) incur, or suffer to exist, any Lien on the assets of the 
Kelevant Business other tlian Permitted Liens and Liens 
that will be transferred to the proceeds of such assets 
pursuant to the Sale Order. 

(e) Purchaser shall be deemed to have approved any request for waiver of this 
Section 5J as it  relates to a specific set of facts and circumstances five (5) 
Business Days after either (a) a specific e-mail request (referencing this 
Agreement and this Section 5.l(e) in the subject h e )  is sent to it  at 
Rick.C0ma@360.net, with copies, which shall not constitute notice, to 
Chris.Mueller@360.net and LhGentemann@360.net, or (b) a specific 
notice is given pursuant to Section 13.1, unless prior to such fifth (5th) 
Business Day, Purchaser shall have sent a objection to such request by e- 

mike.zimmerman~taerica.com. 
mail to jerry@t america.com, with a COPY to 

(0 No action taken by any Seller in accordance with the express terms of’any 
Lapse Request or a Relevant Agreements Consent (other &an a Renewal: 
Request or a denial of a request for a waiver or consent) shall constitute a 
breach of any representation, warranty or other covenant that would arise 
out of undertaking the action specifically requested or directed. 

(8) From the date of commencement of the Bankruptcy Cases to the earlier of 
the Closing Date or the termination of this Agreement, Purchaser shall have 
no right to equitable or monetary remedies with respect to this Section 5.1; 
provided, however, that this sentence shall not restrict Purchaser from 
asserting closing conditions in accordance with Section 7.2, or terminating 
this Agreement in accordance with Section 12.1. 

Section 5.2, Information and Access. 

(a) Sellers shall permit representatives of Purchaser to have reasonable access 
during normal business hours, and in a manner so as no1 10 interfere with the 
normal operations of Sellers, to the Building, a11 premises, facilities, Leased 
Property and other properties, personnel, accountants, bonks, records, 
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Contracts and documents of or pertaining to the Business and copies of an$ 
such documents. If requested by Purchaser, Sellers shall also permit 
Purchaser (and assist Purchaser as necessary) to perform, at Purchaser's sol# 
cost and expense, Phase I environmental site assessments. Purchaser and 
each of its representatives will treat and hold as confidential all informatio$ 
obtained by or provided to them in connection with the transactioDk 
contemplated by this Agreement in accordance with the terms 
provisions of the Confidentiality Agreement, which Confidentiality 
Agreement remains in full force and e ffect. No investigation by or other 
information received by Purchaser shall operate as a waiver or otherwise 
affect any r epresentation, warranty, covenant or agreement given or mad6 
by Sellers hereunder. 

(b) Sellers shall use Best Efforts to obtain any additional information) 
documents 01 records from Third Parties reasonably requested by Purchase). 
in relation to any customer, supplier or vendor Contract that is not in thi 
possession of Sellers, including any copies of or information with respect t6 
any Contracts pursuant to which services are being provided or purchased 
by Sellers, Sellers shall also cooperate with and use Best Efforts to assist 
Purchaser in contacting any such Third Parties to confirm material 
provisions or the conhued existence of any Contract. Sellers shall use Best 
Efforts to obtain from Qwest a complete and accurate list of all "dedicated 
access or web hosting contracts" and "In-Region Users" as described in 
Sections 2(f) of the respective Contracts listed on Schedule 1.8, including 
filing appropriate pleadings in the Bankruptcy C aurt to compel any Third 
Party 10 turnover the foregoing. Purchaser acknowkdges that Exhibit B to 
that certain First Amended and Restated Global Service Provider 
Agreement, dated March 21,2001 by and between Touch America, Inc anq 
an Affiliate of Qwest required Qwest to provide certain of the foregoin 
customer infoImation to Touch America, and that despite repeated request 
by Sellers, Qwest has not provided Sellers the required information- 

! 
(c) Not more than fifteen (15) Business Days after the date of this Agreement4 

Sellers shall deliver to Purchasir a schedule setting forth a list of all 

right of use," or otherwise provided by Sellers to Third Parties relating to th 
services, facilities and assets licensed, leased, sold, granted by "indefeasibl 

Relevant Business as of the date of this Agreement (the "Services Provide 
Schedule"), which Services Provided Schedule shall detai1 the specifi . 
item(s) provided, the recipient thereof, the Contract (if any), the relevant: 
route(s), the revenue and the expiration of the Contract term (if any), or, if 
on a month-to-month (or similar), specification of the same. 

1 
(d) Not more rjlan fifteen (15) Busjness Days aAer the dale of this Agreement, 

Sellers shall deliver to Purchaser a schedule setting forth a list of all 
services, facilities and assets licensed, leased, purchased, obtained by 
"indefeasible right-of-use," or otherwise received by Sellers from Third, 
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Parties relating to the Relevant Business as of the date of this Agreemen 

(if any), the relevant route(s), the associated revenue, and the expiration 0 ,  ! shall detail the specific item(s) received, the provider thereof, the Contrac 

the Contract term (if' any), or, if on a month-to-month (or similar); 
specification of the same. 

(the "Services Received Schedule"), which Services Received Schedul i 

Section 5.3. Confidentiality Ameements. At the Closing, Sellers shall, to the mhximun 
extent assignable pursuant to Section 363 andor Section 365 of the Bankruptcy Code, +sign tc 
Purchaser the benefits of all confidentiality agreements entexd into, relating to the possible sa11 
of the Business or any material portion of the assets thereof. 

Section 5.4- Notices of Certain Events. Sellers shall promptly notify Purchaser ofi 

(a) any written notice from any Person alleging that the consent of such Persoq 
is or may be required in connection with the transactions contemplated by 

! 
(b) any written notice kom any Govemental Agency in connection with thq 

this Agreement; i 

transactions contemplated by tbis Agreement; 

writing against Sellers that if pending on the date of this Agreement, woul 
have been required to have been disclosed pursuant to Section 3 .I 8(a);-and i (c )  any Proceedings commenced or, to Sellers' Knowledge, threatened 

(d) the breach by any Seller of any representation, warranty, covenant 
agreement contained in this Agreement or the occurrence of any event 
in any such case would reasonably be expected to result in the failure of an 
of the conditions set forth in Section 7.2. 

Section 5.5. Schedule Updates. 

(a) Not less than three (3) Business Days prior to the Closing Date, Sellers shall 
deliver to the Purchaser updates of Schedules to this Agreement, which shall 
set forth the additional information that would be required were Sellers 
required lo make the representations and warranties in the comesponding 
Sections of this Agreement as ofthe Closing Date notwithstanding the fact! 
that such representations and warranties expr*esslyspeak as of the date of: 
this Agreement or as of a different date as well as an update of the Customed 
Contract Schedule as of'such date (collectively, the "Schedule Updates"). 

(b) The Schedule Updates shall not affect the determination as to whether any 
representation or warranty contained in this Agreement was breached as of 
the date of this Agreement or as of the Closing Date. 

i 
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(bj Sellers shall serve a copy of the Sale Motion on all taxing authorities that 
have jurisdiction over the Business, all Governmental Agencies having 
jurisdiction over the Business with respect to Environmental Laws, and on 
the attorneys general of all states in which the Purchased Assets are located. 
Sellers shall serve a notice of the Sale Motion on all parties that are required 
to be served pursuant to any applicable Legal Requirement, including 

Section 5.6. Purchaser Schedule Updates. At any h e ,  and from time to time, rior to 
the Closing, Purchaser may deliver a written notice to Sellers indicating which if an of the 
Leases or Contracts listed in the Schedule Updates or the information delivered pus ant to 
Section S-l(c)(viii) or (ix) shall be added to Schedule 1.6, whereupon such Schedule hall be 
deemed amended without any further action required by the parties to this Agreemen a Any 
Contract or Lease listed in the Schedule Updates or the information delivered pursuant to ection 
S.l(c)(viii) or (jx) that was not previously listed on the Schedules and that is not the subj ct of a 

Agreement. 
notjce pursuant to the first sentence of this Section shall be deemed to be an Undes i gnated 

Section 5.7- Title Insurance. Should Purchaser at its own cost and expense ch ose to 
obtain title insurance with respect to the Owned Real Property, Sellers shall use Best E orts to 
cooperate with Purchaser with respect to obtaining such title insurance. 1 

I I 
CERTAIN COVENANTS AND AGREEMENTS I 

AIRTJCLE VI 

I 
Section 6. I .  Bankruptcy Matters: Bidding Process. 

i 
(a) Promptly, but in no event later than one (1) Business Day after the date that! 

the Bankruptcy Cases is commenced, Sellers shall file With the Bankruptcy( 
Court a motion (the "Sale Motion"), notices and proposed orders, each in; 
form and substance satisfactory to Purchaser seeking the Bankruptcy Court's! 
issuance of: 

4 

Up Fee shall have priority over any and all administrative expenses of the 

(i) an Order. in substantially the form of Exhibit D hereto (the 
"Biddinp Procedures Order"); and 

(ii) an Order in substantially the form of Exhjbit E hereto (the 
"Sale Order''). 
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i 
kinds specified in Bankruptcy Code Sections 503(b), 506(c), 507(a) 0: 

507(b) (the "Purchaser Protection Supemfiontv Clak"'), except for an 
superpriority administrative claim granted for a loan under Bankruptc 
Code Section 364(c) from WLR Recovery Fund 11, LP. 4 

i 
Superpriority CIaims shall all survive rejection or breach of this 

(d) The rights of Purchaser to the Br,eak-Up Fee and the Purchaser Protcctio 

by Sellers, and shall be unaffected thereby. 

(e) Sellers shall use their Best Efforts to provide Purchaser with copies of a1 
motions, applications and supporting papers prepared by or on behalf of thi 
Sellers (including forms of orders and notices to interested parties) directl: 
relating to the Purchased Assets or this Agreement at least two (2) Bushes 
Days, unless the exigencies of time prevent the period fiom being that long 
prior to the filing thereof in the Bankruptcy Cases so as to allow Purchaser. 
to provide reasonable comments for incorporation into same; except that thi 
Sale Motion (including forms of orders and notices to interested parties 
shall be provided to Purchasers at least three (3) Business Days prior to it! 
filing. The Sellers shall also give to the Purchaser written notice and a cop: 
of all motions, applications and pleadings filed in the Bankruptcy Case! 
with the Bankruptcy Court from and after the date bereof, at the time sucl 
documents are served on parties in interest in accordance with the Federa 
Rules of Bankruptcy Procedure. 

Section 6.2. Transfer Taxes.. To the extent any sales, recording, transfer, use 
similar Taxes or fees (other than gains and income Taxes) imposed as a result of the sal 
Relevant Business to Purchaser pursuant to this Agreement are not exempted by the Sal1 
they shall be borne by Sellers. Touch America and Purchaser shall accurately prepare an 
file all Tax Returns with respect to any such sales, transfer, use or other similar Taxes. 

Section 6.3. Property Taxes. Matters relating to real and personal property Ta 
other ad valorem Taxes and assessments on Purchased Assets ("Property Taxes") 1 

determined as provided in this Section 6-3. 

(a) Straddle Period Property Taxes. 

(i) With respect to each juTisdiction in which a Governmental 
Agency imposes Property Taxes, the Property Taxes arising 
subsequent to the Assessment Date immediately preceding 
or occumng on the Closing Date (the "Straddle Period 
Property Taxes") shall be allocated between Purchaser and 
Sellers based on the number of days in the period between 
the Assessment Date immediately preceding the Closing 
Date (the "Last Assessment Date") and the Assessment 
Date h"mdiate1y following the Closing Date (the "Next 
Assessment Date"). The pro rata poltion of the Straddle 

r other 
of the 
Order, 
timely 

es and 
iall be 
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(b) Other Property Taxes. With respect to each junkdiction in which a 
Govemental Agency imposes Property Taxes, the Property Taxes arising 
subsequent to any Assessment Date prior to the Last Assessment Date (the 
"Aged Prop.erty Taxes") shall constitute Excluded Liabilities. 

(c) Sellers shall have the right to commence, controI, prosecute, settle and 
compromise any and all Proceedings relating to {i) A ged Property Taxes, 
and (ii) rhe valuation of the Purchased Assets for which the relevant 
Assessment Date is more than six months prior to the Closing Date and the 
resulting Straddle Period Property Taxes. Such right shall not derogate 
Purchaser's right to a pro rata share of any refund, abatement or similar 
reduction based on the Purchaser's Property Tax Portion. Purchaser shall 
take all action reasonably necessary for Sellers to exercise the rights 
provided to them pursuant to this clause (c). 

Period Property Taxes attributable to the period from the 
Last Assessment Date to the Closing Date shall be 
allocated to Sellers ("Sellers' Property Tax Portion"). The 
pro rata portion of the Straddle Period Property Taxes 
attributable to the period fiom the Closing Date to 117e Next 
Assessment Date shall be allocated to Purchaser 
("Purchaser's Property Tax Portion"). 

refund, abatement or similar reduction based on Sellers' Property Tax 

(ii) The Straddle Period Property Taxes (A) paid by Sellers 
prior to the Closing Date or (B) assessed by a 
Governmental Agency to which Sellers fail to provide 
appropriate notice of the Bankruptcy Cases and the Sale 
Motion in accordance with Section 6 3(f) shall constitute 
Excluded Liabilities, and any Straddle Period Property 
Taxes other than those described in (A) and (B) shall 
constitute Assumed Liabi li t jes. 

I 
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Assurance. 

(a) Subject to the limitations of Section 5.1, Sellers shall use Best Efforts prior 
to and after the Closing Date to obtain all Governmental Approvals that are 
required in connection with the bansactions contemplated by this 
Agreement; provided, however, that Sellers shaIl not be obligated to offer or 
to pay any consideration or grant &y financial accommodation in 

(b) Purchaser shall prior IO and after the Closing Date cooperate as reasonably 
necessary or desirable to secure such Governmental Approvals and to 
provide adequate assurance of performance to counterparties to Assumed 
Contracts and Assumed Leases, including, providing to such Third Pzrty 
information, including financial information, regarding Purchaser's intended 
use of h e  Purchased Assets. Upon the written request of Sellers, Purchaser 
shall use Best Efforts to cooperate with Sellers with respect to the matters, 

Section 6-5. [Intentionally omitted.] 

Section 6.6. Best Efforts. Upon the terms and subject to ihe conditions f this 
Agreement, each of the pariies hereto shall use its Best Efforts to take, or cause to be t pen, all 
action, and to do, or cause to be done, all things necessary, proper or advisable consiste t with 
applicable Legal Requirements to consummate and rriake effective in the most exp ditious 
manner practicable the transactions contemplated hereby. Without limiting the for going, i i ! 
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(b) Sellers shall promptly notify Purchaser orally and in writing of any request 
for information, proposal, discussion, negotiation or inquiry received, 
continued or otherwise renewed after the date of this Agreement in 
connection with any Takeover Proposal and Sellers shall promptly (but in 
any event within one (1) Business Day) communicate to Purchaser the 
material tefms and conditions of any such proposal, discussion, negotiation 
or inquiry which it may receive (and will prorq!ly provide 10 Purchaser 
copies of any written materials received by SeIlers in connection with such 
proposal, discussion, negotiation or inquiry) and the identity of the person 
making such proposal or inquiry or engaging in such discussions or 
negotiation. 

(c) Sellers shall not fbmish information conceming their business, properties or 
assets to any Third Party, except pursuant to a confidentjality agreement 
with terms and conditions no less restrictive than those contained in the! 

APA Execution Version 
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Purchaser shall use Best Efforts to satisfy the condition contained in Section 7.21j) Also 
without limiting the foregoing, Sellers shall not voluntarily dismiss the  Bankruptcy Ca es ona 
filed and shall use their Best E,fforls to: 

I 
1 I 
I 

(a) commence the Bankruptcy Cases and file the Sale Motion within one ( I 1  

f 
Business Day of the date of this Agreement; 

(b) obtain the Bidding Procedures Order within fifteen (15) days following th 
commencement of the Bankruptcy Cases; 

(c) obtain the Sale Order within forty five (45) days following 
commencement of the Bankruptcy Cases and use Best Efforts to cause 
become a Final Order within fourteen (14) days thereafter; and 

(d) prevent the dismissal of the Bankruptcy Cases or the conversion of 
Bankruptcy Cases to a case under Chapter 7 of the Bankruptcy Code. 

Section 6.7. Takeover Proposals: Confidential Information. 

th 
! 

i 
I 
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( e )  The parties hereto shall not, and shall procure that their Affiliates shall not, 
disclose to any Third Party any information (whether written, visual or oral,' 
relating tu the terms and conditions of this Agreement or the other 
agreements contemplated hereby, including any information set forth in the 
Schedules hereto; provided, however, that such disclosure is permitted to the 

I 

Law or the Bidding Procedures Order; or (iii) for Purchaser to obtain Lender 
Approval. 

(b) Purchaser and Sellers shall generally cooperate with each other, and take 
such actions in good faith as are reasonable and appropriate to timely effect, 
the preparation of all appropriate applications for approval by State PUG, 
and such other notices, registrations, or documents as may be required, with 
xespect to the sale, transfer and assignment to Purchaser of the Purchased 

(a) Purchaser and Sellers shall generally cooperate with each other, and take 
such actions in good faith as are reasonable and appropriate to timely effect, 
the preparation of all appropriate applications for FCC approval, and such 
other documents as may be required, with respect to the sale, transfer, and 
assignment to Purchaser of the Purchased Assets and FCC Permits set forti 
on Schedule 6.9(a), as applicable and as determined by Purchaser, and with 
respect to certain pro forma transfer of control applications relating to 
Sellers' common carrier microwave and LMDS licenses required upon filing 
of the Bankruptcy Cases (collectively, the "FCC Applications"). As 
promptly as practicable, and in any event within five (5) Business Days after 
the date of this Agreement, Sellers shall file, or cause to be filed, the FCC 
Applications. 
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"State PUC Applications"). As promptly as practicable, and in any event 
within ten ( I  0) Business Days after the date of this Agreement, Sellen and 
Purchaser shall file, or cause to be filed, the State PUG Applications. 

(c) Purchaser and Sellers shall comply with a H requirements of the F CC and 
State PUCs regarding the transfer of Sellers' customers to Purchaser 
pursuant to the assignment of the Customer Contracts under this Agreement. 
Purchaser and Sellers shall cooperate with each other, and take such actions 
in good faith as are reasonable and appropriate, to timely effect the 
preparation and sending of all notices to such customers as may be required 
by h e  regulalions of the FCC and the State PUCs. 

(d) Purchaser and Sellers shall use Best Efforts to prosecute the FCC 
Applications and the State PLJC Applications with due diligence before the 
FCC and the State PUCs and in connection therewith shall take such action 
or actions as may be necessary or reasonably required in connection with 

I I 

FCC Applications and the State PUC Applications. 

(e )  The parties acknowledge that Sellers and/or Purchaser is required to obtain 
certain regulatory consents, approvals or waivers from the FCC and various 
State PUCs in order to consummate Purchaser's acquisition of certain of the 
Purchased Assets or transfer of the FCC and State PUC Permits, as 
applicable. Sellers and Purchaser acknowledge that pursuant to Sections 
6.9(a) and 6.9(b) they will make all necessary applications and filings with 
the FCC and various State PUCs in order to obtain the consents, approvals 
or w aivers n ecessary to acquire, run a nd o perate the P urchased A ssets o r 
transfer of the FCC and State PUC Permits, as applicable. Notwithstanding 
the foregoing, if, on the Closing Date, the parties shall not have obtained all 
of the required FCC and State PUC approvals, Purchaser may elect that the 
Closing shall proceed in accordance with the terms of this Agreement, 
provided that the Sellers shall not sell, assign, transfer or convey to 
Purchaser such Purchased Assets which Purchaser would not be able to own. 
ot control due to failure to obtain the necessary FCC and State PUC 

I 
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authority with respect to any Purchased Asset and relating to a time period prior to the C1 

Section 6 1 I Other Filinas. Sellers and Purchaser shall cooperate, in 
whether, any action by or in respect of, or filing with, any Governmental Agency in 
with the consummation of the transactions contemplated by this Agreement is requirec 

)sing. 

deteniininl 
cornectioi 

and ii 
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connection with the transactions contemplated hereby, the filing fees of which shall be 
the pafly required to make such filing. 
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such other date and not as of the Closing Date), except to the extent that any' 
such breach logether with all other such breaches does not materially impai 
Purchaser's ability to perform its obligations hereunder. Purchaser shall have 
delivered to Touch America a cerlificate of one of its senjor executive 
officers, dated the Closing Date, to the foregoing effect. 

(b) Compliance with Agreement. Purchaser shall have performed and complied 
in all material respects with all covenants and obligations to be performed or 
complied with by i t  on or prior io the Closing Date. Purchaser shall have 
delivered to Touch P,.r.erica a certificate of one of its senior executive 
officers, dated the Closing Date, to the foregoing effect. 

(c) Bankruptcy Court Approval; No Injunction. The Sale Order shall have been 
entered by !he Bankruptcy Court and become a Final Order As of the 
Closing Date, there shall not be in effect any order, decree, judgment or 
injunction issued by any Governmental Agency of competent jurisdiction 
which enjoins, restrains or prohibits consummation of the transac tjons 

I 
LIeases for Purchaser's use and occupation of adequate point-of-presence space at the Building 
for a term of no less than twehe (12) months (the "Hennessy B uildinn POP Lease") in form 
mutually agreeable to the parties, with rent in the amount of $500 per month. i 

i 
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(a) Representations and Warranties. The representations and warranties o 
Sellers contained in this Agreement shall be true and correct, without givin 
effect to (x) any qualification as to materiality or Material Adverse Effec 
(or any variation of such terms) contained in any particular representation o 
warranty clause, on the date hereof and on and as of the Closing Date with 
the same force and effect as though made on and as of the Closing Date (it 
being understood, however, that for purposes of this sentence the accuracy 
of any representation or warianty that expressly speaks as of the date of this 
Agreement or another date prior to this Agreement shall be determined 
solely as of the date of this Agreement or such other date and not as of the - -  
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any of its Affiliates to dispose of or hold separate any business, produc. 
lines, or assets 

(9)  Certain Key Contracts. The Contracts listed on Schedule 7.2(g)(i) and those 

shall: (A) be in full force and effect, (B) have no default thereunder by an) 
Seller that is continuing at Closing, and (C) concurrently with the Closing, 

I 

i 

1 
I -  _-  

I 
! 
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of the Purchased Assets as contemplated by this Agreement may have on the operat'on and 
hnctionality of the Retained Business. The Transition Services Agreement shall rovide 
Purchaser with the right to use and occupy, to the extent reasonably practicable, the uilding 
(including the network operations center Iocated at said Building and a reasonable am unt of 
o f k e  space) and certain of the Leases that are not Assumed Leases at no charge for si ty (60) 
days aAer the Closing Date and thereafter for such reasonable fee as agreed by the parties. :: 

Section 8-2. Mail. Sellers agree that, after the Closing, Purchaser and Pur haser's 
Affiliates shall have the right and authority to open a31 mail received by or addresse to the 
Relevant Business, even if addressed to Sellers, for processing or prompt forwarding to S Hers to 
the extent related to Excluded Matters. 1 1 I 

Section 8 3 Sums Received in Respect of Relevant Business. Within ten (10) B siness 
Days of  Purchaser's request, Sellers shall provide Purchaser a full and complete accou ting of 
any and all sums or other value received from Third Parties in respect of or on accoun of the 
Purchased Assets or Relevant Business after the Closing Date. Sellers shall pay or cau e to be 
paid over to Purchaser, promptly afier the receipt thereof after the Closing Date, all sums r other 
value received in respect or an account of the Purchased Assets or Relevant Business, ot er than 

which is a Failed Contract with one or more Contracts with customexs of the 
Relevant Business, whether such ContTacts are designated as Assumed 
Contracts on Schedule 1.1  or not, provided such Contracts (A) generate 
Positive Gross Margin, (El) are in f i l l  force and effect, (C) have no default 

with the Closing be assumed by Sellers and assigned to Purchaser pursuant 
to an order of'the Bankruptcy Court; in which case, such Conbact shall be I thereunder by any Seller that is continuing at Closing, and (D) concurrent1 

an Assumed Contract. i 0.1) [Intentionally Omitted-] 

(i) Material Adverse Effect, Since the date of this Agreement, there shall not 
have occurred any Material Adverse Effect. 

(j) Lender Approval. Receipt of consent to this Agreement and the transactions 
and actions contemplated hereby from JPMorgan Chase Bank, as 
Administrative Agent and Collateral Agent OR behalf of the financial 
institutions f?om time to time parties to that certain Amended and Restated 
Credit Agreement dated as of November 12, 2002 among 360networks 
Corporation, 360nehvorks holdings (USA) hc.., and the financial 
institutions &om time to time parties thereto ("Lender Approval"). I 

ARTICLE VI11 
POST-CLOSING AGREEMENTS 
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the consideration received by Sellers as set forth in Article II hereof and other 
Sellers by Purchaser pursuant to this Agreement or the Ancillary Agreements. 
pay or cause to be paid to SelJers, promptly after the receipt thereof after the 

Section 8.4. Further Assurances. In addition to the provisions of this 
time and from time to time afier the Closing, Sellers and Purchaser at the other 
request and without further consideration except as contemplated by the 
Agreement, shall execute and deliver such further documents, and perform 
may be necessary in order to implement more effectively the transfer 
Purchased Assets to Purchaser and the assumption of the Assumed 
on the terms herein contained, and to otherwise comply with the 

Section 8.5. htellectual Propem. After the Closing, 

sums or other value received in respect or on account of the Excluded Assets. 

consummate the transactions herein provided. 

Transition Services Agreement, Sellers shall not use, seek to 
to use, seek to register or register the Intellectual Property 
challenge Purchaser's right to use, seek to register or 
in the world.. 

ARTlCLE Ix 
THE CLOSING 

or cause to be delivered, to Purchaser the following items: I 
{a) the duly execured officer's certificates referred to in Sections 7.2(a) and 

7" 

1 (b) the corpor'ate documents required by Section 7.2(d); 

i (c )  the Ancillary Agreements and such other executed assignments and; 
instruments of conveyance and transfer, each dated the Closing Date, as! 
are reasonably necessary to transfer to Purchaser a13 of Sellers' right, title: 
and interest in, to and under the Purchased Assets purchased at the' 
Closing, including duly executed assignmenis for all Intellectual Property: 
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(c) the Ancillary Agreements and such other executed assumptions, each datec 
the Closing Date, as are reasonably necessary to transfer to Purchaser aoc 
have Purchaser assume the Assumed Liabilities being assumed by Purchaser 
at the Closing; 

(d) such other instruments and documents as are reasonably necessary ir 
connection with the transactions contemplated by this Agreement; and 

constituting Purchased Assets in customary form reasonably acceptable t 
Purchaser (the " Intel I ectu a1 Prop ert Y A s s i - m  ent A .Eire em ent "); 

(a) a duly executed officer's certificates in form reasonably satisfactory t 
Purchaser confirming satisfaction of the condition to Closing set forth i 
Section 7.2(g); 

Section 1445 of the Code, which certificate shall set forth all informatio 
(e )  a certificate that no Seller is a foreign person within the meaning o 

required by, and otherwise be executed in accordance with, Treas 
Regulation Section 1.1445-2@); 

~ 

(Q all other previously undelivered documents that Sellers are required t 
deliver to Purchaser pursuant to this Agreement or the Ancill 
Agreements; 

(g) such other instruments and documents as are reasonably necessary 
connection with the transactions contemplated by this Agreement; and 

(h) physical possession and contr~ol of the Purchased Assets, including copie 
of the Amended Contracts and Assumed Leased; provided, however, tha 
any ReIevant Equipment installed at or located on or in any site relating t 

the Relevant Fiber and Microwave Network shall be removed b 
Purchaser at its own expense within 90 days of the Closing and any SUC 

equipment not removed in such 90 day period shall be deemed Exclude 

any fiber optic a nd radio fieqilency communications network other th 

Assets. 1 
Section 9.3- Deliveries bv Purchaser at the Closinq. At the Closing, Purch 

(a) the duly executed officer's certificates referred to in Sections 7.l(a) 

deliver, or cause to be delivered, to Sellers, the'following items: 

7.1 (b); 

(e )  the amount in immediately available funds to be paid to Sellers pursuant td 
Section 2.5. 
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ARTICLE X 
I"FICATION 

Section 10.1. Survival. All of the representations and warranties of Sellers con1 
this Agreement or in any certificate delivered by Sellers pursuant to this Agreement 
covenants of Sellers contained in this Agreement and all of the representations and warrr 
Purchaser contained in this Agreement shall survive the Closing until the date that is 3 
after !he Closing Date. Notwithstanding the foregoing, any notice given in accordar 
Section 13-1 of this Agreement claiming an alleged breach of any representation, war 
covenant hereunder shall without further action extend the survival period for the represi 
warranty or covenant alleged to have been breached as applied to the circumstances set 
such notice until immediately after the h a 1  resolution of the matter. All coven: 
agreements of Sellers and of Purchaser contained in this Agreement shall survive the Clo 

Section 10 2. Indemnification Provisions for Benefit of Purchaser. 

(a) Subject to Section 10 5 ,  in the event any Seller breaches any of it 
representations, warranties or covenants contained in this Agreement o 
Ancillary Agreemenls or in any certificate delivered by any Seller pursum 
to this Agreement or Ancillary Agreements and provided that, as to an: 
claim for breach of representation or warranty or covenants, Purchase 
makes a written claim for indemnification against Sellers within th 
applicable survival period, then Sellers shall jointly and severall: 
indemnify, defend and hold harmless Purchaser and its Affiliates fiom an 
ag;ainst all Damages Purchaser and its Affiliates suffer resulting fiom 0. 

ansing out of, relating to or caused by such event; provided, however, that 
(i)  Sellers shall not have any obligation to indemnifL Purchaser for the firs 
5250,000 of Damages (the "Deductible") resulting fkom any breaches b! 
any Seller of its representations, warranties or covenants contained in thii 
Agreement or Ancillary Agreements or in any certificate delivered by an! 
Seller pursuant to this Agreement, and no such indemnity shall be payablc 
until Purchaser has suffered a&egate Damages, by reason of all sucl 
breaches in excess of $500,000 (the "Basket''), and (ii) SeIlers shall not havc 
any ubljgation to indemnify Purchaser from and against any Damage: 
resulting from any breaches by any Seller of its representations, warrantier 
or covenants contained in this Agreement or Ancillary Agreements or in an! 
certificate delivered by any Seller pursuant to this Agreement in excess o 
the Escrow Amount (the "C&'). 

ined in 
md the 
 ties of 
i5 days 
:e with 
mty or 
itation, 
Fbrth in 
its and 
ing, 

(b) Sellers shall indemnify, defend and hold harmless Purchaser and itq 
Affiliates from and against any and all Damages rcsuhing from or arising! 
out of(;) any Excluded Liability or any claim by a Third Party for payment 
of an Excluded Liability, or (ii)  the breach of any covenant contained in! 
Section 8 3 without giving effect to the Deductible, Basket or Cap. 

I 

i 
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Section 10.4. Matters Involviae Third Parties. Subject to Section 6.3(c), (d) and 

( c )  The Indemnification provided for in this Section 10.2 shall not be limited b 
any investigation at any time made by or on behalf of Purchaser or an 
knowledge or information that Purchaser may have. 

(e): 

Section 10.3. lndenmification Provisions for Benefit of Sellers. 

(a) Subject to Section 10.5, in the event Purchaser breaches any of it 
representations, warranties or covenants contained in this Agreement or an 
Ancillary Agreement or in any certificate delivered by Purchaser pursuant t 
this Agxement or any Ancillary Agreement and provided that, as to an 

for indemnification against Purchaser within the applicable survival period 
then Purchaser shall indemnify, defend and hold harmless Sellers and thei 
Affiliates from all Damages Sellers suffer resulting from or arising out o 
relating to or caused by such event; provided, however, that: (i) Purchase 
shall not have any obligation to indemnify Sellers for the first $250,000 o 

claim for breach of representation or warranty, Sellers make a written clai 

Damages r esuhing from a ny b reaches b y F urchaser o f i ts I epresentations 

Agreements or in any certificate delivered by Purchaser pursuant to thi 
Agreement, and no such indemnity shall be payable until Sellers hav 
suffered aggregate Damages, by reason of all such breaches in excess o 
$500,000, and (ii) Pur-chaser shall not have any obligation to indenvlif 
Sellers from and against any Damages resulting h m  any breaches b 
Purchaser o f i ts  representations, w ananties OT c ovenants c ontained in ?hi 

warranties or covenants contained in this Agreement or Anci31 

Agreement or AnciIlary Agreements or in any certificate delivered b 
Purchaser pursuant to this Agreement in excess of the Cap. 

~ 

1 I .c -- ..-- - .- 
(b) Without limiting the generality or effect of the foregoing, Purchaser shal 

indemnify, defend and hold hmless  Sellers and their Affiliates from an 
against any and all Damages resulting fiom or arising out of any Assume 
Liability or any claim by a Third Party for payment of an Assume 
Liability, without giving effect to the Deductible, Basket or Cap. 

i I 
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(b) Once the Indemnified Party has given notice of the matter to th 

Party's rights to assume the defense of such matter pursuant to paragraph (c 
below, defend against the matter in any manner it deems appropriate. Tb 
Indemnified Party shall keep the Indemnifying Party informed as to th 

Indemnifying Party, the lndemnified Party may, subject to the Indemnifyin 

status of such actions. i 
defense of all of such matter if: 

(9 

(ii) 

(iii) 

the Indemnifying Party provides evidence reasonably 
satisfactory to the Indemnified Party of its ability to 
provide the indemnification required pursuant to this 
Article X, which shall be deemed satisfied if the amount of 
the Escrowed Funds, less the amount of pending claims 
against the Escrowed Funds, is greater than the amount at 
issue; 

in the case where Purchaser is the Indemnified Party, the 
Purchaser does not notify the Indemnifying Party following 
a request by the Indemnifying Party to assume the defense 
of the matter that in Purchaser's reasonable judgment the 
Damages to which Purchaser is exposed exceed the Cap; 
and 

there are no legal defenses available to the Indemnified 
Party that are differe-ct from or additional to those available 
to the Indemnifying Party. 

(d) Upon assumption of the defense by the Indemnifying Party: 

(i) the Indemnifying Party shall defend the Indemnified Party 
agakst the matter with counsel of its choice reasonably 
satisfactory to the Indemnified Party, 

(ij) the Indemnified Party may retain separate counsel at its 
sole cost and expense (except that the Indemnifying Party 
shall be responsible for the fees and expenses of one 
separate co-counsel for all Indemnified P d e s  to the extent 
the Indemnified Party is advised, in writing by its outside 
counsel, that either (x) the counsel the Indemnifying Party 
has selected has a conflict of interest, or (y) there are legal 
defenses available to the lndemnjfied Party that are 
different from or additional to those available to the 
indemnifying Party), 
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(iii) the Indemnifying Party shall reimburse the Indemnified 
Party for the reasonable costs of defense or investigation 
for the period prior to the assumption of the defense, and 

(iv) the Indemnified Party shall make available to the 
Indemnifying Party and its attorneys and accountants all 
books and records of the Indemnified Party relating to such 
proceedings or litigation and the parties agree to render to 
each other' such assistance as they may reasonably require 
of each other in order to ensure the proper and adequate 
defense of any such action or proceeding. 

(e) Assumptjon of the defense of any matter by the Indemnifying Party shal 
without hrther action constitute an inevocable waiver by the Indemnifyinj 
Party of its right to claim at a later date that such third party action foi 
which the defense was assumed is not a proper matter for indemnificatior 
pursuant to this Article X. 

(f) The Indemnified Party shall not consent to the entry of a judgment or entei 
inlo any settlement with respect to any matter which may give rise to i 
claim for indemnification without the written consent of the Indemnifyin€ 
Party, which consent may not be unreasonably withheld or delayed 
provided, however, that if the Indemnifying Party has failed to providr 
indemnification required to be provided pursuant to this Article X foi 
twenty (20) days after a request therefor, then the Indemnified Prtrty ma) 
take any such action without the consent of the Indemnifying Party. 

(g) The Indemnifying Party shall not consent to the entry of a judgment witk 
respect to any matter which may give nse to a claim for indemnification 01 

enter into any settlement which does not include a provision whereby the 
plaintiff or claimant in the matter releases the Indemnified Party from all 
liability with respect thereto, without the written consent of the Indemnified 
Party (not to be unreasonably withheld or delayed). 

Section 10.5- Certain Additional Provisions Relating to Indemnification. 

(a) The indemnification provisions set forth in this Article X shall only apply 
after the Closing Date, and after the Closing Date shall constitute the sole 
and exclusive recourse and remedy available to the parties hereto with 
respect to monetary damages for the breach of any representation, warranty, 
covenant or agreement contained in this Agreement or in any Ancillary 
Agreement or in any certificate delivered pursuant to this Agreement except 
for fraud.. 

(b) Notwithstanding anything in this Agreement to the contrary, Purchaser's 
sole recourse for claims for breach of any representation or warranty of 
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(d) No indemnification shall be available to Purchaser for breach of any 
representation, war-ranty, covenant or agreement by Sellers to the extent 
such breach results in an Adjustment to the Purchase Price. 

(e) Pursuant to Bankruptcy Code Section 364(c)(]:), tbe indemnification 
obligations of Sellers pursuant to this Article X shall receive superpriority 
administrative claim status. Pursuant to Bankn~ptcy Code Section 
364(c)( 1 ), the administrative claims in respect of the indemnification 
obhgations of Setlers pursuant to this Article X shall have priority over any 
and a11 administrative expenses uf the kinds specified in Bankruptcy Code 
Sections 503(b), 506(c), 507(a) or 507(b), except for any superpriority 
administrative claim granted for a loan under Banhptcy Code Section, 

I 
I 

representation, warranty, covenant OT agreement and the amount o 

Sellers contained in Article 111 ofthis Agreement or covenant contained i 
Section 5.1 shall be to the E,scrowed Funds, except in the case of fraud. 

(c) Notwithstanding anything in this Agreement to the contrary, for purposes o 
this Article X, in determining the existence of a breach of an 

Damages, no effect shall be given to any qualification as to materiality 0 ,  I 
Material Adverse Effect. i 

than fifteen (15) days after the date of this Agreement: (i) a complete and 

such d ate, ( x) 1 he n m e  a nd p osition o f e ach Business E. mployee, ( y) the 
annual base salary or hourIy rate, as applicable, for each Business I 

Section I 1 -1. Employment. 

(a) Schedule of Emplovees. Touch America shall deJiver to Purchaser not later 

accurate schedule (the "Business Employee Schedule") setting forth, as o 

Employee, and (2) the date each Business Employee commencedl 
employment with Sellers or any of its predecessors or any Seller or my o t  
their predecessors, and (ii) copies of any employment agreements, retention I 
agreernenrs, stay bonus agreements, severance agreements and plans, andl 

1 any similar policies, plans or agreements with respect to such Business! 
Employees. 

(b) Offer to Hire- No later than the later of (x) twenty (20) days after the entry 
of the Sale Order becomes a Final Order, or ( y )  sixty (60) days aAer receipt 

1 
! 

I 
I 

I 
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by Purchaser of the Business E.mployee Sc 
pursuant to a written offer Jetter (an "Offer Letter"' 
of the Closing Date, such of the Business E 
Business Employee Schedule as it may choo 
America a complete and accurate schedule (the 
Offeree Schedule") setting forth the name of each Bus 
Purchaser has offered to hire (each such B usiness 
Employee Offeree"). Those Business Employee Offerees 
Purchaser's offer of employment are referred to as the 
Employees." Other than with respect to its obligations to 
prior to the Closing Date under Section 1 1  .l(b), 
liability or obligation whatsoever with respect to (j) any Business E 
Offeree until such time as such Business Employee OEeree 
Purchaser's offer of employment and commences employment 
Purchaser or an Affiliate of Purchaser or (ii) any current or former emp 
of Seller, or any Business Employee, including any Business Emp 
Offeree, who is not a Transferred Employee. 

(c) Terms of Employment. Purchaser shall not assume any Employee Bene 
Plan or any other plan, program or arrangement, and the terms of 
Transferred Employee's employment with the Purchaser (or an Affilia 
after the Closing shall be upon such terms and conditions as Purchaser, in 
sole d iscretion, shall d etermine. U pon r equest of Purchaser, S ellers s 
provide Purchaser access to and provide data (including computer da 
regarding employment information concemjng the Business Employe 
subject to applicable Legal Requirements, such other personnel rec 
Purchaser may I easonably request. 

Section 11.2. WARN Act Compliance. in the event th 
to comply in all material respects with the requirements of the WARN Act (including .relihce on 
provisions of the WARN Act that serve to reduce the notification period), Sellers shall injemnify 
and hold Purchaser and its Affiliates harmless from and against any and all Liabilit es that 
Purchaser and its Affiliates may incur by reason of any noncompliance by Sellers j i th  the 
WARN Act. Prior to the Closing Date, Touch 
employment termination from Sellers' single d e s  of 
conducted, including, terminations that may under the 

Section 11.3. Plan Liabilities, Purchaser 
Employee Benefit Plan maintained, sponsored by 
Affiliates covering current or former Business 
responsible for providing continuation coverage under its Employee Welfare Benefit 
the Employees of Sellers and any other employees or foxmer employees of Sellers, as 
Section 4980B of the Code and Part 6 of Title I of EFUSA and the regulations 
(together "COBFW), or any relevant benefit continuation requirements under 
Requirements; provided that if at any time following the Closing Date, 

WARN Act liability against Sellers, 
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group health plan of Purchaser (or an Affiliate) to employees of Sellers and their subsidiaies 
former employees of Sellers and their subsidiaries and their "qualified beneficiaries" (as 

and 
defined 

(a) By mutual wdien consent of Purchaser and Touch America. 

coverage provided by Purchaser to such employees of Sellers and their subsidiaries, 
employees of Sellers and their subsidiaries and their qualified beneficiaries shall be the: 
described under Treasury Regulation Section 54.498OB-7 Sellers shall use Best Efforts 
Purchaser sufficient prior written notice of the termination of any Employee Benefit Plai 
which employees or former employees of Sellers and their subsidiaries receive medical 
continuation coverage or the occurrence of any other qualifying e vent that shall result 
qualified beneficiary of any SelIer or any subsidiary of any Seller having the right 

! 

former 
period 

to give 
undeI 

plan 
in any 

'.o elecl 
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(b) By Purchaser upon five (5)  Business Days notice if, at or before the Closinl 
Date, (i) satisfaction of any condition set forth in Section 7.2 is or become! 
reasonably impossible {other than through the breach by Purchaser o f  my o 
its representations or warranties or the failure of Purchaser to perform an! 
of its obligations pursuant to this Agreement) and Purchaser shall not haw 
waived such condition in writing at or before the Closing Date, or (ii) at 0: 

before the Closing Date, Sellers are in material breach of this Agreemen 
and Sellers shall not have cured such material breach within such five (5: 
Business Day notice period. 

(c)  By Sellers upon five ( 5 )  Business Days notice if, at or before the Closini 
Date, (i) satisfaction of any condition set forth in Section 7.1 is or become: 
reasonably impossible (other than through the breach by Sellers of any 0: 
their representations or warranties or the failure of Sellers to perform any 0: 

their obligations pursuant to t h i s  Agreement) and Sellers shall not haw 
waived such condition in writing at or before the Closing Date, or (ii) at 01 
before the Closing Date, Purchaser is in mate~ial breach of this Agreemen' 
and Purchaser shall not have cured such material brmeach within such five (5: 
Business Day notice period. 

(d) By Purchaser, immediately if any of the following shall have occurred: 

(i) any Seller (A) agrees in writing, (B) publicly announces its 
intention, or (C) is authorized by its board of directors or 
members either ( x )  to proceed with an Alternative 
Transactjon other than in- accordance with the Bidding 
Procedures, irrespective of whether or not such Alternative 
Transaction is approved by the Bankruptcy Court andlor 
consummated, or (y) not to sell, transfer, lease or otheiwise 
dispose of, directly or indirectly, including through an 
assets sale, stock sale, merger, reorganization or other 
similar transaction, all or a material portion of the 
Purchased Assets to Purchaser or a Third Party whether as 
a result of the proposal of a stand"-alone plan of 
reorganization or otherwise; 

(ii)  the Bankruptcy Court approves an Alternative Transaction, 
or an Alternative Transaction is consummated; 

(iji) prior to the Closing, other than in accordance with the 
Bidding Procedures, any Seller files a motion with the 
Bankruptcy Court to approve a sale to a Third Party of a13 
or any materia1 portion of the Purchased Assets which 
under this Agreement are intended to be conveyed to 
Purchaser; 
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e Sale 
of the 
n 114) 

(iv) prior to Closing, any Seller files with the Banknrptcy 
Court a plan of reorganization the form and content of 
which has not been approved by Purchaser; 

(i) Automatjcally and by no further act or action of either party, if h e  Closing shall no1 
have occurred on or before December 17,2003. 

(v) the voluntary dismissal or conversion, prior to the Closing, 
of the Bankruptcy Cases to a case under Chapter 7 of the 
Bankruptcy Code; OT 

(vi) either (x) the Sale Order is not entered by the sixty fifth 
(65th) day after the commencement of the Bankruptcy 
Cases, (y) the Sale Order is not a Final Order within 
founeen (14) days thereafter or (2) the Bankruptcy Court 
shall have denied the Sale Motion. 

(e )  By Purchaser, immediately if any of the following shall have occurred: 

(i) Prior to the Closing Date, the Bankruptcy Cases are 
dismissed; 

(ii) Sellers fail to commence the Bankruptcy Cases or file the 
Sale Motion within one (1) Business Day of the date of this 
Agreement; or 

(5) Sellers fail to obtain the Bidding Procedures Order within 
twenty one (21) days following the commencement of the 
Bankruptcy Cases; or 

(iv) Sellers fail to pay any Cure Amounts in excess of the 
Maximum Cure Amount and Purchaser shall elect not to 
fund such amounts pursuant to Section 2.14 hereof. 

( f )  By Sellers if the Bankruptcy Co-art approves an Alternative Transaction. 

(g) [Intentional I y Omitted, 3 

(h) Automatically and by no furtheract or action of either party, if either (i) I 
Order is not entered by the seventy-fifth (7Sth) day after the commencemtr 
Bankruptcy Cases, OT (ii) the Sale Order is not a Final Order within fourtc 
days thereafler - 

Section 12.2. Effect of Termination: Breakup Fee. 
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(a) In the event this Agreement is terminated pursuant to Section 12.1, all 
further obligations of the parties hereunder shall terminate except for 
Section 12.2, provided, however, that nothing in this Section 12-2 shall 
relieve any party hereto of any liability for the willful breach of any of the 
covenants o r o f a  ny of the representations o r w arrantjes contained i n this 
Agreement prior to such temination. 

(b) [Intentionally omitted.] 

(c )  IJpon the termination of this Agreement by either party at a time when 
Purchaser has the right to terminate this Agreement pursuant to Sections 
12.1 (b)(ii) or Sections 12. I (d)(i)-(v), Sellers shall concurrently with such 
termination pay Purchaser an amount in cash equal to $1,000,000 (the 
”Breakup Fee”) by wire transfer of immediately available funds to an 
account designated in writing by Purchaser. In no event shall more than one 
Breakup Fee be payable. 

(d) Purchaser and Sellers hereby agree that the Breakup Fee: (i) is not a penalty, 
but rather, is a reasonable estimate of the damages to be suffered by 
Purchaser in the event the transactions contemplated by this Agreement are 
not consummated under the circumstances set forth herein, (ii) is a 
necessary inducement for Purchaser to propose the transactions 
contemplated by this Agreement and (iij) shall be the sole remedy of 
Purchaser for breach of this Agreement if this Agreement is teminated 
under circumstances where the Breakup Fee is payable. 

I 

ARTICLE XnI 
MISCELLANEOUS PROVISIONS 

Touch A merica shall b e d eemed t o b e n otice t o a 11 S ellers. S uch n otices, d emands 
c~”.micotjons shall be sent to Sellers and to Purchaser at the addresses indicated below 

I f  to any Seller: 

With a copy to: 

Touch America Holdings, hc.  
130 N. Main 
Butte, MT 59701 
Telephone: (406) 497-5422 
Fax: (406) 497-5240 
Attn: Jerrold P. Pedcrson, VP and CFO 

Milbank, Tweed, Hadley lk McCloy LLP 
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1 Chase Manhattan Plaza 
New York, NY 10005 
Telephone: (212) 530-500 

Atm: John 'I-. O'Connor, Esq. 
Fax: (212) 530-5219 

If to Purchaser: 

With copies to: 

36Qnetworks Corporation 
2401 Fourth Avenue 
Suite 1100 
Seattle, WA 98121 
Telephone: (206) 239-4360 

Attn: Greg Mafki, CEO 
Fa: (206) 239-4365 

3 60networks Corporation 
2401 Fourth Avenue 
Suite 1 100 
Seattle, WA 98121 
Telephone: (206) 239-4360 

Attn: Lin Gentemam, Esq., General Counsel 
Fu: (206) 239-4365 

Fraser Stryker Meusey Olson Boyer & Bloch, P.C. 
409 South 17'h Street, Suite 500 
Omaha, NE 68102 
Telephone: (402) 341 -6000 

Attn: Patrick 3.. D u m ,  Esq. 
Fax: (402) 341-8290 

or to such other address as either party hereto may, fTom time to time, designate in 
delivered pursuant to the terms of this Section- 

Section 13.2. Amendments. The terms, provisions and conditions of this Ag 
may not be changed, modified or amended in any manner except by an instrument in 
duly executed by all of the parties hereto. 

Section 13.3. A s s i m e n t  and Parties in Interest. 

80 



AFA Execution Version 
W33lb2 07 

the Closing, Purchaser may assign all of its rights hereunder or to any othe 
Person which acquires all or substantially all of the assets of, or equi 
interest in, the Relevant Business. 

entity other than the parties hereto and their respective permitted successor 
and assigns. 

(b) This Agreement shall no! confer any rights or remedies upon any 

Section 1 3-4.. A nnouncements. A I1 p ress r eleases, notices t o c usto 
and similar public announcements prior to or within five days after the Closin 
to this Agreement and the transactions contemplated by this Agreement s h 
Purchaser prior to the issuance thereof; provided that either party may make 
disclosure it believes in good faith is required by law, regulation or rule of any stock 
on which its securities are traded (in which case the disclosing party shall use Best 
advise the other party prior to making such disclosure and to provide the other party 
opportunity to review the proposed disclosure). 

Section 13.5. Expenses. Except as othenvise expressly set forth in thi 
each party to this Agreement shall bear all of its legal, accounting, investment bank 
expenses incurred by it  or on its behalf in connection with the transactions conte 
Agreement, whether or not such transactions are consummated, 

Section 13.6. Entire Ameement. This Agreement (including the Ancill 
and the Exhibits and Schedules attached hereto and thereto) constitutes the e 
among the parties hereto with respect to the subject matter hereof, supersed 
substitution for any and all prior agreements and understandings among them 
subject matter and no party shall be liable or bound to the other party hereto in any 
respect to such subject matter by any warranties, representations, indemnities, c 
agreements except as specifically set forth herein. The Exhibits and Schedules t 
are hereby incorporated and made a part hereof and are an integral part of this Agreeme 

Section 13.7. Countemarts. For the convenience of the parties, any n d b e r  o 
counterparts of this Agreement may be executed by any one or more parties hereto, and e a d  
such executed counterpart shall be, and shall be deemed to be, an original, but all of whi h shal 
constjtute, and shall be deemed td constitute, in the aggregate but one and the same instnr ent. 

(a) This Agreement and the legal relations between the parties hereto shall b 

York applicable to contracts made and performed therein and th 

Section I3& Governine Law: Venue. 

governed by and construed in accordance with the laws of the State of Ne 

Bankruptcy Code, to the extent applicable. 1 
(b) AAer closing of the Bankruptcy Cases, any proceeding seeking to enforce! 

any provision of, or based on any right arising out of, this Agreement 
only be brought against any of the parties in the courts of the State of Ne 
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York, or, if it has or can acquire jurisdiction, in the United States District 
Court for the Southern District of New York, and each of the parties 
consents to the jurisdiction of such courts (and of the appropriate appellate 
courts) in any such action or proceeding and waives any objection to venue 
laid therein. 

(c) During t he p endency o f t he B ankruptcy C ases any P roceeding s eeking to 
enforce any provision of, or based on any right arising out of, this 
Agreement may only be brought against any of the parties in the Banknptcy 
Court, and each of the parties consents to the jurisdiction of the Bankruptcy 
Court (and of the appropriate appellate courts) in any such action or 

I 

Section 13.9 Specific Performance. Without limiting or waiving in any resp ct any 
rights or remedies of Purchaser under this Agreement now or hereinafter existing at la or in 
equity or by statute, each of the parties hereto shall be entitled to seek specific perform ce ol 
the obligations 10 be performed by the other in accordance with the provisions of this Agr ement. 

Section 13..10. Ancj1la.w AFeements. To the extent the provisions o f  any I cillarq 
Agreement conflict with the provisions of this Agreement, the provisions of this Agreem t shall 
control. 

Section 13.1 1. Touch America Actin3 on Behalf of Sellers. For all purposes he eundeI 
(including performance of obligations), except where the context expressly requires o erwise, 
Touch America may act on behalf of, and Purchaser shall accept performance by, d may 
tender performance to, Touch America on behalf of, any and all Sellers and all Sellers hereby 
authorize Touch America to act on its behalf except where the context requires o envise. 
Unless otherwise directed by Sellers in writing to Purchaser, the payment of money by P rchaser 
to Touch America shall be deemed a payment of money by Purchaser to Sellers as their i terests b -I 1 - m a y  appear. 

[REMAINDER OF PAGE INTENTIONALLY BLANK; SIGNATURE PAGES FOLL b 
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By: 4 
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By:. 
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IN WlTNESS WHEREOF, Sellers and Purchaser have executed and delivc 
lent as of the day and year first writfen above. 

RS 

- 

SING COMPANY, LLC 

-.. 

d thir 

i 
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ASSUMPTION AGREEMENT 

THIS ASSUMPTION AGREEMENT, dated as of 
by and among Touch America Holdings, Inc., a Delaware corpo 
"Touch America"), and the subsidian'es of Touch America lisle 
(inchding their respective successors, each a "Seller" and to 
"Sellers"); 360networks Corporation (including its succ 
"Purchaser"), a corporation continued federally under the laws of Canada. 

WHEREAS, Purchaser and SeJIers have entered into 
Agreement, dated as of June -, 2003 (the "Asset Purchase Agree 
defined herein shaIl have the meanings ascribed to them in the 
pursuant to which Sellers have agreed to sell, transfer, convey, as 
and Purchaser has agreed to purchase from Sellers certain of the 
related to the Relevant Business, and Purchaser has agreed, in partial consideratio 
assume certain obligations in connection therewith pursuant to Article 31 of the A 
Agreement, by executing this Assumption Agreement; and 

WHEREAS, pursuant to Section 2.2 of the Asset Purchase Agreement 
required to execute and deliver to Sellers this Assumption Agreement wher 
assumes such obligations. 

NOW, THEREFORE, for and in consideration of the mutual covenants 
herein and other good and valuable consideration the receipt and sufficiency of w 
acknowledged, Purchaser hereby undertakes and agrees from and after the date hereo 
the limitations contained herein and in the Asset Purchase Agreement, to assume 
perform and discharge when due the Assumed Liabilities specified to be assum 
under the Asset Purchase Agreement. 

Nothing contained herein shall require Purchaser to pay or dischar 
obligations expressly assumed hereby so long as Purchaser shall in good faith c 
be contested the mount  or validity thereof. Purchaser shall not assume the Ex 
which shall remain the sole obligation of Sellers, their successors and assigns. 
than Sellers, their successors and assigns shall have any rights under this Assu 
or the provisions contained herein. 

This Assumption Agreement may be executed in any number of c 
which will be deemed an original, but all of which together will constitut 
instrument. This Assumption Agreement shall be govemed by and construe 
the laws ofthe State of New York applicable to a contract execut 
without giving effect to the conflicts of laws principles thereof, except 
any orher jurisdiction to have the law of such oiher jurjsdiction g 
Agreement in order for this Assumption Agreement to be effective in 
of such other jurisdiction shall govern this Assumption Agreement to such extent- I 

I 

1 
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IN WITNESS WHEREOF, the undersigned have caused their duly authorizec 
to execute this Assumption Agreement on the day and year first above written. 

SELLERS 

TOUCH AMERlCA HOLDINGS, MC. 

By: [Exhibit only: not for execution] 
Name: 
Title: 

?OUCH AMERICA, MC. 

By: [Exhibit only: not for execution] 
Name: 
Title: 

SIERRA TOUCH AMERICA, LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

TOUCH AMERICA PURCHASING COMPANY, LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

TOUCH AMERICA INTANGIBLE HOL,DMG COMPANY, LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

AMERICAN FlBER TOUCH LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

ENTECH, LLC 

By: [Exhibit oniy: not for execution] 
Name: 
Title: 

3 
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PURCHASER 

360NETWORKS CORPORATION 

By: [Exhibit only: not for execution] 
Name: 
Title: 

3 
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consideration therefor, to assume certain obligations in connection therewith by executing 
Assumption Agreement of even date herewith; and 

GENERAL ASSIGNMENT AND BILL OF SALE 

an 

the sale, transfer, conveyance, assignment and delivery thereof; 

NOW, THEREFORE, for and in consideration of the mutual covenants 

Sellers hereby constitute and appoint Purchaser the true and lawful attorney of 
with full power of' substitution, in the name of each of Sellers OT Purchaser, but on behal 

ccntajned 



M A  Execution Version EXHlBlT B 

for the benefit of Purchaser: (i) to demand and receive from time to time any and a 
Assigned Assets and to make endorsements and give receipts and releases for and in r( 
the same and any part thereof; (ii) to institute, prosecute, compromise and settle anj 
Proceedings that Purchaser may deem proper in order to collect, assert or enforce an 
right or title of any kind in or to the Assigned Assets; (iii) to defend or compromise a 
Proceedings in respect of any of the Assigned Assets; and (iv) to do all such acts and 
relation to the matters set forth in the preceding clauses (i) through (iii) as Purchaser sh 
desirable. Sellers hereby acknowledge that the appointment hereby made and the power 
granted are coupled with an interest and are not and shall not be revocable by it in any m 
for any reason. Purchaser shall indemnify and hold harmless Sellers and their oficers, c 
employees, agents and Affiliates from any and all damages caused by or arising ou 
breach of applicable law by Purchaser in its exercise of the aforesaid powers. 

/ 

This General Assignment and Bill of Sale may be executed in any nu 
counterparts, each of which will be deemed an original, but all of which together will c 
one and the same instrument. 

This General Assignment and Bill of Sale shall be governed by and cons 
accordance with the laws of the State of New York applicable to a contract exect 
performed in such State without giving effect to the conflicts of laws principles thereo: 
that jf it is necessary in any other jurisdiction to have the law of such other jurisdictioi 
this General Assignment and Bill of Sale in order for this General Assignment and Bill o 
be effective in any respect, then the laws of such other jurisdiction shall govern this 
Assignment and Bill of Sale to such extent. 

[REMAINDER OF PAGE INTENTIONALLY BLANK; SIGNATURE PAGE FOLL( 
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IN WITNESS WHEREOF, the undersigned have caused their duly authorize 
to execute this General Assignment and Bill of Sale on the day and year first above wnrtkn. 

I 
SELLERS 

TOUCH AMERICA HOLDINGS, TNC. 

By: [Exhibit only: not for execution] 
Name: 
Title: 

TOUCH AMERICA, TNC. 

By: [Exhibit only: not for execution] 
Name: 
Title: 

SIERRA TOUCH AMERICA, LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

TOUCH AMERICA PURCHASING CObJlPi J? LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

TOUCH AMERICA MTANGlBLE HOLDMG COMPANY, LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

AMERICAN FIBER TOUCH LLC 

By: [,Exbibit only: not for execution’] 
Name: 
Title: 

ENTECH, LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: -- 

. .-- 

I 
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PURCHASER 

360NETWQRKS CORPORATION 

By: [Exhibit only: not for execution] 
Name: 
Title: 

4 
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ESCROW AGREEMENT 

EXHJB17 C 
i W325090.06 
I 

assigns, 

hereby agree as follows: 

and 

follows: 

the Asset Purchase Agreement. 

in any capacity. i 

1 

I 
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Section 3, Investment of the Escrow Fund: Taxes. 

(a) Except as Purchaser and Sellers may fiom time to time jointly instruct Escr 
Agent in writing, the Escrow Fund shall be invested from time to tim 
extent possible, in United States Treasury bills having a remaining ma 
ninety (90) days or less and repurchase obligations secured by such Uni 
States Treasury bills, with any remainder being deposited and maintained i 
money market deposit account with Escrow Agent until disbursement 
entire Escrow Fund, Escrow Agent is authorized to Ijquidate'in acco 
with its customixy procedures any portion of the Escrow Fund consisting 
investments to provide for payments required to be made under t 
Agreement . 

(b) The Escrow Agent shall receive and collect any and all interest, income an 
other earnings of a similar nature arising with respect to the Escrow Fund, an 
shall deposit such interest, income and other earnings in the Escrow Fund an 
the amount ofthe Escrow Fund shall be increased accordingly. 

(c) All taxes in respect of eamings on the Escrow Fund shall be the obligation o 
and shall be paid when due by the party receiving such amounts. Purchas 
and Sellers shall each indemnify and hold the Escrow Agent harmless fto 
and against all such taxes. 

Section 4. Distributions of The Escrow Fund. 

1 7 i 

(a) From time to time on or before -, 200, Purchaser may giv 
notice (a "Notice") to Sellers and Escrow Agent specifying in reasonabl 
detail he  nature and dollar amount of any claim (a "Claim") it may hav 
under Article X of the Asset Purchase Agreement; Purchaser may make mor 
than one claim with respect to any underlying state of facts. If Sellers giv 
notice to Purchaser and Escrow Agent disputing any Claim (a "Counte 
Notice") within ten (IO) days following receipt by Sellers of the Notic 
regarding such Claim, such Claim shall be resolved as provided in Sectio 
4@). If no Counter Notice is received by Escrow Agent within such ten (1 0 
day period, then the dollar amount of damages claimed by Purchaser as se 

Purchaser the dollar amount claimed in the Notice fiom (and only to th 
extent of) the Escrow Fund. Escrow Agent shall not inquire into or conside 

forth in its Notice shall be deemed esiablished for purposes of this Escro 
Ageement and the Asset Purchase Agreement and, on the next Business Da 
following the end of such ten (20) day period, Escrow Agent shall pay t 

whether a Claim complies with the requirements of the Asset Purchase[ 
Agreement. 1 

(b) If a Counter Notice is given with respect to a CIaim, Escrow Agent shall make! 
payment with respect thereto only in accordance with (i) joint written 

I 

2 
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Section 6. Duties and Oblinations of the Escrow AEent. The duties and obligations 
the Escrow Agent shall be limited to and determined solely by the provisions of this 
Agreement and the certificates delivered in accordance herewith, and the Escrow Agert 

EXHIBIT C 
IK1uDw.m 

! 
! 

oi 
Escrow 

is no1 
charged with knowledge of or any duties or responsibilities in respect of any other agreebent 
document. In " m e  and not in limitation of the foregoing: 

(a) the Escrow Agent shall not be liable for any JOSS of interest sustained as a. 
result of investments made hereunder in accordance with the terms hereof, 
including any liquidation of any investment of the Escrow Fund prior to its 
maturity effected in order to make a payment required by the terms of this 
Escrow Agreement; 

(b) the Escrow Agent sball be filly protected in relying in good faith upon an) 
written certiccation, notice, direction, request, waiver, consent, receipt 01 
other document that the Escrow Agent reasonably believes to be genuine and. 
duly authorized, executed and delivered; 

- -  -_  

(c) the Escrow Agent shall not be liable for any error of judgment, or for any act 
done or omitted by it, or for any mistake h fzct or law, or for anything that it 
may do or refrain fiom doing in connection herewith; provided, however, that 
notwithstanding any other provision in this Escrow Agreement, the Escrow 
Agent shall be liable for its willfi.11 misconduct or gross negligence or breach 
of this Escrow Agreement; 

(d) the Escrow Agent may seek the advice of legal counsel sefected with 
reasonable care in the event of any dispute or question as to the construction 
of any of the provisions of this Escrow Agreement or its duties hereunder, and 
it sha!l incur no liability and shall be fully protected in respect of any action 
taken, omitled or suffered by it in good faith in accordance with the opinion of 
such counsel; 

3 
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i 
I 

(e) in the event that the Escrow Agent shall in any instance, after seeking th 
advice of legal counsel pursuant to the immediately preceding clause, in goo 
faith be uncertain as to its duties or rights hereunder, it shall be entitled t 

addjtjon to those of its duties hereunder as to which there is no suc 
uncertainty, shall be to keep safely all property held in the Escrow Fund unt 1 
i t  shall be directed otherwise in writing by each of the parties hereto or by 

however, that  in the event that the Escrow Agent has not received such m'tte 
direction or court order within one hundred eighty (I SO) calendar days afte 

final, nonappealable order of a court of competent jurisdiction; provide 

requesting the same, it shaIl have the right to interplead Purchaser and Selle 
in any court of competent jurisdiction and request that such court determjne i 
rights and duties hereunder; and 

refbin from taking any action in that instance and its sole obligation, i [ i  
i 
l 
I 

i t 

i 

(0 the Escrow Agent may execute any of its powers or responsibilities hereunde 
and exercise any rights hereunder either directly or by or through agents o 
attomeys selected with reasonable care, and the Escrow Agent shall not b 
responsible for and shall not be under a duty to examine into or pass upon th 
validity, binding effect, execution or sufficiency of this Escrow Agreement o 
of any agreement amendatory or supplemental hereto. 1 Section 7. Cooperation. Purchaser on the one hand and Sellers on the other h d shall 

provide to the Escrow Agent all instruments and documents within their respective p wets tc 
provide that are reasonably necessary for the Escrow Agent to perform its du es and 

Sectjon 8. Fees and Expenses: Indemnity. The fees of the Escrow Agea for its 
services hereunder as and when billed by the Escrow Agent shall be paid by the Purcha 1 er, and 

responsibilities hereunder. 

Purchaser shall reimburse and indemnify the Escrow Agent for, and hold it h m l e s s  aga nst any 
loss, damages, cost or expense, including but not limited to reasonable attorneys' fees, rea onablj 
incurred by the Escrow Agent in connection with the Escrow Agent's performance of it dutier 
and obligations under this Escrow Agreement, as well as the reasonable costs and exp nses ol 
defending against any claim or liability relating to this Escrow Agreement; provi ed thai 
notwithstanding the foregoing, Purchaser shall not be required to indemnify the Escro Ageni 
for any such loss, liability, cost or expense arising as a result of the Escrow Agent's willhl 
misconduct or gross negligence or breach of this Escrow Agreement. 

! 
Section 9. Resimation and Removal of the Escrow Ag.ent. 

I I 

(a) The Escrow Agent may resign as such thirty (30) calendar days following the. 
giving of written notice thereof to Sellers and Purchaser. In addition, the 
Escrow Agent may be removed and replaced on a date designated in a wn'tteq 
instrument signed by Sellers and Purchaser and delivered to the Escrow! 
Agent. Notwithstanding the foregoing, no such resignation or removal shall be! 
effective until a successor escrow agent has acknowledged its appointment as1 

I 

such as provided in paragraph (c) below. In either event, upoiihe effective 

1 
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date of such resignation or removal, the Escrow Agent shall deliver th 
property comprising the Escrow Fund to such successor escrow agen 
together with such records maintained by the Escrow Agent in connectio 

Fund as such successor may reasonably request. 
with its duties hereunder and other information with respect to the Escro i 

@) If a successor escrow agent shall not have acknowledged its appointment 

the expiration of thirty (30) calendar days following the date o f  a notice 
such as provided in paragraph (c) beIow, in the case of a resignation, prior t 

resignation or, in the case of a removal, on the date designated for the Escrow 
Agent's removal, as the case may be, because Sellers and Purchaser are unabh 
to agree on a successor escrow agent, or for any other reason, the Escrov 
Agent may select a successor escrow agent and any such resultinfi 
appointment shaU be binding upon all of the parties to this Escrow 
Agreement, provided that any such successor selected by the Escrow Agenl 
shall be a Permitted Bank referred to in Section 3(a)(iv)(B). 

(c) Upon written acknowledgment by a successor escrow agent appointed ir 
accordance with the foregoing provisions of this Section 9 of its agreement tc 
serve as escrow agent hereunder and the receipt of the property ther 
comprising the Escrow Fund, the Escrow Agent shall be fully released a n c  
reIieved of all duties, responsibilities and obligations under this Escrov 
Agreement, subject to the proviso contained in Section 6(iii), and sucl 
successor escrow agent shall for all purposes hereof be the Escrow Agent. 

Section IO. Notices. Each notice, communication and delivery under this 
Agreement: (a) will be made in writing signed by the party giving it; (b) will specify the 
pursuant to which given; (c) shall be addressed to the parties at the following addresses, 
shall be deemed delivered on the date of personal delive~y or on the third Business D 
being mailed by certified mail, or on the next business day afier delivery to a con 
delivery service (such as Federal Express) as the case may be: 

- 
If to any Seller: Touch America Holdings, hc, 

130 Noa Main 
Butte, Montana 59701 
Telephone: (406) 497-5422 

Attn: Jerrold P. Pedemn, Vice President and CFO 
Fax: (406) 497-5240 

With a copy to: Milbank, Tweed, Hadley & McCloy LLP 
1 Chase Manhattan Plaza 
New York, NY 10005 
Telephone: (212) 530-5000 
Fax: (212) 530-5219 
Am: John T. O'Comor, Esq 

scrow 
ection 
nd (d: 

af ia  
I erci a3 
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If to Purchaser: 360networks Corporation 
2401 Fourth Avenue 
Suite 1 I00 
Seattle, WA 98 I2 I 
Telephone: (206) 239-4360 
Fax: (206) 2394365 
Attn: Chris MuelJer, SVP Corporate Development 

With copies to: 360networks Corporation 
2401 Fourth Avenue 
Suite 1100 
Seattle, WA 98 I21 
Telephone: (206) 239-4360 

Attn: Lin Gentemann, Esq, 
Fax: (206) 239-4365 

If to Escrow Agent: 

Fraser Stryker Meusey Olson Boyer & Bloch, P . C  
409 South 17* Street, Suite 500 
Omaha, NE 68 102 
Telephone: (402) 34 1 -6000 

Attn: Patrick 3. Dum,  Esq. 
Fa: (402) 341 -8290 

Attn: 

Such notice will be given to such other representative or at such other address 
designated in a notice given pursuant to the foregoing. If notice is given pursuant to 
of a pem'tted successor or assign, then notice will be given as set forth above to 

Section J I .  mendments, etc. This Escrow Agreement may be 
and any of the terms hereof may be waived, only by a written instrument 
behalf of Purchaser and Sellers and, with respect to any amendment that 
the Escrow Agent, the Escrow Agent. No waiver by any party of 
contained of this Escrow Agreement, in any one or more instances, 
constmed as a waiver of the same or any other term or condition of 

successor or assign. 

any future occasion. 

Section 12- Governing, Law. This ESCJOW Agreement shall be governed by anc 
construed in accordance with the laws of the State of New York applicable to a contract ejxecutec 
and performed in such State, whhout giving effect to the conflicts of laws principles therebf. 

6 
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i 
Section 13. Miscellaneous. This Escrow Agreement is binding upon and will 

the benefit ofthe parties hereto and their respective successors and permitted assigns. J J 
i ''Seller" or "Sellers" is used in this Escrow Agreement with reference to a period 

Closing, the term means those Sellers that are then in existence and the successur or su, 
to Sellers. The headings used in this Escrow Agreement have been inserted for conven 
reference only and do not define or limit the provisions hereof. This Escrow Agreemenl 
executed in any number of counterparts, each of which will be deemed an original, b 
which together will constitute one and the same instrument. 

[REMAINDER OF PAGE INTENTIONALLY BLANK, SIGNATURE PAGES FOLLC 
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delivered this Escrow Agreement as of the day and year first written above. ~ 

EXHIBIT C 
. W25D908 

SELLERS 

TOUCH AMERICA HOLDINGS, MC. 

By: [Exhibit only: not for execution] 
Name: 
Title: 

TOUCH AMERICA, INC. 

By: [Exhibit only: not for execution] 
Name: 
Title: 

SIERRA TOUCH AMERICA, LLC 

By: [Exhibit only; not for execution] 
Name: I 
Title: 

TOUCH AMERICA PURCHASING COMPANY, LL,C 

By: [Exhibit only: not for execution] 
Name: 
Title: 

TOUCH AMERlCA INTANGIBLE HOLDING COMPANY, L,LC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

AMERICAN FIBER TOUCH LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

ENTECH, LLC 

By: [Exhibit only: not for execution] 
Name: 
Title: 

i 
ed an+ 

I 
I 
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PURCHASER 

360NETWQRKS COWOMTION 

By: [Exhibit only: not for execution] 
Name: 
Title: 

ESCROW AGENT 

[ESCROW AGENT] 

By: [Exhibit only: not for execution] 
Name: 
Title: 

EXHIBIT C 
92so9o.os 

I 

I 
I i 
I 

I 

i 

i 
i 

I 

I 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re 

Touch America, Inc., et al., 

1 

1 
1 Case No. 03- u 
1 

1 Chapter 11  Cases 

Debtors. ) Jointly Administered 

ORDER UNDER 11 U.S.C. $ 8  105(a) AND 363 AND FED. R, 
BANKR. P. 2002 AND 6004: (I) APPROVING (A) NOTICE AM) 

BIDDING PROCEDURES AND (B) BID PROTECTIONS, 
MCLUDING, BREAK-IJ” FEE, OVERBID PROTECTIONS, AND 
NO-SOLJCITATION PROVISIONS IN CONNECTION WITH THE 
PROPOSED SALE OF CERTAIN OF THE DEBTORS’ ASSETS; 

AND (10 SCHEDaMG HEARING AND SETTING BIDDMG AND 
OBJECTION DEADLDIES W CONNECTION WITH SUCH SALE 

Upon the motion, dated June -, 2003 (the “Motion”), of the above-captio 

debtors and debtors-in-possession (collectively, the “Debtors*’), for, among other things, t 

(a) an order (the “Procedures Order”) pursuant to I 1 U.S.C. $6 I05(a) and 363 and Fed. I; 

Bankr. P. 2002 and 6004, among other things, (i) approving certain bid protections, inclui 

break-up fee (the “Breakup Fee”) and certain auction procedures and overbid requiremen 

(coIlectively with the Breakup Fee, the “Bidding Procedures”) with respect to the propost 

(the “Sale”) of certain of the ass& of the Debtors to 360networks Corporation.(including 

successors and permitted assigns, the “Purchaser”) pursuant to that certain Asset Purchasc 

Agreement (as amended fiom time to time, the “Purchase Agreement”)’ by and among th 

Purchaser and those of the Debtors party to the Purchase Agreement (collectively, the “Sc 

dated as of June -, 2003, and certain Ancillary Ageernents, substantially in the forms at 

P C  

’ Unless otherwise defined herein, capitalized terms used herein shall have the meanings ascribed to them ir 
Motion or the Purchase Agreement, as the case may be. To thc extent that any terms of this Order 
those of the Purchase Agreement are inconsistent, this Order shall control, 

ltry of: 
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as exhibits to the Purchase Agreement (collectively, the “Sellers”) to the Purchaser; or (b: 

another successfbl bidder (the “Successful Bidder”), (ii) scheduling a date for the hearing.to 

Findings of fact shall be construed as conclusions of law and conclusions of lnw shall be construed 3s 
findings offact when appropriate. Fed R. Bankr. P. 7052. 

2 

EWIBIT D 

2 

deadlines in connection with the Sale, and (iv) approving the form and manner of notice 

! 

hereof, 

157(a) and 1334 and this matter is a core proceeding under 28 U.S.C. § 157(b)(2)(A), (N), and 

1409. - . .  

B. Good and suffjcjent notice of the relief sought in the Motion with 

to the proposed Bidding Procedures, Breakup Fee, notice procedures and other related ma 

(as set forth herein) has been given and no other or firthgr nolice is required. A reasonable 

opportunity to object to or be heard regarding such relief has been, and with respect to the 

notice required hereby, will be, afforded to all jnterested persons and entities including the 

respect 

ten 

further 
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such committee has yet been appointed, then to each of the thirty largest creditors of the I 

(on a consolidated basis); and (iv) counsel to [the administrative agent for the Debtors’ 

postpetition lenders (the “DIP Lenders”) under the [NAME OF POSTPETITION CREDI’ 

AGREE.MENT’j; (v) all entities known to have expressed an interest in acquiring any of tl 

Purchased Assets; (vi) all entities known to have asseded any Lien in or upon any of the 

Purchased Assets; (vii) all federal, state and local taxing or repfatory authorities or recori 

offices that have (A) jurisdiction over the Relevant Business or any aspect thereof or (B) i 

reasonably known interest in the relief requested in the Motion; (viii) aI1 governmental ag 

having jurisdiction over the Relevant Business with respect to environmental laws; (ix) PI 

governmental approvals or permits applicable to the Relevant Business; (x) the United St; 

Attorney’s office and the attomeys general of a11 states in which the Purchased Assets are 

located; (xi) the Federal Communications Commission and applicable state public utility 

commissions; (xii) the Securities and Exchange Commission; and (xiii) all ofher parties tk 

filed a notice of appearance and demand for service of papers in these bankruptcy cases Ui 

Bankruptcy Rule 2002 as of the date of the Motion (collectively, the “lnitial Notice Partie 

No other or Further notice of  the request for the relief granted herein need be given. 

C. The Debtors’ proposed notice of the Sale, including, without limita 

&e sale of the Purchased Assets and the assumption and assignment of the Assumed Agre 

to be assumed at the Closing (collectively, the “Initial Assumed Agreements”) attached hr 

Exhjbit A is appropriate and reasonably calculated to provide all interested parties With ti1 

and proper notice of the Sale and Bidding Procedures. 

3 
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E. The Debtors have demonstrated a compelling and sound business 

4 

of preserving the Debtors' estates, within the meaning of section 503@) ofthe BanlauptcIi 

(b) of substantial benefit to the Debtors' estates; (c) reasonable and appropriate, given, 

other things, (i) the size and nature of the proposed Sale the substantial efforts that have 

and will be expended by the Purchaser, and the benefits the Purchaser has provided to the 

Debtors' estates and creditors and all parties in interest herein by helping to maximize the 

of the Purchased Assets, (d) not a penalty, but rather, a reasonable estimate of the damage: 

Code; 

ammg 

bzen 

value 

to be 



inducement for, and an express condition of; the Purchaser’s willingness to enter into the 

Purchase Agreement; and (iii) the Purchaser is unwilling to commit to hold open its offer 

purchase the Purchased Assets and consummate the ofher transactions under the terms of 

H. The entry of tbis Order is in the best interests of the Debtors and th ir 1 ;  
t 

Purchase Agreement unless it  is assured of the payment of the Breakup Fee. 

estates, creditors and a11 other parties in interest herein; and it is therefore hereby 

ORDERED, ADJUDGED AND DECREED THAT: i 
Ovemling of Objections 

1. Any objections to the entry ofthis Procedures Order or the relief gr nted 

herein and in the Motion that have not been withdrawn, waived or settled, and all reservat ons of 

rights included therein, are hereby denied and overruled on the merits with prejudice. 1 
Notice of Auction and Sale 

2. The notice (the “Notice of Auction and Sale Wearing”) of, among o er 

things: (j) the Auction, (ij) the Sale; (iii) the assignment and assumption of the Initial Ass med 

Agreements; and (iv) the Bidding Procedures, substantially in the fom attached hereto as xhibit 

A, is approved in all respects. 

3.  As soon as practicable after the entry of this Procedures Order (and in any 

2003), the Debtors shall cause the Notice of Auction and S ~ le event, no later than 

Hearing to be: (i) published in the national editions of either The Wall Street Joumal or Tl!e New 

York Times; and (ii) served, pursuant to Bankruptcy Rule 2002(1), on (a) the Initial Notic 

1 - 
5 

o 

the 



“Committee”), (iii) all non-Debtor parties to the Initial Assumed Agreements; and (jv) all 

6 

i 

other 1 

4. The service of the Notice of Auction and Sale Hearing (including t e 

proper notice of the relief sought in the Motion with respect to the Auction, the Sale Heari g, the 

Sale, and other related matters including to those parties-in-interest unknown to the Debtu , and 

any requirements for other notice are waived and dispensed with pursuant to Bankruptcy $les 

2002,6004,6006 and 9007 and sections 102 and 105 of the Bankruptcy Code, and no 0th r or 

further notice of the Bidding Procedures, the Sale, or the assumption and assignment of th 

Initial Assumed Agreements is required. 

I 
1 

t 
t 

Notice of Proposed A s s i m e n t  and Cure Amounts 

The notice (the “Initial Assumption Notice”) of, among other thhgs: (i) 

the Debtors’ intention to assume and assign to the Purchaser, as of the Closing Date, the Mia1 

Assumed Agreements; and (ii) the amounts (each, a “Cure Amount”), ifany, required to be paid 

to cure any m0r.e t .q  defaults re!ztsd to each such Initial Assumed Agreement, substantial y in 

the form annexed hereto as Exhibit C, is approved in all respects. 

5.  

I 6, No later than , 2003, the Debtors shall serve the ’Initial 1 
I 

Assumption Notice on all non-Debtor parties to the initial Assumed Agreements(collecti~dy, 

the "initial Assumption Notice Parties”). 

7. Each Initial Assumption Notice Party shall have until 4:OO p-m. (Eattern 

Daylight Savings Time) on , 2003 (fie “Assignment Objection Deadline”) to file [with 

the Court and serve upon the Debtors’ and the Purchaser’s respective counsel any objectio to 

I 

t 
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specificity (y) the reason for its objection to such assumption and assignment, or (2) what 

Amount it asserts is required (with appropriate documentation in support thereof), If no 

“1’”” 
Cure 8 

all such parties, with respect to such Initial Assumed Agreement or on grounds that any 

additional arnounts are due or defaults exist,  or conditions to assignment must be satisfied, 

at the Sale Hearing; or (b) at such other date as the Court may designate. However, if a di puted 6 

under 

7 



Agreement may be assumed and assigned to the Purchaser, provided that the Cure Amour 

asserted by the objecting party (or such lower amount as may be fixed by the Court) shall 

deposited with and held in a segregated account by the Sellers or such other person as the 

separate Order of this Court, upon proper notice and hearing. 

Purchaser Protections 

t 

be 

Court 

8 



herein in their entirety) are approved in all respects and shall apply with respect to, and sh 

Bidding Procedures) for all purposes. 

111 

The Auction 

9 

and (jv) the assumption and assignment of the Assumed Agreements. 

18. Any person wishing to submit a higher or better offer for the Purchzsed 

Assets must do so strictly in accordance with the terms of the Bidding Procedures. 
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20. The Auction, ifrequired, will commence at 

-9 2003, at the offices of Savings Time) on 

later time or other place as ageed by the Purchaser and the Sellers, and which the Sellers 

notify all Qualified Bidders who have submitted Qualified Bids. 

- 

ing; 

The Sale Hearinx 

21. A hearing (as defined above, the “Sale Hearing”) to consider: (i) fh 

(ii) the assumption and assignment ofthe X t i a l  Assumed Agreements and certain other I 

requested in the Motion; and (iii) the entry of the proposed Sale Order, shall be held on - 

-9 2003, at -:- ,m. (Eastem Daylight Savings Time) before this Court. 

22. Objections to the entry of the Sale Order, if any, must: (a) be in WI 

(b) conform to the requirements of the Bankruptcy Code, the Bankruptcy Rules and the L 

Rules of the United States Bankruptcy Court for the District of Delaware; (c) set forth tht 

of the objector and the nature and amount of any claim or interest held by and against the 

name 

Debtors’ estates or property; (d) state the legal and factual basis for the objection and 

grounds therefor; ( e )  be filed with this Court; and (0 be served upon the Debtors’ 

-9 2003 (the “Objection Deadline”). Only timely filed and senred responses, 

to be actually received by no later than 4:OO p-m. (Eastem Daylight Savings T h e )  on 

pleadings will be considered by the Court at the Sale Hearing. 
4 

23. The failure of any person or entity to timely file its objection shaI1 de a bar 
I 

to the assertion, at the Sale Hearing or thereafter, of any objection to the Motion, the Sale r the 

consummation and performance of the Purchase Agreement and the tr.ansactjons contempl B ted 

thereby (including, without limiiation, the assumption and assignment of the Initial Assumed ! 

t 
I 

Agreements). 

10 



24. The Sale Hearing may be adjourned, from time to time, 

APA Execution Version 

notice to creditors or parties in interest other than by announcement of said 

or on the Court's calendar on the date scheduled for such hearing. 

No Solicitation 

25. Section [6.7(a)] of the Purchase Agreement is approved in its entire 

Pursuant thereto, among other things, Sellers shall not, nor shall they cause their officers, gents, t 
transaction that would render impossible the transactions between the Sellers and Purchas r 

contemplated by the Purchase Agreement, except in compliance with the Bidding Proced res 

representative and other persons acting on their behalf to, seek or solicit offers for any 

and this Order. I 
i 
I 

A dd i ti on al Provi si ons 

26. The Debtors are authorized and empowered to take such steps, exp 

such sums of'money, and do such other things as may be necessary to implement and e 

terms and requirements established by this Procedures Order. 

27. The Debtors are hereby authoxized to conduct the Sale without the 

necessity of complying with any state or local bulk transfer laws or requirements. 

28. The automatic stay provisions of section 362 of the Bankruptcy Co e shall 

29. Section [6.7@)] of the Purchase Ageement is approved in its entire . 
Sellers shall prompt1y notify Purchaser orally and in writing of any request for jnformatio , 

proposal, discussion, negotiation or inquiry received after the date of the Purchase Agreer&nt in 
1 not apply to Purchaser's rights to terminate the Purchase Agreement in accordance with 

terms the reofi 

connection with any Takeover Proposal and SeIlers shall promptly (but in any event withid one 

(1) Business Day) communkate to Purchaser the material tenns and conditions of any suc 

I 

h 



entirety. SeIlers shall not fum'sh information concerning their business, properties cw ass ts to 

any Third Party, except pursuant to a confidentiality agreement with terms and condition no less 

restrictive than those contained in the Confidentiality Ageement. Sellers shall not releas any 

Third Party fiom, or waive any provision of, any such confidentiality agreement or any si ilar 

b 

12 

Purchaser in writing at such time as any Takeover Proposal has been determined to be a 

Qualified Bid. 



be eflective and enforceable immediately upon entry on this Court’s docket. 

13 
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Touch America, Inc. 

Bidding Proced urts 

EXklBJT D 

I 
I 1 

1 I 

I 

I 

! 
I 

! i 
I 
I I j I 

Set forih below are the bidding procedures (the “Bidding 
employed with respect to the transactions contemplated by the Asset 
amended fkom time to time, the “Purchase Agreemer~t”)~ by and 
Corporation (including its SUCC~SSO~S and permitted assigns, the “Proposed 
of the Debtors that are parties to the Purchase Ageement (collectively, the 
June -, 2003, and certain Ancillary Agreements (including the Transition Services 

defined more specifically in the Purchase Agreement, the “Purchased Assets”). 
moved for, and will seek, entry of an order by the Bankruptcy Court authorizing 
the Sale to a Qualified Bidder (as defined below) that the Sellers determine to 

“Sellers”), concerning the prospective sale (the “Sale”) of certain of the Sellers’ assets (a 
substantially in the forms attached as exhibits to the Purchase Agreement (collectively, 

highest or otherwise best offer for the Purchased Assets. 

The Bidding Process 

The SelIers will: (i) receive offers from Qualified Bidders; (ij) determine 
any person is a Qualified Bidder; (iii) coordinate the efforts of Qualified Bidders in 
their respective due diligence investigations regarding the Purchased Assets 
evaluate any offer made by a Qualified Bidder to purchase the Purchased 
the “Bidding Process”). Any person who wisbes to participate in the 
Qualified Bidder, and neither the Sellers nor their representatives are 
infomation of any kind whatsoever relating to the Sellers or the 

Bidding Process which, in their sole judgment, will better 
who is not a Qualified Bidder. The Sellers have the right to adopt such other rules for the 

Process and which are not inconsistent with any of the other provisions hereof or of any 
Bankruptcy Court order. 

Determimtiior: of“Qua1ified Bidder” Status 

In order to participate in the Bidding Process, each person (a “Potential Bi der”), 

1, An executed confidentiality agreement in form and substance satis i ctory 

other than the Proposed Purchaser, must deliver (unless previously delivered) to the Selle s: 

to the Sellers; and 

2. Current audited financial statements of the Potential Bidder or, if 
Potential Bidder is an entity fonned for the purpose of acquiring th 

Unless otherwise defined herein, capitalized lerms used herein shall have the meanings ascribed 3 

the Purchase AgreemenL 

14 
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(a) MiIbank, Tweed, Hadley & McCloy LLP, One Chase Manhattan 
York, NY 10005, Attention: John O’Connor, Esq, And (b) [Evercore], not later 
(Eastern Daylight Savings Time) on 2003 [Five business days 
Hearing] (the “Bid Deadline”). If  the Sellers extend;he Bid Deadline, they shall promptli notify 
all Qualified Bidders of such extension. 

I 

IS 
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i 
Determination of “Qualified Bid” Status 

I 

A bid received from a Qualified Bidder will constitute a 
includes all of the Required Bid Documents listed below and meets all 
set forth below. Notwithstanding the foregoing, the Purchase Agreement will be 
Qualified Bid for all purposes in connection with the Bidding Process, the 
below) and the Sale.. 

Required Bid Documents. All bids must include the following documents 
(collectively, the “Required Bid Documents”): 

1. A written offer stating that: (i) 
or substantially all of the 
a31 of the Assumed Liabilities; (ii) the Qualified 
into a legally binding purchase and sale 

Purchase Agreement (other than 
not more than one Business Day 
the Sale Order; and 
the end of the 
Purchased Assets; and 

or bank check (or other form acceptable to the Sellers in their sole 

. - . - .  - _  - Deposit. . - * . - -.- .-- . 
! 

Bid Requirements. All bids must satisfy the followjng requirements (colledtively, 

1. The bid must provide for an aggregate purchase price for the Purch I sed 

the “Bid Requirements”): 

Assets of at least $500,000 greater than the sum ofi (x) t h e  
Breakup Fee; plus (y) the consideration to the Sellers 
Purchase Agreement including the payment of the 
assumption of the Assumed Liabilities). 

The bid must be, in the Sellers’ business judgment, on substantiall the 
same or better terms and conditions than those set forth in the Purc ase 
Agreement. 

T31e bid (other than the Proposed Purchaser’s bid) is accompanied b 
satisfactory evidence of committed financing or other ability to pe ~ r m  
the acquisition offhe Purchased Assets. 

2. i 3. 

16 
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4. The bid is not conditioned upon the Bankruptcy Court’s 

opportunity to conduct any and all due diligence 
The bid acknowledges and represents that the 

independent review, investigation and/or 
Assets prior to making its offer; (2) has relied 

and/or the Purchased Assets in making 
any written or oral statements, 
guaranties whatsoever, 
otherwise, regarding 
information 
expessly stated in these Bidding Procedures. 

bid protections, such as a breakup fee, termination fee, expense 
reimbursement or similar type of payment. 

5 .  

! 

6.  The bid is received by the Bid Deadline. 

Auction 1 

Deadline, the Proposed Purchaser’s bid will be deemed the Successful Bid, and 
proceed with the transactions contemplated by the Purchase Agreement. 

The Auction, if required, will commence at 
Time) on 2003 mot to be less than.3 

submitted Qualified Bids. 

of the bids of all such Qualified Bidders, 

Bidders will be entitled to make any subsequent Qualified Bids at the Auction. 

Dwing the Auction, bidding will begin at the purchase price stated in the highest 
or otherwise best Qualified Bid (taking into account the Breakup Fee), and will subsequen 
continue in minimum increments of at least $250,000 higher than the previous Qualified 

17 
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Bidding at the Auction will continue until such time as the highest or othe ise 
best Qualified Bid is determined. Upon conclusion ofthe Auction, the Sellers will: (i) re iew 
each Qualified Bid on the basis of financial and contractual terms and other factors relev nt to 

Sale; and (ii) identify the Successful Bid for the Purchased Assets (as defined above, the 
“Successful Bid”). 

At the Sale Hearing, the Sellers wiIl seek entry of an order authorizing and 

18 

Purchaser or such other Qualified Bidder as the Sellers, in the exercise of their business 
judgment, determine to have made the Successful Bid (the “Successful Bidder”). The Sale 
Hearhg may be adjourned or rescheduled without notice by an announcement of the 
date at the Salt Hearing. 

adjo’imed 

Retwn of Good Faith Deposit 
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Modifications 

EX IBITD F 
! The Sellers may: (a) determine, in their sole discretion, which QuaIified B d, jf 1 

any, js the hjghest or otherwise best offer; and (b) reject at any time before entry of an order of 
the Bankruptcy Court approving a QuaIified Bid, any bid (other than that of the Proposedj 
Purchaser) that, in the Sellers' sole discretion, is (i) inadequate or insufficient, (ii) not in 

i 
I 

conformity with the requirements of the Bankruptcy Code, the Bidding Procedures or 
and conditions of the Purchase Agreement, or (iii) contrary to fhe best interests of ?he 
their estates and their creditors, At or before the Sale Hearing, the 
other terms and conditions upon Qualified Bidders (other than the Proposed 
determine to be in the best interests of the SeIlers' estates, their creditors 
interest in these cases. 
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rN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

Chapter 1 1  Cases 
1 

In re 1 

Touch America, Inc., st al., 1 CaseNo. 03- V 
) 

1 
Debtors. 1 Jointly Administered 

ORDER UNDER 1 1  L3.S.C. $5 105(a), 362,363,364,365 AND 
1 146(c) AND FED. R. BANKR. P. 2002,6004 AND 6006 

AUTHORIZING AND APPROVING: (I) ASSET PURCHASE 
AGREEMENT [NAME OF BUYER]; (10 SALE OF CERTAIN OF 

THE DEBTORS’ ASSETS FREE AND CLEAR OF LIENS, 
CLAIMS AND ENCUMBRANCES; (Ill) ASSUMPTION AND 

ASSIGNMENT OF CERTAIN EXECUTORY CONTRACTS AND 
UNEXPIRED LEASES: AND (TV) CERTAIN RELATED RELIEF 

Upon the motion, dated -9 2003 (the “Motion”), of the above-captiol 

debtors and debtors-in-possession (collectively, the “Debtors”), for, among other things, 

(a) an order approving, among other things, (i) certain bid protections, including a break- 

auction procedures and overbid requirements (collectively, the “Bidding Procedures”), a 

the form and manner of notice with respect to such procedures and the hearing to considc 

of this Order; and @) an or’der (the “Sale Order”) under 11 U.S.C. $5 305(a), 362,363, I 

and 1146(c) and Fed. R. Bankr. P. 2002,6004 and 6006 (i) approving the Asset Purchase 

Agreement (as amended from time to t h e ,  the “Purchase Agreement”)’ by and among [: 

OF BUYER] (the “Purchaser”) and those of the Debtors party to tbe Purchase Agreemer 

(collectively, the “Sellers”), dated as of June -, 2003, a copy of which is attached herett 

Exhibit A)t and certain Ancillary Agreements, subs4mtia1ly in the forms attached as exhi 

Lxhibit E 
W32SL5I 

I 

I 
! 
I 

i 
I 
! 
i 

I 
! 

)try of: 

fee, 

(ii) 

entry 

4,365 

4ME 

I 

l 
is 

ts to 

Unless otherwise defined herein, capitalized terms used herein shall have the me+ings 
ascribed to them in the Motion or the Agreement, as the case may be. 
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1 146(c) from any sfamp, transfer, sales, recording or similar tax, (iii) authorizing the assu ption 

and assignment of the Assumed Agreements, and (iv) granting certain related relief; and ‘s 

FOUND ANI> DETERMINED THAT? 4 

Court having entered an order on 

approving, among other things, the Bidding Procedures with respect to, and notice of, the ale; 

and the Auction having been conducted in accordance with the Bidding Procedures Order and 

the Sellers having determined that the Purchaser has submitted the highest or otherwise b{st bid 

for the Purchased Assets; and a hearing having been held on 

Hearing”); and adequate and sufficient notice of the Bidding Procedures, the Purchase 

Agreement and a31 transactions contemplated thereunder and in this Sale Order having be n 

-9 2003 (the “Bidding Procedures Order”) 

i 
2003 (the “Sal i -9 

Findings of fact shall be construed as conclusions of law and conclusions of law Shall be 
construed as findings of fact when appropn’ate. Fed. R. Bankr. P. 7052. i 

. 

1218663 5 

given to all parties in interest in these cases; and all such parties having been afforded an 

opportunity to be heard with respect to the Motion and all relief requested therein; and the 

having reviewed and considered: (i) the Motion; (ii) the objections thereto if any; and (iii) 

- - -  

-2- 

Court 

the 



A. This Court has jurisdiction over the Motion under 28 U.S.C. $5 157 and I !  1 34, and 

d the I 

i 
this matter is a core proceeding under 28 1J.S.C. 5 157(b)(2)(A). Venue of these cases 

i 

Motion in this District is proper under 28 U.S.C. $5 3408 and 1409. : 

B. The statutory predicates for the relief sought in the Motion are sections 10 (a], . 

362,363,364 365 and 1146(c) of the lJnited States Bankruptcy Code, 11 U.SC $8 101- 1 330 (& 

amended, the “Bankruptcy Code”), and Rules 2002,4004 and 6006 of the Federal Rules I f 

Bankruptcy Procedure (the “Bankruptcy Rules”). 

I ,  

200 ,and I 
i 
1 

C. This Court entered the Bidding Procedures Order on -9 

D. As evidenced by the affidavits of service and pubIication filed with this C urt and - 1  
‘i 

I 

the Bidding Procedures Order has become a final and non-appealable order. 

based on representations of counsel at the Sale Hearing: (i) due, proper, timely, adequate hd 
sufficient notice of the Motion, the Sale Hean’ng, the Sale and the transactions contempla d 

thereby, including without limitation, the assumption and assignment of the Assumed 

Agreements, has been provided in accordance with Bankruptcy Code sections I 02( 1 ), 10 fa), 

363 and 365 and Bankruptcy Rules 2002,6004 and 6006, and in compliance with the Bid ‘ng 

Procedures and the Purchase Agreement; (ii) such notice was good, sufficient and approp ’ate 

under the circumstances; and (iii) no other OX further notice ofthe Motion, the Sale Hem’ng, the 

Sale or the transactions contemplated thereby (including, without lim*tation, the assurnptj n and 

assignment of the Assumed Agreements), is or shall be required. 

i 

E. A reasonable opportunity to abject and be heard with respect to the Motion and 

the reliefrequested therein has been afTorded to all interested persons and entities, includ’ g: (i) 

the Ofice of the United States Trustee; (ii) counsel to the Purchaser; (jii) counsel to the 0, k ichl 

Committee of Unsecured Creditors appointed in these cases (the “Committee”); (iv) [counpel to 

I 

1 

L 

1218663.5 -3- 



the Motion; (ix) all governmental agencies having jurisdiction over the Relevant Bushes3 

respect to environmental laws; (x) parties to governmental approvals or permits applicabl 

Relevant Business; (xi) the United States Attorney’s office and the attorneys general of a1 

Agreements) or is deemed tu have consented to the Sale; (ii) could be compelled in a legal or 

121 8663 5 -4- 
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: to the 

1 states 



I 
equitable proceeding to accept money satisfaction of such Encumbrance; OT (iii) the prodions of; 

I I 

section 363(f) of the Bankruptcy Code otherwise have been satisfied- i 

I p 

i 

I i I ! 
GI Good and sufficient reasons for approval of the Purchase Agreement and the Sale 

have been articulated. The relief requested in the Motion is in the best interests of the De I ton, 

their estates, their creditors and other parties in interest. I 

i 
H. The Debtors have demonstrated both: (i) good, sufficient and sound busine s 1 

purpose and justification; and (ji) compelling circumstances for the Sale other than in ihe 

ordinary come of business, pursuant to Badauptcy Code section 363@), in that, among ther 

things, the immediate consummation of the Sale to the Purchaser is necessary and approp 1 ‘ate to 

maximize the value of the Debtors’ estates; the Sale will provide the means for the Debto to 

maximize distributions to creditors and enable the successfbl confirmation of a chapter 1 1 jplan; 

and absent consumation of’the Sale, the Debtors may be forced to immediately disconti ue 

their operations and liquidate. 

1. 
{ 
i 

I. Each Seller has full corporate power and authority to execute the Purchase I 
I 

Agreement, and all other documents contemplated thereby (including, without limitation, /he 

Ancillary Agreements), and to consurnmate the transactions contemplated by the Purchas 

Agreement. The Purchase Agreement and all of the transactions contemplated Bereby 

duly and vatidly authorized by all necessary corporate action of each of the Sellers. 

or approvals, other than the consent and approval of this Court and those expressly 

in the Purchase Agreement, are required for each of the Sellers to consummate the Sale. 

J. The Pwchase Agreement was negotiated, proposed and entered into 

and the Purchaser without collusion, in good faith and from arm’s-length bargaining posittons. 

The Purchaser is not an “insider” of any of the Debtors, as that term is defined in Bankruptcy 



good faith within the meaning of Bankruptcy Code section 363(m) in closing the transactions 

contemplated by the Purchase Agreement and at all times after the entry of this Sale Ordw, 

?he consideration to be provided by the Purchaser pursuant to the Purchahe L. 

Agreement: (j) is fair and reasonable; (ii) is the highest and best oEer for the Purchased Assets; 

I2 I8663 5 -6- 

Columbia. 

M. The Purchase Agreement was not entered into for the purpose of hinderinii, 



viability of the Debtors’ businesses as a going concem, to maximize tbe value of the Deb‘ors’ 

estates and to position the Debtors to emerge from chapter 1 1. The Sale is a prerequisite 

Debtors’ ability to confjm and consummate a plan of reorganization. The Sale is in 

12 18663 5 
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S. As of the Closing Date, subject to the payment of the applicable Cure Amhunts, : 
I 

liability for any breach thereof; and therefore it is 

ORDERED, ADJUDGED AND DECREED THAT: 

each Initial Assumed Agreement will be in full force and effect and enforceable against tke nom 

Debtor party thereto in accordance with its terms, 
I 
I 

I 
L 

requested in the Motion that have not been withdrawn, waived or settled, and all reservations 

rights included therein, hereby are denied and overmled on the merits with pTejudice. 

T. The Debtors have or will have, to the extent necessary, satisfied the requir ments k 

of I 

Approval of the Purchase Agreement I i 
3. The Purchase Ajgeement and the Ancillary Agreements and all ofthe term and I 

conditions thereof, including, but not limited to, the sale of the Purchased Assets and assqption 

of the Assumed Liabilities, in exchange for the Purchase Pice, as set forth in the Purchasq i 
I Agreement, are hereby approved, 

4. Pursuant to Bankruptcy Code section 365, the Debtors will be deemed to h ve i 
assumed the Purchase Agreement as of the Closing Date. 

5. Pursuant to Bankruptcy Code sections 363(b) and (0, the Debtors are authqnred I 

and (subject to the applicable closing conditions set forth in the Purchase Agreement) direbted to 

1218663 5 -8- 



i 
i 
i 

consummate the Sale, pursuant to and in accordance with the terms and conditions of the 1 
I 

Purchase Agxement. 
i 

I 

i 

I 

I 

6. The Debtors are authorized and (subject to the applicable closing conditio& sei 
! 

I 
i 

forth in the Purchase Agreement) directed to execute and deliver, and empowered to perfoF 

under, consummate and implement, the Purchase Agreement, collectively with all additional 

instruments and documents (including, without limitation, the Ancillary Agreements) that ! may 

be reasonably necessary or desirable to implement the Purchase Agreement, and to take all 

fwther actions as may be requested by the Purchaser for the purpose of transferring the i 
Purchased Assets to the Purchaser or as may be necessary or appropriate to the performanbe of 

the obligations contemplated by the Purchase Agreement. The Purchaser shall not be req ired to 

I 

I 

i 
seek or obtain relief from the automatic stay under section 362 of the Bankruptcy Code tc 

enforce any of its remedies under the Purchase Agreement, the Ancillary Agreements, or 

other Sale-related document. The automatic stay imposed by section 362 of the Bankrupt 

Code is modified solely to the extent necessary to implement the preceding sentence. 

Transfer of Purchased Assets 

7. Except as expressly permitted or otherwise specifically provided for in the 

Purchase Agreement or this Sale r -  Older, pursuant to Bankruptcy Code sections lOS(a) and 

the Purchased Assets shall be transferred to the Purchaser and, as of the Closing Date or t: 

applicable Assumption Date, as the case may be, shall be fiee and clear of all Encumbran 

with all such Encumbrances to attach to the Sale Proceeds, in the order of their priority, H 

same validity, force and effect which they now have against the Purchased Assets, subject’to any 

rights, claims and defenses the Debtors may possess with respect thereto. 

1218663 5 -9- 



8. Except as expressly permitted by the Purchase Agreement, all persons an 

entities, including, but not limited to, all debt security holders, equity security holden, 1 
1 

secured or unsecured, matured or unmatured, contingent or non-contingent, liquidated or 

unliquidated, senior or subordinated), arising under or out of, in connection with, or in way 

transferred and attached solely and exclusively to the Sale Procecds. 



any state, territory or possession thereof applicable to such transactions. Neither the Pur aser 

nor its affiliates, successors or assigns shall be deemed, as a result of any action taken in ! 
I 

connection with the purchase of the Purchased Assets to: (a) be a successor to the Debto+; (b) 

have, de facto or otherwise, merged with or into any of the Debtors; or (c) be a continuati n or 

substantial continuation o f  the Debtors or any enterprise of any of the Debtors. Neither d e  

Purchaser nor its affiliates, successors or assigns is acquiring or assuming any liability, w 

or other obligation of the Debtors, including, without limitation, any tax incwred but unp id by 

the Debtors prior to the Closing Date, including, but not limited to, any tax, any fine or p nasty 

b 
I 

anty 

I218663 5 

11.  The transfer of'ihe Purchased Assets to the Purchaser pursuant to the Purc ase 

Agreement constitutes a legal, valid and effective transfer of the Purchased Assets, and SI@ vest 

the Purchaser with all right, title and interest of the Debtors in and to the Purchased Assets free 

and clear of all Encumbrances. 

12. On the Closing Date, lhis Order shall be construed and shall constitute for any and. 

all purposes a full and complete general a s s j p e n t ,  conveyance and transfer of the Purchased 

1 I -  



! 
! 
I 

Assets or a bilf of sale transferring good and marketable title in the Purchased Assets to d e  

Purchaser. Each and every federal, state, and local governmental agency or department i hereby 
i 

I 

]oca] officials, and all other persons and entities who may be required by operation of law, 

directed to accept any and all documents and instnunents necessary and appropriate to 

consummate the transactions contemplated by the Purchase Agreement. 

3 3, This Order is and shall be effective as a determination that, all Liens (othe 

Permitted Liens) shall be, and are, without further action by any person or entity, releaser 

respect to the Purchased Assets as of the Closing Date (or with respect to Assumed Conb 

Assumed Leases assumed after the Closing Date, as of the Assumption Date). 

14. This Order shall be binding upon and shall govern the acts of all entities, 

including without limitation all filing agents, filing officers, title agents, title companies, 

rnecordcrs of mortgages, recor-der5 of deeds, registrars of deeds, administrative agencies, 

the 

j 
I 

I j 
‘than j 
with 

tcts and 

I 

any title or state of title in or to any of the Purchased Assets. 
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i i  

17. Subject to h e  payment of the applicable Cure Amounts, the Initial Assumcd 

Agreements shall be transferred to, and remain in f i l l  force and effect for the benefit of, 

Purchaser, in accordance with their respective terms, notwithstanding any provision in an;y 

Assumed Contract or Assumed h a s e  (including provisions of the type described in secticm 

365@)(2), ( e ) ( ] )  and (f)( I )  of the Bankruptcy Code) which prohibits, restricts OJ condjtjoras 

Assumption and Assignment I i  
of' Assumed A meemcnts I 

16. The Debtors are authorized, in accordance with Bankruptcy Code 

363 and 365, to: (a) subject to the payment of the relevant Cure Amounts, assume and as 

the Purchaser, effective upon the Ctosing Dates, a11 of Sellers' right, title and interest in 

the Initial Assumed Agreements, , free and dear of all Encumbrances; and (b) execute 

tie 

such 

such 

deemed to have consented to such assignment under section 365(c)( I)(B) of the Bankruptcy 

Code, and the Purchaser shall enjoy all of the rights and benefits under each such lnjtial 

Assumed Agreement- 

19. If the counter party to any Assumed Agreement has not objected 10 the C U F ~  
I I 

amounts listed by the Debtors, upon payment of said cure amount by the Debtors, each coknter 

party shall be forever barred, estopped, and permanently enjoined %om asserting against t . e 
12186635 -1 3- 'I 

I 



against the Debtor in connection with the Assumed Agreements. If the Debtors receive a Cure 

Amount Objection with respect to any lnjtial Assumed Agreement, they shall attempt to solve 

1218663 5 

the Cure Amount Objection cannot be reached, the Debtors will: (i) pay in full the undisp ted 

portion of such Cure Amount on or before the Closing Date; and (ji) segregate the disput d 

portion of such Cure Amount (the “Segregated Amounts”) pending the resolution of the w e  

Amount Objection by this Court or by mutual agreement of the parties. On and after the .losing 

Date, an objector’s only recourse for satisfaction of its Cure Amount shall be to the Segre ated 

haunts. 

20. 

i 6 
t 

Subject to the terms hereof with respect to the Segregated Amounts, all de/’aults 01 

other obligations of the Debtors under the tnitial Assumed Agreements arising or accruin 

to the Closing Date have been cured or shall promptly be cured by the Debtors in accordaxe 

with the terms hereof such that the Purchaser shall have no liability or obligation with res:?ect to 

any default or obligation under any Initial Assumed Agreement arising or accruing prior to the 

Closing Date. Each non-Debtor party to an Assumed Contract or Assumed Lease is foreber 

barred, estopped and permanently enjoined fiom asserting against the Purchaser or its proyerty or 

affiliates, or any thereof, any breach or default under any Initial Assumed Agreement, any claim 

of lack of consent relating to the assignment thereof, or any counterclaim, defense, setoff, right 

of recoupment or any other matter arising prior to the Closing Date for such lnitial Assunied 

. .  L .  

I I 
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i 

i 
Agreement or with regard to the assumption and assignment thereof pursuant to the Purctase 

Agreement or th is  Order. 

21. Upon payment of the Cure Amounts (or segregating appropriate amounts hitb 

respect to such Cure Amounts in accordance herewith), and assignment of the Initial Assbed 

Agreements to the Purchaser on the Closing Date, no default shall exist under any Initial 1 
Assumed Agreement, and no non-Debtor party to any Initial Assumed Agreement shall b 

I 

permitted to declare a default by the Purchaser under such h'tial Assumed Agreement or I 
otherwise take action against the Purchaser as a result o f  any Debtor's financial condition 

bankruptcy or failure to perform any of its obligations under the lnitial Assumed Upon ntry of 

this Sale Order and assumption and assignment of the Assumed Contracts and Assumed eases, 

the purchaser shall be deemed in compliance with all terms and provisions of the Assume 

Agreement. 

i 

22. Sellers shall diligently and in good faith pursue the assumption by the appl cable 

Debtors and assignment to the Purchaser of any Undesignated Agreements that subseque tly 

become Assumed Contracts or Assumed Leases pursuant to Section 2.9 of the Purchase 1 
Agreement, and shall cooperate with the Purchaser in securing any counter-party consent that in 

the Purchaser's judgment are necessary or appropriate given the nature or legal shhs of &e 

particular contract or lease with respect to whkh assumption and assignment is sought. 

* *  
1 

i 
I 
! 
i 

Additional Provisions 

23. The consideration provided by the Purchaser for ?he Purchased Assets und r the f 
Purchase Agreement is fair and reasonable and may not be avoided under Bankruptcy Code 

section 343111). 

I2 I8663 5 -15- 
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enforce the provisions of'this Sale Order. 

26- Pursuant to section 364(c)( I )  of ?he Bankruptcy Code: (i) the obligation of 

1218663 5 

:he 

Bankruptcy Code, {i) the administrative claims in respect of the Adjustments, including in ierest 



i 
I over any and all administrative expenses of the kinds specified in sections 503(b), 506(c) 507(a) 

i 
! 
i 
I 
I 

1 

or 507(b) of the Bankruptcy Code, 
1 

27. All entities who are presently, or on the Closing Date (or the applicable 

Assumption Date, with respect io Assumed Agreements other than Initially Assumed 

Agreements) may be, in possession of some or all of the Purchased Assets hereby are dir cted to 

surrender- possession of the Purchased Assets either to: (i) the Debtors prior to the C h i n  i Date 

(or the applicable Assumption Date, with respect to Assumed Agreements other than 

Assumed Agreements), for subsequent transfer to the Purchaser on the Closing Date 

applicable Assumption Date, with respect to Assumed Agreements other than 

Agreements); or (ii) to the Purchaser on the Closing Date (or the applicable 

with respect to Assumed Agreements other than Initially Assumed Agreements). 

28. On or before the Closing Date (or the applicable Assumption Date), each o the 1 

i 

Debtors’ creditors is authorized and directed to execute such documents and take a13 othe 

actions as may be necessary to release its Interests in the Purchased Assets, if’any, as S U C ~  

Interests may have been recorded or otherwise exist. 
I 

29- If any person OT entity that has filed financing statements, mortgages, mec ti anic’s 

Iiens, lis pendens or other documents 

Purchaser pn’or to the Closing Date, or relevant Assumption Date, as the case may be, in roper 

the Debtors and/or the Purchased Assets shall not have delivered to the Debtors and the 

form for filing and executed by the appropriate parties, termination statements, inshumen ,s of 

Debtors bndlor the Purchased Assets or othewise, then: (i) the Debtors hereby are autho~i, i ed to 

satisfaction, releases of all Encumbrances which the person or entity has with respect to 

agreements evidencing Encumbrances with respe t to 

4 
1 

execute and file such statements, instruments, releases and other documents an behalf of tpe 
I 2 I 8663.5 -1 7- 



i i 

affected by any plan of reorganization of any of the Sellers. 
I 

I 

31. The terms and provisions ofthe Purchase Agreement and 
. . -  

binding in all respects upon, and shall inure to the benefit of, the Debtors, their estates, th 

Purchaser and its respective affiliates, successors and assigns, and any 

I notwithstanding any subsequent appointment of any trustee(s) under any chapter of'the 

B&ptcy Code, as to which trustee(s) such terms and provisions likewise shaJl be binding. 1 
! 

and Assumed Liabilities) the Debtors are forever barred, estopped and permanently enjoi 

32. All persons who hold Claims against or lnterests in (other than Pennitled diem 

i 
from asserting or prosecuting any claims or causes of action against the Purchaser, i ts  afdiates, 

or any of its respective officers, directors, employees, attorneys or advisors, arising out of or in 

connection with the Sale. 

12 18663 5 -1 8- I 
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I 
33. After the Closing Date, no person or entity, including, without limitation, ny a 

federal, state or local taxing authority, may: (a) attach or perfect a lien or security interest/ against 

any of the Purchased Assets on account of; or @) collect or attempt to collect fiom the Pqrchaseri 

Debtors) (i) for any period commencing before and concluding prior to or after the Closi g Date 

or (ii) assessed prior to and payable after the Closing Date, except as otherwise specifical y 

or any of its affiliates, any tax (or other amount alleged to be owing by one or more of th 

i 

I 

i 
provided in the Purchase Agreement. I 

34. No bulk sales law or any similar law of any state or other jurisdjction shal apply 

35. The Purchase Agreement and any related agreements, documents OT other 

inshurnents may be modified, amended or supplemented by the parties thereto, in a writi g 

signed by such parties, and in accordance with the terms thereof, without further order o the 

Court, provided that any such modification, amendment or supplement does not have a material 

adverse effect on the Debtors’ estates. 

I in any way to any of the transactions under the Purchase Agreement. 

I 

36. Nothing contained in any chapter 3 3 plan confirmed in these cases or any rder 

confirming any such plan or in any other order in these cases (including any order entere after 

any conversion clfthese cases tc cases under chapter 7 of the Bankruptcy Code) shall altek, 

conflict with, or derogate from, the provisions of the Purchase Agreement or this Sale Or er. 

I 
d 
1 
1 
i 

37. The failure specifically to include any particular provisions of the Purchas 

Agreement in this Sale Order shaIl not diminish or impair the effectiveness of such provi ions, it 

being the intent of the Court that the Purchase Agreement be authorized and approved in its 

entirety. Likewise, all of the provisions of this Sale Order are nonseverable and mutual14 

I 
I 

i 
dependent. ! 

1218663 5 -1  9- 
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I 

i 
38. Notwithstanding the provisions of Bankruptcy Rules 6004(g) and 6006(d)Ithis 

I 

Sale Or,der shall not be stayed for ten (IO) days after the entry hereof, but shall be effectiGF i and 

; 
referenced herein and the Debtors and the Purchaser intend to close the Sale as soon as i 

i 

practicable. Therefore, any party objecting to this Sale Order must exercise due diligencc/h 

filing an appeal and pursuing a stay, or risk its appeal being foreclosed as moot. 

Dated: Wilmington, Delaware 
I 

tTNITED STATES BANKRIPTCY JUnGI 

i 
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