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PROGRESS ENERGY FLORIDA INC’S OPPOSITION TO THE ATTORNEY 
GENERAL’S MOTION FOR MERITS DISCOVERY AND ORAL ARGUMENT 

Progress Energy Florida, Inc. (“Progress Energy”), hereby files its Response in 

Opposition to the Attorney General’s Motion for Discovery and Motion for Oral 

Argument. As demonstrated below, this discovery motion is a procedurally improper 

attempt to circumvent the Prehearing Officer’s Order limiting discovery and an 

impermissible reply to the Staffs Recommendations on those matters properly before the 

Commission on June.30,2003. Further, it is untimely and lacks merit. For all these 

reasons, the Attorney General’s motion should be denied out of hand. 

The Commission is presently scheduled to consider the merits of the dispute over 

the amount of the refund Progress Energy is required to make pursuant to the Rate 

Settlement Agreement on July 9,2003. The matter has already been deferred once far 

two very narrow purposes: 1) to pennit the Staff to consider public counsel’s Motion in 

Limine and Motion to Strike; and 2) to permit Mr. Twomey (the Attorney General and 

Public Counsel) to conduct discovery concerning Mr. Twomey’s suggestion that 

improper ex parte communications had occurred regarding the refund issue. 

Now, the Attorney General - an intervenor in this matter who was not party to the 

original proceeding or the Rate Settlement Agreement - is asking the full Commission 

for full merits discovery in the thirteehh hour. However, this discovery has already been 

requested and rehsed by the Prehearing Officer. Thus, it is substantively and 
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procedurally inappropriate for the Attorney General to seek the full Commission’s 

consideration of this matter. The Attorney General’s motion is nothing more than a clear 

attempt to circumvent its burden of satisfying the standard ... of review goveming his 

present Motion for Reconsideration of the Prehearing Officer’s Order limiting discovery 

filed jointly with the Office of Public Counsel. The Commission should not permit this 

to occur and should deny the motion as redundant and procedurally improper. 

Indeed, were this a proper discovery motion - which it is not - it would first be 

considered and ruled on by the Prehearing Officer. The fact that the Attorney General is 

attempting to raise this discovery matter in the first instance before the full Commission 

is a tell-tale sign that the motion is no more than an end-run around the Prehearing 

Officer’s prior order. Thus, although there is ample basis for the outright denial of the 

Attorney General’s motion, the Commission at a minimum should refuse to consider it on 

June 30th and refer it to the Prehearing Officer. 

The Attorney General’s Motion for Discovery should also be denied for several 

additional reasons. First, it constitutes and improper attempt to file response to the 

Staffs Recommendation on the Motion in Limine and Motion for Reconsideration. 

Parties are not entitled to file a written reply or response to a Staff Recommendation, and 

the fact that the Attorney General has labeled his response as a motion does not alter its 

content nor change this long standing prohibition. The Attorney General, like all other 

parties, will have the opportunity to address the Staffs recommendations at the June 30th 

Agenda Conference. 

Second, the Attorney General’s Motion is untimely. Rule 25-22.039 makes clear 
c 

that the Attomey General -- as an intervenor in this proceeding - takes the case as he 
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finds it, and cannot seek to restart the entire process. As the Commission will recall, the 

Attomey General was granted intervention on the eve of the Commission’s scheduled 

consideration of the merits of the refund matter on May 20, 2003. As mentioned above, 

on May 20,2003 the Commission decided to defer the matter for two narrow purposes: 1) 

to permit the Staff to consider public counsel’s Motion in Limine and Motion to Strike; 

and 2) to permit Mr. Twomey (the Attorney General and Public Counsel) to conduct 

discovery conceming Mr. Twomey’s suggestion that improper ex parte communications 

had occurred regarding the refund issue. 

At that point, the only merits discovery had been conducted in the early stages of 

the refund dispute, before the case schedule made it apparent that the Commission had 

not deemed an evidentiary hearing to be necessary, and the dispute was considered by the 

Commission and the parties to be ripe for adjudication. Against this background, it is 

evident that the Attomey General should not now be permitted to alter the entire course 

of this proceeding by requesting full merits discovery in the thirteenth hour. Nor can the 

Attomey General credibly claim that the citizens of Florida will be deprived of a fair 

opportunity to participate in this proceeding if his motion is denied. Public counsel, on 

behalf of those same citizens, has h l ly  participated in this case, including the discovery 

process, and in fact initiated this proceeding. Accordingly, the Attomey General’s 

Motion for Discovery should as be denied as untimely as well. 

Third, the motion should also be denied based on its total lack of merit. In his 

motion, the Attomey General suggests that the Commission cannot consider matters 

outside the four comers of the Rate Settlement Agreement, as Progress Energy contends 

it can, on the one hand and deny the Attorney General’s request for discovery on the 
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other hand. In making this argument, the Attorney General misapprehends Progress 

Energy’s position concerning the matters that the Commission is entitled to consider 

when making its final determination on the refund issue. .. 

To be clear in this regard, Progress Energy’s position is that the Commission is 

not legally constrained to consider the Settlement Agreement in a vacuum when deciding 

the refund dispute, as the Attorney General and Public Counsel contend in their “four 

corners” argument. Rather, the Commission is entitled to consider the same matters in 

resolving the pending dispute that were available for its consideration when it approved 

the Settlement Agreement in the first instance. These matters include not only the 

Settlement Agreement itself, but the order approving the Agreement, the Commission’s 

deliberations that led to it approval decision, and the information in the record before the 

Commission when it made that decision. Legally and logically, it makes no sense to 

contend that the Commission should be less informed about the Settlement Agreement 

now than it was when the Agreement was approved. 

Contrary to the premise of the Attorney General’s motion, however, t h s  position 

does not mean that a door has somehow been opened to the development of new 

information, which in turn would trigger the need for merits discovery by the Attorney 

General and others. The development of new information would be particularly 

inappropriate, as well as unnecessary, given the current procedural posture of the case in 

which the Commission has not deemed an evidentiary hearing to be necessary. 

Consistent with this procedural posture, Progress Energy has withdrawn the 

affidavit of Javier Portuondo which it filed in support of its Opposition to the Motion to 

Enforce at a time the procedure regarding an evidentiary hearing was unknown. As 
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stated in its notice of withdrawal and suggestion of mootness, this was done in an effort 

to narrow the issues in dispute, by removing the only arguably new information provided 

by Progress Energy. Of particular significance with respect to clarifying the 

misapprehension in the Attomey General’s motion, the withdrawal of the affidavit 

resulted in no change to Progress Energy’s position regarding the information the 

Commission is entitled to consider in reaching its decision on the merits. It had become 

apparent to Progress Energy that the Commission did not need to rely on the affidavit in 

order to correctly consider and determine that Progress Energy’s interpretation of the 

Settlement Agreement is correct and entirely consistent with sound legal principles and 

regulatory practices. 

In short, Progress Energy’s position regarding the permissible consideration of 

matters beyond the four corners of the Settlement Agreement does not and will not 

involve the presentation of new information to the Commission. For this reason, denial 

of the Attorney General’s motion seeking to broaden the scope of discovery that has been 

permitted by the Prehearing Officer will not disadvantage or prejudice the presentation of 

his case in any manner whatsoever. Accordingly, for this additional reason, the Motion 

for Discovery should be denied. 

Finally, Progress Energy would briefly address the Attomey General’s request for 

Oral Argument on all matters to be considered by the Commission on June 30,2003. On 

t h s  point, Progress Energy would note that Commission Rule 25-22.058(1), F.A.C., 

specifies that “[a] request for oral argument shall be contained on a separate document 

and must accompany the pleading upon which the argument is requested.” The rule also 

provides that “[flailure to file a timely request for oral argument shall constitute waiver 
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thereof.” The latter rule quotation regarding timeliness requires denial of the Attomey 

General’s request on all matters except this discovery motion. The former portion of the 

rule suggests a denial of the request for oral argument..as to this motion as well. Further, 

even if the rule was not controlling, the Commission would be well within its-rights to 

deny the Attomey General’s request on the same underlying considerations contained in 

the rule. 

Respectfully submitted, 

James A. McGee 
- 

Gary L. Basso 
PROGRESS ENERGY SERVICE COMPANY, LLC 
Post Office Box 14042 
St. Petersburg, FL 33733-4042 
Telephone: (727) 820-5 184 
Facsimile: (727) 820-5519 

Jill H. Bowman 
Daniel C. Brown 
CARLTON FIELDS, P.A. 
Post Office Box 2861 
St. Petersburg, FL 33731 
Telephone: (727) 821-7000 
Facsimile: (727) 822-3768 
Attorneys for Progress Energy 
Florida, Inc. 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of foregoing has been furnished via fax (as 

indicated by **) and U.S. Mail to the following this 2ath day of June, 2003. 

Mary Anne Helton, Esquire ** 
Adrienne Vining, Esquire 
Bureau Chief, Electric and Gas 
Division of Legal Services 
Public Service Commission 
2540 Shumard Oak Blvd. 
Tallahassee, FL 32399-0850 
Phone: (850) 413-6096 
Fax: (850) 413-6250 
Email: mhelton@psc.state.fl.us 

Ron LaFace, Esquire ** 
Greenberg Traurig, P.A. 
101 E. College Ave. 
Tallahassee, FL 3230 1 
Phone: 850-222-6891 
Attomeys for Florida Retail Federation 

Thomas A. Cloud, Esquire ** 
Gray, Harris & Robinson, P.A. 
301 East Pine Street, Ste. 1400 
P.O. Box 3068 
Orlando, FL 32801 
Phone: (407) 244-5624 
Fax: (407) 244-5690 
Attorneys for Publix Super Markets, Inc. 

Michael Twomey, Esquire ** 
Post Office Box 5256 
Tallahassee, FL 323 14-5256 
Phone: 850-42 1-9530 
Attomeys for Buddy Hansen and Sugarmill 
Woods Civil Association 

Jack Shreve, Esquire ** 
Public Counsel 
John Roger Howe, Esquire 
Charles J. Beck, Esquire 
Deputy Public Counsel 
Office of Public Counsel 
c/o The Florida Legislature 
11 1 West Madison St., Room 812 
Tallahassee, FL 32399-1400 
Phone: (850) 488-9330 
Attorneys for the Citizens of the State of 
Florida 

Vicki Kaufman, Esquire ** 
Joseph McGlothlin, Jr., Esquire 
McWhirter Law Firm 
117 S. Gadsden St. 

Tallahassee, FL 32301 
Phone: 850-222-2525 
Attorneys for Florida Industrial Power Users 
Group 

John W. McWhirter, Jr., Esquire ** 
McWhirter, Reeves, McGlothlin, et-al. 
Post Office Box 3350 
Tampa, FL 33601-3350 

Paul E. Christensen 
Sugarmill Woods Civic Assoc., Inc. 
108 Cypress Blvd. West 
Homosassa, FL 34446 
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Florida Retail Federation 
100 East Jefferson Street 
Tallahassee, FL 32301 

Lee Schmudde 
Vice President, Legal 
Walt Disney World Co. 
1375 Lake Buena Drive 
Lake Buena Vista, FL 32830 

Buddy L. Hansen 
13 Wild Olive Court 
Homosassa, FL 34446 

Jamcs J. Presswood, Jr. 
Legal Environmental Assistance Foundation 
1 14 1 Thomasville Road 
Tallahassee, FL 32303-6290 

Chnstopher M. Kise ** 
Solicitor General 
Office of the Attorney General 
PL-01, The Capital 
Tallahassee, FL 32399-1050 

Attorney 
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