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L. NOTICE
NOTICE IS HEREBY GIVEN that an Jely 18, 2003, 419 30 am., or a3 $002 thereafter a1
counsel may be hoard: in the Courtrom of the Honorble Thomas B. Ceslcon, Umited Sie
Bankrupicy Judge, Uruted States Bankpupicy Court for he Northem Districs of Califorus, 235 Pue

“Communicanons Trusies™) of the chapler ? catates of NORTHPOINT COMMUNICATIONS, INC,,

\
Fl
3
4
3] S, 23 Floor, Sen Francisco, Califomia, E. LYNN SCHOENMANN, s lmeies (e
6
7
t
9|

{“Compuunications”), NORTHROINT COMMUNICATIONS OF VIRGINIA, INC. (Virginia™). and
1), deblors hesein, and MICHAEL M

NORTHPOINT NATIONAL, INC ¢
OZAWA, & tusieo (e “Group Trustee™) of the shapter 7 estsls of NORTHPOINT
COMMUNICATIONS GROUP, INC., & deblor hercia (“Group™), by and theough thews respoctive:
undersignod counscl, will, and hereby do, Jointly move Uic sdove-eautted Cown for the entry of sn
onter, pursuand  Rule 9019 of the Feders] Rulos of Banknapicy Procedure snd Section 103(s) of the
United Ststes Bankiupicy Code, spproving a global compromise of all controversics becwsen and
amang (e eatates of Al fows deblors hervin (callectivatly, Uho "Deblor™), tnchading without Limutalion

snd affocathon issu inbelow, 84

dispules as 10
sot forth in & wrilen sclilement agreemend (e “Seulemoat Agreoment™) by and between the
Commugicauors Trusteo and the Gowp Trustoo descnbed bercinbelow and attsched 1o tha
of Ms. and Mr Ozawa.

This joint motion (the "Compromise Moion™) Is based upon Gus Notics and rotien, U
da:lnuhnln!B,Lm&hammeM.DumMmmdyhmmmdmym
1l exbibits aitached théteto, (e carbificates of service of all such materials, all giher pleadings and
wpmnuinmmummmmumnum-yumwbquunr
the maving partice prior o or dunag & beanog of this Compromuse Moton.

NOTICE 1S FURTHER HEREBY GIVEN that, pureant (o Rale 9014-1c)(2) of the
sbave-refarenced Cowat's local rules, any opposilion ¢ this Compromise Motion muust be filed wnd
MWW&MW‘N}IﬁmeﬁuMW%MMIuMGn(’)
days prior 10 thy schedulod dats of U slorementionod hewring, and must be sccompunied by aay
of law wials o presont ia support of its position.

2|

3

4

5

6] that the two trysices have reached with respoct to o renge of dicputes between them aad then
7

8

9|

10] eataics for the Iast six months '

n Purtuan! lo the proposcd global compromass, & one-time distnbuucn will bo mads 10
12| claumants holding rights under boads lrsued by Group, all othes assets and Habibtics wall be
13| coasolidated into one ealate, tho Virpnia estale (Case No. 04-30125 C7) and romauung finds and
14] proceeds of thote coneolidated sascts will be used 1o pay mnd fully satisfy sl sdministranve® and
15] prority clums fiachiding 5) allowed and wapaid chapter LI expenscs) and to muke & pro raia
16] dstribution to other croditors of ramalning funds without Aunther deisy and cost of hiigaton between
174 1ho two tnnsecs. As discussed belaw, the compromyse wall result i the temmination of now pending
18§ htigation thet would olberwise substentully delsy the admmutranon of all four estatcs af
15 considorable cost 1o each such ouats, upon lerms that the two trustees believe to be fuir and
20 under e i thoss Both the C
21] Trustes believa that the preposed seltfenaent 18 in the best inferesis of thesr respoctive catates, and that
21} he compromise should be approved by the Coun under the legal suthonues refcrenced herenbelow
23| This Compromise Moiion ls therefoee beought jointly by tho two tustees in onder 1o obtain that
24| sppeoval

2 mu-«-umunwb,um
23| * Corin Mmiod md epacilic sdeuiniemuive expemes will be puid by dhe Gromp Tromas rum e 336 ruitom omé-cant
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This mmﬂu Motion is braught jountly by iho Communicalions Trusies and the Group
Teusiee, in opder 1o seck appraval, pursuan! 1o the provisions of Rule 5019 of the Fedess! Rules of
Pankeupicy Procedure and Section 105(s) of the Umitod Siazes Bankrupicy Codo, of a compromise

rospoctive efiates. The compromise, descnbed in more dotail below, 13 Wntonded Lo resolve
isputed affocancn of seftlement

ad wres 83 (0
proceeds and clums of sibsogauon that have beea the watject of hugation berween and among the

Trustes and the Group

! Scasments byt Wrossoen 08 10 the retctale cakderlylig che proposed Seticomcal A roemant 4cs 80t lntebed 10, apd
sl ot Whiv, compemmme or Kt way rigit, cliic, cmacs of scties, srpmerelr or delmmias, ce ccatimie

oymini 19 che Geovp Trarws.

R
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3. SEATEMENIQEFACTI

The followang pactinent facis are supported by the concusront declarations of Mr Ozawa and
Ma Schocamann

I. HiteryelFour Debler Casts

The Debiosy consist of fous related companics.  Group, Communications, Virprna and
b These bank cabcs were d on Jasuary 36, 2001 (the “Petiticn Datc™),
following tho collagse of & planned meger withh Bell Alannc Corporation, doing busineat &% Verizan
Communicalions, aad reluted colitics {collestively, “Venzon™), pursuant (o an agreement beiween
Venzon and Group The bankaupley cascs began undes chapter 11 of the United States Bankrupicy
Code, dunng which rixost of the cataics’ astots were sold 1o ATAT Corporation. Following that sale,
each of the cases was convarted (o chapier 7 of the Bankrupicy Code, on June 13, 2001, and Ms.
Schotnmann was appoinicd as the trustes of all four Debtors® estales.

Dunng tbe bankrupicy cases, Group's and Communtcations’ cstales purrued breach of
contract and £raud causss of actiod against Verizon, and in 2002, those cxuscs of sction were scttled
and relessed, with the spproval of the Banknuplcy Count, 1n sxchange for payment by Verizon (o the
bankrupicy exates 1 tho emound of $175,000,000. Afler paymsnt of remaining liens cocunbering
tho scltfomend fiunds and certain ollor costs, the stales retainod spproxtmately $110,000.000 in net
prococds, witheyt allocalion smong the fou estates.

Bocause of emerging conflicts between Group®s ovlato and Communseations' estats wiih
respect o competing claims of entitleownt (o the net seitiameat procecds, 1t decae evident to Ma
Schocnmann that the four estates would be best served by Ms. Schocomann cootinuing as trusies
only as 16 some, but aot al}, of 1y unhl i to allocatios and entil wilh respect to
the et sctidement proceods, ay well ag othor isues smong the estates, had been rosolved. Therefore,
a3 of October 23, 2002, Ms. Schocnmann resigned as trustee of Group's chapler 7 estale, but
rmained trusioe of the chapier 7 cstaces of Ci Virginls md The United
States Trusies appointed an interim trustee, Charles Sims, as trusics of the Group estxis (ibs “Interim
Growp Trustse”), and on Docomber 3, 2002, a special mecting of croditors was Beld to ehect 2
pomanent tustes. On Doconbar 31, 3002, the United States Trustos filed a repost confimmung the

“
NOTICE OF JOIY 140 1IoM AN XmT
lvwmmmumwumn

NN T SRR

eloction of Michael M. Ozawa a3 the permancat brustes of the Group estats,
2. Chims Asd Inges Beiwees Esfatcs

The compeling clums of the esiates Io fandi and other asscls, as well a3 other issucs betwoen
the ctaios, quickly matenalized once U estates were separsiod.  On Navember 26, 2002, for
exumple, the Interim Group Trustos Oled & proof of chim agunst the oxtate of Communications.
sooking paymont of sn amoust 1 ¢xcess of $48,000,000 based upon & theory of subrogation (the
“Subrogation Clalm*}. On Deccmber 16, 2003, the Communications Truuler filed & motioq soking
substantive cossobidation of the estales of all four Deblors (1he “Copsclidriion Motian™® On
February 24, 200), hmmuwnmhmmwmmq‘

10§ wthe ioa Motlon. In additi havo fi] ] with
11| respect to the Consolidation Motion.

13 Lasucs 7adsed in the Consolidation Motion, the Qroup Opposition and later bricfs filed by each
13§ trustce in support of their G ith ered primucly sround the folk {sroes:

14] . The Group Trustes contended that most or al] nzt procesds stismg Gom the Verizon
15 sculement belooged 1o the Group caisle, father than Uw Communications estate,
18| becanse the sctilement samened pamanly from s breach of contract causs of action
17 y Group, 38 the only party o the menger with Venzon.

*  Thw Group Truso further conlendod that be war entitled 1o all other assots and funds
of the Communications estato as well, inchuding any Verizon schifement jocoeds
allacable to the Ce ostate, up to he amount of $48,000,000,
under the dactrines of subrogalion and equitsble axancralion, based on the argument
that » portion of Verizon settlement proceeds had been wlilized 1o repsy boans of which
G was fhw principal obligor snd Growp was only s gusrantor.

. The Commuaicatlons Truvice contended thas a significant portion of Lhe Venron
seftlement procesds beloaged 1o e Commanications estate, rather then the Growp
cslaie, because they derived from remolution of the Gwud clum asseried by

—_—
? Dockst Na 23). &
* Decket No. 1033). The wusses rpochy TV —
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1 Commimcations and pot by Group
2 . The Communications Trustes alio contended thas even if the Venzon sottlenier .
3 procoeds derived lugely from the besach of coniract causs of slion aaserted agan:
4 Verizoa, thoso funds belonged pnmanly 10 the Communicalions eslals neoethelon
i becsuse while Group was the only nonunal plaintif ssscriing the breach of contrac
6 esisss of setlon, Commmnications was the e facto plantiff with rowpect o Ut caus
1 of wction, and the functional party (o the' underiying merger agrocment, sastauch
3 Commumicaions, rather than Group, was zequured o pravido all of Lhe substantv
9| aad perfe undex th
10} . Tho Communications Trusies argucd (o refuts the Group Trumes's arguments fo
" suiable exoncraion and subrogation, on theo primary bases: first, bocause Uy
12| sctilement fundy did nol belong i Group, as argued above, neither subrogation nor
13 ¢ronention wpplied; second, ese doctrines did not epply beceuse Bott
14 Communications 4nd Group were primary obligers and benoficianes of the loans
IS repaid with seillement proceeds; aad thid, any mubrogazion of exoneration chimi
16| apested by Croup, even if otherwiss onforccabls, were nullified by tho doctnne of
7 equitable subordination.
n . The Communicatlons Truites coniendod that under af) of the curcumsiances of the fou
15] Debipst, the only reasonable, practical and principled manner of llogating thy
0| Venzon stilement procseds and othee funds of the estate, shecnt an averly expensive
21 &nd ume-tonsuming process tha woukd reeult in an arbitrary snd unfar divasion of
aszets, woukd b to substantively consolidate the fow estates and distnbute funds on &

pro rola buky  The Communications Trustes conlendod that under applicable
decislana] Jew, the cass for substantive consolidalion was ‘compalicd by the cxceasive
cotanglement of the four corporalo Deblors and the wnfuméss (o creditors 1o
recognizing sebitrary divisioas among them

Tho Croup Trustes contended that substantive contalidation was not Justified under
the facts of tie case or applicable dccislonal law, In light of the clear structaral |
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diinctions between the corporate entities and the retiance of erediton tpoo U
mpanicess of (bose entitles, and (hal e Vesizon sealeaient procesds could t
readity allocated between (he estates without the necetsity of consolidation.

Boih the Gtoup Trusice aod the i Teustee wd [
{foregoing isswes and alk ‘briefed tegal ities suppostive of their fespoctive pountioas, sn
thitited exteasive discovery directed fowand tbe Liigation of thoso issues, including documer

equests, fnita) 4 more than a dozen deposition pubpossas

Ou March 6, 2003, the Bankupicy Court issued its scheduling ocder with respect (o th
Consolidston Motion sad the Oeoup Opposition. Amonp olber things, with the partics
encoursgement, the Bankruptey Court ordeted that the partics engage in ecillcment negotistion
before commencing formal dixovery. In addition, the Benkruptey Court irecied that an evidentiar
Bearing of the Coasolidaticn Motion be conducted on June 17, 2003. On o about Apnl 14 and 25
2003, the Group Trustee fled two scparate motions for pastial, end then for M), summary judgmen
(collcctively, the “Summury Judgment Motions™)® with respoct ta the Cogsolidation Motion, both o
whith were scbeduled for hoaring on May 23, 2003,

3. Msdiation And Serusment

anmlhml_nhwycm'tmia. the Commmmications Trustes and the Groy
Thustos, together with their respective professionals, participated la a mediation setnon before th
Honotable Denals Montall on Apnl 14, 2003 in &0 stempt to resolve all disputés between Lhem:
whelier directly related to the Coasolidation Motion or otherwise. Althongh that seasion did ol
resuh immediately in » consensual tesolution of such disputes, subsequent discussions between the
trustocs and their counsel produced s tenlative settfement, mubject to approval by the Bankruptcy
Coun. Accordingly, on Muay 8, 200], o the request of the parties bereto and in order (o facilitate
contimued setitement offorts, the _Cwn wrued zn order Utigmion of the C
Motion, and, In pasticular, remaving frors the Cout's calendar the Moy 23, 2003 heating of the
Summary Judgment Motions end the Juna 17, 2003 bearing of e Consotidstion Motion, end

all schednled deporith Y . pending farther ordet of the Court.
s 1509 sad 1120 gt &
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“The two trustees and thelr counsel have now documented Lheir proposed compromise, Ia e
formof a entitled Betwren Trustees
(AN Disputes, Encluding tl ion And " a8 attached to the mupportiog
declirations of Ms. Schoenmaan and Mr. Qzawa as Exhibits A" The essential terms of the
sealement agrecment {the “Scitlement Agreement™), subject 1o approval by the Banknipicy Court, are
8 follows:*

¢ Pavmentto Group Teimes. Oo the Sctilemenl Agroement's cifective dote, the

Comumunications Trusice will pay to the Growp Trustes the amount of $86,000,000

from funds presently claimed by both Group's and Commnmlcations’ estates. Thosc

funds, and any interest sccrued thereon afier rocespt by the Group Trustes, will be
used to make the following dishbursements (uumfnd:ene!nlbupmuh
question ars subject to dirpuie of spproval):

° Firgt, for full paymaent of ny federsl, sate or Jocal incoms tax Usbilitics of the
Debtors for the tax year 2002, when the sctifemsent wath Verlzon way
consummated,

o Sewond, for paymenl of &y ¢oports ax owed by Group Lo the Stale of
Delaware, i to the gmount of $150,000;

o Thind, for futl payment of all allowed fees and expenses of the Iateritm Group
Trustes £nd the Group Trustee, and alt professionals retaned by those trustees,
under Sections 327 of 349, of the Bankrupicy Code;

] Fourth, for full paymest of all allownble fecs and costs owing to the indepture
trustee under the Indenture agreement purvuant i whach Geoup issued bonds,
ad

o Fifth, pro rata payments 1o bolders of boods issved by Group.

*  Subsagsive Coosolidation All amets of the four Deblors’ catates oiber than the

$36,000.000 of funds to be pald 1o the Group Trusies &8 described ebove, will be

¢ This description is inendod for eummary
wuumemﬂmufh
Satulemen Agrecment el

grnﬁmty,ndmmhvimn
chonld review the

for which interested parues
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eonsolidated into one estats, Virginia's estate, care no. 061-30123.C7, n:d '5" ¢lums
ageinst any of the four Debiors® estatcs, other than thoss to be pud by te Group
Trurice as desctibod above, will be consobidated into tht estatc {the “Consolrdated
Estate”), M»s Schommann wilt act a3 the trustee of the Consohdsted Estale,

for admini of be i assets, and Mr Ozaws will remun

trustee of the Group eslate, respoasible for the admuusiration of e $36,000,000
funds paid as deacribed above.

. Rexcreen snd Claim Roieases The Group Truntee will be required 1o maintsin
adequale reserves for full pryment of all asseried clajms that are the cesponsibility of
the Group etiste, & dextibed shove

. Exculpation of Conolidaied Batate  None of the claims to be pald, either in full or on
u pro rale buxis, by \he Group Trustee, s dexcribed above, including withoat
bmltation bond claims, 1ncame tax claims fot the year 2007 and the fcos and expenscs
of the Interim Group Truster, the Groap Trustee and the indenture trustee and each of
theis respective professionals, will be paid to eny extenl from any of the assets of the
Consoliduted Estate, and pone of the hokdevs of such claims eball have any right to
payment or recourse from the Consolidated Estate, its trustes or its asscir to sy
exleni

. Mutual, Gepera) Relests. The Commumcauons Trustee and the Group Trumee,
logether with reluted agents and eatates, Will release each other from any and aff
claims against esch other, mxluding without Jimitatlon the Group Trosiee’s opponition
(] nd ¢claims of subrogati & allocation
4. Esumated Quicopner, With Acd Wiciout Scttlement

Both the Group Trustee end 1be Communications Truster belleva that the proposed Setilement

Agreement is in the best interests of their respective estates  Both such trustees believe that sl four
Debtors® u‘un will benefit frora the avoldance of significam cxpense and connderable delay that
would attend continuod tiganon of the (ssues now pending between them 1 sddition, exch trustee
‘believes that the avoidance of niks of foss inkerent in corttinued Irtigation further justifics the tenms

k)
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1] of setthement

2 From the pergpecilve of the Group Trustee, he believes that the Group extato Iy Likely o
3] prevail on each of the liigation iumes, which would result in & bigher dutnbution for the bandhelders
4] of Group than the proposed setiement - as much a3 an addhtional six cents per dollar of clalm [f the
1 catire $110 milllon plus the procesds of avoldance actions were aliocated to the Geoap Trestee.
&1 However, that distribution woul$ bo delayed not only by te completion of ull underlylng Edgation
7] and uny sppesls thereto, bat also by the need to withhold diaributions pending clalms resokation and.
8] otber administrative lsmes. Accordingly, the businers judgment of the Group Trustee i thal the
9f benefit of a prompt, atbei di fixed Tbuti ighs the chance of the potentially
10] higher but defayed recovery if the Group Trustec pursucd bitigation rether than settlament. Moreoves,
11f whie the Group Trustee is confident that be would prevail tn Jitigation, the outcotme of lingation is
12] never cerain

n From the ive of the C estate, the senl terms will likely result in
14 an outcome mote favorable than s lozs in litdgation, although not as favorable as a Kill succets in that
15 htigation. 1€, foc cxarnple, the Consclidation Motion were denied aad the Group Trustee's position a3
161 to svbrogation, exaneration snd allocallon were sususined, Communications’ general unseered
17 ered " atall, tor would prionty clalms or urpekd chapter 11 expenses
18§ be paid to mny extent. Altemasively, if the Consolidation Motion weve pranted, scconhing to the
19] Communicattons Trustes's present estimates, o/l administrative and priority claims would be paid in
204 full end distibytions upon allowed unsecured chaims would be roughly equal (o between 16% and
21§ 19% of allowed upon th { claims reviews

| Under the sctilemcat, on the other band, asmuming svailable funds of spproximately
23] $30,500,000 (sfter paysment of $86,000,000 to the Grovp Ty d eezotuti i

24] beneliting the estales), pricrity and adrminisrative elabms of roughly $20,000,000 and geoers)
28] unsecured claims between $60,000,000 and $136,000,000, the Communicadons Trustee prescatly
26] estimates that the outcome will be as follows: il slfowed priorily and sdmisistralive claims,
27 including all unpald chapter 11 cxpenses, will be paid in Null, and distributions 1o Commumcationa®
28] gonersl unsecured creditors will likely be in the range of 3 1% to 17.3% of allowsd amounts.

+10-
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Asvorning the misdle of that range in settlement, or approxiztely 128%, s compered to the
mviddle of the estimated range in (o event of full sucress, 17.8%, the Comamumcations Trustee views

the likely resull of settlement, being roughly 72% of the estimated outcame In the event of complete
Paticulwly given

3 1o under th oy

Titigati ‘o bo feir
the prospect of much esrlier wnd Tets axpensive reschution of tho estates’ clams tnd sssets, the
Communications Trusice believes that the estimaled sctifement outcome s significantly more
firvorsble than contined htigation with it aneadant delays, expenscs sod tisks of fors

Ancordingly, both tnusices, in their eonsidered exerciss of business judgmeni, belicve that the
proposed 18 o Uhe Best of thetr respective estates and their ereditors.
1 €. LEGAL DISCUSSION
n The Group Teusiee and the Communications Trustes sobmit that the propased compromise
12 between ther and their respective estates, &t inthe s fue wnd
13] equitable and Iz the best interests of all such estates, is the prodat of each trusiee’s reasonabic
14) cxercigs of busiscss Judgment, and shoukd be spproved by the Bankrupicy Count under the satharity
15 ofapplicablc law, a3 sct forth below,
16 A bankruptcy trusice has suthority to compromise controversies affecting u chapter 7 estate,
17} subjoct to approval by the Bankrupicy Count, pursusnt to Bankrupicy Rele 5019(e} of the Federal
5] Rules of Bankrupicy Proceduze, which provides in portinent part ms follows: “On moticn by the
19 trustee and after ... notics to eraditors . the Courl may spprove & "Fed. R
20] Bankr. P. 9019(s) In reviewing proposed seftlernents, the stacdand that courts spplied under the
21 former Bankrupicy Act is also spplicable tmuder the Bankruptcy Code. Sew Matter of Carla Leather,
22| Jo¢, 44 BR. 457, 456 (Banke. SDN.Y. 1984) As siaied by the Uniled Stazes Supreme Court in
J of TMT Traller Ferty, Inc. v. Anderson, 390U S

I S S R SR T

23] Protective Ce
24 414 (1968), under the Bmknuptey Cods, in order 10 approve 8 proposed setilement, 8 court mutt have
25§ found that the settlement was “fair and equitablc™ based on an “educaled estimate of (he compleity,
26 experse, xnd hkely durston of ... liugahon, the possidle difficulties of eoliecting on sny udgment
27} which might be oblained and afl other factons celevant 10 8 full and faur assesanent of the wisdom of
28] the proposed compromise® 14, s1 425. The United States Supreme Court also stated that “{blusic to

b
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the terms of the with the

1] ihis process in every instance, of-coursc, in the need
2| Tikely rewards of Gtigation * /d ot 424.

] More recently, the Nmth Circuit Courz of Appeals hus beld thay, in considenng a proposed
4] compromise, the Court must svaluste: (i) the probebility of vuccess In the tpation, (i) the
3| difBeulties, if any, In the matter of colloction; (ili) the complesity of the litipation involved, i the
6] expense, Inconvenionce and delay secessanly attending to it, £ (iv} the paramount interest of the
T Mmdlmm.waﬂrwmmh\hmﬁu\ See, Mortinv Kane (Tn re
8| A&C Properties), 184 F.24 1377, 138) (Sth Cir. 1986), cert denied sub nom., Marun v Robinson,
o] 479 US. 154 (1985); 1ee also, wn aceord, Woodion v. Fireman’s Fund inrer Co (In re Woodson),
10] 239 F2d 610, 620 (Mt Cir, 1988), see also, In re MGS Marketing, 11t B R, 264, 267 (Bankr Sth
nj cu. 1990 !

12 A court, hawerer, should not sebstitute ity own judgment for the yudgment of s trustee  See
13] Caria Leather, 44 BR. m 465. In reviewing a propased scttiemient, (he Court is not “to decde the
14] numerous questions of trw and fact ... but ratber 1o canvass the issucs and s¢¢ wheiber the sentlement
15| falle betow the Jowest point in the range of ressonableness Jn re W T. Groat & Co, 699 F24 399,
16] 608 (2d Cir. 1983), cerr. deried, 464 U S. $22. A “wini.mal” on the merits of the underiying cavse
17} of action is not required and should ot be wadertaken by the Bankruptcy Count. See Jn re Blawr, 538
18] F.24 849 (Wb Cir. 1976); se¢ alsa, v re Walsh Canstruction, Inc., 569 F.2¢ 1328 (9th Cir. 1982)

19| Pureusct to the forcgeiog findard, the Group Trustoc and the Communieations Trusice
20| hat the Sotk shooM b epproved by the Benknuptcy Cout.

El 1. TheComplaaity of the Litieation

n As is evident flom the pleadings and discovery demands filed by the Group Trustes and the

23] Commuaications Trusite, the pending litigation of the Consolidation Moticn is coosplex and fict-
24] intensive, justifying seiletent upon ressnuble terms. Full Tiigation of the motion 4ad related
25§ masiters would necsasitate resalution of interrelated and complex legal and factust iscues involving.
26| 1g olher dis i i i and
27 the proper allocation of 1ho Verizon setilement procecds. The Communications Trustee's request for
28] substantive consolidstion, in pasticolar, involves s fact-intensive, two-pronged analysis, which would

ar
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1 The Venzon settlemant proceads, which comprise the majority of the remaining sxets of the

requie the Bankrupicy Court 1o assexs both the costs of discniangling the assets of the competing
estates and Lhs manncy in which the Deblors sepresented themielves o their credilors. See Bonhom v
Comglon (14 re Rageax Bonkam), 22 F.3d 750 (9th Ciz, 2000). The Consolidstion Motca aileges
nurerons facts concaming the maancs 1 which the assets of the business were awned and managed,
the nalaro and contem of Group's public dlsclomare, the corporate governance of the entities, and the
manney in which the business enferpnss representod itself W 113 creditons, In suppont of substanhive
consolidation. The Growp Trustoo, In tis Opposition and Summary Judgment Motioas, allcges yct

‘other facts Uul he argues prochude ire ailocation of procesds, and
of clims, a3 coateoded by the Group Trastoe. Taken loguther, and assuming thst the Summary
Judgment Motions had 0ot becn granted by the Court, th " positions of

intncats factusl issucs i order o apply decisionat law that is largely unsectled by appeiiaze courts.

esiaics hesman, bave bot ye1 bem allocajed smong the osistes. Because the Court must make
detormnalions as (o the extent of entanglorcnt of the Débion' assets and prejudive to the variows
credilor-conminencies, in onder t rule upon tha Consclidation Motion, the Cout soust neccasanty
reach conchusions, even if preliminary, a3 1o the feasibelity and cfficacy of any allocation of Lhe
seulement procecds, a dotermination (hat will in turm require an analysis of tho underlying Verizon
hibgation, the underlying mevger sgrocment with Yenzon, and compeling ¢laims between the eslaics
as to ownershup of causcs of sction. The Grocp Trustee’s clalm of ownership of all settlement
proceeds by virtue of Group's slanus as 3 parly 1o (he Uaderlying mergar sgreemenl, and the
Communications Trustee's clam of owncrship of those procoeds by virtuc of s role w the ds facte,
or fanchonal, party o tho roarger agroement, must, w the Conuriunications Trustee's vicw, be
exaiuned w Hght of tho practies) and economuc realiies of the planned NorthPoint-Venzon merger
of lais 2000 The Commurications Trustoo believes thal that examunation, In fam, would eniall
Inigation of the relanve meits of tho broach of contract and. frand clairms w the lawsuat brought
agaiEs1 Venzon, the economic and legal termg of morgor that affecied the panics and tha nalure of
Venzon's alleged beeaches and fraud.  Unless the Court wers fo grant the Sunmary Judpment
Molicas and overrule the Communications Trusice's opposition thoreto, Liose (ssues would fequire

-t
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12§ other factual inquirics.
19 Tho need for resalution of the foregoing wsuca, 48 well a3 other substanhal jssues that would

20] be presonted and argied in the event of full liigation of the Consolidstion Motlon and alher disputes

22 setilement upon appropaato tems

2 1 TacPrehabilityof Sucsey

b1 Both trustess, of courss, belicve (hst fUl) Ltgation of the Consolidation Molica and relaled
28] tsoes would result In succass s0d vindwation of thelr respective, sod wholly contrary, poslions
26| However, both trusices also recognzs thal there exiails for each & nek of losn and that uliimate
27| success cannot be sssured. As importantly, bolh fusioes recognize that continued Littgaton would

28] tead 0 del ¥

very substantial tectimony and documentary tvidencs, entailing numerous witnestes and histencal
evidenca. Whereas both trusioos arguc thal tho evidence wevgha heavily in favor of their respeciuve
um-h[lﬁﬂn(dlmmmwlﬂm nlqwutri:ﬁnlonlﬂnhulqll issues,
would be roquired in ordet to trustee's potar-opp r b rel e,

Subrogation claims asscried dy the Group Trustee muse oqually complar and facrually
intensive lesucs Giat would have to be addresscd and resolved  The Groap Trusice coniends that the
Group eatat 10 the nghts of C " socured Jonder (Canadian Impenal Bank
of Commerce, or "CIBCY), wilh respect o Venzon éstlicnent procoeds of spproxmstely
$48,000,000 paid to CIBC and allegedly ownod by the Group esiaic. By that theory, the Croup
Trustes claims a superprionty clum sgaunst all future funds of Communications® estats, ncluding
any proceeds of avoidance causes of sction. The Commumcations Trustee asserts dofenses Ut she
believes nise significans factual issucs 38 (o whether Growp was & prumary of secondiy obligor with
mmmmubm&mm.ulmwimmmmimumﬁum
advances mado by CIBC, and whether any subrogation rights that Geowp might otherwise hold ace:
baned by Useories of subordination. Each such lssue, in the Communications Trusiee's view,
Tequire 8 & ination of the i hip of the Deblors’ and thew respoctivo
relatioaships with CTBC and its fnding prior (o 1o commencement of he bankruptey cases, among

betwosn the trustees, demonstrals a sufficiently high level of Jegal aad factual complex:ly o justfy

I the hands of (he trustecs

t i { by

BT
NOTICE OF JOOIT MOTION AND JOMT MOTIOY
»” nummmmuwwamm

° The actasi outcome of & trial with A 1o desues of
exoncmtion, subordination asd stlocatios, cannot bo prodiciad with any certaaty, partcaluly pven.
the wmado dispanty of views of the two brustect s ta the 3tais of spplicablo law, For cxample, wivle
the Group Trustce asgues thal the cass lew govamung substantive consolidation cautions courts that
congohidation 1s to bo used spasingly, see, Bonham v. Campion (In re Ragfean Borham), 22 F 34 750,
767 (Sth Cur. 2000) ("Of course, “{rhsort to consohdation ... should not bo Paviavian,’. ., bul 1
abnost every olber courd has noted, should be used ‘spariogly,'™) {clianoas omined), (be
Communications Trustee believea thal there s 8 clear modern tond 1 the cours toward
consolidating csiales 23 & moans of equiable dustribution of funds of wncarian or eatangled
ownership. There asc relalively fow publishod suthontis provide guidance as to the ap
outcomo of a foquest for consolidstion 1 ik case.  Further, the fact-lntensive zanue of a
consolidstion analysis adds to the uncatsinly of oculcoms of any sequest for substantive
consohdation,

Similasly, 135005 a3 (2 sllocauon of the Venzon sotilement procaeds and subcogation of clums

of CIBC Lnvoivs significant factual detenminations  The trustoos’ presentatians of facts, thaough
l cannot

teatimony and docymenls, opposcd, and the
e predetermined with certanty,
3. Themiffisaliic with Collection

Given the fact tha Ibe funds 1n disputs are in hand, difficvitics of colicetion, per se, ¢ ol 2
significant factor in snalysis of setticment. However, ho ming of colloction 1s very mmich » factos
Bocause of the complexity of the isses Invalvod, the cxtenuve discovery requirod and tha parties”
nocessary feliance upon evolving and unsenlied law, full huigaan would cerlainly fiquure very
significant delsys (or all parues. Any mal of the Consolidation Motion, rwgardless of 118 outcoms,
would iikely bo followed by ono of moro appeals, which, in tum, would extend the duragon of he
Inigation by many months, if 0ok years  Purther, if the Consolidation Mouon wors den'ud. other
motions, concaming allocation and subfogation, would certaialy foltow, kcading to further htigation
and additional appeals

During tha) Iibgation, none of the Deblors’ owialed could be fully sdmunistesed, aad vartually

1%
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10} therefore bere.

1 & Thelatercssof Creditony

o distribuhioas could be mede, given the fundamental unpact that any final ruling m the libgaton
2] would have upan the stracture, assets end econoeies af cach extate. Ln alf, the trastaes belicve that
3] full Ligation would Likely delsy any dutributions by any of the Deblons' estates for many manihs or
4] even yoas. Such & sigficant delay clearly compnses & difficulty in the Wming of collection,
| mubilating toward a reasonablo scttloment sboss of full Lingation  Avoidance of such deluy, through
6] ressonable setilorment terms a3 proposed berean, u consistant with the trusices’ dutics under Sochos
7
8§
9

704{1) of the Bankrupicy Code, which requires the trustec of a chapter 7 estale to “coticct and reduce
fo money the propaty of the ertate for which such brustee saves, and chao such calale as
expoditiously as 15 compable with (i bost 1ntoress of prtics in intetest.” Such avardancs of delay

s io the best i i all

12| The two trustees believe that the proposed
13| four Debtors’ esinies  The compronuss will have the effect of setling complex and eatansive
14] duputcs thal would otherwisc consame very substastisl woe and esule funds in full lingation,
18] delayiog and dimimahing distnbutons to sl creditors. Tho proposed settlement avoids many months
16| or years of expeanve huganon and uncertaln ouicoaca upon tormu that are favorablo (o all pasties.
17| Whereas the settiement terms wnll not provide any creditor (other than admimurative crodicors) with
18} a8 much a3 1t would recelve from full success 1 the litigation, it will provide all oreditors with more
19} than would be reccived in Uhc ¢vant of 8 Joss. In dhe trusioes® view, Ihe sattloment stnkos & falr and

23] Agreement wall benefit ereditors by conaclidating the four Deblon’ esties, with cortain sxceoptions
24| dehincated below, and reahizing significant cost efficiancies ss arevult. Among the four estatss, thero
25] are numerous examples of duplicaled, misfiled or vague claims with respect 10 which coanderable
26} sdminiurative e and sapeass, i oot lnlgasion rlaks, will be catatled 1n detaemining the propec
27] estate against which to chasge them, aad in determining whethor oo estate is babls to ancther estae
28] for indommfication with respoct thereto  Such costs will be lungely avoided under the forms of the

20| equitablo balanca between tha best and worst ootcomes for ail ostates, and docs &4 [y carlier end less 1.

21| expensively than full iigation would.
2 Moarcover, in the iew of the Communicuiions Trustee, the torns of the proposod Settlament

B
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A by th t dation of the fous estates inlo oo,
Under ths propotad settlement, the only unsecured ¢laims ssserted sgaing any of o four
estaica that Wl not bo subject to substantive consolkdation wre tho claims of bokiers of boods
(collectively, the “Bondboldera"} issued by Group Other proofs of claim that were Bled spunst
Growp's bankmpicy estate, and all claims fled against ali othor estales, will b mubject o B
subsianlve consohdaron undor Lhe terma of the proposed sculoment  Thoe Croup Trusice has
sonchudod sn ko ercasien of 14 basinsen udgracar, hat s 1 the bem nkorstn of tho Group et
4 8 whok 10 exclude only the Bondholdcrs (but oot olber creditors that fited clums in the Group
caso) from substantive consolidation,
10 The Group Tt bel Wiat that didtinclion is becauso i the Group Trusies'.
11] view, ncarly all croditors of the four Deblors’ catalca olber than the Boodbolders dealt oxchsively
12] with Communications, ths opcrating cality. Although soras of thoss creditors filed claioss 1 Growp's
13 bankupicy case, the Group Trustos bolisves that his sevicw of cach of thoso proofs of clait, and (e
14] underlying sgreements, shows oot oaly that thase creditors did business with Communications, bt
15§ also thet nearly all of the contacts and purchise arders ware in the name of Communications, nol
16{ Group.” In the vigw of the Group Trustee, i contrast o other creditors of the fowr elatcs, oaly the
17] Bondholders appear to have relicd solely oa the ¢redit of Group in purchasing the bonds, since oaly
18] Group, snd not ConmvnicAtions, was hable for psyment of the boads. In fact, the Group Trustes
19] contonds, as an {lustration of 1hat fact, (Bat the prospecins for the tals and exchangs of the bonds
20| expheitly s0d repostiodly wamed the Bondholders thal thay did Dot have any divect rocourae against
21| Communicatiuns ot il 4ssets, meaning that their sale source of repayment wad Group. In bpht ofthe

PR
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foregoing, the Group Triusise ks megousiod tevms of e Setthernant A greemest pursuat to which the:
ks of Boncholdars will rettsn oo solcly agaings Group and will 508 be subject 10 subyanyve
consolidation with other claims aaseried by vasacured croditors hat ~ ushke the Bondholders —
appoar 1o have rehed la wholo ar part upon Uy cvodit of Commeoncations.

Foy thete reasons, the trusices belidve 1hai the Womas of (e proposed Sankmest Agreement
nldr.ﬂru—dhw.mhhhlmd,ﬂ:tmnw.mmhwﬁw
by the Court sccordsngly

D CONGLISION

hmfm.mm&nmmmdwo’wmﬂum
10] respectfully requests that Lhe Backrupacy Court grass the relief a8 roquestsd harein and ealer its ceder
14] approving (he terme of the Settieemens Agreamest.
12| DATED: lln_.aJm
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