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6 63 “Communical rust T thy 7 catates of NORTHPOINT COMMUNICATIONS, INC

.MlnnmylhlEL 5 as Teaslon of thé \ c unicalions Trustes") of the chaptes 7 calates o - ' 6] that the two trustecs have reached with respect 1o a range of dispules between them and thewr
1| o 7 s o NP Cormuncaions, ac.. JUL - 7 ‘7“11 9; 5 S 2} ¢*Commanications™), NORTHPOINT COMMUNICATIONS OF VIRGINIA, INC {Vagisis™), snd 7| roapaciive sstates. The compromss, described In more deimt betow, w intended to resolve

NorthPoist Commurucaliond of a

8] and NorthPoint Intemational, in¢ $] NORTHPOINT TIONAL, INC { "), deblor hevewn, and MICHAEL M ] li and ing lasues as lo disputed allocation of seitiement
9 9] 0ZAWA, as tustes (e “Group Trumee) of twe chapicr 7 estats of NORTHPOINT 9] proceeds and claims of subrogation that have beea the suboct of htigation berween and among the
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o] Fiestmime: au) 694-1234 C L R K 12| oeder, pursuant 1o Rule 9019 of the Federn) Rules of Banksupicy Procodure and Sccuion 105(a) of the 12] claimants holdurg righta undes bands lesued by Group, Ml other assets and lisbititica will be

13] United States Bunkrupicy Code, sppeoving & global compeomise of ali conuvemsies butwecn and 13] consobidaied into one estale, tho Yirginis cataie {Case No. 01-30123 C7) and semaiing funds snd

“Debtoms"), inctwding withoul bitaticn 14] proceeds of tioss consolidated sssels will be used 1o pay and fully autisly all admiantravve’ and

10] catates for the tast six monihs !
1 Pursvant fo the proposed globa) compromise, & ons-me distnbution will bo mado 0

13| Attomeys for Michaet M Ozawa, 11 Trusles
of the chapter 7 estate of NosthPaunt
14| amang the cetates of all four deblon hercia (coliectively, tho

14} Convnunicanons Group, Inc
18 3§ dupules ss 1o i and aliocation i u 18] pronty elume (ncluding all sllowed and uipaid chapler 3 expenscs) and to make & pro saia
E UNITED STATES BANKRAUFTCY COURT .
16| INTHE UNITED ¥ COuR 16] set forth in 3 wniten sciilement agreoment (the *Settlomont Agroticnt”) by 4ad between tho 16] distnbution to other ereditors of remaining funds without further delay and cost of Witigation botwoen
FOR THE NORTHBRN DISTRICT OF CALIFORNIA
1 OR THE NORTHERN DIST 17| Commusicauons Trusico and the Group Trustoo descnbed herrinbelow and sitached 1o e 17] tho two crustes  As chscutsed belaw, the wll result in the of now peading
SAN FRANCISCO DIVISION
18 18] wp M and Mr Ozawa 18] Itigation that would otherwisc substantally dedsy the sdmmustrauon of all four cstalcs al
(L] - Caso No 0130127 - 19 This Joint motion (the “Compromise Mouon™) is based pon us aotico snd motion, the 19| conndasble cost 10 each such cetaia, upon terms tht the two trusiees behiove 1o be fur and
20| NORTHPOINT COMMUNICATIONS oisity Mdenmuaendwith 01-30125-C7, 20 dsclsearios of E. Lynn Schocnmann snd Mickseh 3 Quaws Aled concumenly herewith tnd any and + 20 reasonablo undet 1be curvumstances of thoss casea  Both the Communications Trusloe and the Group
21| COMMUNICATION: wuﬂammmm -0 z:c ' IR0 28] ait cxbivits stiached thereto, the certificates of service of 4 such maicanls, all other pleadings and 21{ Trustoe betieve that the proposed sellictment 18 bn the beat 1nterets of their respoctve estatos, and that
n mmPy%ﬁgfmﬂoﬂAh Chapier 12} papess flled fn thess cases, and euch othor tridenco and Mgumont as may be picsoniod by ather of 22| ihe compromise should b wpproved by the Cowst under the legal authoritics seferenced hereinbelow
n{ INC. Du. ey 't"-n’“"’ 23] tbe ssoving partice prior 10 of dunsg s beanng of thls Compromuse otion 23] This Compromisa Motion la therofors brought Jotntly by the two trustees 1n order to oblan that
u Deblos ¢ Pace: 235 Pune St., 23" Floot u NOTICE I3 FURTILER BEREBY GIVEN that, pursoact (o Rula S014-1(s)3) of the 24| wpproval
San Francisco, Cahfprs
Judge.  Hon Thomss E. Careon 25| sbove-referenced Count’s Jocal rulos, any opposition to this Compromise Molion must be filed el s
3 Ssatommpats by oo trwetess 28 be oo riticasle mackriying ot propesed Setikeacal Agrvermeal s ot intended 10, ad

-] Gve (3]
16, Mwmlﬁrwmmdmtmmndham-phmwlum (%) 26 ““w_‘ pigriarypheemy o . - “

b NOTICE OF JOINT MOTION AND JOINT MOTION
by 27] dayn prior 8 the schaduled date of the slbremaciioned heming, wd must b sccompanled by any n poum
L " . I 2 Gorisle hamitod tad specilic sdminewniive ¢ wil! b pald by the Growp Trusies fror the $56 ralim one-tme
8 28] flaw by P nshes to presant 1 suppost of fis poaltron. F7 Psbertorrey L apemitt owp rmlixm one-
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Y TRUSTERS FOR APPRGVAL OF COMPROME § OF CONTROVERSES mm-nammuwwmnumu WM ATTROVAL OF COM #A0M IS OF CONTROVRALES

' 5 STATEMENT OF FACTS 11 stection of Michasl M Ozaws as tho permancd trusios of the Group cslals. 1 Cammunicalions and not by Group
2 The followng pestinent facts aro supported by 14 concurvent declamsiions of Mr Ozawa and 2 3. Clalme Aad Lungs Between Extates 2 *  The Communcalions Trusios also contended thal even If the Venzon setlement
3] My Schoenmann 3 The competing clums of the cetatcs (o funds and other gascis, a8 well as olher istucs betwem 3 Proceeds drived tugely from the breech of contract causs of aclion asseried against
4| 1. Hiutery of Four Debter Casex 4] the catates, quickiy matenahzed once the cuates were scparsled  On Novamber 26, 2002, for 4 Verizon, thoso fiunds belonged prmanly 10 the Commurnugalions estate noostheless,
3| The Deblors comsist of four relsted companics Group, Comaunications, Virgma and 3] example, the Interim Group Trurtes filed & proof of clum againdl the crists of Cormunications, 3 because while Group was the only norunal pluntiT ssserting tho bresch of coatraci
P These cases wers d on Januscy 16, 2001 the “Petition Dalg™, 6] secking payment of an amount w excess of 548,000,000 based upon a thoory of sebregation (the 6| cauia of acllon, Commurscalions was the de facto plainnfT with respecs o that cause
7] (allowng the collapss of s planned mesger with Bell Atlaniic Corparation, doing busincss as Venzon 7] "'Subrogation Ciaim'). Oa Doocmber 16, 2003, tha Comnmunications Trustos filed & motion socking 7 of action, and the Runctional party to ‘bo'uldnlm‘ mecger agroemanl, tamuch 13
8] Communsations, and related snties {collechvely, “Venzon™), pursuant 1o an agrecment between 3] aubsiantive consolidation of the sstates of all four Deblors (e “Consclidation Modon)* On 3 Commumnicauons, rather than Group, was requured 1o provide sll of e substaniive
9 Vonzon and Group  Tho bankaupley cascs bagan under chapier 11 of the Unied Stalcs Banlgupicy 9| February 24, 200), the Group Trustes filed & in opposition (the “Group ition”)" 9 obligatinns and porforminces under thal contract
10] Code, during which mest of the cutates” a5sois were sold to ATAT Corporstion. Following that sale, 10] 10 the Coasolidation Moton. En addatioe, other partios have filod oppeslng and supporting briefs with lo + The Communications Trustes srgued to 7efutd 1bo Group Trustbols-segumeals for
11] each of the cases was convarted to chapter ? of the Bankeupicy Coda, on fune 12, 2001, sad Ms 11§ rewpoct 10 the Congotidation Mation " quible exotcration and sublogation, on thros pamuy bus: 4;_.&......0.
AUS (2], Schoysnan was speinicd s th rstomofall four Deblons” ense 1] e ralsed i e Consolidation Motion, i Group Oporlton sod hterbriefs e by each 12 tonlcxsout Nuods did nol belong 1o Group, as asgusd sbave, nh asbropanfiPo
CAF .___.'1_ Dunag the banknupicy cases, Group's asd Communications® catales purvued breach of 3 trustoa s support of thoir respoctive positions coalered primuslly around the following lssves 13 exoneration  applied; second, thoss doctrines did not spply beceuse
CMP 141 contract and fraud causes of acion against Verizon, and in 2002, thoss cuces of acuion were scllled 14 *  The Group Trustos contended that mos! o all net procesds arising &om e Verizon " C‘“W““mwmwm”mm-pnuusru@;‘ of the
COM - "ind releassd, with the approval of the Banknupicy Court, w axchange for payment by Verizon W the 1| sculemmt bolonged 10 the Geoup estale, niber than tw Communicatioos esiste, 15| repald with settlement proceeds, and thurd, any subrogazion or mmm.'-’u,
emed] Sankrupicy csistcs 1n the amound of $175,000,000, After payment of remaining Hens cncumbering k6| becausa the settlemaont stommed pnananiy from & breach of contract cavse of sction 16| Assdited by Oroup, even if otherwise onforcesbls, wers nullified ;_mo dostnne of
CTR 17] the scttbemens foods and cortain other conts, tha cetales retsined epproxtmately $110,000,000 in net n saseried by Group, 84 the only party ta the mwcrger agroomian with Verizon. 1 equitsble subordination = o)
ECR 3imnmmmm smong the four estated. 18] s The Group Trustee Austher contended (hat he was entitled (o a3l other sssols end funds 18| ¢ The Communications Trustee coniended Ihllun‘alllntlbccnwm{mnl
GC L 19| Becauss of amerging conflicts befween Group’s estafo and Comunudications' estale with 19 of the Commugicahota cslalo & well, inchuding any Venzon sciiiement procesds 19 Deblors, Uk only redsopable, praciical and principled mumg:lllun
OP’C w07 Fospect 1o competing claims of entitiament to the net scttianeal procecds, it becama eviden! to Ms 0 altocable ko the Cc cations esials, up 10 tho of 548,000,000, 20 Venzon setilement proceods and ether funds of the estate, absont a§ aorly uﬁ‘
e di-Gchommann that (b four esstce would bo best scrvod by Ma. Schooamann contfnuing &k truslce 2 under the doctrines of subrogation sd equilable sxoncration, based an the srgumint a 0 tume-consumng peocets thit would recult in an arbitsary and akgair div
AiMS 2] oply as to soma, but nol alk of the catsict unth usuce as to allocation aad entiiement witk respest lo 2 hat a portion of Verizon stttk Boon ulllised to repay boana of which 2 Scaet. would ba o subalantively consolidats e fous estates snd diffile Nund TRy
S,.- C z:  the e ccvmant procesds, 82 well as other Sssuts smong the eaisies, had boen rcsalved. Therefore, )| Communications was the pacipsl obligor e Greup was only s guaranior L pro rata bams,  The Comumunkatipns Trusios contended that mpr wpl;&h
O T H ‘as of Ociobes 23, 2002, Me. Schocnmann roalgned s trusica of Group's chapter 7 estale, bul 0| . The Communications Trusioo conicnded that a sigalficant portion of the Varizoa u decrsional law, Lhe case for subsiantlve consolidation was w-wqﬂ@.be oxcessIve
'Fémaincd trustes of the chapler 7 onaies of Virginis sad The Uruted 24| setilemont prococds belonged 10 the Communications catais, rather than the Growp 2 entangloment of the four corporsic Deblors and tho unfumess 1o creditons 1n
26] Staios Truiss sppointod an nterim Uruston, Chusles Sims, as nustos of the Group esiate (tbe “Interim % colate, bacsws they donvod from resolation of che frend claim asserted by L rocognizing wbitrasry dlvisions among them
27] Growp Trustes™). snd on Decomber 3, 2002, & special moeting of crediiors was held 10 clact 2. 7 ky *  The Group Trustes comtondod \bal substantive consolidation was ol justified under
28| pormunent tusice. On Decembar 31, 2002, the United States Trustoo Alad & ropart confirming the 18] (Dot S0, T e - smibers iy n the facts of the case or applicsble docislona! law, (n Wght of the clear stuctusal
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sepanstencss of those entities, and thal e Verizon sealemen proceeds could b
readily allocated betwoen the estates without the Becciity of consolidation
Both the Group Trustee and the ' Trastee k and [
foregoing iraues and alk bricfed Jegal suthorti portive of thels respective poritions, ane
ttufiated exteative discovery dirscted taward the Uugation of thota iasues, inctuding documen!
q! inital dieck more than s dozen de subpoenas
wms.zm,u-wy&mi.mlugmmqmnmmwm
Consoidaton Motlon asd the Oroup Opposttion.  Among olber things, with the pates
choourngement, the Bankrptey Court ordered that the partics engage In sewioment pegonations
before commencing formal discovesy. In addition, the Bankruptey Court durected thet sn evidentiary
bearing of the Coasalidstioa Motkon be conducted on Jume 17,2003, On or abowt Apn! 14 and 25, |
200), the Group Trustee (ied two separate motlons for partial, end then for full, summary judgmemt
(collectively, the “Summary Judgment Motions™)" with respect to the Consolidation Motion, both of
whith were scheduled for houing on May 23, 2003
& Mediation And Sstriemeeat
Pursuat 10 the Bankruptey Court’s order, the Communications Trusies sd the Group
Thustes, together with their respective profossionals, participated fn & medinion seasson befors the
Hononble Deanls Mostati o Apdl 14, 2003 io m witempt to rescive all disputes berween them,
whether directly related to the Consolidation Motion or otherwiss. Altbough tha session did bt
result immedialely in 0 consensual resolution of such disputes, subsequent discussions between the
trisices and theit counsel produced u tentaiva sctilement, subject o spproval by the Bankruptcy
Court  Accotdingly, on May 8, 2003, a1 the request of the parties bereto wnd in ordes to facilitsic
continued seitement offorts, the ‘(‘Aun issued an order Litgmion of the Consolid:
Motion, and, in particular, remaving from the Cowrt’s cafendar the May 23, 2003 hearing of the
Summary fodgment Motions and e June 17, 2003 hearing of the Consotidetion Motlon, and
Postpondng s scheduled deporitions and discovery deadlines, pending Rutber ordet of the Court.
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1] of setilement
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3| prevail on cach of the Litigation Iscued, which would in w higher for the

4 o!vapmmlhpmpuudmw—ummnuﬁuwﬁmwmﬂmum
3| ulhn:llnvﬂmonm-hp!wcgdlorlvommuﬂomvml.llnmaawlhe&wp'l\um.
6] Howover, that dhitribution would be delayed nof oaly by the completion of sl) anderiying Liuption
7
8|
9

ind any sppeala theroto, but also by the need bs withhold distsibutions pending claimt resobation snd
other administrative luues  Accordingly, the business judgment af the Group Trustee s that the
benefit of a prompt, atheit & fixed digtnbuti ighs the chance of the potentially
10} higher but detayed rocovery 1f the Group Trustes pursued biigahion rather thas selilemen Moteover,
11§ while the Group Trustee | confldent that he would prevail in litigalion, the outoorne of lingation is
12] never certain

13 From the perspective of the G astate, the sotlement terms will fikely result In
141 an sutcome more favorsble than & loss in kiigation, aithough not az favorable as a full success in that
15[ btigadon I, fot cxample, the Consolidation Motion were denied and the Group Trustee's position as
16] to yubrogation, exoneraion and allocstlon were sustsined, Communications' general uhsecured
17] creditors would recei distributlon at all, nor J clsims or unpaid chapter 11 expenses
18] be paid to any extent  Altematively, if the Consotidution Motion were granied, accordiog to the
19| Communications Trustee's present estimates, all sdminlstrative and prioity claivss would be paid in
20} Aill and dininbutions upon allowed unsccured claims would be roughly squal 1o between 16% and
21] 19% of sllowed amounts upon Uy f claims reviews and altowances)

2 Under the settlement, on (he other band, asruming avaable fonds of approximately
23] $30.500,000 (ater payment of $85,000,000 to the Group Trusies and resolution of outstanding ehalms
24 bencfiting the eainics), priority aad adminlsgutive claims of roughly $20,000,000 and genersl
23] unsecurod clalms between $60,000,000 and $130,000,000, the Communications Trustee presently
26] estimates that the outcorse will be aa follows: afl allowed pnoiily and sdainisthitive claims,
27) including all unpaid chaptes 1) expenses, will be paid in full, and distributisns 16 Commumcations®
28] genenst unsecured creditors will likely be in the rango of 8 1% to 17 5% of allowed amounts.
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2% TRUITLES FOR ATTROVAL OF COMPROMEE Of CONTHIVERSSS

The two trusices and thelr coucash have now documented thelr proposed compromise, in the
form of 2 wniten senlement 1greement eatitted Between Trusiees
(AN Disputes, lacluding ion And Al " uy aitached fo the
declaations of Ms. Schoenmann and Mr. Ozawa ss Exhibits “A” The exsential toems of the
setement agreement {the “Seitloment A grecment™, subject 10 approval by the Banknupicy Court, are
ar follows:*

¢ Pavmeni to Croup Truges On the Scitlement Agroerent's cllective date, the

Communlcations Trustse will pay to the Orowp Trusice the amount of 386,000,000

tfom funds presently claimed by both Group's and Comeunications’ estates. Those

funds, and by fatecest ocrued thereon afler receipt by the Group Trustes, will be
wsed 1o make the following disbuniements (or reserves in be evenl (hat payments in

‘question sre subject o dispute or approval). '

o Flrat, for full payment of my federal, state or local incoma 1ax Habilites of the
Debtor for the tax your 2002, whon the senlement wilh Verdzon was
consummated,

° Second, for payment of mny corporste tax owed by Group o the State of
Delawars, up to the amount of 130,000,

° Mmmlp-mlohlllll-wodrm.inxpmu!hl.lluin&mp
Trurice sad the Group Trustee, xnd sl profeasionals retained by those trustees,
wnder Sections 327 1 sey. of the Bankrupisy Code;

° Fourth, for full payment of all alfowsble foes and costs owing ¢o the indenture
trustee under the indeniure agreement pumuant Lo which Geoup jtmied bonds,
and

° Flnh,mmpnmuhunorbuﬂnhmdbym

. Substantiva Consolidasion. Al assets of the fowr Debtors' estatcs other than the

526,000,000 of ftnds 1o be paid to the Group Trusiee ar described above, will be

[

This descriplion @ intonded only, snd should mot de viewed ay
mpuhwlv:orﬂhnh:nr ulmoflhmuAm for which inlerested part
thould review the Setilement Agreement itself. . * =

+
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1 Assuming the middle of that range in settiement, or spproximately 12 %, a3 compared to the
middle of the estimated range In the event of full succeds, 17.8%, the Communications Trustee views

the likely resull of setilement, being roughly 72% of the estimared outcame In the event of complets
Particulurty given

4 ble under th £ th

2
3

4] hitigation success, to be fair
$) the prospert of much suslicr xnd leas axpetsive resohnion of (he esiates’ clalms and assets, the

6] Communleations Trustee believes thal the estimated sctilement outcome fa significanily mors.

7] favorsble than continued htigation with its sendant delays, expenses and risks of los.

8 Accordingly, bath tristees, In thelr contldered exerelse of banineas judgment, beheve thal the

9] proposed Setilement Agreemen 19 in the best interesls of thelr respective estates and their ceeditors

10 €. LEGALDISCUSSION

n The Group Trustes and the Communicarions Trugies submit thas the propased coenpromiee

12] Setween thern and therr respective esiates, a3 inthe s Muir and

13] equitable and In the bent interests of all such extates, s tha peoduct of ssch trustee's reasonsble
4] exercise of bunness judpment, and should be approved by the Banknupicy Court under the suthonity
15| of applicable law, n3 set forth below,

16 A banloupicy trustes has suthority 0 compromise controversies affacting a chapier 7 estate,
17 subjeet to spproval by the Bankruptcy Court, pursusnt to Bankrupicy Rule 3019(s) of the Foderal
18| Rules of Banknpicy Procedure, which provides in pertinent part ms follows: “Oo metioa by the
19| trustee and aler ... noties (o creditors .. the Court oey spprove a compromise of setilement.” Fed. R
20 Bankr. P. 9019(s). I reviewing proposed seneroens, the siasfad that coerts appled under the
21| former Act In also epplicabl the Code. Ses Matter of Corts Leather,

22 Fac, 4 DR 457, 466 (Banks. SDNY. 1984) A3 steted by the United States Supreme Cownt in
22 Protechve Commitiee for Independent Stockholders of TMT Trailer Perry, Inc, v. Anderron, 190U §

24 414 (1968), under the Banknupicy Code, ia order 10 approva a peoposed setilement, a court must have
25| found that the settiement was “fafr 4nd equitsdle" based on an “educatod estimate of the complexity,
16 expense, and lkely durvtion of.... liugation, the poasible difficuliles of collecting on any jodgment
27] which might be obtained and all other (actors relevant to s full 4nd fur axsesement of tha wisdom of
28] the propased comptomise™ Id ot 425. The Unlied States Suprerne Court also stated thel “{blasic to
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corsoliduted inta one ectte, Virpaia's esue, cuse no 91-30128 CF, s a1 clums |
#geinst eny of the four Debton® estates, other than thost to be paid by the Group
Teustee us doscnbed sbove, will be consolidated inta that essie (the “Consolidated
Estate”) M1 Schosaann will ect a3 the trustee of the Consohdated Estate,

for ion of the dated stetd, and M1 Ozawa will remain

trustee of the Group wslate, responsible for the sdenmnimnan of the $86,000,000 1n
fands pajd as deacribod sbove

. Besctven aod Claim Reicases The Group Trustse will be required W maintain
adequsle teserves for full payment of all asserted clams that are the responnibility of
the Groups esinte, a3 doacribed above

. Exsuloation of Comolidated Batste  Nooe of the claims to be pald, sither in Aol or on
8 pro reta besis, by the Group Trusise, as described above, including without
bmitation bond elums, income tax clalma for the year 2002 and the foes and expenses
of the Interim Croup Trustec, the Groop Trustes and the indenture wrustee and each of
thelr respective professionals, will be paid to any extent from any of the assets of the
Coasolideted Bstata, and poas of the hoiders of wich claims shall have any right to
payment or recourss frum the Consotidated Bstato, its trustee or ity assety to any
extent

¢ Mual, Qcoen) Relests.  The Communicatons Trustes and the Group Trusise,
together with relaind agents and cstates, will release esch other from any and it
clums againt each other, including without fimilation the Group Truslee’s opposition

ion and slloestion

fo rubstant): A ¢laims of subrogati

4. Estimuted Outcomer, With And Without Scittement

Both the Group Trustse and the Communications Trustee belicve thal the propossd Settlement
Agreement [0 (n the best [nterests of thelr tocpective estales Both yuch trusiees beheve that off four
Debiors® estates wall benefit from the avoldance of significant expense and connderable delay that
would aitend coctinued ligation of the lssues bow pending between them I sddinion, each trustee
believes that the avoldance of niks of loss inherent In continued htigation further jushfics the terms
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1] this process in every instanoe, ol coursc, ls e need 10 comparo the terins of the compromise with the
2 likely rewards of Litigation ™ Id o1 424

1 More recently, the Ninth Cuecwl Court of Appeals has held thay, in considering 8 proposed
4] compromlse, the Court mus evaluste {1} the probabilny of success in the libgation, (it} the
3] difficultics, If any. In the matier of collection; (ill) the complexity of the litlgation invelved, and the
& axpenss, inconvenience and delay neceasanly attending to Iy, and (iv) e psramount infereat of the
7| creditors xnd @ proper deference to their reasonable views in the premises See, Merton v Kane (In re
B} AAC Properties), T84 F.2d 1377, 1381 (9th Cir 1986), cer? dented swb nom , Marfix v Robinson,
9§ 479 US 854 (1986); see also, In accord, Woodson v. Fireman’s Fund Insur Co {In re Woodson),
10] 839 724 610, 620 (1h Cir. 1988), see also, In re MGS Marketing, 111 B R. 264, 267 (Bankr 9th
1] Cr 1590}

[ A court, hawever, thould not subsutute 1ts own yudgroent for the judgment of a trusiee  See
13 Carla Leather, 44 B R. i 465. In reviewing a proposed sctitement, the Court is not “to decide the
14 numerous yuestions of law and fact ... but ruther 10 canvidy the 13sues Bnd sea wheiber the setlement
15] fls Below the lowest pount in the reage of reasonsblencts ' fu re ¥ T Gram & Co, 699 F 24 599,
16] 508 (24 Cir. 1983), cery denled, 464 1) 8. 322, A “wnini-tnal” on the merits of the undetlying cause
17] of action ia ol required and should ot be undenaken by the Dankruptcy Court. See In rv Blair, 538
18] .24 849 (9th Clr. 1976); see also, In re Waisk Construction, Inc., 569 F.2d 1323 (91h Cir. 1982)

19] Putsusni fo the foregolng standard, the Group Trustes and the Communications Trustee
20] belicve that the Senlermonl Agreement showld be appraved by the Bankrupicy Court

Ll . TheCompiexity of the Litlaation

n As in evidenl from the pleadings and discovery demands filed by the Oroup Trustes and the
23| Communications Trusies, the peading liigation of the Consolidstion Motion 15 complex und flci-
4] intenrive, justifylng sanlement upon resonshle terms  Ful litigation of the motion snd related
23| mntiers would necessitale resolution of interrelated and complex legal and factual iwpues involving,
26] smong othes disputed mafters, substanii and
27 1he proper alfocation of 1he Verizon sentfement proceeds  The Communications Trusice's requent for
28] subsianlive consolidation, tn particulas, involves a fact-intensive, two-pronged analyss, which would

-
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14] determenatioos as ta the extent of entanglovoent of the Deblors” sssels and peefudios 10 Lhe various
13| eradutor-constituencies, in order 10 nuls upon the Comsolidation Motion, the Cout must acccasanily

L T S R

° o

n Moreover, in the view of the Communicalions Trustec, the terms of the proposed Seitlement
23] Agreement wall benofit ereditors by consolidating (be four Deblors® cotates, wiih ¢avtain sxceptions
241 delineaied below, and reslizing significant cost effickncies s & forult. Among ibe four estatos, hore
25| are numorous examples of duplicated, misfiled or vague clairms with respect 10 which considerabis
26] adminiunative ume and expeass, if not Inigation ricke, will be entaled in deternuning the proper
27{ cstate againat whuck (o charge them, and in detarmining wheihor 00 colsts 1a babls 10 Another estals
28} for indompiBication with respect thercto Such costs witl be largaly avoided under the terms of the

~
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requure Uk Bankrupicy Court (o asseas both the cosa of disculangling the assols of 1 competing
eatales and the maanes 1n which the Dsblon represonted themselves 10 thewr credilons. Ses Bonkam v
Compion (In re Aegean Bonkamj, 22 F 3d 750 (9th Cir, 2000} The Coasolidation Motion allegoa
nutmatous fxcis conceming the manaer in which Uhe assots of the business were ouned snd managed,
the nalure and conien! of Group™s public disclosure, the corporale govamance of the enhiiss, and the
manner 1a which the busines enterprse repicscntod tsalf to 4 creditors, In support of substantive
consolidetion. The Groug Trustee, in his Opposition and Summary Judpment Mobions, alleges yot
mMMhummMMmdm-lMuufMyﬂﬁmm
of clums, as contended by the Group Trastcs. Taken together, and assuming that the Summary
Judgment Matlons had tol bee grated by the Court, Uhe two trasteos' positions require resoluton of
Intncats factus] xsucs v onder lo apply ccisional Lw that is largely uaserled by sppeliale courts.
Tho Verizoa scillomont proooeds, which compriss the majority of the ramaining axscts of the
catates besein, have nol yei bem shocaled smong 1he estated. Becauso the Court ousl make

reach conclusions, even if preliminary, as (o tho feandility and efficacy of any aliccation of (e
scttloment procotds, a determination that will in haw require an analysis of the underinng Venzon
hiagauon, the underiying mevgey sgrecment with Vanzon, and competng claims between the eslaics
a8 lo ownersiup of causes of acion  The Group Trustea's elaim of ownership of all sonlement
proceeds by vutie of Group's sishus &3 3 party 1o tha underdying merger agreement, and the
Commurucaions Trustee's clarms of ewnenship of thost procseds by vinue of 1is role as the de focio,

must, n the C ications Trustee's view, be

or functiona), parly Lo the marger
exarnined in light of the practical and oconomic realiies of the plannod NosthPoint-Venzon mages
of lato 2000 Tha Communications Trustae believes that that sxarminabion, ln fut, would entail
Iuiganon of the relytiva ments of the breach of contrect and fraud clalms in tho lawmdt brough!
agmuut Verizon, the cconomic and legal iems of mergor thal affociod Lhe parties and the nature of
Venzon'y alleged breaches and fraud  Unloss the Court wers to grant the Summary Judpment
Motons end ovarrute the Cammunicalions Truston's opponton thereto, thoss lssuss would sequire
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no distnbutions could b made, gaven the fundsmental impact that any final ruling in the hugauon
would havo upon the stnicture, atscts and economics of sach estate. Ln all, the trustoes believe that
full Ligation would kikely dclay any distributions by any of the Debiors’ osteica for many months o
evea yourn. Such a siguficant delay clealy comprises & difEiculty in the liming of collection,
rmubilating toward 4 reasonablp setliepsnt sbant of Kill ngation  Avoldance of such delsy, trowgh
reasonablp setevaent (ermas a1 proposcd herein, f conslaient with tho trustces” duties under Secuon
704(1) of the Bankrupicy Cods, which requires the trustes of 8 chapier 7 estate Lo “coltoc] and reducs
1o maney the propaty of the esate for which such irusiec saves, and closo wuch calale &y
expeditiously as 18 compatibly wilb the bost intereats of paries in interest.™ Such avordance of delsy
therefoce waTanta the sertlement proposed here.
4. Thelnterests el Crediton

The two brusices belisve that the proposed Si A isin the bost full
four Debions” cstaies. The compronuss will bave the effect of sculing comples and mtansive
duputcs that would otharwiss consume very substuniial me and csals funds In A libgation,
defayioy and diminishing distnbulions o All creditors. The propased tettiement svoids many months
or yeans of oxpensive litigation and uncortain outcomas upon tems that arc favorable to all partics.
Whereas the settlemant terma will not provide sny creditor (other than adwmiaistrpuve crediors) with
a8 much a5 1t would teccive from Fulf success in the Litigation, 1t wall provide all orediion with more
1han would be recelvod in the svend of o loss. I the trustess’ view, the sertloment stnkes & fair and

expensively than full hiigation would

- e w s u

very substantial tesiimony aad documeniary evidencs, enlalling numerous witssses aad histoncal
evidenco. Whercas both trusices asgue that tho evidence weighs heavily in favor of thelr respecuve

estaton, o full irial of all partinent evidence, and futher, axtansive bacling on alt related legal lisues,
the rolevant sues

i in ordey Lo recol trustos’s poln-oppunite p
Subregation claims asseried by the Group Trustes raise cqually complax end factually
ntcmmve Issues thal would have 1o bo addressod and rescived  Tho Group Trustee contends that the
Oroup estaio s ‘o tie Aghts of C * wepured Sandes (Canadinn Imperial Bank.
of Commerce, o¢ “CIBCY), wih respect fo Verizon settlement procecds of spproximaicly
$61,000,000 paid 10 CIBC and slisgsdly ownad by the Group estuie, By that theory. the Growpy
Trustoe claims & supsrpnonty clum sgamst all future funds of Cammunications' estate, including
any proceeds of avaidance cavads of actlen. Ths Communications Trustes assocts dofonsed that tho
Believos ralso significant factual Issisce a8 10 whether Growp was & prumary of secondary obliger with
rexpect o amounts awing 1o CIBC, whether Group, along with Communicsions, bencfited from
sdvanccs made by CIBC, and whether any subwogation rights that Group might otherwise bold arv
baned by Usorios of subordination. Each such lisue, in the Communications Trusies’s view,
Tequices & ion of the ik of the Deblors” and their respective
relationships wilh CIBC wnd 1t fimding prior (o th alte coaes, among
other factual inquirics.
The neod for resolution of the foregoing issucs, aa wekl 89 other substantial izsues thal woukd
b presanted und szgued in the cvent of Mull Jhigation of the Consohdation Motion and other dirputss
Detween the Lrusiocs, demonstraie & sufficienily high levch of legal and factual complexity W jusuly

sciilement vpon appropnuis 1emms

1. TheRrobabllliv el juccen

Both trusioes, of course, belicve thaf full Liugaton of s Consolidslion Matos and relaied
istuss would rerull in Facooss and vindication of their respective, aad wholly conrary, postions
Howeyer, both trustces alio recogruze thal tere cxists for sach v risk of loas and that ulimsle
success canol be sssured  As importanily, both (rustoes ecognize thal continued Wigation would
Isad 1o significaal delays in of e p d. iath ds of be rustoca

-
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] The sctual oulcoms of & tai with respect (6 issued of subtiantive consolidalion, subrogation,
2§ exoneron, abordinaion and allocation, cannct bo prodicied wath any cerainty, pariculaly pvor
3§ tho wide duspanty af views of tho two trustocs a2 (o the stale of igplicable law  For example, whike
4] the Group Trustco migues that the caso law governing substantive consohdation cauhons cousts thai
5| consolidation 18 10 bo uscd spanngly, see, Sonkam v Compion {In re Ragjean Bonkam), 22 F 3d 750
6] 767 (91h Cir 2000) ("Of course, *[r}esort to consolidaion  should not be Paviovian,”. ., dul ;1
7] abmont cvery other court haa noted, should be used ‘spanmgly,™) (cdationr omilied), the
1] Communications Trustee belioves hat therw 16 8 clewr modem uend in the courts tewarc
9] eonsolidating csiates as a means of oquiable distribulion of funds of uncerun o eptangled
10] ownonhip  There aa relatively fow published authoritics thal provide guidsnce an io U appropriale
11] outcome of & roquost for cossolidation wn this cass  Further, the fact-injcasive nature of 1
12 consolidation aoalysin sdds to the uncertunly of ouicome of any request for subslantive
13 consalidation.

14 Sunliacly, issuos a3 10 sllocation of the Vi itk
13{ of CIBC favolve ngnificast (sctual detenminations. The Gustow’ presentations of facls, through
dly opposcd, and the ulti f thoas i

1| procosds and on of claims

16] teatimony and
17] be predesarmined wilh cortanty.
13 3. ThaDifMicnlivs wih Collcction

19| Given tho fact fbal Lhe Funds 10 dikpute are in hand, difficultics of colicction, per v, ato nol a
20} wigruficant factor in analysis of senlemenl However, the umiog of collection is very much & factor
21 | Because of the complenty of the suca invalvod, the sxtensive discovery roquited and the parties’
22| nocessary reliance upon evolving snd unsetilod law, full ltigauon woukd cortalaly require very
23| dpnificant delays for all parties  Any trial of the Consolidation Moilon, regardiess of ils oulcome,
24] would Jikely bs followsd by oo or moes appedls, which, in tum, would sxtend the duntion of the
25| hugadon by many moaths, if not years  Purthar, If the Consolidation Motion wars demyed, other
26} motions, contzming aliocation and subrogation, would certainly follow, leading to l\nnht; hbgation

27§ and additiona] sppeals
a During that litigation, nono of the Debtors” sstates could be fully administored, and virtually
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10 Tha Group Ti b that that di is
14} view, nearly ali croditors of e four Doblors' exialos othay than the Bondbolders dealt sxchosvely
12} with Communications, the operating entity. Although some of those creditors filed claims 1 Grovp's
13| bankqupicy cass, the Group Trustos belisves thal his seview of sach of those proofs of clalm, and the
14| underlying sgroements, showy not caly that thaes creditor did buslnces with Communkations, but
15| slso thas nearly il of the contracts snd purchass orden ware in the Rumo of Commmenications, not
16] Group.” In ks view of the Grovp Truioe, i contraat 1o ocher creditors of ihe fous estates, ouly the
17] Boodholders appess 10 have ralied solely oo the ¢rodil of Group la purchasing the bonds, since oaly
18] Group, and not Comanamications, was I1abJs for payment of the bonda. In fact, the Group Trustes
19§ contends, a8 a {luirstion of that facd, thal the prospecius fos the sale and cxchangs of the bonds
20] exphestly and repesiedly wained the Bondbolders that they did 0ol have any direct recourss agalnst

[} A by the ofs [ ihe four

[

7
8] & 2 whalt 10 exclude only the Bondholders (but not othes ciodilors Ul filed clume wn the Group
9

Undtr the propascd settlement, the oaly unsecured ¢launs msaccted agrinat sny of the four
ssiaics that will not be subjort fo substantive consolidation are the clums of helders of bonds
(colloctivaly, the *Bonddelden”) issyed by Group Cibar prooks of claim that were Bled against
Group's baskrupicy colale, and all clgms Rled agalosl all othar catsics, will ba wubject to the
subsiaave consobidstion wnder tho terma of the proposed scufement. The Oroup Trustoe has
concluded in the sxcrcise of his basjnces judgmant, thal it i in the best intervls of the Group extato

case) froem substantive censoludation.
bocause in the Group Trusies's

Comaunications o 15 sasets, masning that their sole source of ropayment was Group. [n light of the

‘With respect
mu m:lnm ue
wosecured croditons wnder Seclion 310(5) onh- BmhuplcyCoh.
mumhmmlnwmhnydnmnknolwww y tho Group Trusice.
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1] foregoing. the Group Trusise has wegotiaied terma of the Seciomaent A gresmeat purmidat 10 which ihe
2 cuuummwnwmmmumnhm»uwn
3] consclidation with other cluims assarted by unsacured crediion thal ~ usliks the Bondholders —
4] sppoar to have relied Ln whols or part upon the crodit of Communications.

3 NMMO-MWWMwmdmmsnhnuAml
6] e fair and rmesonabls 10, 416 n the bea fosercsa o, mmﬂummmuw
7] by the Court sccordingly

L] D QONCLUSION

9, For the forsgolog reasons. the Communications Trutiee and the Group Trusos cach
10] respocifully requests that the Baakrupicy Court grast the relief as requeried hersin snd enter its order
1] spproving uhs tormae of the Secloment Agresmeat.

12] DATED. Juse 257000
" GOLDBERO, STINNETT, MEVERS & DAVLS
A Profetslonal Corporstin

14 .

By

%) C. Mol
" Denjsl M. Linchey, Exq

Attorneys for E. Lynn Schocamann, as Trusies
1l of the chapier 7 setaies of RorhPoist

NonhPoint I atioeal, Inc

HENNIGAN, BENNETT & DORMAN LLP

By jA‘(Iﬂ"L‘;

Broce Sewtn, Bag.
Sidney P. Levioscs, Bsq

Atiormeys for Michael M Qzswa, as
Trustss of the chaptes 7 axtaes of NorthPolnt
Coaununicadons Group, Inc
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