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PART I C I PAT I NG : 

JAMES McGEE, ESQUIRE, and VINCENT DOWN, Post O f f i ce  

Box 14042, S t .  Petersburg, F lo r ida  33733, and GARY L. SASSO, 

ESQUIRE, Carlton, F ie lds  Law Firm, P.  0. Box 2861, S t .  

Petersburg, F lo r ida  33731, appearing on behal f  o f  Progress 

Energy F lo r ida ,  Inc.  

V ICKIE  KAUFMAN, ESQUIRE, McWhirter, Reeves Law F i rm,  

117 S. Gadsden Street ,  Tallahassee, F lo r ida  32301, appearing on 

behal f  o f  F lo r ida  I n d u s t r i a l  Power Users Group. 

MIKE B. TWOMEY, ESQUIRE, Post O f f i c e  Box 5256, 

Tallahassee, F lo r i da  32314-5226, appearing on behal f  o f  

Sugarmi 1 1 Woods C i  v i  c Associ a t i  on and Buddy Hansen. 

CHARLIE CRIST, ATTORNEY GENERAL, and CHRISTOPHER K ISE,  

ESQUIRE, O f f i ce  o f  t he  Attorney General, PLO1, The Capi to l ,  

Tallahassee, F lo r i da  32399-1050, appearing on behal f  o f  the 

O f f i ce  o f  the Attorney General. 

JACK SHREVE, ESQUIRE, and CHARLIE BECK, ESQUIRE, 

O f f i ce  o f  Pub1 i c  Counsel, c/o The F lo r i da  Legis la ture,  111 W .  

Madi son Street ,  Su i te  812, T a l  1 ahassee, F1 or ida  32399, 

appearing on behal f  o f  the  Ci t izens o f  the  State o f  F lo r ida .  

HAROLD McLEAN, GENERAL COUNSEL, JENNIFER BRUBAKER, 

ESQUIRE, TIM DEVLIN, JOHN SLEMKEWICZ and DAVID WHEELER, 2540 

Shumard Oak Boulevard, Tallahassee, F lo r i da  32399-0850, 

appearing on behal f  o f  the  Commission S t a f f .  
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P R O C E E D I N G S  

CHAIRMAN JABER: Please take your seat and l e t ' s  get 

started. 

Ms. Brubaker, do you have an in t roduct ion? 

MS. BRUBAKER: Commi ss i  oners, t h i s  speci a1 agenda was 

scheduled t o  consider the motion t o  enforce settlement 

agreement f i l e d  by Publ ic  Counsel and other pa r t i es  t o  the 

agreement. S t a f f  notes t h a t  both Issue A and 1 o f  S t a f f ' s  

recommendation inadver tent ly  address ora l  argument. S t a f f  

recommends t h a t  Issue A i s  moot and t h a t  no vote i s  required 

that i ssue. 

Issue 2 addresses the consideration t h a t  the 

:ommission should take i n t o  account i n  deciding whether t o  

approve the motion t o  enforce settlement agreement, and S t a f f  

notes t h a t  there are representatives o f  the various pa r t i es  

here today t o  speak a t  the Commission's d isc re t ion .  S t a f f  i s  

prepared t o  address any questions the Commission may have. 

CHAIRMAN JABER: Thank you, Ms. Brubaker. 

Before we s t a r t  w i t h  the in t roduct ions and the issue 

3n ora l  argument, people have handed us some documents and I 

need t o  get c lea r  i n  my mind what came from where. It looks 

l i k e  a recommendation dated May 8 t h a t  has a 6 c i r c l e d  around 

it. Mr. Twomey, I remember you handed us t h a t .  

MR. TWOMEY: That i s  correct ,  Madam Chairman. 

MR. McLEAN: Madam Chairman, t h a t  i s  a d r a f t  

FLORIDA PUBLIC SERVICE COMMISSION 
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recommendati on, I bel i eve. 

CHAIRMAN JABER: Okay. Thank you. There i s  a 

stamped packet t h a t  has 1 through 5.  

MR. SASSO: Yes, Chairman Jaber, t ha t  i s  from me. 

That i s  a c o l l e c t i o n  o f  some documents tha t  I intend t o  discuss 

today, inc lud ing  what i s  i temized i n  the cover page. 

There i s  a 

owed f o r  2002 

CHAIRMAN JABER: Thank you, Mr. Sasso. 

one-page document t h a t  has ca l cu la t i on  o f  refund 

on the top  o f  it. 

MR. BECK: Madam Chairman, I handed t h  t out. I am 

going t o  use t h a t  dur ing ora l  argument, and we also passed out 

a copy o f  the order t h a t  has the  settlement agreement attached 

t o  it. 

CHAIRMAN JABER: 

And, pa r t i es ,  a 

passed out t o  each other? 

MR. SASSO: Yes 

CHAIRMAN JABER: 

Thank you, Mr. Beck. 

1 o f  these documents we have you have 

ma'am, we made an e f f o r t  t o  do t h a t .  

Great. Thank you. 

COMMISSIONER BRADLEY: (Inaudible. Microphone o f f .  1 

CHAIRMAN JABER: Go ahead, Commissioner Bradley. 

COMMISSIONER BRADLEY: ( Inaudible.  M i  crophone o f f .  1 

CHAIRMAN JABER: Yes, I ' m  sorry,  Mr. Beck d i d  

i d e n t i f y  i t  as - -  i s  t h a t  the order you are holding up, Mr. 

Beck? 

COMMISSIONER BRADLEY: Yes. 

FLORIDA PUBLIC SERVICE COMMISSION ll 
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CHAIRMAN JABER: Commi ss i  oner Brad1 ey, yes. Order 

PSC-02-0655, t h a t  came from Publ ic Counsel. 

COMMISSIONER BRADLEY: Okay. Thank you. 

CHAIRMAN JABER: Thank you. The f i r s t  order o f  

business, Commissioners, we do have an issue on ora l  argument. 

Before I ask f o r  a motion, l e t  me t e l l  you my preference t h i s  

time around i s  t h a t  we go ahead and complete ora l  argument, 

i n i t i a l l y  from a l l  the par t ies .  That we not put  a t ime l i m i t .  

These are very reasonable pa r t i es ,  I would ask and give 

d i rec t i on  tha t ,  you know, pa r t i es ,  don ' t  repeat yourselves, be 

cognizant o f  the time, and the need t o  get informat ion t o  the 

Commission so we can make the  most informed decision. I don ' t  

feel  the need, Commissioners, t o  have a time per iod associated 

w i th  t h i s  item. Your fee l ings  and emotion. 

COMMISSIONER DEASON: Madam Chairman, I woul d move 

we conduct ora l  argument and t h a t  we j u s t  a l low the cha i r  a t  

o r  t o  g ive 

and complete 

her d i sc re t i on  t o  impose any t ime requirements 

whatever l a t i t u d e  necessary t o  have a thorough 

ora l  argument. 

COMMISSIONER BAEZ: Second. 

CHAIRMAN JABER: There has been a mo i o n  and a second 

t o  accept ora l  argument on t h i s  item. A l l  those i n  favor,  say 

aye. 

(Unanimous a f f i r m a t i v e  vote. 1 

CHAIRMAN JABER: Approved unanimously. 

FLORIDA PUBLIC SERVICE COMMISSION 
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And, aga n ,  parties, I would just emphasize I am 
g i v i n g  you discret on on time. 
reasonable i n  how you conduct your time allocation. 

I would ask t h a t  you be 

This i s  an original motion by Public Counsel t o  have 

the Commission enforce a settlement agreement. 
ifJould be appropriate t o  s tar t  w i t h  Public Counsel. 
know i f  you have informally agreed on the order of 

presentation, b u t  we will conclude w i t h  Progress Energy. 

I t h i n k  i t  

I d o n ' t  

MR. BECK: Thank you, Madam Chairman. I t h i n k  I have 
been elected t o  s tar t  and t o  summarize our position concerning 
the refund. 

Commissioners, last Monday the Commission ruled t h a t  

you would limit the evidence you receive i n  this case and the 
argument t o  three items; t h a t  i s  the agreement i t se l f ,  the 

order t h a t  approved the agreement, and the transcript of the 
agenda conference where the Commission took up the agreement 
and approved i t .  And so what I would like t o  do briefly this 
morning i s  review those three items and the portions of those 
items t h a t  concern the refund t h a t  i s  due for 2002. 

Now, I handed out  the order t h a t  approved the 
settlement agreement, and attached t o  t h a t  order i s  the 

settlement agreement i t se l f .  And w h a t  I would like t o  ask you 

t o  do i s  turn t o  Page 16 of the order. And t h a t  page of t h a t  
order contains the settlement agreement provisions t h a t  control 
the refund for 2002. And w h a t  I would like t o  do t o  start  i s  

FLORIDA PUBLIC SERVICE COMMISSION 
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simply go over t h a t  language and then t r y  t o  f i l l  i n  the blanks 

and show you how the ca lcu lat ions t h a t  are c a l l e d  f o r  by t h a t  

paragraph compel a refund o f  $23 m i l l i o n  f o r  2002. 

The settlement agreement contains a sharing 

threshold, and t h a t  s t a r t s  a t  Roman numeral I 1  on Page 16 o f  

the order. And i t  says r e t a i l  based revenues between the 

sharing threshold amount and r e t a i l  base revenue cap w i l l  be 

d iv ided i n t o  two shares on a o n e - t h i r d k w o - t h i r d  basis. 

F lo r ida  Power's shareholders sha l l  receive the one- th i rd  share, 

the two- th i rds  share w i l l  be refunded t o  r e t a i l  customers. The 

sharing threshold f o r  2002 w i l l  be $1,296,000,000 i n  r e t a i l  

base r a t e  revenues. And f o r  2002 only  the refund t o  the 

customers w i l l  be l i m i t e d  t o  67.1 percent, May 1 through 

December 31, o f  the t w o - t h i r d  customer share. That i s  the 

prov is ion  t h a t  cont ro ls  the refund f o r  2002. 

So the f i r s t  i tem - -  and, again, I have also handed 

out a worksheet t h a t  shows you the ca lcu la t ion  o f  the refund 

from t h a t  language, and what I would l i k e  t o  do i s  go over 

tha t .  The f i r s t  i tem i n  ca lcu la t ing  the  refund i s  the 2002 

revenues f o r  r e t a i l  base r a t e  revenues. And I put  the i tem up 

there o f  $1,323,003,903. That i s  the number t h a t  i s  reported 

by Progress Energy as t h e i r  r e t a i l  base r a t e  revenues f o r  2002. 

There i s  no disagreement a t  a l l  about t h a t  number. 

The next i tem t o  take t o  t h a t  concerns i n te r im  

revenues, and you have t o  go t o  a d i f f e r e n t  po r t i on  o f  the 

FLORIDA PUBLIC SERVICE COMMISSION 
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jgreement t o  look a t  t h a t .  There are two items I would like 
for you t o  look a t  w i t h  respect t o  interim revenues. The f i r s t  

i s  on Page 5 of the order. And a t  the bottom of Page 5 of the 
lrder there i s  a discussion about Paragraph 14, Paragraph 14 of 

the agreement. And this is  the Commission's order aga in  t h a t  
Zontrols how the refund will be calculated. And the Commission 
says i n  i t s  order t h a t  the agreement calls for a $35 million 

refund of interim revenues collected subject t o  revenue since 
rlarch 13, 2001. 

And i t  goes on. 
2vidence t o  the contrary, i t  i s  normally assumed t h a t  the 
amount t o  be refunded has been accumulated on an even monthly 

iasis during the interim period. A t  the bottom of the 
)aragraph, the Commission concludes t h a t  we f i n d  t h a t  only 

610,370,000 of the t o t a l  refund of 35 million i s  attributable 
to revenues collected subject t o  refund during the January 1, 

?002 through April 30, 2002 period. 

I t  says unless there i s  specific 

Now, during 2002, Progress Energy refunded the $35 

ni l l ion ,  and the reduction of $35 mill ion i s  included i n  the 
.evenue figure t h a t  they provided, the $1.323 b i l l i o n  figure. 
dha t  the Commission order says i s  t h a t  only a portion of t h a t  

amount applies t o  2002. Even though a l l  the revenues came out  
i f  2002, there i s  only 10,370,000 ou t  of 35 million t h a t  apply 

to 2002. 

So i n  order t o  get the pot  right, you have t o  add i n  

FLORIDA PUBLIC SERVICE COMMISSION 
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the po r t i on  t h a t  i s  a t t r i b u t a b l e  t o  e a r l i e r  periods, 2001. And 

the Commission spe l l s  t h a t  out.  It i s  the d i f ference between 

35 m i l l i o n  and the  10,370,000. And so what I have shown you on 

the worksheet here i s  the addi t ion back i n  o f  the i n te r im  

refund t h a t  ac tua l l y  took place i n  2002, but  i s  a t t r i b u t a b l e  t o  

2001. That gets you the  proper revenue amount f o r  2002. 

There i s  a lso a po r t i on  o f  the t r a n s c r i p t  o f  the 

agenda where t h a t  was b r i e f l y  discussed, and I t h i n k  Progress 

Energy has handed out the t ransc r ip t .  I suspect you already 

have i t  anyhow. But i t  i s  on Page 21, Line 23, through Page 

22, Line 11, where the  Commission discussed t h a t .  

COMMISSIONER BRADLEY: Just a minute. Page 21? 

MR. BECK: Yes, Page 21 beginning a t  Line 23. A t  the 

bottom there i t  begins w i t h  a question by Chairman Jaber, and I 

am r e f e r r i n g  t o  the t r a n s c r i p t  o f  the agenda conference. 

COMMISSIONER BRADLEY: Which document are you - - 
MR. SASSO: On the  copy t h a t  I handed out i t  would be 

Page 19, i f  t h a t  helps. 

MR. BECK: And I guess the d i f fe rence i s  there, as i t  

pr in ted  out from the  word processing document, t h a t  the page 

numbers must have changed. 

COMMISSIONER BRADLEY: 

MR. BECK: Okay. On the copy t h a t  Progress Energy 

It i s  on Page 19? 

handed out i t  i s  Page 19, Line 17. And Commissioner Jaber, o r  

Chairman Jaber says t o  the S t a f f ,  "No, i t  i s  on Page 5 o f  your 

FLORIDA PUBLIC SERVICE COMMISSION 
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recommendation, S t a f f .  

prov is ion i n  Section 14 re la ted  t o  how the refund a l locat ions 

were t o  be made." And she asked do you agree what - -  she asked 

Progress Energy, "Do you agree w i t h  what the S t a f f  has said on 

the bottom o f  Page 5," and then she says, "which i s  because the 

settlement i s  s i l e n t ,  we w i l l  assume t h a t  the amount t o  be 

refunded has been accumulated on an even monthly basis dur ing 

the i n te r im  period?" Mr. Dolan, perhaps on behal f  o f  Progress 

Energy says, "Yes, Madam Chairman, we do agree." Again, t h a t  

i s  on how you a l loca te  the revenues, and t h i s  i s  the discussion 

tha t  took place a t  agenda conference. Okay. So t h a t  i s  the  

evidence t h a t  you have concerning the i n te r im  revenues. 

don ' t  t h i n k  there i s  any question whatsoever about the r i g h t  

th ing  t o  do i s  t o  add back the  $24.63 m i l l i o n .  

It sounded l i k e  you were not c lear  on a 

I 

Progress Energy disagree w i t h  us on t h a t  adjustment. 

4nd so f a r  what I have described t o  you as f a r  as the revenues 

go, there i s  no disagreement. But Progress Energy disagrees. 

They th ink  t h a t  you should add back the  e n t i r e  $35 m i l l i o n ,  

contrary t o  the  e x p l i c i t  language o f  the order. 

enough, t h a t  would go against them more so than what we have 

put forward. I 

d i l l  leave t h a t  t o  them t o  expla in  why they t h i n k  t h a t  they 

should disregard the language o f  the order, disregard the  

agreement they made i n  the t r a n s c r i p t  o f  the agenda conference, 

and propose something d i f f e r e n t  than what was ordered. That i s  

I n t e r e s t i n g l y  

I don ' t  understand why they have done t h a t .  

FLORIDA PUBLIC SERVICE COMMISSION 
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~p t o  them, I don ' t  understand why. 

Once you come up w i th  the actua revenues f o r  2002 

v i t h  the  apportionment o f  the  refund amount you come up w i t h  

the t o t a l  revenues o f  $1.347 m i l l i o n ,  and t h a t  i s  the t h i r d  

l i n e  on the handout t h a t  I have given you. A f t e r  t h a t  i t  i s  a 

f a i r l y  straightforward computation. 

jgreement provisions I c i t e d  a t  the  beginning, which i s  on Page 

16 o f  the order, i t  says the s t a r t i n g  po in t  i s  the revenues f o r  

?002, and then i t  gives you a sharing threshold o f  1.296 

n i l l i o n .  So what I have done on the computation i s  taken the 

j i f f e rence  between the  actual revenues and the  sharing 

threshold, and you come up w i t h  a d i f ference between the 

threshold and the actual revenues o f  $51.633 m i l l i o n ,  and t h a t  

i s  l i s t e d  on my sheet. 

I f  you go back t o  the 

And then there are two th ings t h a t  have t o  be done 

mce you come up w i th  tha t  $51 m i l l i o n .  The f i r s t  t h i n g  i s  you 

lave t o  compute the customer's share. And the customers get 

two- th i rds,  the  company gets one - th i rd  according t o  the 

agreement. The two- th i rds  share i s  $34.439 m i l l i o n  as shown on 

ny sheet. And f o r  any year other than 2002, t h a t  would be the 

end o f  the computation. But we had a special prov is ion 

included i n  the agreement t h a t  appl ied only t o  2002, and t h a t  

i s  f o r  t h a t  year you would take 67.1 percent o f  the amount 

customers would otherwise get.  And t h a t  i s  what I have shown 

you as the l a s t  i tem on our agreement, so we have taken t h a t  

FLORIDA PUBLIC SERVICE COMMISSION 
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tha t  po r t i on  o f  the customer share t o  come up w i t h  $23.1 

m i l l i o n .  That i s  the end o f  the computation. That i s  what the 

agreement c a l l  s f o r .  It i s  very straightforward. 

Now, having done tha t ,  i f  there are no questions 

about how we came up w i t h  t h a t ,  I t h i n k  I need t o  a t  leas t  t r y  

i t  address some o f  the arguments we an t ic ipa te  Progress Energy 

t o  make about why they are going t o  come up w i t h  a d i f f e r e n t  

amount than we have. 

The f i r s t  adjustment t h a t  they propose t o  make i s  t o  

reduce revenues by an addi t ional  $41.625 m i l l i o n  i n  the 

agreement f o r  2002. There i s  nothing whatsoever i n  the 

agreement t h a t  allows them t o  do tha t .  They are going t o  have 

t o  come up w i t h  t h a t  i tem somewhere e lse because the agreement 

simply doesn't  al low it. The agreement i t s e l f  contains a 

spec i f i c  prov is ion deal ing w i t h  2002 t h a t  made i t  d i f f e r e n t  

from the other years, and i t  recognized the  s t a r t i n g  po in t  f o r  

the 2002 agreement. And t h a t  i s  we took the  67.1 percent o f  

the two- th i rds  share. I f  the  pa r t i es  had - -  
COMMISSIONER BRADLEY: M r .  Beck, whi le  we are on t h i s  

po in t ,  you sa id there i s  nothing i n  the agreement t h a t  allows 

them t o  do t h a t .  

MR. BECK: Yes. 

COMMISSIONER BRADLEY: I s  there anything i n  the 

agreement t h a t  disal lows them from doing t h a t ?  

MR. BECK: Well , t o  the extent they have t o  fo l low 

FLORIDA PUBLIC SERVICE COMMISSION 
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the ca l cu la t i on  t h a t  i s  i n  there,  yes. They are not allowed t o  

change the ca lcu la t ion  t h a t  i s  i n  there.  Again, the agreement 

ca l cu la t i on  i s  on Page 16 o f  the order. 

what t o  do. So I c a n ' t  say there i s  language t h a t  says you 

sha l l  not  make an adjustment o f  $41 m i l l i o n ,  bu t  i t  i s  not  

there. I n  other words, they do have t o  fo l l ow  what the 

agreement says, and the agreement doesn't  conta in  anything t h a t  

al lows t h a t .  Am I clear? 

It t e l l s  you exac t ly  

COMMISSIONER BRADLEY: Uh- huh. 

MR. BECK: Okay. I have a couple o f  comments about 

the agreement other than the f a c t  t h a t  there i s  nothing i n  

there t h a t  allows them t o  make t h a t  subtract ion.  I po in t  out 

i f  we had intended a d i f f e r e n t  revenue threshold f o r  2002, i t  

would have sa id t h a t .  

2002 o f  $1.296 m i l l i o n .  

t o  make i t  $41.6 m i l l i o n  less,  t h a t  i s  what the  number would 

have been. I mean, i t  would have been very easy f o r  us t o  have 

put i n  a d i f f e r e n t  threshold t o  do what Progress Energy wants 

you t o  make i t  do, bu t  t h a t  i s  not  what we have done. The 

threshold i s  what i t  says. 

i s  simply no evidence and no basis f o r  them t o  make t h a t  

adjustment. It j u s t  i s n ' t  there.  

I n  other words, we have a threshold f o r  

I f  the  i n t e n t  o f  t he  pa r t i es  had been 

It i s  not $41 m i l l i o n  less.  There 

I mean, there are other ways we could have handled 

t h a t  adjustment, as w e l l .  We could have had an eight-month 

sharing prov is ion  f o r  2002. We could have had a threshold f o r  
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2002 and a revenue figure for eight months of 2002 and a 
threshold. We could have done i t  t h a t  way. T h a t  i s  not w h a t  

we did. You know, w h a t  we d i d  i s  we looked a t  the revenues for 

2002, had a yearly threshold, and t o  adjust for the starting 

p o i n t  of 2002 we had a special provision t h a t  allowed a 67.1 
percent factor t o  be appl i ed. 

There is  another adjustment Progress Energy wants t o  
make and i t  relates t o  l i g h t i n g  and other rate design matters. 
And we would simply like t o  go over the record matters t h a t  
discuss t h a t .  The order on Page 6 ,  on the order there is  a 
section about midway down where i t  cites Paragraph 16. And 

t h a t  i s ,  aga in ,  Paragraph 16 of the agreement. 
provision addresses certain rate design and cost of service 
matters t h a t  were agreed t o  as a part of the proposed 
stipulation, and i t  refers t o  an Exhibit  A of the agreement. 
I t  says OPC and the Florida Retail Federation took no position 
on these matters and thus they do not oppose or support them. 

I t  says this 

Typically, i n  rate cases our office does not take 
issues on rate design issues because they have the effect of 

shifting responsibility from one set of customers t o  the other, 
and we represent a l l  customers. The provisions of the 
agreement i tself  concerning t h a t  are on Page 20 of the order, 
which was the agreement, and t h a t  i s  Paragraph 16 of the 
agreement which the order just referred t o .  I t  says the cost 
of service and rate design matters identified i n  Exhibi t  8 t o  
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the s t i p u l a t i o n  and settlement w i l l  be t rea ted  i n  the manner 

jescribed there in .  And i t  says the O f f i c e  o f  Publ ic Counsel 

md the F lo r ida  Reta i l  Federation take no pos i t ion ,  ne 

support nor oppose the cost o f  service and r a t e  design 

i r o v i  s i  ons . 
A couple o f  th ings I would l i k e  t o  po in t  out 

mow, Publ ic  Counsel and the  Reta i l  Federation are two 

i a r t i e s  who signed t h i s  agreement. There are others. 

t he r  

You 

o f  many 

FIPUG, 

'ubl ix,  Sugarmill Woods, a l l  t h a t  went completely and d i d  take 

l o s i t i o n s  on t h a t .  The second t h i n g  i s  the cost o f  service and 

nate design matters wasn't  opt ional  f o r  the  Commission t o  make 

those changes. 

jescribed i n  Exh ib i t  A, the agreement. So i f  the Commission 

lad re jected those th ings,  the agreement wouldn' t  have been 

s f fec t i ve ,  because the agreement required those items t o  be 

i n t o  e f f e c t .  

It says they w i l l  be t rea ted  i n  the manner 

The items on Exh ib i t  A cover a v a r i e t y  o f  items, not  

jus t  the ones Progress Energy i s  going t o  p o i n t  t o .  E x h i b i t  A 

talked about the  inver ted  r a t e  design which was an energy 

s f f i c i ency  design and conservation design where the charge f o r  

the f i r s t  1,000 k i l o w a t t  hours was less than the amounts above 

that. It d e a l t  w i t h  minimum demand prov is ions f o r  c e r t a i n  r a t e  

schedul es and b i  1 1 i ng demand c r e d i t s  . 
2ayments f o r  meters, t ime o f  day meters. It included changes 

to the service,  and had l i g h t i n g  f i x t u r e s ,  maintenance and 

It d i  scussed CIAC 
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poles as described there in .  There i s  a b r i e f  mention o f  t h i s  

i n  the t r a n s c r i p t  o f  the agenda. And, again, I have t o  change 

the t r a n s c r i p t  pages t h a t  I have t o  one t h a t  has been handed 

out by Progress Energy. I f  you w i l l  g ive me a moment. 

MR. SASSO: Page 18, I bel ieve. 

MR. BECK: On Page 18, Line 18, Chairman Jaber asked 

a l i t t l e  b i t  about t h a t  t o  S t a f f .  

i n  l i g h t i n g  f i x t u r e s  and pole l i g h t i n g ,  and t h a t  i s  because we 

have not  looked a t  t h a t  charge i n  q u i t e  sometime, i s  t h a t  

correct ,  addressing the S t a f f .  And the S t a f f  says yes, i t  i s  

my understanding from t a l k i n g  t o  Power Corp t h a t  i n  t h e i r  

i n i t i a l  f i l i n g  they d i d  propose increases t o  c e r t a i n  l i g h t i n g  

f i x t u r e s  because o f  the r e l a t i v e  costs between the older and 

newer o f fe r ings .  

wanted t o  f i x  t h a t  problem. 

It says there i s  an increase 

It was k ind  o f  out o f  whack and they k ind  o f  

Chairman Jaber, "Are these new charges i n  l i n e  w i t h  

what other companies are assessing?" Mr. Wheeler, "Yes. And 

i t  goes on, but  S t a f f  agrees t h a t  by r a i s i n g  the rates they are 

r a i s i n g  the ra tes  w i l l  make more sense across the various 

o f fe r ings .  That i s  the discussion concerning the l i g h t i n g  

f i x t u r e s .  And there i s  absolute ly  nothing t h a t  would support 

the contention o f  Progress Energy t h a t  there i s  an i n t e n t i o n  t o  

exclude those revenues from the  revenue sharing provis ions.  It 

i s  simply not there.  The agreement requires those prov is ions 

t o  be made. There i s  nothing t h a t  excludes them from the  
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sharing provis ions.  Had t h a t  been the i n t e n t  we would have 

said t h a t  i n  the agreement, bu t  i t  doesn't  say t h a t .  The 

agreement says t h a t  those charges w i l l  be made and i t  says 

i o th ing  about the a b i l i t y  t o  exclude those items from the base 

ra te  revenues. 

COMMISSIONER BRADLEY: Mr. Beck. 

MR. BECK: Yes. 

COMMISSIONER BRADLEY: Just  one other question. I s  

there anything t h a t  includes them i n  the agreement? 

MR. BECK: Yes, by requ i r i ng  base r a t e  revenues for 
the period. 

revenues are base r a t e  revenues. You know, Progress Energy, I 

believe, w i l l  agree t h a t  they are those sor ts  o f  revenues t h a t  

are included i n  the threshold. 

the agreement requires them t o  look a t  t h e i r  - -  o r  include 

t h e i r  base r a t e  revenues i n  look ing  a t  the threshold. Those 

are base r a t e  revenues t h a t  need t o  be included. And there i s  

c e r t a i n l y  nothing t h a t  says t h a t  they can exclude them as they 

are contending . 

I mean, there i s  no dispute on whether those 

So I t h i n k  the  answer i s  yes, 

Commissioners, t h a t ' s  about it. We have handed out 

an agreement t h a t  shows the  $23 m i l l i o n  ca l cu la t i on  f o r  the 

agreement. It i s  s t r a i g h t  forward, and the ca l cu la t i on  i s  

r e f l e c t e d  i n  our handout t o  you. And i t  i s  now up t o  the 

Commission t o  make Progress Energy refund the  amount t h a t  they 

are required t o  by the  terms o f  t h e i r  w r i t t e n  agreement. That 
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i s  a l l  I have a t  the moment. Thank you. 

CHAIRMAN JABER: Thank you, Mr. Beck. Who i s  next on 

the consumer advocates before we move on t o  Progress? 

General Cri s t ,  we1 come. 

ATTORNEY GENERAL CRIST: Good morning, Madam Chair, 

i t  i s  good t o  be w i th  you. I t h i n k  Chris Kise, who i s  our 

S o l i c i t o r  General, might have a few comments. And then i f  I 

could, a f t e r  him, I would be g ra te fu l .  

CHAIRMAN JABER: That 's f i ne .  Mr. Kise. 

MR. KISE:  Thank you. Christopher Kise, S o l i c i t o r  

General on behal f  o f  Attorney General Char l ie  C r i s t  and the 

people o f  the State o f  F lo r ida .  Thank you, Chairman Jaber. 

Just  b r i e f l y ,  we want t o  adopt, o f  course, the 

pos i t i on  o f  co-counsel both as stated already and as w i l l  be 

stated. And we would also l i k e  t o  make an i n i t i a l  objection, 

respec t fu l l y .  This issue was l i t i g a t e d  on the  30th, and the 

Commission entered i t s  order which we do we respect, but  f o r  

purpose o f  the  record we would l i k e  t o  ob ject  t o  the 

consideration by t h i s  Commission o f  anything other than the 

contract  and the order. We s t i l l  maintain t h a t  anything beyond 

t h a t  would be inappropriate. 

That being said, we do not want the references t h a t  

are made t o  the t ransc r ip t ,  whether by adoption from other 

counsel's arguments o r  whether by our own argument i n  reference 

o f  t h a t  A p r i l  23rd t r a n s c r i p t  t o  cons t i t u te  a waiver. We are 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

19 

,eferring t o  i t  ou t  of necessity, simply because the Commission 

)as made i t s  ruling, bu t  we s t i l l  would object t o  t h a t  

:ons i der a t  i on. 
We are here today t o  consider, as the Commission 

:nows, limited items. There is  no ambiguity i n  this agreement. 
[ believe i t  was Commissioner Davidson las t  time t h a t  asked a 
specific question on the 3 0 t h ,  a t  the hearing, a specific 
pestion t o  Progress Energy and Progress Energy's counsel about 
vhether or not there was a specific provision i n  this agreement 
t h a t  was ambiguous. And the answer given by Ms. Bowman was our 

vgument is  not t h a t  the Commission has t o  f i n d  an ambiguity i n  

the contract. 
They have conceded t h a t  there i s  no ambiguity i n  this 

Contract, and we would submit t o  you t h a t  because there i s  no 
ambiguity i n  this contract this  Commission i s  bound then t o  
fo l  1 ow contract 1 aw pri nci pl es which would require the 
construction of the contract based on i t s  four corners and 

based on i t s  p la in  meaning. 
Another brief procedural tem. I would submit t o  the 

Commission a general objection t o  F orida Power's memorandum i n  

opposition. The memorandum i n  opposition effectively quotes, 

i f  you w i l l ,  the position of Mr. Portuondo. I f  you read Mr. 

Portuondo's a f f i d a v i t ,  which has been withdrawn according t o  
Progress Energy, and you read the argument o f  Florida Power, 
the argument i s  essentially quot ing - -  a t  least the salient 
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I o i n t s  o f  the argument are e s s e n t i a l l y  quoting from Mr. 

lortuondo s a f  f i davi t . And we woul d submit a general ob j e c t i  on 

that you cannot simply back door Mr. Portuondo's pos i t i on  by 

low c a l l  i n g  i t  argument o f  counsel . 
Those matters t h a t  were i n  t h a t  a f f i d a v i t  have been 

hrithdrawn v o l u n t a r i l y .  They are not before the  Commission. 

4nd t o  the extent t h a t  the memorandum quotes from Mr. 

Portuondo's a f f i d a v i t  not  by s p e c i f i c  reference, but  simply by 

verbiage, we w i l l  ob jec t  t o  t h a t  being considered. 

Just  a few b r i e f  po ints  t o  fo l l ow  up now 

substant ively.  One other t h i n g  t h a t  was puzz l ing  t o  the 

Attorney General a t  the  l a s t  hearing was Progress Energy 

counsel Is p o s i t i o n  t h a t  we were not  here, are no t  here t o  

i n t e r p r e t  a cont ract  agreed t o  by p r i v a t e  p a r t i e s ,  and we would 

take issue w i t h  t h a t .  The pa r t i es  negotiated and reached a 

Settlement. That sett lement i s  a cont ract  and t h a t  cont ract  

was approved by t h i s  Commission. 

The p a r t i e s  p ro f fe red  t h i s  sett lement f o r  approval. 

And t o  demonstrate t h a t  t h a t  i s ,  i n  f a c t ,  what t h i s  Commission 

d i d  was approve a sett lement p ro f fe red  by the  p a r t i e s ,  i f  we 

look a t  the order on Page 2, which i s  - - and I appreciate 

counsel prov id ing t h i s  convenient handout. It does make th ings 

a l i t t l e  easier other than the t r a n s c r i p t  pages. But the order 

i t s e l f  a t  Page 2, down a t  the bottom t h i r d  o f  t h e  page, Roman 

Numeral 11, s t i p u l a t i o n  and settlement, i t  s ta tes  rather  
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unequivocally t h a t  a l l  parties t o  the docket proffered the 
stipulation and settlement as a complete resolution of a l l  

matters pending i n  t h a t  docket. 
I t h i n k  t h a t  i s  a fairly unequivocal statement t h a t  

the parties proffered this settlement contract and t h a t  t was 

intended t o  integrate and incorporate a l l  discussions, a 1 

MFRs, a1 1 materi a1 s ,  a1 1 depositions, everything t h a t  took 
place up u n t i l  the time t h a t  this settlement agreement was 
reached between the parties and proffered for this Commission's 
approval. 

I will also point  out  t h a t  the Chairman, or the 
president of the company, Mr. Habermeyer, a t  the transcript, 
Page 4 ,  Lines 2 and 3,  characterized this settlement as a ,  
quote, "Very, very fair  settlement." And i t  i s  rather puzzling 

t o  the Attorney General t h a t  we are now back here debating a 
very, very fair  settlement. I t  appears more t o  us t h a t  
Progress Energy is  interested i n  rewriting the contract, 
rewriting a contract now w i t h  the benefit of hindsight. 

Addressing briefly Commissioner Bradley's question 
about i s  there anything i n  the contract t h a t  would prohibit the 
current construction by Florida Power. And I would po in t  t o  
contract Paragraph 4 ,  which i s  a t  Page 15 of the order. 
Contract Paragraph 4 ,  like most o f  the contract paragraphs, i s  
rather unequivocal. No stipulating party - - t h a t  would include 
Progress Energy - -  will  request, support, or seek t o  impose a 
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change i n  the application of any provision hereof. T h a t  would 

seem t o  preclude the position t h a t  i s  being taken by Florida 
Power today. 

Addressing, sort of i n  advance, w h a t  we would 

anticipate t o  be some of Progress Energy's argument, and 

reviewing the materials t h a t  they have submitted, I would also 
direct the Commission's attention t o  contract Paragraph 5 ,  

which also states rather unequivocally, and i t  i s  on t h a t  same 
page, Page 15 of the order, during the term of this stipulation 
and settlement, revenues which are above the level stated 
herein, and t h a t  i s  the threshold cap t h a t  i s  rather p l a i n ,  

will be shared between FPC and i ts  retail electric u t i l i t y  

customers. 
And then this statement t h a t  I t h i n k  i s  very 

important for our purposes today, i t  being expressly understood 
and agreed t h a t  the mechanism for revenue sharing herein 
established i s  not intended t o  be a vehicle for rate case type 
inquiries concerning expenses, investment, and f inanc ia l  

results of operation. 
I t  would appear as though t h a t  i s  exactly wha t  

Progress Energy wants this Commission t o  do i s  reopen this 
inquiry and make a determination t h a t ,  well, they would never 
have agreed, for example, on the l i g h t i n g  and service fees, 
they would never have agreed t o  include t h a t  i n  base rate 
revenues because of certain principles t h a t  are applicable t o  
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low they ca lcu late t h e i r  revenues and expenses. And, f rank ly ,  

;hat i s  not before t h i s  Commission today. 

It would appear as though Paragraphs 4 and 5 preclude 

spec i f i ca l l y  the arguments t h a t  are being advanced by the 

zompany. And we would submit t h a t  the case l a w  i s  qu i te  c lear  

i n  the State o f  F lor ida,  t h a t  t h i s  Commission cannot rewr i t e  

the contract  f o r  the par t ies ,  and t h a t  the  contract  language 

i t s e l f  i s  the best evidence o f  the i n t e n t  o f  these par t ies .  

It was obviously a t  the  outset, by way o f  example - -  

It was obvious ind I w i l l  po in t  t o  the  order again a t  Page 8. 

from the outset t h a t  the modif icat ions t o  the l i g h t i n g  and 

service would r e s u l t  i n  some revenue increase. I mean, i t  i s  

stated i n  a ra ther  s t ra ight forward manner on Page 8 where i t  

3eals w i t h  service charges and l i g h t i n g  service charges. 

Daragraphs ind ica te  the new charges w i l l  r e s u l t  i n  an annual 

increase i n  revenues t o  FPC o f  approximately 11 m i l l i o n  f o r  

service and 3 m i l l i o n  f o r  l i g h t i n g .  That was obvious t o  them 

a t  the time. 

danted an adjustment t o  the revenues t h a t  they are now arguing 

f o r ,  t h a t  they are t ry ing  t o  rewr i t e  the contract ,  they could 

have done t h a t  a t  the t ime. 

Both 

I f  they wanted t o  negotiate t h a t  out, i f  they 

They c e r t a i n l y  had no d i f f i c u l t y  discussing t h a t  w i t h  

respect t o  what Mr. Beck referenced i n  Paragraph 14. Paragraph 

14 o f  the contract  i s  the  on ly  mention anywhere o f  an 

adjustment t o  revenues. And now they want t o  argue t h a t ,  we l l ,  
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i f  you adjusted i t  there, then i t  i s  obvious t h a t  we always 

intended t o  make other adjustments. And, f rank ly ,  we j u s t  

don ' t  t h i n k  t h a t  i s  so. 

That was a spec i f i c  i tem t h a t  was addressed i n  t h i s  

contract  by the par t ies.  

Jaber 's question. It i s  ra ther  i r o n i c  now t h a t  even though Mr. 

Dolan agreed s p e c i f i c a l l y  w i th  Chairman Jaber w i t h  respect t o  

t h a t  adjustment tha t  they have now come along f o r  some strange 

reason and t r i e d  t o  modify even t h a t .  I d o n ' t  know what could 

be more e x p l i c i t  than an agreement t h a t  was set  f o r t h  i n  

Paragraph 14, nor more e x p l i c i t  than Mr. Dolan's response t o  a 

very d i r e c t  question. And now, here we are today, debating 

something t h a t  has already been decided. 

It was addressed through Chairman 

Again, t o  sum up, the case l a w  i s  c lear .  They have 

not demonstrated nor al leged any ambiguity i n  t h i s  contract. 

We are no t  here t o  rewr i t e  the contract ,  we are here t o  fo l low 

i t s  terms and provide t h e i r  ratepayers w i t h  the  refund t o  which 

they are e n t i t l e d .  Thank you. 

CHAIRMAN JABER: Thank you, Mr. Kise. 

General C r i s t ,  you wanted t o  address the Commission? 

ATTORNEY GENERAL CRIST: Yes. Thank you, Madam 

Chair, Commissioners, I appreciate the opportuni ty t o  be here. 

And f i r s t  I want t o  thank you f o r  grant ing our motion t o  

intervene i n  t h i s  case. We obviously t h i n k  i t  i s  important t o  

the people o f  F lor ida,  and we appreciate your al lowing us t o  be 
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here. 
I wanted t o  s tar t  o f f ,  and my comments will be brief, 

I can assure you, because I t h i n k  Public Counsel Beck and 

Solicitor General Kise have l a i d  ou t  the arguments very, very 
well and very effectively. And I t h i n k  the case i s  enormously 
clear. There i s  a contract here. There i s  a settlement t h a t  
was entered i n t o  by this company w i t h  the Office of Public 
Counsel and approved by this Commission. And a l l  we are asking 
for today i s  t h a t  t h a t  contract be honored, t h a t  i t  be 
enforced, and t h a t  t h a t  i s  done by this Commission. 

And I was looking over, you know, the mission 
statement of the Public Service Commission, and i t  states i n  

part, t o  provide appropri ate regul atory oversight t o  protect 
consumers. 
u t i  1 i t y  services t o  consumers comply w i t h  a1 1 appropriate 
requi rements subject t o  the Commi ssi on '  s , your juri sdi cti  on. 

I t  also says t o  ensure t h a t  a l l  entities providing 

Well, I d o n ' t  t h i n k  there is  any question t h a t  this 
i s  subject t o  your jurisdiction. T h a t  i s  apparent and t h a t  i s  
obvious, I t h i n k .  I t  i s  clear t o  me t h a t  i t  i s  an appropriate 
requirement , being this settlement t h a t  we are here t a l  k i n g  

about today, and t h a t  the parties adhere t o  the requirements 
l a i d  out i n  t h a t  settlement agreement. What we are t a l k i n g  

about here i s  averaging out  $23 mi 11 ion versus a $5 mi 11 ion 

argument t h a t  the company makes t h a t  they should refund t o  the 
people. And i t  i s  our argument t h a t  the people deserve $23 
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nillion. What, i n  fact, the settlement called for. 
And so w i t h  a l l  due respect, you have an  awesome 

task, and we are very respectful of your task and you do i t  

dell. And we would ask t h a t  you do i t  well today. And t h a t  
you rule for the settlement, the enforcement thereof, and t h a t  
the people deserve t o  have refunded t o  them w h a t  the company 

t o  themselves they would refund t o  them. Thank you very 

CHAIRMAN JABER: Thank you, General Crist. Mr. 
er. 

MR. McWHIRTER: Madam Chairman, my name i s  John 

4cWhirter representing one o f  the signatories t o  the settlement 
3greement and one o f  the signatories t o  the motion t o  enforce 
t h a t  settlement agreement. 

In the course of human communication, culture cannot 

survive unless we understand what  words mean. What this case 

and w h a t  this hearing today i s  about i s  the meaning of the 
phrase retail base rate revenues. Does t h a t  have some meaning 

t h a t  you can p u t  your arms around, or i s  i t  an etherial term 
t h a t  is  subject t o  interpretation? 

The settlement agreement d i d  not come about because 

everybody thought i t  was a good idea when we started. 
nearly two years t o  achieve, and as Mr. Deason pointed ou t  i n  

t h a t  transcript t h a t  you have got  i n  your record, there was a 

l o t  of information t h a t  was forthcoming. There were 135 issues 

I t  took 
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ir so i n  the case. And we f i n a l l y  resolved i t  down t o  this 
:ontract. And the issue we are debating today i s  w h a t  does 
netail base rate revenues mean. 

Well, I t h i n k  there i s  a very clear and precise 
mderstanding of t h a t  term t h a t  has been used by this 
:ommission for years. However, i n  this case Florida Power, now 
cnown as Progress Energy of Florida, says t h a t  $41 mil l ion,  

$41.6 mi l l ion  i n  retail base rate revenues doesn't count. I t  

doesn't te l l  you why i t  doesn't count, i t  doesn't te l l  you t h a t  
there i s  anything i n  the settlement agreement t h a t  says t h a t  i t  

d o n ' t  count, i t  just says t h a t  doesn't count. And then i t  says 

$14 million collected from lighting customers doesn't count. 
So we have agreed t h a t  when Progress Energy's 

earnings exceeded a nice growth of 1,296,000,000, they could 
keep i n  the f i r s t  year 56 percent of t h a t  money and the 
customers would only get 45 percent. 
67. 

I calculate t h a t  67 times 
B u t  they want  t o  encroach upon t h a t  number even further. 

And i t  i s  reminiscent of the circumstances t h a t  
existed i n  the world of accounting and finance a t  the time this  
case began. I f  you will  recall back i n  2000, March of 2000, 

Enron and Worldcom were high f ly ing  companies. We had big 

eight accounting firms. The stock market had reached a new 
peak. And today ci rcumstances are dramati call y changed. The 
stock market has tumbled substantially. 
went down the tubes. The b i g  eight accounting firms have 

Enron and Worldcom 
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-eckoned themselves i n t o  the f i n a l  four accounting f i rms. 

And what was the cause o f  a l l  o f  t h i s ?  And the cause 

i f  i t  was managed earnings. What happened was stockholders o f  

the general pub l i c  were l e d  t o  be l ieve t h a t  earnings meant 

something t h a t  the company sa id they d i d n ' t  mean. And they 

jsed the phrase managed earnings. And they projected the 

jrowth i n  earnings. And they were based on f i c t i o n a l  terms. 

I would suggest t o  you t h a t  i f  we s t a r t  down the 

s1 ippery path o f  now moving i n t o  managed revenues as opposed t o  

nanaged earnings, we are i n  f o r  a l o t  o f  t rouble.  And your 

responsi b i  1 i t y  as Commi ssioners i s t o  b r i ng  c e r t a i n t y  i n t o  

regulat ion when you are regu la t ing  a monopoly, and t o  show t h a t  

f i  nanci a1 terms f o l  1 ow general 1 y accepted accounting pract ices.  

-i nanci a1 terms must f o l  1 ow regul a to ry  pol i c y  establ i shed by 

t h i s  Commission. And t h i s  Commission has long determined what 

the term r e t a i l  base r a t e  revenues mean. 

- 

And we know i n  the  year 2002, t h a t  F lo r ida  Power - -  

and there i s  no dispute about i t  - - Progress Energy o f  F lo r ida  

col lected $1,322,000,000. And we know t h a t  t h a t  was a f t e r  35 

n i l l i o n  had been refunded. And the Commission i n  i t s  order 

deal t  w i th  t h a t  35 m i  11 ion,  as Mr. Beck pointed out t o  you, and 

he said t h a t  i s  a very important number. How do we t r e a t  t h a t  

$35 m i l l i o n ?  And the Commission order said t h i s  i s  an 

important consideration i n  determining the appropriate l eve l  o f  

revenues t h a t  w i l l  be subject t o  the revenue threshold f o r  the 
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on t h a t  we are dealing w i th  the 

And there was some question about t h i s  money t h a t  was 

given back, t h i s  $35 m i l l i o n  t h a t  was given back t o  customers. 

Do you count tha t?  Does the u t i l i t y  get t o  t e l l  i t s  

shareholders and the world t h a t  i t  real  l y  c o l l  ected 35 m i  11 i o n  

more and was forced t o  give i t  t o  the customers? O r  do you not 

count it. And the Commission s t a f f  and the  Commission i t s e l f  

said i t  i s  important t o  count t h a t  number. And t h a t  i s  the 

only number t h a t  was counted w i t h  respect t o  determining r e t a i l  

base r a t e  revenues. 

And I would suggest t o  you t h a t  i t  i s  an unambiguous 

It hasn ' t  been a problem f o r  F lo r ida  Power and L igh t  t o  

It hadn' t  been a problem f o r  Gulf Power. 

term. 

have a s im i la r  term. 

But i t ' s  a problem, apparently, i n  t h i s  case. And we hope that  

you w i l l  not  l e t  t h a t  problem grow i n t o  a much greater problem 

because o f  s h i f t y  d e f i n i t i o n s .  Thank you very much. 

CHAIRMAN JABER: Thank you, Mr. McWhirter. 

Mr. Twomey. 

MR. TWOMEY: Madam Chairman, Commissioners, Mike 

Twomey on behal f  o f  Buddy Hansen and the Sugarmill Woods C iv i c  

Association. 

beauty o f  t h i s  settlement agreement f o r  the customers. And I 

want t o  thank p u b l i c l y  Jack Shreve and Char l ie  Beck i n  

pa r t i cu la r  f o r  the  bulk  o f  the negot iat ions,  as wel l  as John 

I want t o  s t a r t  my comments by recognizing the 
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qcwhirter, who i s  obviously a hard man t o  follow on these 

things. 
They were responsible for negotiating this agreement 

d i t h  the u t i l i t y ,  and they d i d  an outstanding job. In f a c t ,  I 

d i l l  te l l  t h a t  you since I had very l i t t l e  t o  do w i t h  the 
negotiations, I was gratified on behalf of my clients t o  f i n d  

t h a t  they had done so well. And i t  i s  true, the customers d i d  

exceptionally well through this settlement. Aside from the 
expense of the rate case and so forth, they d i d  exceptionally 
well, and i t  i s  due t o  the people t h a t  negotiated i t  on the 
customers' behalf. 

A t  the time I had t o  wonder why the company wanted 
o u t  of the rate case so badly t o  have given up so much. B u t  
they d i d  give i t  up ,  and i t  i s  contained i n  a settlement 
agreement t h a t  you have been t o l d  earlier was presented t o  you 

for your consideration. You d i d n ' t  have t o  approve i t ,  bu t  you 

did. And i n  the process of examining i t ,  your S ta f f  raised t o  
you i n  their recommendation and i n  their comments a t  the agenda 
conference areas t h a t  they thought  required clarification. 

Addi t iona l ly ,  some o f  the Commissioners raised 
questions on their own, some d i d  not .  B u t  there was a give and 

take, questions were asked, clarifications were made, 
clarifications were included i n  the order, clarifications are 
obviously stated in the transcripts. 
accepted the agreement and published i t s  order doing so. 

In the end the Commission 
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The document i s  a contract .  It i s  your ob l iga t ion  t o  

construe i t  when there i s  d i f ferences o f  opinion on what i t  

means. 

about the issue o f  base revenues. You e i t h e r  understand what 

base revenues are or you don ' t .  I mean, i t  i s  a f a i r l y  easy 

process when you have done a number o f  cases. But the numbers 

there, I t h i n k  the amount as M r .  Beck and the others have said 

i s  uncontroverted. 

I am somewhat dumbfounded t h a t  we are here arguing 

The adjustments t h a t  are proposed, have been proposed 

by the u t i l i t y  have been addressed by the  previous speakers. 

They have also been addressed by your S t a f f ,  who have sa id on 

occasion t h a t  there i s  no support whatsoever f o r  any o f  the 

adjustments sought by t h i s  u t i l i t y .  Your S t a f f ,  as you are 

aware, you can ask them, o f  course, l a t e r ,  I encourage you t o  

do so, have said t h a t  the  document i t s e l f  i s  c lea r  and 

unambiguous as wel l  as not supporting the  adjustments sought by 

the  u t i l i t y .  

This case or  your decision i n  t h i s  case i s  la rger  and 

a f fec ts  more people than j u s t  the customers o f  Progress Energy 

F lor ida.  As suggested by Mr. McWhirter, there are other 

u t i 1  i t i e s  t h a t  have accepted settlement agreements w i th  the 

O f f i ce  o f  Publ ic Counsel and various customer groups, which 

s e t t l  ements have been approved by and orders entered approving 

those settlements, as we l l .  Those other u t i l i t i e s  haven't 

sought t o  t r y  and make these s t re tch  type adjustments t o  
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revenues. 

I f  you approve these far-reaching unsupportable 

adjustments by t h i s  u t i l i t y ,  then you are going t o  encourage 

F lor ida Power and L igh t ,  which t o  date has admirably observed 

t h e i r  agreement, I maintain you are going t o  encourage them t o  

come i n  and seek the same k ind o f  adjustments. 

So i t  i s  your ob l iga t ion  t o  construe the contract .  

The contract  i s  c lear .  

has said and the  other pa r t i es  have sa id and demonstrated t o  

you through t h i s  very simple ca lcu lat ion,  the bottom l i n e  i s  

clear t h a t  the customers are due $23.109 m i l l i o n  p lus i n t e r e s t .  

Thank you. 

It i s  unambiguous. And as your S t a f f  

CHAIRMAN JABER: Thank you, Mr. Twomey. 

Are there other s ignator ies t o  the settlement 

agreement t h a t  wish t o  speak, other than Progress? Okay. 

Progress Energy. 

MR. SASSO: Chairman Jaber, Commissioners, I ' m  Gary 

Sasso f o r  Progress Energy. With me today i s  Jim McGee. 

dould l i k e  t o  begin by discussing some c o n t r o l l i n g  legal  

pr inc ip les.  F i r s t ,  i t  i s  important t o  understand t h a t  we are 

i n te rp re t i ng  not  on ly  an agreement reached between p r i va te  

par t ies,  but  we are also considering an order t h a t  was entered 

by t h i s  Commission a f t e r  review and acceptance o f  a s t i p u l a t i o n  

between the pa r t i es .  And f o r  t h i s  reason, we must consider the 

action taken by the Commission and the d i r e c t i o n  provided by 

I 
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the Commission i n  i t s  order. 
Now, i t  i s  i n  this connection t h a t  the transcript of 

the agenda conference i s  pertinent t o  the Commission's decision 
of the stipulation and entry of i t s  order, b u t  I would like t o  
emphasize t h a t  the argument t h a t  we will make today does not 
depend upon what i s  i n  the transcript. The transcript merely 

the agreement and i n  the order. 
stand or f a l l  i n  any way on w h a t  

confirms w h a t  we believe i s  i n  

So our argument today does not 
i s  i n  the transcript. 

Now, insofar as we a e interpreting here today the 
intent of an  agreement among the parties, i t  i s  important t o  
keep i n  mind certain control1 ing  principles of contract 
construction. We have discussed these i n  our memorandum 
beginning a t  Page 18, and I would like t o  discuss some 
quotat ions from cases t h a t  we believe are particularly 
instructive of the matters t o  be addressed today. 

The cases hold,  among other things, t h a t  courts 
should read provisions of a contract harmoniously i n  order t o  
give effect t o  a l l  portions thereof. To ascertain the 
intention of the parties t o  a contract, the t r ia l  court must 
examine the whole instrument, not  just particular portions, and 

reach an interpretation consi stent w i t h  reason, probabi 1 i t y ,  

and the practical aspects of the transaction between the 
parties. 

Looking a t  a l l  the provisions of the contract and i t s  
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general scope, i f  one construct ion would lead t o  an absurd 

conclusion such in te rp re ta t i on  must be abandoned and t h a t  

adopted which would w i l l  be more consistent w i t h  reason and 

p robab i l i t y .  The court  should t r y  t o  place i t s e l f  i n  the 

s i t ua t i on  o f  the pa r t i es  t o  determine the meaning and i n t e n t  o f  

the 1 anguage i t s e l  f . 

So the overarching object ive here today i s  t o  

determine the i n t e n t  o f  the pa r t i es  as manifested i n  the 

agreement, and as discussed by the  Commission, and approved by 

the Comm ssion i n  i t s  order. And we are not t o  look only  a t  

i so la ted  provisions, and we must use reason and consider the 

pract ica aspects o f  the t ransact ion.  

Now, i t  i s  t r u e  i n  the  case o f  contracts t h a t  pa r t i es  

of ten agree t o  ce r ta in  basic p r i nc ip les  t h a t  govern t h e i r  

a f f a i r s  and they lay them down i n  wr i t ing ,  but  they don ' t  spel l  

out a l l  the mechanics. And t h a t  i s  what has occurred here 

today, and t h a t  i s  the  reason we are here today. Now, there 

are a couple o f  threshold questions t h a t  I would l i k e  t o  

address t h a t  have already been put  on the tab le .  

And I d o n ' t  intend t o  reargue anything t h a t  was 

discussed a t  the l a s t  agenda, bu t  the f i r s t  i s  i s  the 

settlement agreement ambiguous and do we intend t o  contend 

today t h a t  i t  i s .  We do not .  We agree w i th  the  moving pa r t i es  

tha t  the agreement i s  not ambiguous, bu t  we disagree about how 

the contract must be read. We disagree about the  impl icat ions 
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of how a l l  of the provisions taken as a whole together w i t h  the 
Commission's order lead us t o  a result here today. 

I t  i s  our view t h a t  the agreement as a whole, 
together w i t h  the Commission's order, must reasonably be read 
i n  the manner t h a t  the company urges. Now, just because the 
moving parties have urged the Commission t o  adopt a different 
construction does not mean t h a t  a true ambiguity exists. The 
court i n  American Medical International, Inc. versus Shellar 
(phonetic) a t  462 So.2d 1, for the benefit of S t a f f ,  held t h a t  

a true ambiguity does not exist merely because a contract can 
possibly be interpreted i n  more t h a n  one manner. 
fanciful or inconsistent interpretations of p l a i n  1 anguage are 
always possible. I t  i s  the duty of the t r ia l  court t o  prevent 
such interpretations. 

Indeed, 

The court i n  t h a t  case sa id  t h a t  the hardship of one 
interpretation of a contract or i t s  contradiction of the 
general purpose of the contract, of the general purpose of the 
contract i s  weighty evidence t h a t  such meaning was not intended 
when the language i s  open t o  an interpretation which i s  neither 
absurd nor frivolous and i s  i n  agreement w i t h  the general 
purpose of the parties. 

Likewise, i n  Kip versus Kip (phonetic) a t  
844 So.2d 691, the court held where the contract i s  susceptible 
t o  an interpretation t h a t  gives effect t o  a l l  o f  i t s  

on over an provisions, the court should select t h a t  interpretat 
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3 l te rna t ive  i n te rp re ta t i on  t h a t  r e l i e s  on negation o f  some o f  

the contractual provisions. Now, i n  t h a t  case both sides had 

ascribed d i f f e r e n t  meanings t o  the contract  i n  dispute, but  

they both submitted the dispute t o  the t r i a l  cour t  and asked 

f o r  a r u l i n g  as a matter o f  l a w .  They both argued t h a t  the 

contract was unambiguous, and the t r i a l  cour t  resolved t h a t  

dispute based on the agreement before i t . And t h a t  i s  the 

s i t u a t i o n  we f i n d  ourselves i n  here today. As we w i l l  explain, 

the moving par t ies  i n  our view focus on one i so la ted  prov is ion 

o f  t he  settlement agreement t o  the  negation o f  other important 

provisions o f  the agreement, and t h a t  leads t o  what i s  an 

unreasonabl e i nte rp re ta t i  on, i n our view. 

Now, second, there was a discussion l a s t  t ime about 

i t  being incumbent upon the company, i t  being the company's 

burden t o  i d e n t i f y  some ambiguity i f  the company were going t o  

p reva i l ,  but  we don ' t  t h i n k  t h a t  t h a t  view can be reconci led 

wi th  the  procedural posture o f  t h i s  case. The moving par t ies  

have f i l e d  a motion t o  enforce the settlement agreement. The 

pa r t i es  have entered i n t o  a settlement agreement, i t  was 

incumbent upon the company t o  implement t h a t  agreement, the 

company d i d  so, and now the  moving pa r t i es  have f i l e d  a 

p e t i t i o n  w i t h  the Commission asking f o r  a f f i rma t i ve  r e l i e f .  

And i t  fol lows from t h a t  t h a t  i t  i s  the burden o f  the moving 

pa r t i es  t o  j u s t i f y  t o  the  Commission the i n t e r p r e t a t i o n  they 

urge t o  d i s tu rb  the company's i n t e r p r e t a t i o n  o f  t h i s  agreement, 
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and we d o n ' t  believe t h a t  they can do t h a t .  

Now, turning t o  the merits. I f  we are charged today 

w i t h  the responsibility of interpreting the settlement 
agreement w i t h i n  i t s  four corners, we have t o  decide i n i t i a l l y  

w h a t  i s  the agreement. And we would submit t h a t  there are 
really two agreements before you today, not one. The f i r s t  
agreement i s  set forth i n  Paragraphs 1 through 15 of w h a t  i s  
called the settlement stipulation. The second agreement i s  i n  

the exhibits t o  the agreement, and the two cannot be mixed and 

matched. They were very purposeful 1 y segregated. 
I f  one turns t o  the order i tself  - -  I 'm sorry, the 

stipulation and settlement, which i s  a t  Page 14 of the order, 
Paragraph 2 of the stipulation and settlement says Florida 
Power Corporation will  reduce i t s  revenues from the sale of 

electricity by a permanent annual  amount of $125 million. This 

reduction will be reflected on FPC's customer b i l l s  by reducing 
a l l  base rate charges for each rate schedule by 9.25 percent. 
This addresses a reduction, an agreed-upon reduction i n  

revenues from the sale of electricity. 
Paragraph 2 goes on t o  say a l l  other cost of service 

and rate design matters will be determined i n  accordance w i t h  

Section 16, which Mr. Beck discussed earlier. Now, Section 16 

a t  Page 20 of the order says the cost of service and rate 
design matters identified i n  Exhibi t  A t o  this  stipulation and 

settlement will  be treated i n  the manner described therein. 
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The Of f i ce  o f  Publ ic Counsel and F lo r ida  Reta i l  Federation have 

taken no pos i t i on  on the cost o f  service and r a t e  design issues 

i n  t h i s  proceeding, and, therefore,  ne i ther  support nor oppose 

these matters. 

Now, i n  Exh ib i t  A, the company proposed an increase 

i n  l i g h t i n g  and service charges which was apart  from the 

agreement set  f o r t h  i n  Paragraphs 1 through 15 which contained 

the revenue sharing prov is ion.  And OPC and F lo r i da  Reta i l  

Federation were not  s ignator ies t o  o r  not  endorsing the 

increase t h a t  the  company sought. It i s  a separate agreement. 

Mr. Beck s tated e a r l i e r  dur ing h i s  presentat ion t h a t  

these were i n t e g r a l l y  re la ted  and t h a t  the Commission d i d  not 

have the opt ion o f  accepting the revenue sharing p a r t  o f  the 

agreement and r e j e c t i n g  Exh ib i t  A. That i s  not  cor rec t .  That 

contravenes the express terms o f  t h i s  agreement. Paragraph 17 

expressly says the  provis ions o f  Sections 1 through 15 o f  t h i s  

s t i p u l a t i o n  and settlement are contingent on approval o f  these 

sections i n  t h e i r  e n t i r e t y  by the Commission. 

The treatment o f  cost o f  service and r a t e  design 

matters i d e n t i f i e d  i n  Exh ib i t  A i n  accordance w i t h  16 o f  t h i s  

s t i p u l a t i o n  and settlement i s  contingent on approval o f  these 

matters i n  t h e i r  e n t i r e t y  by the Commission. These were 

segregated matters f o r  purposes o f  review and approval by t h i s  

Commission. 

would approve Paragraphs 1 through 15 and t h a t  would become a 

The company ran the r i s k  t h a t  t h i s  Commission 
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binding agreement, inc lud ing  revenue sharing, but t h a t  the 

Commi s s i  on woul d r e j e c t  Exh ib i t  A.  

CHAIRMAN JABER: Mr. Sasso, remind me when the 

l i g h t i n g  service r a t e  schedule t a r i f f s  went i n t o  e f f e c t .  Was 

t h a t  also May l s t ,  2002? 

MR. SASSO: Yes, ma'am. So these were intended t o  

be, and they were presented as separate agreements. They were 

not l i nked  together. The company ran the r i s k  t h a t  the 

Commission would approve the  r a t e  cut  without approving the 

increase i n  l i g h t i n g  and service charges which were not 

a f fected by the  agreed-upon r a t e  cut .  

And i t  i s  our submission t h a t  i f  Exh ib i t  A f a l l s  

outside o f  Paragraphs 1 through 15 f o r  purpose o f  review and 

approval by t h i s  Commission, i t  f a l l s  outside f o r  a l l  purposes, 

and t h a t  we cannot mix, and match, and commingle revenues from 

one t o  the other. 

expressly says t h a t  the  r a t e  reduction governed by 1 through 15 

i s  taken care o f  by 1 through 15 and a l l  other cost o f  service 

and r a t e  design mat te rs  w i l l  be determined i n  accordance w i t h  

Section 16, not Paragraphs 1 through 15. They were segregated 

I n  f a c t ,  Paragraph 2 you w i l l  r e c a l l  

i terns. 

And t h a t  only makes sense. Because as M r .  Beck 

discussed, the  r a t e  design issues re f l ec ted  a correct ion.  ' hey 

had t o  be independently j u s t i f i e d  t o  t h i s  Commission before the 

Commission would accept them. And i n  col loquy w i t h  S t a f f ,  and, 
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]gain, t h i s  on ly  confirms our in te rpre ta t ion ,  i t  i s  not  a 

m c i a l  f a c t ,  the  Commission was s a t i s f i e d  t h a t  the  Commission 

lad looked a t  these charges f o r  some t ime and they needed t o  be 

jd justed upwards. That was independent o f  any reso lu t ion  o f  

the disputed issues t h a t  resu l ted  i n  the $125 m i  11 i on  r a t e  

2onception. And i t  makes no sense f o r  the Commission t o  

ipprove a needed increase merely t o  requi re  the  company t o  

j isgorge t h a t  increase through revenue sharing. That i s  not  

the purpose o f  revenue sharing, which I w i l l  next  address. 

COMMISSIONER DEASON: Mr. Sasso, I ' m  sorry ,  you were 

jbout t o  leave t h a t  p a r t i c u l a r  subject matter - -  
MR. SASSO: Yes, s i r .  

COMMISSIONER DEASON: - - ear l  i e r  i n  your argument you 

nade the observation and put forward the  lega l  p r i n c i p l e  t h a t  

contracts, o r  an agreement, o r  whatever we have here must be 

read as a whole and t h a t  we should not  focus on i so la ted  

provisions, t h a t  we must g ive meaning t o  the  agreement as a 

dhole. But t h a t  sounds l i k e  i t  i s  i n  contrast  t o  your argument 

here t h a t  we need t o  separate t h i s  agreement i n t o  two par ts .  

How do you reconci le  the  two? 

MR. SASSO: Yes, s i r .  That i s  why I sa id  the  

threshold question i s  t o  ask what i s  the  agreement t h a t  we have 

t o  i n te rp re t  w i t h i n  i t s  four  corners and t o  g ive i t  i n t e g r i t y .  

And we have r e a l l y  two d i f f e r e n t  agreements here. 

d i f f e r e n t  pa r t i es  and we have d i f f e r e n t  prov is ions and they 

We have 
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were presented separately f o r  approval, so we ac tua l l y  have two 

d i f f e r e n t  agreements. And the provis ions t h a t  I have discussed 

w i th  respect t o  the settlement s t i p u l a t i o n  establ ishes t h a t  

they need t o  be segregated. That i s  g i v ing  f u l l  force and 

e f f e c t  t o  the words t h a t  the pa r t i es  used i n  t h i s  s t i pu la t i on ,  

t o  a l l  o f  the provisions. 

Now, t h a t  leaves two other adjustments. The f i r s t  

adjustment concerns the refund t h a t  Mr. Beck discussed. Now, 

we can characterize the remaining adjustments, an adjustment 

r e f l e c t i n g  the refund and the  adjustment o f  $41 m i l l i o n  tak ing 

i n t o  account the date o f  implementation o f  the  r a t e  cut  as 

normal i z i  ng adjustments. And as Mr . McWhi r t e r  argued, i n  

looking a t  t h i s  agreement, which was concededly entered i n t o  i n  

a context o f  a r a t e  case, t o  s e t t l e  a r a t e  case, t h a t  i t  i s  

appropriate t o  use regulatory  p o l i c i e s  t o  construe the 

agreement. 

And Mr. McWhirter says t h a t  base r a t e  revenues have a 

we1 1 establ i shed regul a to ry  meaning. We1 1 , 1 i kewi se, does the 

concept o f  normal i z i  ng revenues i n  appropri a te  c i  rcumstances. 

The question i s  i s  there reason t o  be l ieve t h a t  t h a t  type o f  

adjustment i s  appropriate i n  t h i s  agreement given the order o f  

t h i s  Commission. And the answer i s  yes. How do we know tha t?  

Well, we t u r n  t o  the Commission's order i t s e l f ,  where the 

Commission discusses the refund issue as M r .  Beck described a t  

Page 14. I ' m  sorry,  Page 5 o f  the order, Paragraph 14. It 
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discusses Paragraph 14 of the agreement, the second hal f  of 

Page 5 of the order. 
And l e t ' s  look a t  the entire paragraph. 

provision provides for a $35 mil l ion  refund of the interim 
revenues collected subject t o  refund since March 13, 2001. So 

w h a t  the Commission i s  addressing here is  the agreement t o  
provide an interim refund out  of interim revenues capped a t  $35 

million. The Commission i s n ' t  directly addressing the revenue 
sharing provi si ons themsel ves, but  this becomes very important 
t o  this issue. 

I t  says this 

The order goes on t o  say, this represents a 13 and a 
ha l f  month period from the beginning of the interim u n t i l  i t s  
conclusion on April 3 0 t h ,  2002. The s t i p u l a t i o n  however, i s  
silent regarding the apportionment of the refund during the 
interim period. The Commission significantly goes on t o  
resol ve t h i  s by d i  scussi ng ratemaki ng pri ncipl es . The 
Commission says unless there is  specific evidence t o  the 
contrary, i t  i s  normally assumed t h a t  the amount t o  be refunded 
has been accumu ated  on an even monthly basis during the 
interim period. This i s  a standard ratemaking assumption. 

The order goes on t o  say this is  an important 
consideration i n  determining the appropriate level o f  revenues 
t h a t  wi l l  be subject t o  the revenue threshold and cap for 2002. 

Now, t h a t  i s  very significant. Why i s  i t  significant? I t  i s  
significant because the Commission assumed t h a t  the company 
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would be making norma izing adjustments to revenues. Note that 
the order doesn't say that the agreement is silent on whether 
such adjustments will be made, nor does the Commission direct 
the company to make those adjustments. The Commission says the 
agreement is silent on how to allocate the refund between two 
years, and it was silent on that. 

Now, the Commission talks about doing the a1 locat 
and the company has undertaken to do that allocation for 
purposes of surveillance report. But the company has taken 
adjustment of the full $35 million for reasons I will expla 
in fairness to the customer and consistent with our 

on 

an 
n 

interpretation of all of the provisions of the agreement, and I 
will get to that. But the important point here is that the 
Commission has now recognized that a ratemaking principle is 
appropriate during this transition year to identify and capture 
matters that have nothing to do with how the company performs 
through the sales of electricity. This simply is a transition 
year issue that grows out of some of the provisions of the 
agreement i tsel f. 

This is like the Commission saying we have to decide 
which part of this continent is in the northern hemisphere and 
in the southern hemisphere because this is an important 
consideration in determining how to navigate the globe. Now, 
the Commission may only address in that hypothetical the 
location of the continent in the northern or southern 
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hemisphere, b u t  i t  has now established a principle, or 
identified or acknowledged a principle t h a t  i s  important. We 
c a n ' t  forget the world i s  round. And we have t o  observe t h a t  
i n  our interpretation of other parts of this agreement t o  be 
internal l y  consistent. 

Now, Mr. Beck acknowledges t h a t  even though the 
agreement doesn t speci f i call y provide for an adjustment for 
the refund t h a t  i t  should be made. Well , why does he 
acknowledge t h a t .  Because i t  i s  mentioned i n  the order. Why 

did the Commission and i t s  S t a f f  assume t h a t  his adjustment 
dould be made? I t  makes sense given the stated intent of the 
revenue sharing agreement of the stipulation. How do we know 
d h a t  t h a t  intent was? We d o n ' t  have t o  have evidence on t h a t .  
I t  i s  set forth expressly i n  the settlement stipulation i t se l f .  
Paragraph 3 of the agreement i tself  states, "Effective on the 
implementation date, FPC will no longer have an authorized 
return on equity, ROE range, for the purpose of addressing 
earnings levels, and the revenue sharing mechanism herein will 

be the appropriate and exclusive mechanism t o  address earnings 
1 eve1 s . 'I 

Now, this i s  crucial because this states the parties' 
intent as manifested expressly i n  the agreement i tself  of w h a t  
the revenue sharing agreement i s  a l l  about.  And w h a t  the 
parties said i s  we are not going t o  use the tried and true tes t  
of establishing a range t o  limit earnings through ROE. We are 
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going t o  substitute as a proxy for t h a t  revenue sharing. And 

dha t  this signals t o  a l l  parties involved, and signaled t o  the 
Commission, we would submit, and informed i t s  comment t h a t  this 
type of adjustment was appropriate, t h a t  the purpose of revenue 
sharing mechanism i s  t o  identify and capture dollars t h a t  might 

be deemed t o  be excess revenues t h a t  would otherwise trigger a 
rate case. T h a t  happens when the company projects a certain 
level of earnings, i t  enjoys better t h a n  expected sales, i t  

performs better, maybe the weather i s  such t h a t  i t  generates 
more revenues, or the economy is  stronger, and i t  earns more. 

Now, we substituted for an earnings tes t  a revenue 
test .  And as Mr. Kise pointed o u t ,  we d o n ' t  have t o  get i n t o  
issues of cost, and expenses, and ratemaking inquires of the 
financial performance. We have a s t r ic t  revenue tes t .  We 
substitute t h a t  for earnings, b u t  t h a t  i s  the purpose of i t ,  t o  
identify and capture dollars t h a t  would otherwise ini t ia te  a 
rate case. So i t  makes sense knowing the stated purpose o f  the 
revenue sharing agreement t o  say we have t o  make an adjustment 
for the refund. And why i s  t h a t ?  Because $35 mi l l ion  was paid  

ou t  of 2002 revenues. And i f  we d i d n ' t  make an adjustment t o  
reflect t h a t  fact i n  2002 base rate revenues, we run the risk 
of understating 2002 revenues for purposes of revenue sharing. 

Let's suppose, for example, t o  take a hypothetical 
t h a t  the company shot by i t s  projected sales o f  electricity by 

$20 mi l l ion  i n  2002 due t o  weather, due t o  economic 
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:ase, or an inqu i ry ,  or  some question, and i t  

'evenues through s a l  es o f  e l  e c t r i  c i  t y  by $20 m i  1 1 ion.  

;aid out o f  2002 revenues $35 m i l l i o n  f o r  the refund. 

;hough the company exceeded i t s  expected performance, 

l i k e  the company has suffered a s h o r t f a l l  i n  revenues 

Hence, t o  respect and implement the general 

jurvei  11 ance repor t  o f  24 m i  11 i o n  consistent w i t h  

d l o c a t i o n  t h a t  the Commission suggested. That a 

Ibserved f o r  survei 11 ance repor t ing,  bu t  t h a t  wou 

the true revenue impact o f  the refund i n  2002. 

CHAIRMAN JABER: Mr. Sasso. 

46 

l y  t r i g g e r  a ra te  

would be an 

ippropriate basis f o r  sharing t h a t  upside bene f i t  w i th  

:ustomers under revenue sharing. It blew by i t s  projected 

But we 

So even 

i t  1 ooks 

i n  2002. 

stated 

iurpose o f  the revenue sharing agreement, i t  i s  imporLant t o  

nake t h a t  adjustment. But once you have l e t  t h a t  genie out o f  

:he b o t t l e ,  you c a n ' t  put  i t  back i n  f o r  other purposes. 

3ecause i f  we are going t o  go down t h a t  road o f  making these 

iormalizing adjustments i t  has been t o  be done i n  an 

Zven-handed fashion. And we c a n ' t  j u s t  make the adjustments 

:hat benef i t  the customer and not  o f f s e t t i n g  adjustments i n  

fairness t o  the company. 

And the  reason we made the $35 m i l l i o n  adjustment 

*ather than 24 i s  because t h a t  was the f u l l  amount pa id out o f  

?002 revenues. Now, we could have used j u s t  the  amount i n  the 

the 

loca t ion  was 

d not r e f l e c t  
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MR. SASSO: Yes, ma'am. 
CHAIRMAN JABER: You knew I was going to ask you 

this. I specifically asked at that agenda your president about 
the $24 million out-of-period adjustment versus the $35 million 
adjustment. I wanted to know if he agreed with Staff's 
interpretation of that specific adjustment and how I believed 
it should be handled. I don't know how to take your remarks. 
Was your Chairman confused, or he gave me his word that he 
agreed with the interpretation and then he changed his mind? 

MR. SASSO: No, ma'am. 
CHAIRMAN JABER: I mean, I really can't reconcile 

what you are saying versus what your Chairman said to me at a 
pub1 i c noti ced agenda on a very speci f i c di rect question. 

MR. SASSO: I understand. And we can make a $24 

million adjustment provided that there be a complete 
recognition of the revenue impact of the rate reductions, and 
rate increases, and so on called for by this agreement. As we 
discussed in our papers - - 

CHAIRMAN JABER: So you don't deny - -  
MR. SASSO: We can do it that way, it really doesn't 

make all of that much difference. We can do it with 24 
million, and we agree, and our Chairman agreed that it is true 
that under the well -established principle the allocation would 
be 24 and 10 based on the months i n  which t h i s  was accrued. 

And that is the way the figures were reported for surveillance 
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purposes. And the ca lcu lat ion could be done t h a t  way. 

CHAIRMAN JABER: Thank you. 

MR. SASSO: It i s  not a p ivo ta l  issue i n  terms o f  the 

bottom l i n e  resu l t .  But the main po in t  i s  the reason why the 

adjustment i s  appropriate f o r  purposes o f  revenue sharing as 

recognized i n  the Commission's order i s  f o r  the reasons I have 

stated, t o  respect the stated i n ten t i on  o f  t r y i n g  t o  i d e n t i f y  

t rue  occasions o f  over performance as opposed t o  g iv ing  the 

company c red i t ,  i f  you w i l l ,  f o r  a perceived s h o r t f a l l  i n  

revenues tha t  i s  t rue  only because o f  the refund. 

There i s  an exact mi r ro r  image adjustment tha t  the 

company makes, which i s  the t h i r d  adjustment o f  $41 m i l l i o n ,  

and i t  i s  the exact mi r ro r  image o f  t h a t  adjustment. I f  we go 

back t o  Page 5 o f  the order, t h i s  provides a summary a t  the top 

o f  the page o f  the thresholds and caps used f o r  purposes o f  

revenue sharing. These caps and thresholds are ac tua l l y  set 

f o r t h  i n  the agreement i t s e l f ,  but  t h i s  j u s t  p u l l s  them out i n  

summary fashion, and I t h i n k  i t  i s  convenient t o  look a t  them 

i n  t h i s  manner. 

You can see a t  a glance tha t  these thresholds proceed 

i n  lock-s tep through each year o f  the agreement by $37 m i l l i o n ,  

which i s  a proxy or a fac to r  f o r  load growth. You can c a l l  i t  

whatever you want, but  i t  i s  a proxy f o r  reasonable growth from 

one year t o  the next. It i s  easy t o  see a t  a glance tha t  there 

i s  no d i s t i n c t i o n  i n  the 2002 threshold from the others i n  tha t  
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\espect. It i s  an annualized number. 

Now, again, i n f e r r i n g  from the stated i n ten t i on  o f  

;he revenue sharing agreement, t o  i d e n t i  fy  and capture dol 1 ars 

;hat would otherwise i n i t i a t e  a r a t e  case, there i s  a concern 

:hat ar ises out o f  these numbers. And t h a t  i s  we know from 

i ther  provis ions o f  the agreement t h a t  the year 2002 and the 

{ear 2003 are not  the same, or  2004 w i t h  respect t o  authorized 

*ates. Why do we know tha t?  Because the agreement expressly 

says t h a t  the company agreed t o  a $125 m i l l i o n  r a t e  reduction 

vhich i s  e f f e c t i v e  on May 1. 

So f o r  2002, the company's authorized r a t e  leve l  was 

x t u a l l y  subs tan t ia l l y  higher on an annual basis than f o r  '03,  

'04,  or  '05,  because f o r  a number o f  months the company was 

Zol lect ing a t  a higher authorized r a t e  o f  re turn.  The 

threshold serves as a proxy f o r  an authorized r a t e  o f  re turn.  

I f  you add $125 m i l l i o n ,  the amount o f  the  deduction t o  the 

threshold, you w i l l  happen t o  get the company's pro ject ion.  We 

don' t  need t o  know t h a t ,  but ,  i n  fac t ,  you can i n f e r  from the 

agreement t h a t  the threshold serves as a proxy f o r  the 

authorized leve l  o f  r a t e  recovery. 

And, again, we know tha t  i n  ' 02  the company ac tua l l y  

had a greater authorized r a t e  o f  recovery f o r  the f i r s t  several 

months. So the threshold does not capture t h a t .  That means, 

using the  same l o g i c  t h a t  we used t o  make t he  adjustment i n  

favor o f  the customers, t ha t  we run the r i s k  unless we 
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?ecognize this factor o f  overstating 2002 revenues, making the 
Zompany look like i t  had a blowout year, blowing by a l l  

2xpectations o f  sales o f  electricity, merely by dent of the 
fact t h a t  the company was, i n  fact, collecting a t  a higher 
wthorized rate through May 1 of '02.  

And, i n  fact, an agreement ought t o  have a certain 
mount of internal logic. And, again,  remember the courts 
talks about interpreting a contract t o  ensure consistency among 
the provisions. We ought t o  see the same principles a t  work 
from year t o  year i n  this agreement. B u t  i f  we d i d n ' t  make an  
3djustment t o  take i n t o  account the fact t h a t  this threshold 
loes not reflect the actual authorized rates through May 1, we 
Mind up w i t h  a different impact i n  ' 02  and '03. We would have 
3 refund - - a 1 other things being equal, we would have a 
refund i n  '02  t h a t  we would not have i n  '03.  Why would we have 
that refund? For the sole reason t h a t  the company was 
authorized t o  collect a t  a higher rate from January 1 through 
Yay 1. And t h a t  sounds like a rebate of authorized rates 
collected from January 1 through May 1. T h a t  i s  not  
permi ssi bl e .  

Why isn ' t  i t  permissible? First, because there s a 
well-established principle t h a t  we do not  do retroactive rate 
cuts. Second, t h a t  i s  embodied i n  the settlement agreement 
which says t h e  r a t e  cu t  takes e f f e c t  on May 1. And, t h i r d ,  t h e  

only statutory vehicle for going back t o  make refunds during 
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h a t  i n te r im  per iod i s  revenues subject t o  refund. And the 

iar t ies expressly agreed t o  cap t h a t  refund a t  $35 m i l l i o n .  

,nd i t  would be inconsistent w i t h  t h a t  t o  requi re  the company 

o make a fu r ther  refund through revenue sharing. So t h a t  i s  

.he basis f o r  our adjustments. 

Now, s i g n i f i c a n t l y  - - 
COMMISSIONER DEASON: Mr. Sasso, I ' m  sorry ,  l e t  me 

n ter rup t  f o r  j u s t  a moment. There i s  a prov is ion - - looking 

it Page 16 o f  the order, and i t  discusses the sharing 

ihreshold. Middle ways o f  t h a t  paragraph i t  states f o r  2002 

mly, the refund t o  the  customers w i l l  be l i m i t e d  t o  67.1 

lercent o f  the  two- th i rds  customer share. Did t h i s  adjustment 

hecognize the  f a c t  t h a t  f o r  the per iod t h a t  the  reduct ion 

mly - -  there was a change i n  ra tes a t  the May t ime period. 

MR. SASSO: Yes, s i r .  

COMMISSIONER DEASON: And I ' m  t ry ing t o  reconci le  the 

irgument you j u s t  made w i t h  t h i s  prov is ion i n  the  agreement. 

MR. SASSO: Yes, s i r ,  i t  i s  confusing. The answer i s  

;hat t h i s  prov is ion a c t u a l l y  confirms t h a t  the p a r t i e s  d id  not  

ntend t o  go back and requi re disgorgement o f  revenues 

:ol lected before May 1. It solves pa r t  o f  the problem, but  not 

111 o f  the problem. F i r s t ,  i t  i s  important t o  i d e n t i f y  the 

:orrect pot ,  i f  you w i l l ,  o f  revenues t h a t  would be subject t o  

*efund f o r  any given year. And, again, looking a t  t h e  stated 

r i n c i p l e  i n  Paragraph 3, the i n t e n t  i s  t o  i d e n t i f y  and capture 
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those revenues t h a t  would t r i g g e r  a r a t e  case, a ra te  review. 

Excessive revenues. So we have t o  i d e n t i  fy  so- c a l l  ed excessive 

revenues f o r  the e n t i r e  year. 

We have t o  make the  adjustments t h a t  the  company has 

made i n  order t o  get the r i g h t  pot f o r  the e n t i r e  year. 

Because otherwise we understate revenues because o f  the refund, 

or we overstate revenues because o f  the annualization o f  the 

threshold, which i s  an a r t i f i c i a l  device. Those are not  rea l  

factors i n  terms o f  the company's performance, and so we have 

t o  make adjustments f o r  those things. When we make those 

adjustments, then we have the  r i g h t  pot  f o r  the  whole year, and 

we have i d e n t i f i e d  what are t r u l y  excess revenues f o r  the whole 

year, neu t ra l i z i ng  f o r  some o f  the provisions i n  the agreement 

i t s e l  f .  

Once we have got t he  r i g h t  pot  o f  so-ca l led  excess 

revenues f o r  the whole year, we have t o  recognize t h a t  the  

par t ies  have agreed t h a t  the  customers would share i n  on ly  t h a t  

por t ion  o f  t h a t  pot a t t r i b u t a b l e  t o  May 1 through the end o f  

December. And the .67 comes i n t o  play a t  t h a t  part  o f  the 

analysis. So, the company's ca lcu la t ion  uses .67, i t  j u s t  uses 

i t  a f t e r  making adjustments t o  get the r i g h t  po t  f o r  the whole 

year. 

CHAIRMAN JABER: Mr. Sasso, I have j u s t  a couple o f  

questions and fo l low-up to make sure I understand the point you 
are t r y i n g  t o  make. I f  we assume j u s t  f o r  the moment f o r  the 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

53 

mrpose o f  t h i s  question t h a t  year 2002 d i d  requi re some so r t  

s f  normalization, you have got an ou t -o f -pe r iod  adjustment i n  

your calculat ions o f  - -  I guess t h a t  i s  $41,625,000? 

MR. SASSO: 41 m i l l i o n  i s  i n  2002. 

CHAIRMAN JABER: So the  d i f ference being what you 

sel ieve i s  relevant f o r  May through December out o f  the 125? 

MR. SASSO: Yes, ma'am. I n  f a c t ,  t o  go back t o  your 

s a r l i e r  question, i f  we use the $24 m i l l i o n  refund adjustment 

rather than 35, we would simply make an o f f s e t t i n g  adjustment 

t o  the  41, so we would end up a t  the  same place. 

CHAIRMAN JABER: Okay. Now, t h a t  d i f ference f o r  

2002, I am assuming p lus the 125 f o r  each year thereaf ter ,  do 

you have a t o t a l  number f o r  me? Can you give me a number? For 

the e n t i r e  term o f  the contract ,  what do you bel ieve the  

permanent annual ra te  reduct ion would have been? 

MR. SASSO: The permanent annual r a t e  reduction per 

year on an annualized basis i s  $125 m i l l i o n .  Now, we have t o  

take a pro r a t a  por t ion  o f  t h a t  f o r  2002. You would m u l t i p l y  

tha t  t imes .67 t o  get the  amount o f  the $125 m i l l i o n  r a t e  

reduction f o r  '02.  

CHAIRMAN JABER: W i l l  one o f  your f o l k s  do t h a t  f o r  

me? I am in terested i n  the t o t a l  number through the year o f  

the agreement. And I w i l l  ask you the second question, bu t  

j u s t  t o  be c lea r ,  I want t o  know - -  take i n t o  account what you 

bel ieve i t  should be f o r  2002 through December 31st, 2005. I 
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dant t o  know what the annual amount - - what i s  the permanent 

annual amount f o r  the e n t i r e  period. 

MR. SASSO: O f  t h a t  r a t e  cut? 

CHAIRMAN JABER: Switching gears on you. The second 

question I have, f i r s t  o f  a l l ,  I absolutely agree w i th  you, we 

need t o  look a t  the whole o f  the agreement, and I need t o  

consider what I thought when I approved the  settlement 

agreement. But s e t t i n g  t h a t  aside, i t  seems t o  me t h a t  the 

other provisions o f  the agreement we should look a t ,  consistent 

wi th  your argument, r e l a t e  t o  the depreciat ion expense and how 

we allowed you t o  cease accruals f o r  the  dismantlement. And I 

am in terested i n  explor ing w i th  you how you reconci le  your 

argument t h a t  the 125 - - i s  i t  b i l l  ion? 

MR. SASSO: M i l l i o n .  

CHAIRMAN JABER: The 125 m i l l i o n  should only be 

prorated f o r  the May through December per iod w i th  the f a c t  t h a t  

we allowed you t o  book depreciat ion expense back i n  January, 

s t a r t i n g  i n  January 2002. Reconcile t h a t  f o r  me, and then t e l l  

me what the d o l l a r  amount i s  f o r  the depreciat ion expense. 

MR. McGEE: Madam Chairman, l e t  me take a shot a t  

t h a t ,  i f  I may. The Commission - -  as a matter o f  f ac t ,  there 

was case l a w  establ ished 10 or  15 years ago concerning the 

issue o f  re t roac t ive  ratemaking t h a t  establ ished the p r i n c i p l e  

t h a t  changes i n  depreciat ion rates whi le  they may border on 

t h a t  area, and lead t o  some concern t h a t  i t  involves 
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re t roac t ive  ratemaking, i n  fac t ,  does not.  

So from the standpoint o f  the c o n t r o l l i n g  p r i n c i p  es 

Mr . Sasso d i  scussed ear l  i e r  , one bei ng the p roh ib i t i on  against 

re t roac t ive  ratemaking, the establishment and agreement by the 

par t ies  t o  an accounting treatment as t o  how the depreciat ion 

expenses, foss i  1 nuclear d i  smantl ement , those book en t r ies ,  

while t h a t  change - -  has a change t h a t  i s  s i g n i f i c a n t  from the 

company's f inanc ia l  standpoint, i t  does not invo lve re t roac t ive  

ratemaking. 

The concern t h a t  Mr. Sasso expressed regarding the 

treatment o f  the $125 m i l l i o n  r a t e  reduction, being t h a t  i t  i s  

ac tua l l y  the rates charged t o  customers, car r ies  t h a t  

impl icat ion,  t h a t  p roh ib i t i on  t h a t  raises the re t roac t ive  

ratemaking concern. And why going back t o  the revenues t h a t  

were proper ly received i n  January through A p r i l  c a n ' t  through 

the back door be refunded t o  customers through an 

in te rp re ta t i on  o f  revenue sharing when i t  i s  c lear  t h a t  there 

was nothing improper about receiv ing tha t  higher leve l  o f  

revenues dur ing those f i r s t  four months o f  the year. So I 

th ink  we are t a l  k ing about matters t h a t  whi le  they are i n  the 

ratemaki ng sphere, are control  1 ed by d i  f f e r e n t  p r i  nc i  p l  es . 
CHAIRMAN JABER: I ' m  sure we w i l l  explore t h a t  more 

with respect t o  the legal  argument. Now, from a monetary 

standpoint, the amount o f  depreciat ion expense t h a t  we a1 lowed 

1 y? you t o  account f o r ,  what was t h a t  t o t a l  amount annua 
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MR. McGEE: That amount from a mathematical 

standpoint i s  h a l f  o f  the $125 m i l l i o n  reduction. 

i s  stated a t  the top o f  18 as $62.5 m i l l i o n .  

I th ink  i t  

CHAIRMAN JABER: Okay. Now, do you know how much on 

an annual basis tha t  expense reduction would be a t t r i bu tab le  t o  

the depreciation, t o  the decommissioning and dismantlement? 

What I ' m  t r y i n g  t o  do i s  look a t  the period January through 

Apr i l  and see what amount you were able t o  account f o r  re la ted  

t o  depreciat ion expense. And I am comparing i t , f rank ly ,  t o  

the amount o f  money tha t  Public Counsel th inks should be 

refunded. I t ' s  t ha t  simple. 

MR. McGEE: And i f  we can have a chance t o  confer 

w i th  the people - -  
CHAIRMAN JABER: Go r i g h t  ahead. 

MR. McGEE: - -  who understand these accounting 

pr inc ip les  be t te r  than I .  

CHAIRMAN JABER: Go r i g h t  ahead. And, M r .  Sasso, i f  

you wanted t o  continue on w i th  your presentation whi le we do 

tha t ,  t h a t ' s  great. 

MR. SASSO: Yes, ma'am. And I do have an answer t o  

the question you asked now. The t o t a l  through '05  o f  an 

agreed- upon r a t e  reduction i s $459 m i  11 ion. 

CHAIRMAN JABER : 459 m i  1 1 i on? 

MR. SASSO: Yes, ma'am. 

CHAIRMAN JABER: And tha t  i s  w i th  your suggested 
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reduction i n  2002? 

MR. SASSO: Yes, ma'am. Now, a few addi t ional  

points.  F i r s t ,  the question i s  do these adjustments r e f l e c t  a 

modif icat ion o f  the agreement? And we would submit they do 

not. I n  fac t ,  Mr. Shreve acknowledged a t  the l a s t  agenda 

conference t h a t  what the Commission accomplished i n  i t s  order 

was a c l a r i f i c a t i o n  o f  the p a r t i e s '  i n ten t .  The moving pa r t i es  

argue f o r  what they c a l l  a p l a i n  language in te rp re ta t i on ,  

looking i n  i s o l a t i o n  a t  a couple o f  the provis ions i n  the 

agreement. 

And we would suggest t h a t  i f  we were going t o  go down 

tha t  road, we would end up a t  two other dest inat ions,  but  not  

the one t h a t  the  moving pa r t i es  suggest. F i r s t ,  i f  we were 

going t o  read the revenue sharing paragraph i n  i s o l a t i o n  from 

the r e s t  o f  the agreement, go t o  Paragraph 6, we would end up 

p o t e n t i a l l y  w i t h  a zero refund. Paragraph 6 says commencing on 

the implementation date, and f o r  the remainder o f  the agreement 

FPC w i l l  be under a revenue sharing incent ive plan. 

discuss t h a t  counsel a t  t h i s  tab le  would be sharing t h e i r  

paychecks on and a f t e r  May 1, there would be unanimity t h a t  a l l  

o f  our paychecks p r i o r  t o  May 1 would be o f f  the  tab le .  

I f  we 

And i f  we mechanically apply t h i s  p rov is ion  without 

regard t o  the stated overarching i n t e n t  o f  the  agreement, we 

would be looking a t  on ly  revenues co l lected on o r  a f t e r  May 1 

d be comparing t h a t  t o  the threshold. And we and we wou 
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lrovided a calculation in our handout on that. I believe it 
-ab 3, which shows that that would put us in a deficiency 
losition and there would be no excess revenues and there wou 
)e no refund. So that is one demonstration o f  why we cannot 
:onstrue Paragraph 6 mechanically. 

Now, there is another way to look at the agreement 

is 

d 

from a so-called plain language point of view. There has been 
nuch comment that we need to stick with the deal that was inked 
imong the parties, and there has also been argument that we 
:an7 find these adjustments in the agreement. Well, we can't 
Find the refund adjustment in the agreement. The only way we 
jet to the refund adjustment, which benefits the customer, is 
if we recognize and embrace the stated principle o f  revenue 
sharing as I have described in Paragraph 3 of the agreement. 

And it is interesting, too, that if you read the 
:ommission's order it does not direct the company to make an 
idjustment for the refund. As I mentioned, the order discusses 
the refund issue and how it should be allocated which the 
2ompany has observed for purposes of surveil 1 ance reporting, 
but the Commission does not go on to say that the agreement is 
silent on these adjustments, and the adjustment should be made, 
and we direct the company to make this adjustment. It simply 
says that the allocation is an important consideration for an 
adjustment t h a t  the Commission evidently assumed the company 
would make. 
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So i f  we are going t o  take a stingy reading, we will  

call i t ,  of this agreement and not look a t  a1 the provisions 

and how they t i e  together and t ry  t o  implement the overarching 
intent, we would not  make the adjustment for the refund. We 

would not make the adjustment for the $41 mill ion item. We 

believe we could s t i l l  segregate ou t ,  consistent w i t h  

everything t h a t  i s  i n  the agreement, the increase for l i g h t i n g  

and services, because we believe t h a t  i s  a separate part of the 
proposal and the agreement. B u t  i f  we made only t h a t  
adjustment and not the other two, including the refund as we 
have indicated i n  Tab 4 ,  you would end up w i t h  a $7.9 mill ion 

refund, not a $23 million refund. 
The only reason we are t a l k i n g  about a refund i n  the 

magnitude of $23 million is  because the moving parties are 
happy t o  accept the adjustment for the refund even though the 
logic of their argument would suggest i t  not be made. So this 
drives us back t o  the company's interpretation, which i s  i n  Tab 

5 of our handout ,  which we believe best effectuates a l l  of the 
provisions of the agreement and the stated intent of the 
parties w i t h  respect t o  revenue sharing. 

Now, I would like t o  address one other matter, and I 

am hesitant t o  do this ,  because I'm not quite sure where we 
stand on this,  frankly. There has been discussion about the 
Florida Power and Light and G u l f  agreements. I had understood 

t h a t  the Commission's decision on June 30 was t h a t  matters of 
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that nature involving the intention of other parties and 
actions by other parties were off the table, but there has been 
some reliance on that today, and I have a concern about 
allowing that to go unrebutted. 
give no weight to those other agreements, then so be it. But 
if the Commission is going to give any consideration to those, 
we would submit that those other agreements and the experiences 
of those other companies actually support our interpretation, 
they do not detract from our interpretation. 

If the Commission is going to 

CHAIRMAN JABER: Mr. Sasso, I don't really know how 
to address your concern without coming out just as one 
Commissioner and telling you that I told you the three things 
I'm looking at. I am looking at the order, I am looking at the 
settlement agreement itself, and I am looking at the 
transcript. 

We are big people. We know this is an agreement - - 

speaking for mysel f, this is an agreement that is to be 
considered today own its own, so I don't know if that will help 
you guide your presentation along o r ,  Commissioners, if you 
have separate feelings about that, feel free to comment. 

MR. SASSO: Well, I will omit any comments on those 
agreements, but I would ask the Commission's indulgence if 
during your discussions or debate about how to dispose of this 
dispute that becomes important, we would appreciate the 
opportunity in fairness to address those concerns. 
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And t h a t  leaves only one matter remaining t h a t  I 

would l i k e  t o  address, and t h a t  i s  the concern has been 

expressed t h a t  why wasn't t h i s  addressed a t  the agenda where 

the settlement agreement was reviewed and approved. And t h a t  

the company had every opportunity t o  lay concerns about 

c o n f l i c t i n g  in te rpre ta t ions  on the tab le  a t  t h a t  t ime. Well, 

we would respond by saying t h a t  t h a t  can be sa id 

every contract  dispute. Regrettably, the  pa r t i es  

they have a dispute u n t i l  they have walked out o f  

the agreement i s  signed, sealed, and del ivered. 

r e a l i z e  on ly  l a t e r  during the implementation t h a t  

n the case o f  

don ' t real  i ze 

the room and 

,nd they 

they have a 

disagreement among themselves about what deal they have signed. 

We f u l l y  support the encouragement given t o  the 

Commission t o  enforce the p a r t i e s '  agreement, and the company 

has every i n t e n t i o n  o f  honoring t h i s  agreement, bu t  we do have 

a f a i r l y  serious dispute about what the  agreement i s .  And t h a t  

i s  the reason we are here today. The company f rank l y  d i d  not 

recognize t h a t  there would be t h i s  disagreement o r  there was 

t h i s  disagreement u n t i l  much a f t e r  the  agreement was resolved 

and the Commission d i d  i t s  work when dur ing some calcu lat ions 

and discussions w i t h  S t a f f  and the  OPC i t  became evident t h a t  

there was a disagreement and t h a t  leads us here today. 

But had the company an t ic ipa ted  t h i s ,  obviously the 

proper occasion t o  work t h i s  out would have been a t  agenda, but 

i t  simply was not ant ic ipated. So we f i n d  ourselves here today 
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w i th  a dispute t h a t  we respec t fu l l y  submit t o  your 

consideration t o  resolve. We c e r t a i n l y  respect our colleagues 

a t  the other end o f  the tab le  and understand t h a t  they are i n  

complete good f a i t h  i n  the argument they are making t o  you, as 

we are, too. We do bel ieve, however, t h a t  i f  c o n t r o l l i n g  

p r inc ip les  o f  contract  construct ion are appl ied here, and the 

agreement i s  viewed i n  i t s  e n t i r e t y  and an e f f o r t  

harmonize a l l  the provis ions o f  the  agreement, and 

them and reconci le a l l  o f  them, t h a t  t h i s  leads us 

t o  one conclusion, and i t  i s  the company's conclus 

Thank you. 

CHAIRMAN JABER: Thank you, Mr. Sasso. 

s made t o  

use a l l  o f  

i n e v i t a b l y  

on. 

I want t o  open i t  up t o  questions by asking, Mr. 

McGee, have you had an opportuni ty t o  look a t  the depreciat ion 

expense issue? And then, M r .  Sasso, I have a fo l low-up 

question f o r  you. Mr. McGee, we are going t o  g ive you a few 

more minutes. We are going t o  take a break. But, Mr. Sasso, 

my question t o  you I t h i n k  can be answered qu ick ly .  

response t o  the t o t a l  permanent r a t e  reduction amount f o r  2002 

through 2005, i ncl  udi ng your adjustment , you sa id 459 m i  1 1 ion? 

I n  

MR. SASSO: That i s  correct .  

CHAIRMAN JABER: You a l l  are sure t h a t  t h a t  i s  your 

posi t i  on? 

MR. SASSO: I'm a f r a i d  o f  t h e  way you have asked 

tha t .  
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CHAIRMAN JABER: Well, you should be. 

COMMISSIONER DEASON: Madam Chairman, could you 

repeat your question? 

CHAIRMAN JABER: Sure. I want t o  know, based on the 

zompany's ca lcu la t ion  o f  the  2002 annual r a t e  reduction and 

then add the 2003, add the 2004, add the 2005, what they 

believe the t o t a l  number i s .  And i t ' s  okay i f  according t o  

your pos i t i on  i t  i s  459 m i l l i o n .  

COMMISSIONER DAVIDSON: Could I ask a question, also, 

Zhai rman? 

CHAIRMAN JABER: Hang on, Commissioner Davidson. 

MR. SASSO: I have j u s t  been advised t h a t  there have 

been some character izat ions o f  t h i s  as 500 m i l l i o n  on an 

annualized basis, i t  was done on an annualized basis. 

CHAIRMAN JABER: So walk me through the di f ference. 

Let me, again, because there i s  no hidden agenda. Your 

chairman i n  presenting the settlement a t  a very pub1 i c  agenda 

where everyone was t o u t i n g  the  settlement and we were a l l  

applauding everyone's e f f o r t s ,  these were the exact words. "I 

believe i t  t o  be a very important benef i t  t o  the  customers, a 

$125 m i l l i o n  per year r a t e  reduction, and t h a t  equates over the 

term o f  t h i s  agreement t o  more than $500 m i l l i o n  worth o f  

savings t o  our customers. 'I  I am going t o  come back and l e t  you 

address tha t .  We are going t o  take a 15-minute break. 

(Recess. 1 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

64 

CHAIRMAN JABER: L e t ' s  get back on the  record. Mr. 

Sasso, I wanted you t o  have an opportuni ty t o  address those 

questions, and then open i t  up f o r  other Commissioner 

questions. 

MR. SASSO: Yes, ma'am. With respect t o  the amount 

o f  the r a t e  reduction, there was a $125 m i l l i o n  per year base 

r a t e  reduction expressed i n  terms o f  do l l a rs  on an annualized 

basis over f i v e  years. That i s  500. It i s  implemented through 

a percentage o f  9.25 percent t imes sales revenues which w i l l  

ac tua l l y  y i e l d ,  i n  a l l  l i ke l i hood ,  more than 125 i n  the out 

years o f  the agreement, so we don ' t  know exac t ly  what the 

amount may be. 

I n  addi t ion,  there was a $50 m i l l i o n  midcourse fue l  

adjustment correct ion agreed t o  i n  the settlement downward i n  

favo r  o f  the customer. And there was a $35 m i l l i o n  one-time 

refund out o f  the revenues co l lec ted  subject t o  refund, so t h a t  

das the i n t e n t  o f  t h a t  statement. Now, I understand there i s  

another question? 

CHAIRMAN JABER: Yes. Mr. McGee, you were going t o  

th ink about the depreciat ion expense. And I understand the 

legal p r i n c i p l e ,  t h a t  i s  not r e a l l y  what I ' m  a f t e r .  

looking a t  the amount you had avai lab le t o  you dur ing t h a t  

January through May time per iod associated w i t h  the expenses, 

the depreciation expenses being booked. 

I ' m  j u s t  

MR. McGEE: The annual t o t a l  o f  those three expense 
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terns , depreci ati on , decommi ssi oni ng, and di smantl ement i s $77 

iillion. So simply by multiplying t h a t  by one-third you would 

ome up with $25.67 million t h a t  would be attributable t o  the 
' i rs t  four months of the year. 

CHAIRMAN JABER: Thank you. Commissioners, I do have 
like t o  wait and give others an 
questions, feel free. Okay. I ' l l  

ither questions, but  I would 

bpportunity. So i f  you have 
;eep going. 

As I said earlier,  

rder and the agenda transcr 
;he settlement. And for the 

I only looked a t  the settlement 
p t ,  S t a f f ,  so i f  we could focus on 
benefit of a l l  the parties, I will 

:ry t o  t e l l  you wha t  I 'm looking a t  and page. 
just speak up. Mr. Twomey, could I trouble you t o  l e t  Tim 

Ievlin s i t  there? 

B u t  i f  I d o n ' t ,  

MR. TWOMEY: Sure. 
CHAIRMAN JABER: John or Tim, i t  doesn't really 

natter t o  me who answers this.  My question related t o  the $500 

nillion and the annual rate reductions for the entire contract 
3eriod. In the interest of disclosure, I real ly  thought  t h a t  
Mas as simple as 125 times four,  and t h a t  was further 
reinforced when I heard the president of the company say - -  
directly l inked  in the transcript, he said i t  i s  $125 million 

of a permanent rate reduction for 2002, and t h a t  would result 

in a t o t a l  amount of savings t o  the customers o f  500 million. 

To the degree t h a t  interpretation i s  wrong, I need you t o  walk 
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ne through t h a t .  

MR. SLEMKEWICZ: Okay. Well, t h a t  $500 m i l l i o n  would 

)e based on annualizing i t  f o r  the  whole four  years. 

look a t  the implementation date, then you would subtract t h a t  

641 m i l l i o n .  

)e 85 m i l l i o n ,  o r  84 m i l l i o n .  So t h a t  i s  where you would get 

the $459 m i l l i o n .  And they are cor rec t  t h a t  g iven sales, the 

6125 m i l l i o n  could be more o r  could be less.  But based on, you 

{now, j u s t  the rates t h a t  were set,  i t  i s  $125 m i l l i o n .  

I f  you 

So f o r  2002 the actual r a t e  reduct ion would on ly  

CHAIRMAN JABER: Okay. I f  t h a t  i s  cor rec t ,  then 

Dption one, which seems t o  support the movants' argument under 

the schedule found on Page 12 o f  the recommendation, f o r  r a t e  

reduction you show a zero ou t -o f -pe r iod  adjustment, and I need 

t o  understand why. 

MR. SLEMKEWICZ: I ' m  sorry,  you ' re  saying i n  opt ion 

one? 

CHAIRMAN JABER: Yes. I ' m  look ing a t  Page 12 o f  your 

recommendation. 

MR. SLEMKEWICZ: Okay. On the r a t e  reduct ion l i n e ?  

CHAIRMAN JABER: Yes. 

MR. SLEMKEWICZ: Again, there i s  nothing t h a t  I can 

see i n  the settlement t h a t  allows f o r  t h a t .  To me, the 67.1 

percent covers t h a t  per iod from January 1 through Apr i l  30th 

t h a t  was not subject t o  the r a t e  reduction i t s e l f .  

CHAIRMAN JABER: Okay. Let me see i f  I understand 
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Progress's argument tha t  i f  they annualized the 125 m i l l i o n  f o r  

year 2002, i t  would be appropriate t o  have the  adjustment they 

have made. What you are saying i s  the contract  doesn't  

s p e c i f i c a l l y  address tha t?  

MR. SLEMKEWICZ: That i s  correct .  The implementation 

date was May 1s t .  And, again, I bel ieve t h a t  67.1 percent f o r  

t h a t  t ime per iod was supposed t o  compensate them f o r  the time 

per iod t h a t  the r a t e  reduction was not i n  e f f e c t .  Now, the 

company, you know, may i n  hindsight have wanted some other 

prov is ion i n  there,  or  have wanted t o  maybe s t a r t  w i t h  a 

d i f f e r e n t  period, but  they d i d n ' t .  And when I look a t  the 

s t i pu la t i on ,  t h a t  i s  what I read, and there i s  nothing i n  there 

t h a t  would al low them t o  reduce i t  by t h a t  $41 m i l l i o n .  

CHAIRMAN JABER: Okay. Mr. Devl in,  do you agree w i t h  

a l l  o f  t h a t  so f a r ?  

MR. DEVLIN: Right. I mean, we have three options. 

And opt ion one i s  essent ia l l y  Publ ic  Counsel's option. And, 

again, look ing a t  the s t r i c t  wording o f  the s t i pu la t i on ,  r e t a i l  

base r a t e  revenues are j u s t  those, wi thout annualization o f  any 

r a t e  changes, e t  cetera. The one change t h a t  was agreed upon 

a t  the agenda a year ago w i th  respect t o  the in te r im.  

CHAIRMAN JABER: Mr. Slemkewicz, you sa id t h a t  based 

on what was sa id you recognize t h e  $500 million was an 

annualized amount. Point me t o  where I would have known t h a t  
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from the contract, from our order, o r  from what was said a t  

agenda. 

MR. SLEMKEWICZ: You r e a l l y  wouldn't .  I mean, they 

j u s t  said $125 m i l l i o n  a year t imes four i s  $500 m i l l i o n .  

CHAIRMAN JABER: Did i t  give you a l l  - -  obviously i t  

d i d n ' t  give you concern when we were enter ta in ing the approval 

o f  the settlement, because i t  i s  not my reco l lec t ion  tha t  you 

pointed out t o  us tha t  t h a t  t o t a l  amount would need t o  be 

annual ized f o r  2002. 

MR. SLEMKEWICZ: Wel l ,  t ha t  wasn't pa r t  o f  it. The 

contract or the s t i p u l a t i o n  doesn't say i t  i s  a $500 m i l l i o n  

ra te  reduction over the term o f  the contract. That was, you 

know, j u s t  something t h a t  they had said. Again, i f  you viewed 

i t  as an annualization, then tha t  i s  not an incor rec t  number. 

I ' m  looking a t  Page 15 now o f  the CHAIRMAN JABER: 

settlement, Paragraph 5. Again, the terms o f  the settlement i n  

Paragraph 5 appear rea l  c lear  t o  me tha t  the pa r t i es  understood 

that  the revenue sharing mechanism would not be intended as a 

ra te  case type inqu i r y  looking a t  expenses, investment, and 

f inanc ia l  resu l ts  o f  the operation. The company i n  the 

pleadings and I th ink  i n  t h e i r  calculat ions take the view thaL 

you have t o  normal i z e  the revenues from t h e i r  budgeted year. 

That sounds l i k e  r a t e  case, looking a t  expenses and 

adjustments, Mr. Devlin. and my question i s  does t h a t  argument 

f l y  i n  the face o f  Paragraph 5? 
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MR. DEVLIN: I was looking at Paragraph 5 when that 
das discussed, and I think Paragraph 5 addresses other than 
revenue. It addresses investment, expenses, and the cost of 
zapital. 
strict reading of it. The nature of the settlement is it is a 
revenue sharing plan as opposed to an expense - - or earnings 
sharing plan like we had in some other cases. That's how I 
read Paragraph 5. So I don't know if there i s  really a 
conflict in what the company said when they proffered 
normal izing adjustments in revenue for Paragraph 5. 

It doesn't address what you do with revenue by a 

CHAIRMAN JABER: Mr. Sasso, I would like for you to 
I looked at my bare reading of Paragraph 5 and address that. 

dhat I thought it meant, and it seems inconsistent with the 
argument you proffer related to normalizing the revenues for 
2002. 

MR. SASSO: We would give the same response. I 
believe I said that earlier that when we went from essentially 
a limitation on earnings to a revenue sharing arrangement, we 
have been able to get past getting into expenses and 
investments and fi nanci a1 operations. The adjustment i s in the 
nature of a normalizing adjustment for the transition year only 
because that is consistent with the stated intent of Paragraph 
3 to use revenue sharing as a limitation on earnings, using 
revenues as a proxy. 

We can't get completely past the use of some rate 
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pr inc ip les.  Even the moving par t ies  want t o  use some type o f  

understanding from ra te  cases i n  t a l k i n g  about base ra te  

revenues which i s  not defined i n  the agreement. This was a 

settlement tha t  was reached i n  the context o f  a r a t e  case. The 

use o f  an annualized threshold, f o r  example, i s  a ratemaking 

convention t o  annual i z e  numbers. But having annual ized t h a t  

threshold, we have t o  recognize the r e a l i t y  t h a t  t ha t  was done 

and make appropriate adjustments as necessary i n  implementing 

the mechanics o f  some o f  the other provisions. 

CHAIRMAN JABER: Okay. And on tha t  note, help me 

reconci le your treatment o f  the  l i g h t i n g  expenses. You 

implemented tha t  tariff May l s t ,  2002, which meant tha t  your 

revenues would have increased associated w i th  implementation o f  

t h a t  tariff. 

i ncrease. 

I n  your ca lcu la t ion  you don ' t  account f o r  t h a t  

MR. SASSO: The increase i s  taken out o f  the revenues 

used f o r  revenue sharing on the ground tha t  t h a t  was outside 

the agreement, i t  f e l l  outside f o r  a l l  purposes. Again, 

our po int  o f  view i t  would not make sense t o  come before 

Commission and ask f o r  an increase as j u s t i f i e d  t o  match 

charges w i th  actual costs and then simply disgorge tha t  

form o f  revenue sharing. The purpose o f  revenue sharing 

from 
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CHAIRMAN JABER: But help me understand. I f  i t  was 

implemented i n  2002, i f  you wanted a complete p i c tu re  o f  

calendar year 2002, would you not have accounted f o r  the 

increase i n  revenues i n  l i g h t i n g ?  I understand your legal  

argument i s  i t  i s  outside o f  the  scope o f  what you thought 

should have come i n t o  revenue sharing. But I j u s t  - - I c a n ' t  

accept - - i t  looks 1 i k e  a mismatch. 

MR. SASSO: Well, i f  we get i n t o  the  l o g i c  o f  i t , the 

company pro jects  a ce r ta in  l eve l  o f  revenues based on forecasts 

3 f  the economy and based on the authorized r a t e  leve l  and 

Meather assumptions. And i f  the company meets i t s  performance 

3bjectives i t  rea l i zes  t h a t  l eve l  o f  revenue. The increase i n  

l i g h t i n g  and services f e l l  outside o f  any o f  t h a t .  

So when we are t a l  k i ng  about p ro jec t i ng  performance 

and agreeing t o  share w i t h  the customer the upside benef i t  o f  

2xceeding t h a t  performance, the  increase i n  l i g h t i n g  and 

services i s  r e a l l y  not p a r t  o f  t h a t  discussion. That doesn't  

r e f l e c t  some superior performance by the company. I t ' s  an 

authori zed ra te  increase. The Commi ss i  on has acknowl edged and 

approved t h a t  the company should be ab1 e t o  col  1 ec t  those 

addit ional revenues, not  f o r  the  purposes o f  refunding them t o  

the customer. 

COMMISSIONER DEASON: May I fol low-up? 

CHAIRMAN JABER: Commissioner Deason. 

COMMISSIONER DEASON: So, Mr. Sasso, then, the way 
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fou read Paragraph 16 and the accompanying Exh ib i t  A i s  t h a t  

th is  prov is ion provides f o r  a revenue enhancement t o  the 

zompany as opposed t o  ge t t i ng  costs and ra tes  f o r  a pa r t i cu la r  

:lass o f  customer i n  l i n e  w i t h  contr ibut ions from other classes 

i f  customers, o r  which i s  it? 

MR. SASSO: The two occurred together. The alignment 

x c u r s  by v i r t u e  o f  the revenue enhancement o f  the increase. 

rhere was an express increase re f l ec ted  i n  the  schedules i n  

,xhibi t  A, and i t  does have the impact o f  both enhancing 

revenues and b r i  ngi ng about t h a t  a1 i gnment . 
MR. K ISE:  Chairman Jaber, could I address your 

question? Might I address your question t o  Mr. Sasso on - -  
CHAIRMAN JABER: Yes. And j u s t  so you a l l  know, a t  

address my the very end I f u l l y  intend t o  al low a l l  p a r t i e s  t o  

questions. But go ahead. 

MR. KISE:  And I don ' t  mean t o  i n t e r r u p t  

CHAIRMAN JABER: You're not,  go ahead. 

MR. K ISE:  - -  but  you were on t h a t  po in t .  I mean, i t  

i s  curious t h a t  t h i s  argument about the  separate contract has 

now come up, t h a t  Paragraph 16 i s  somehow separate. 

tha t  i s ,  I bel ieve, the t h i r d  argument we have now heard from 

Flor ida Power. The first argument i s  a t  Page 8 and 9 o f  t h e i r  

memorandum where they t a l k  about the e x h i b i t  t o  the settlement 

agreement i s  an integral part o f  the agreement, and somehow the 

l i g h t i n g  and service i s  some s o r t  o f  o f f s e t  t o  the  125 m i l l i o n .  

I mean, 
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Now we are hearing i t  i s  not r e a l l y  an o f f s e t  and i t  i s  not an 

in tegra l  pa r t ,  i t  i s  a t o t a l l y  separate agreement. And I 

believe Ms. Bowman l a s t  week said something about the r e a l  

issue i s  t o  determine the forecast from which the threshold 

amount was derived. 

And I ' m  f rank ly  a l i t t l e  puzzled, but be tha t  as i t  

may, the separation tha t  they are t a l k i n g  about i s  f rank ly  

i r r e l  evant f o r  purposes o f  determining r e t a i  1 base ra te  

revenues. The issue was whether or  not you were going t o  

approve the refund and whether or  not you were going t o  give 

them the a b i l i t y  t o  increase t h e i r  l i g h t i n g  and service fees as 

a separate matter. I n  other words, would you give them tha t .  

I f  you d i d n ' t  give them the a b i l i t y  t o  increase t h e i r  

revenues f o r  l i g h t i n g  and service, you s t i l l  could have given 

them the refund. And those are separate f o r  t h a t  purpose, but 

they are not separate f o r  purposes o f  determining r e t a i l  base 

rate revenues. I f  they wanted t h a t  exclusion they could have 

asked f o r  i t  a t  the t ime.  What they are bas i ca l l y  t e l l i n g  you 

i s  they d i d n ' t  negotiate tha t  term properly. That i s  

2 f fec t i ve l y  the import o f  t h e i r  argument i s  t ha t  they 

werlooked the fac t  t ha t  we are going t o  have an increase over 

here. Hey, we be t te r  get i n  f r o n t  o f  the Commission and 

indicate t h a t  t ha t  i s  not supposed t o  be par t  o f  r e t a i l  base 

rate  revenues. 

And the idea tha t  because OPC or  the other par t ies  
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, i d n ' t  comment on t h i s  issue somehow supports t h e i r  pos i t ion ,  

'rankly, I t h i n k  - -  and t h i s  i s  somewhat speculation, and 

.ounsel can speak f o r  themselves, but  they probably d i d n ' t  

:omment on the issue o f  the increase because they knew i t  was 

ioing t o  be included i n  the revenue sharing. They knew t h a t  

*hey were going t o  get the bene f i t  o f  t h a t  increase based on 

.he terms o f  the agreement t h a t  was i n  f r o n t  o f  them. 

And so i f  they saw t h a t ,  j u s t  l i k e  i f  I were 

iegot iat ing a contract ,  I ' m  not  going t o  b r i n g  i t  up t o  F lo r ida  

lower and say, hey, by the way, you overlooked the  f a c t  t h a t  

:here i s  a $14 m i l l i o n  increase r i g h t  under your nose t h a t  you 

ire not  paying a t ten t i on  t o .  But the bottom l i n e  i s  they want 

'ou t o  look a t  ratemaking p r inc ip les  and what they should have 

lone and what l o g i c a l l y  they might have done as opposed t o  what 

:hey did. 

This i s  what they d id .  They agreed t o  t h i s .  And now 

:hey want t o  undo it. Undo what Mr. Habermeyer ca l l ed  a very, 

rery f a i r  settlement, because now here we are r e a l i z i n g ,  uh-oh, 

ie've got 14 m i l l i o n  i n  there t h a t  shouldn' t  have been i n  it. 

md maybe i t  i s  obvious now, but  i t  obviously wasn't  then. So, 

'rankly, I t h i n k  despite the f a c t  t h a t  they have given you 

;hree separate arguments on t h i s ,  none o f  them ca r ry  the  

ie ight ,  because the agreement i t s e l f  i s  very straightforward. 

And br ie f ly  on your Paragraph 5 ques t ion ,  i f  I may, 

lhai rman Jaber, I would d i  sagree respectful  l y  w i t h  counsel and 
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w i t h  Staff. 
i ncl ude revenue general 1 y .  And, you know, having  an  accounting 

degree, bu t  not being a CPA, I s t i l l  would understand financial 

results of operations t o  include a l l  sorts of things, like 
revenues, expenses. I d o n ' t  share their - - the Attorney 
General does not share t h a t  position t h a t  expenses, investment, 
and financial results doesn't include the idea of including 
revenues. I just wanted t o  clarify t h a t .  Thank you. 

I t h i n k  t h a t  financial results of operations does 

CHAIRMAN JABER: Thank you, Mr. Kise. 
Mr. Devlin, just t o  follow up,  two questions t o  you. 

I have t o  te l l  you, aga in ,  I can only f a l l  back on w h a t  I 

thought  as I voted t o  accept the settlement, and i t  never 
occurred t o  me t h a t  they were two separate settlements. What 
was obvious t o  me was t h a t  there were certain issues Public 
Counsel because of the apparent conflict of interest as i t  

relates t o  cost shifting and where customers f a l l  out  i n  a rate 
structure were not going t o  participate i n  certain issues. 

And, add i t iona l ly ,  as I look a t  Option 3 and remember 
the purpose of w h a t  we were going t o  look a t  today, which was 
the settlement, the order, and the transcript, I have two 
problems I need you t o  address. The f i r s t  i s  I can't reconcile 
the argument t h a t  we should look a t  the entire contract and 

reach a decision, b u t  yet separate certain paragraphs. And the 
second concern I have t h a t  I need you t o  address i s  I no longer 

t of looking a t  only the order, t h i n k  Option 3 meets the spir 
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the settlement agreement, and the  t ransc r ip t .  So, S t a f f ,  l e t  

ne give you an opportunity t o  address tha t .  

MR. DEVLIN: Well, your second question I can answer 

very c lea r l y .  I agree t h i s  recommendation was w r i t t e n  before 

tha t  decision was made l a s t  Monday. And I t h i n k  i t  does f a l l  

outside, t h i s  p a r t i c u l a r  opt ion does f a l l  outside o f  the three 

things t h a t  you look a t  as p a r t  o f  your decis 

process, t h a t  being the t r a n s c r i p t ,  the order 

settlement i t s e l  f . So I would agree w i t h  you 

Madam Chairman. I c a n ' t  remember what your f 

I ' m  sorry. 

on - maki ng 

and the 

on t h a t  count, 

r s t  question was, 

CHAIRMAN JABER: The f i r s t  one re la ted  t o  whether you 

thought, because I d i d  not t h i n k  t h a t  t h i s  agreement was, i n  

f a c t ,  two d i f f e r e n t  agreements t h a t  the  Commission approved 

separately, t h a t  being Paragraphs 1 through 15 and then Exh ib i t  

A .  

MR. DEVLIN: It i s  a lso  news t o  me. I mean, I know 

t h a t  they are two d i f f e r e n t  documents, but ,  you know, the  

discussion o f  the r a t e  increases was p a r t  and parcel o f  the  

discussion o f  the r a t e  reduction. 

CHAIRMAN JABER: And i n  t h a t  regard, again, because 

agree w i th  Mr. Sasso, we should look a t  the e n t i r e t y  o f  the 

contract  and understand the  whole piece and not  j u s t  look a t  

specific pieces. S t a f f  in the recommendation originally, and 

we agreed w i th  and i t  was memorialized i n  an order, you had 
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concerns related t o  cost allocations i f  we accepted the revenue 
sharing p l a n .  B u t  you s a i d ,  and I am speaking off  o f  memory, 
b u t  the order makes clear t h a t  you recognize this i s  a 
negotiated document, t h a t  i t  was the spir i t  of the entire 
agreement you are recommending t h a t  we accept. 

And, i n  fact, t h a t  i s  exactly the way I looked a t  i t .  

I t  was a compromise negotiated. There were expenses t h a t  were 
speci f i call y i ncl uded i n the agreement. 
specifically the company and a l l  the consumer advocates not  
wanting us t o  consider anything outside the agreement, because 

after a l l  , the agreement was supposed t o  substitute for a rate 
case hearing. And, i n  fact, i t  was a proposal t h a t  under our 
ratemaking authority we were t o  accept as the ultimate approval 
of rates. Am I correct i n  understanding t h a t  t o  be the case? 

MR. DEVLIN: I agree w i t h  you 100 percent. I would 

I remember 

like the opportunity t o  correct myself. I t h i n k  I agreed w i t h  

counsel for Attorney General t h a t  w i t h  respect t o  adjustments, 
normalizing adjustments. In Paragraph 5,  when you look a t  the 
ifJords there, i t  does - -  I t h i n k  the financial results of the 
operations does capture revenues. So I change my answer, I 

t h i n k  there i s  a conflict between the normalizing adjustments 
t h a t  the company was t a l k i n g  about and Paragraph 5. 

CHAIRMAN JABER: So what  i s  the significance of t h a t ?  
Tell me the signi f icance o f  wha t  you just sa id .  

MR. DEVLIN: Well, a g a i n ,  I d i d n ' t  write these words, 
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)ut I would say t h i s  pa r t i cu la r  paragraph would t e l l  one t h a t  

those k ind o f  adjustments are not appropriate. 

CHAIRMAN JABER: Commissioner Davidson, you had a 

question? I saw the l i g h t  go on. 

COMMISSIONER DAVIDSON: Well, I have a few questions, 

Iladam Chair, but  I was going t o  w a i t  u n t i l  you are completed 

d i t h  yours. 

CHAIRMAN JABER: I need a break. Go ahead. 

COMMISSIONER DAVIDSON: Thanks. This question goes 

t o  Mr. Sasso, then t o  Mr. Kise, M r .  Beck, and f i n a l l y  t o  Mr. 

Ilclean, who i s  leaning back there. 

Paragraph 17 o f  the settlement agreement, which i s  a t  Page 20 

o f  the order, i t  reads, "The provis ions o f  Sections 1 through 

15 o f  t h i s  agreement are contingent upon approval o f  these 

sections i n  t h e i r  e n t i r e t y  by the Commission." 

I f  you take a look a t  

Next sentence, "The treatment o f  the cost o f  service 

and r a t e  design matters i d e n t i f i e d  i n  E x h i b i t  A i n  accordance 

with Section 16 o f  the s t i p u l a t i o n  settlement agreement i s  

contingent upon approval o f  these matters i n  t h e i r  e n t i r e t y . "  

For counsel, how do those two sentences impact the 

argument t h a t  there are two separate agreements here? And, Mr. 

Sasso, the answer f o r  you w i l l ,  I th ink ,  be easy. You w i l l  use 

t h a t  t o  support your argument. 

need t o  look at the entire agreement and understand what the 

par t ies  intended. 

I agree w i t h  the chai r  t ha t  we 

It i s  a basic matter o f  contract  l a w  t h a t  an 
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jgreement can incorporate w i t h i n  other documents and agreements 

jnd those become p a r t  o f  t h a t  agreement. But I am wondering 

vhy we have got two sentences addressing d i  f f e r e n t  provi  sions 

i n  Paragraph 17. So i f  a l l  counsel could address tha t ,  t h a t  

vould be appreciated. Thank you. 

MR. SASSO: Yes. Commissioner, t h i s  i s  i n  p a r t  the 

i as i s  f o r  our argument t h a t  we have two separate agreements o r  

i ieces o f  the agreement t h a t  need t o  be viewed as segregated. 

h e  involves a decrease, the other involves an increase. We 

lave one set o f  par t ies  on one, we have a d i f f e r e n t  set  o f  

i a r t i e s  on another. Yes, they were presented as a package t o  

t h i s  Commission, there i s  no question about t h a t .  But i f  we 

w e  now i n  a dispute about t h i s  agreement and we are parsing 

the agreement and we are t r y i n g  t o  untangle i t  and get i n t o  the 

d e t a i l s  o f  it, t h i s  i s  an important d e t a i l  i n  terms o f  

i n t e r p r e t i n g  the i n t e g r i t y  o f  Exh ib i t  A versus the  Paragraphs 1 

through 15. 

Yes, we have made more than one argument. We t h i n k  

they are a l l  i n t e r n a l l y  consistent. We t h i n k  the adjustment we 

suggest on t h i s  i tem i s  consistent w i t h  the f a c t  t h a t  i t  was 

segregated out f o r  purposes o f  presentation and approval t o  the 

Commission. We also bel ieve the adjustment i s  consistent w i th  

the s p i r i t  o f  what the revenue sharing agreement was stated t o  

accomplish in Paragraph 3. 

Paragraph 5, but  I don ’ t  want t o  i n t e r r u p t .  

I also have some comments about 
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MR. K ISE:  Thank you, Commissioner Davidson. It k ind 

o f  goes back t o  what I was saying i n  response t o  Chairman 

Jaber's question. 

o f  i t s e l f  changes the analysis. A l l  t h a t  i s  saying i s  t h a t  i f  

you don ' t  approve the increase f o r  l i g h t i n g  and service, the 

customers, the people are s t i l l  going t o  get t h e i r  refund, they 

are s t i l l  going t o  get t h e i r  revenue sharing. 

I mean, I don ' t  see t h a t  Paragraph 17 i n  and 

And i f  you do, then there i s  no exception made i n  

terms o f  computing r e t a i l  base r a t e  revenues. I mean, once you 

have approved the  Section 16 increase i n  base r a t e  revenues f o r  

l i g h t i n g  and service fees, then those are subsumed by the  

overal l  agreement f o r  revenue sharing. But I t h i n k  t h a t  the 

manifest purpose o f  separating them i s  so t h a t  the  pub l i c  

wouldn't be deprived o f  i t s  refund, i f  you w i l l .  And I t h i n k  

Mr. Beck and the pa r t i es  down the tab le  can speak f a r  be t te r  t o  

t h i s  than the intervenors.  

But, again, the separation i s  i r r e l e v a n t  f o r  purposes 

o f  determining r e t a i l  base r a t e  revenues. It i s  the  t h i r d  

argument we have heard and i t  i s  very creat ive,  commendably, 

but i t  i s  i r r e l e v a n t  f o r  purposes o f  determining r e t a i l  base 

ra te  revenues. Once you have approved t h i s  increase, i t  i s  

there. And a t  the  time t h a t  t h i s  was approved, and t h i s  was 

discussed, F lo r ida  Power had every opportuni ty i n  the world t o  

no t i ce  t h a t  they were going to be getting a $14 million 

increase i n  r e t a i l  base r a t e  revenues by the increase i n  
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l i g h t i n g  and service. And by definition, their subtraction 
from the formula admits t h a t  t h a t  i s  normally considered retail 
3ase rate revenues, they are t a k i n g  i t  ou t .  

They want t o  take i t  o u t  of what  we would consider 
retail base rate revenues, because they are arguing somehow we 
dou ld  never have agreed t o  that. We would never have been so 
foolish as t o  have agreed t o  an increase t h a t  would have been 
shared. And I respectfully dissent. I t h i n k  t h a t  t h a t  i s ,  i n  

fact, what happened. They d i d  agree t o  i t ,  t h a t  i s  w h a t  the 
terms of the contract are, and we can't rewrite them now. So I 

d o n ' t  see t h a t  - -  w i t h  respect t o  your question, I d o n ' t  see 
t h a t  i t  changes anything, frankly, regarding the analysis of 

retail base rate revenue computation. 
MR. BECK: Commissioner Davidson, there i s  bu t  one 

agreement and one order approving t h a t  one agreement. And, 

aga in ,  Paragraph 16 te l l s  you t h a t  the matters i n  Exhibit A 

will be treated i n  the manner described. I f  you look a t  
Paragraph 17 where your question was, and you read the f i r s t  
two sentences, read the next one as part of my answer. 
approval of this stipulation and settlement i n  i t s  entirety 
will resolve a l l  matters i n  this docket. Again, i t  took the 
approval of the entire single agreement, because there i s  only 

one agreement, and i t  took the approval of the entire agreement 
to resolve all matters i n  the docket. 

I t  says 

There was a difference. You know, we have 
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t r a d i t i o n a l l y  i n  cases had a c o n f l i c t  on r a t e  design issues 

where we don ' t  want t o  favor one group over the other,  so there 

were separate provisions. So I would r e i t e r a t e  also what I 

said i n  the f i r s t  argument, you know, t h a t  Publ ic Counsel and 

the Reta i l  Federation are on ly  a few o f  the pa r t i es  t h a t  signed 

t h i s  agreement. There are a l o t  o f  other pa r t i es  t h a t  signed 

t h i s  agreement where none o f  t h a t  appl ied t o  them. 

COMMISSIONER DAVIDSON: Mr. McLean, I am j u s t  curious 

as t o  your understanding o f  t h e  legal  import o f  Paragraph 17 

from a contract  i n te rp re ta t i on  d r a f t i n g  standpoint. 

MR. McLEAN: My i n t e r p r e t a t i o n  i s  the same as Mr. 

Beck's. 

accommodate Public Counsel's c o n f l i c t  on the r a t e  design issue 

and doesn't suggest anything t o  you about the way the r e s t  o f  

that  agreement should be construed. 

I bel ieve t h a t  the  s t ruc tu re  o f  t h a t  agreement i s  t o  

COMMISSIONER DAVIDSON: Madam Chair, I 've got a 

zouple o f  other questions. Thank you, Madam Chair. 

I would l i k e  the p a r t i e s  t o  consider Pages 14 and 15 

)f the order approving the  settlement. Spec i f i ca l l y ,  three 

laragraphs; Paragraph 1, Paragraph 2, and Paragraph 6. My 

Zomments, and then questions w i l l  go t o  Mr. Sasso and Mr. Kise, 

m d  Mr . Beck f o r  O f f i ce  o f  Pub1 i c  Counsel . 
The i n i t i a l  paragraph o f  the s t i p u l a t i o n  and 

The stipulation and ;ettlement is the e f f e c t i v e  date. 

Settlement w i l l  become e f f e c t i v e  on May l s t ,  2002. As a matter 
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of contract interpretation, I view the placement of t h a t  

effective date as materially important t o  this settlement 
agreement. I t  makes clear t h a t  for the year 2002 we are 
looking only a t  the period May l s t ,  2002, through December 
31st, 2002. 

Wi th  regard t o  Paragraph 2 and Paragraph 6 ,  I would 

like the parties t o  elaborate on how t h a t  i n i t i a l  paragraph 
w i t h  the effective date modif es Paragraph 2 and Paragraph 5 .  

I understand the arguments o f  Progress t h a t  as a result of t h a t  
effective date, we are really looking a t  an annualized rate 
reduction for 2002 of $84 mil 1 ion ,  reading Paragraphs 1 and 2 

together. However, Paragraph 6 provides t h a t  for 2002 the 
refund t o  the customers will  be limited t o  67.1 percent. 
you apply t h a t  67.1 percent multiplier t o  the $125 mi l l ion  

amount i n  Paragraph 2 ,  I believe you get t o  an amount of $84 

million. And my question is ,  for everyone, how do we read 
Paragraphs 1, 2 ,  and 6 together? Thank you. 

I f  

MR. SASSO: My answer i s  t h a t  a l l  o f  these provisions 
together make clear t h a t  any rate reduction and any revenue 
sharing i s  t o  commence on and after May 1. Again, i f  we apply 

t h i  s mechanical 1 y we woul d 1 ook a t  only revenues col 1 ected 
after May 1 and we would have a zero refund. The modification 

occurs, because as Commissioner Davidson pointed o u t ,  you apply 

a factor  o f  -67  and you have a two- th i rds  sharing, one- th i rd  

sharing from the 125 base rate reduction. B u t  we s t i l l  have an 
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implementation date on May 1. There i s  no agreement t o  a 

re t roac t i ve  ra te  cut .  There i s  no agreement t o  any refund o f  

i n t e r i m  revenues co l lected up t o  May 1 other than the $35 

m i l l i o n  amount. 

there sha l l  be no fur ther  refunds a t t r i b u t a b l e  t o  t h a t  period. 

I n  fac t ,  the settlement s p e c i f i c a l l y  says t h a t  

MR. KISE:  I would read the two somewhat - - we l l ,  

f i r s t ,  l e t  me po in t  out t h a t  w i t h  respect t o  Paragraph 6, 

Paragraph 1 makes a t  the end there,  except as otherwise 

provided i n  Section 6,  7, and 15 hereof. So i t  makes a 

s p e c i f i c  reference t h a t  Paragraph 6 i s  going t o  t r e a t  t h ing  a 

l i t t l e  b i t  d i f f e r e n t l y ,  and indeed i t  does. The 67.1 percent 

m u l t i p l i e r  takes care o f  the problem w i t h  respect t o  the p r i o r  

t o  May 1 w i t h  respect t o  revenue sharing. 

w i th  i t  i n  t h a t  way as pursuant t o  i t s  terms. 

takes a l l  base r a t e  revenues and then el iminates by operation 

o f  t h a t  paragraph anything t h a t  came i n  before May 1s t .  

I mean, i t  deals 

I t bas ica l l y  

The 125 m i l  1 i o n  - - and, again, I would defer t o  

Publ ic Counsel on t h i s ,  but  i t  seems t o  me i t  i s  a separate 

issue. The 125 m i l l i o n  i s  going t o  be paid one way or the 

other, and the ca lcu la t ion  o f  t h a t  i s  not  r e a l l y  what we are 

debating here today. We are debating revenue sharing and how 

i t  - -  
COMMISSIONER DAVIDSON: Let  me fo l l ow  up on tha t .  I 

apologize f o r  in te rpre t ing .  

General t h a t  the  $125 m i l l i o n ,  a l l  o f  the  125 m i l l i o n  w i l l  be 

Is i t  the p o s i t i o n  o f  t he  Attorney 
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paid f o r  2002? And the fo l low-up question i s  un l i ke  the except 

as otherwise provided f o r  Paragraph 6, 7,  and 15, there i s  not 

an exception f o r  Paragraph 2. 

MR. KISE:  With respect t o  your question, not t o  

de f lec t  them down the tab le,  but  t h a t  i s  - -  I mean, as 

intervenors, f rank ly  t h a t  i s  not  our - -  I don ' t  want t o  say 

anything t h a t  i s  not our issue, because we are r e a l l y  here 

e f f e c t i v e l y  intervening on the revenue sharing issue. We don ' t  

view them as the same, and t h a t  may be something more 

appropr iately f o r  Mr. Beck. I mean, I can al low Mr. Beck t o  

respond and perhaps t h a t  would be be t te r .  

COMMISSIONER DAVIDSON: That 's f i ne .  And i f  you have 

any fo l low-up questions, jump back i n .  

Mr. Beck. 

MR. BECK: Commissioner, l e t  me back up a l i t t l e  and 

t e l l  you something about why settlement agreements are very 

a t t r a c t i v e  t o  us. This i s  appl icable t o  your question about 

the implementation date. We have been able t o  accomplish many 

things through settlements t h a t  c a n ' t  be done by the  Commission 

i t s e l f .  This i s  one o f  the th ings t h a t  makes i t  very 

a t t rac t i ve .  The refunds themselves are not something the  

zommissioner could order on an ongoing basis. I n  other words, 

there i s  a t h i n g  f o r  i n te r im  revenues dur ing the pendency o f  a 

Zase. but t he  Commission has no power t o  do the  refunds t h a t  we 

dere able t o  agree t o  w i th  the company. 
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And we have done t h i s  i n  many cases, other cases, 

other refunds. With the telephone companies we have been able 

t o  negotiate agreements where they pay refunds t o  customers who 

don ' t  get service i n  a t ime ly  manner. These are th ings the 

Commission c a n ' t  do. But i f  we can do i t  w i t h  an agreement 

wi th  a company, i t  i s  very a t t r a c t i v e  t o  us t o  get those sor ts  

o f  th ings t h a t  bene f i t  customers. 

The implementation date on t h i s  i s  simply when the 

agreement becomes e f fec t i ve ,  t h a t  i s  a l l  i t  i s .  When i t  i s  

e f f e c t i v e  on t h i s  and ce r ta in  th ings happen. Reviewing 

Paragraph 10, i t  says beginning on the implementation date and 

i t  t a l k s  about accruals f o r  reserves and possible 

dismantlement. And then we go i n t o  calendar years f o r  

depreciation. You know, there i s  no issue about re t roac t i ve  

ratemaking on depreciat ion or  i n  any o f  t he  other matters i n  

t h i s  case. The company i s  f ree  t o  agree t o  matters, and as are 

we as long as they don ' t  v i o l a t e  some fundamental pub l i c  

po l i cy ,  we can go back and go t o  the beginning o f  the year. We 

d i d  t h a t  w i t h  the  depreciat ion. 

Likewise, on the refund we calculated i t  on 2002 and 

put year 2002 revenues and we had a fac to r  i n  there t h a t  

applied only  t o  2002, the 67.1 percent. That i s  what we agreed 

t o .  The implementation date i s  simply the  date i t  i s  a l l  

e f f e c t i v e  as o f .  

th ings f o r  the  whole calendar year. 

That doesn't mean you c a n ' t  go back and do 
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COMMISSIONER DAVIDSON: Thank you, Counsel. A fo l low 

up on t h a t ,  Madam Chair. Back t o  the i n i t i a l  question, i s  i t  

OPC's pos i t i on  t h a t  f o r  2002 Progress i s  responsible f o r  $125 

m i l l i o n  refund f o r  2002? 

MR. BECK: Refund? 

COMMISSIONER DAVIDSON: I apologize f o r  the 

terminology. A r a t e  reduction f o r  a l l  o f  2002, a $125 m i l l i o n  

ra te  reduction. 

MR. BECK: It was an annual $125 m i l l i o n  r a t e  

reduction e f f e c t i v e  May 1s t .  

e igh t  months o f  the year. That was the year ly  - -  t h a t  i s  the 

year ly  amount o f  refund, and i t  was e f f e c t i v e  beginning May 

1st .  

It i s  t h a t  amount f o r  the l a s t  

COMMISSIONER DAVIDSON: So e f f e c t i v e l y  they would 

be - - i s  i t  then your pos i t i on  t h a t  Progress would be 

responsible f o r  an $84 m i l l i o n  r a t e  reduction f o r  2002? 

MR. BECK: That i s  the  r a t e  reduction. Again, i t  i s  

the d i f ference i n  the refund. But, yes, t h a t  would be the 

amount o f  the r a t e  reduction. It i s  also 9.25 percent i s  

another way o f  descr ib ing Paragraph 2 o f  the  agreement. So on 

a going-forward basis they are required t o  reduce base rates by 

9.25 percent, which i s  equivalent t o  $125 m i l l i o n  per year, bu t  

i t  i s  e f f e c t i v e  f o r  e igh t  months o f  2002. I d o n ' t  t h i n k  there 

i s  any dispute about t h a t .  

MR. McWHIRTER: COU 
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COMMISSIONER DAVIDSON: Cer ta in ly .  

MR. McWHIRTER: When I deal w i t h  a problem o f  t h i s  

k ind,  I 've got t o  get elemental , so please excuse me i f  I am 

i n s u l t i n g  you because i t  i s  too  basic, but  i t  i s  fundamental 

and basic. 

look a t  h i s to ry ,  but your ra tes  d o n ' t  - -  you d o n ' t  get the 

money back. For instance, when t h i s  case s ta r ted  the S t a f f  

concluded t h a t  i n  the year 2000 the company had co l lec ted  $115 

m i l l i o n  more than i t  was authorized t o .  The survei l lance 

reports show tha t .  So i t  said f o r  2001 we are going t o  hold 

some money subject t o  refund, okay. 

I n  ratemaking you make rates f o r  the fu ture.  You 

The case goes on and on. And f i n a l l y  i n  2002 we 

reach a settlement, and the settlement has two components. One 

i s  t h a t  f o r  rates i n  the  fu tu re  they w i l l  be 9.25 percent less,  

and t h a t  amounts t o  about $125 m i l l i o n  a year. A l l  we got i n  

2002 from the going-forward part  was the $84 m i l l i o n  reduction. 

We d i d n ' t  bargain f o r  nor d i d  we ask f o r  125 m i l l i o n .  Maybe 

I ' m  arguing against our case, but  we looked a t  t h a t  f o r  the 

fu ture.  

Then the other p a r t  o f  t h i s  case t h a t  Char l ie  

mentioned which i s  so s i g n i f i c a n t ,  and why we are here today 

because i t  i s  so important, and Jack Shreve was the arch i tec t  

o f  t h i s  concept. The problem w i t h  ratemaking i n  F lo r ida  i s  

t iming. And you have cured t h a t  by cost-recovery mechanisms 

i t i e s .  They are guaranteed ce r ta in  f o r  the benef i t  o f  u t i  
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costs. 

COMMISSIONER DAVIDSON: Was i t  your comment t h a t  Mr. 

Shreve was the arch i tec t  o f  t h a t  t im ing  problem? Just kidding. 

MR. McWHIRTER: He has created some small problems, 

but he has done a l o t  t o  help the general pub l i c  f o r  which we 

are very proud and honor him. But h i s  idea o f  revenue sharing 

f o r  the fu ture comes up w i th  a - -  and cures a loophole i n  the 

ex i s t i ng  l a w .  What happens under e x i s t i n g  l a w  i s  you look a t  

survei l lance reports.  And i f  a u t i l i t y  i s  earning too much, as 

your S t a f f  found t h a t  F lor ida Power was earning $115 m i l l i o n  

too much, what you can do i s  i n i t i a t e  a r a t e  case, and t h a t  

takes the be t te r  pa r t  o f  a year t o  prosecute. And you can ' t  do 

anything about the overearnings tha t  have come up. 

So what the settlement d i d  was said, look, you can 

grow your revenues a ce r ta in  amount, but  when you get beyond 

tha t  amount, we want t o  share w i th  you, the customers, without 

having t o  come i n  f o r  a r a t e  case t h a t  takes too long, i s  too 

expensive t o  prosecute. So we w i l l  make i t  automatic. And the 

automatic component i s  t h a t  i n  the year 2002 f o r  t ha t  year, i f  

the revenues exceeded $1,296,000,000, then o f  the amount t o  be 

shared, the threshold would s t a r t  a t  t h a t  po in t .  And I ' m  not  

going t o  get i n t o  the $35 m i l l i o n  aspect because i t  j u s t  tends 

t o  confuse it. 

But now we a r e  shar ing ,  and i n s t e a d  o f  looking a t  t h e  

fu ture fo r  s e t t i n g  rates,  you are looking a t  what actua l y  
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iappened. And we say, look, we thought something was going t o  

iappen, but  ac tua l l y  you d i d  much be t te r .  And we agree t h a t  

dhen you do much be t te r  than you thought you were going t o  do, 

then we w i l l  share t h a t  revenue. And you get t o  keep a t h i r d  

D f  i t  and customers get two- th i rds  o f  it. And we thought t h a t  

das a p r e t t y  good deal, and t h a t  i s  what the  refund mechanism 

i s  a l l  about. 

I n  t h i s  pa r t i cu la r  case, we said we w i l l  only get 67 

percent o f  the amount because the case d idn ' t  s t a r t  u n t i l  May, 

so we are not asking f o r  a refund f o r  the whole year, j u s t  67 

percent. But PEFI  has come i n  and they want t o  double d ip .  

They want t o  apply t h a t  67 percent and then they don ' t  want t o  

count the  revenues f o r  the f i r s t  four months. And we t h i n k  

tha t  i s  a l i t t l e  on the greedy side. So we would suggest t o  

you t h a t  those paragraphs have two ratemaking concepts f o r  the 

fu tu re  and h i s t o r i c  look back. 

COMMISSIONER DAVIDSON: I ' v e  got one fo l low-up 

question f o r  Progress. Pub1 i c  Counsel has - - and correct  me i f  

I mischaracterize the statement, bu t  has represented t h a t  

indeed f o r  2002, we are only look ing a t  an $84 m i l l i o n  r a t e  

reduction, and t h a t  i n  e f f e c t  was what was applied t o  Progress. 

I n  essence, i t  says i f  - - there i s  an addi t ional  sentence i n  

Paragraph 2 t h a t  would s ta te  f o r  the per iod May l s t ,  2002 

through December 31st, 2002, the rate reduction shall be $84 

m i l l i o n .  Reconcile t h a t  w i th  your argument t h a t  there should 
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)e a $41 m i l l i o n  adjustment. 

lrhat Publ ic Counsel has said, t h a t  41 m i l l i o n ,  i n  e f f e c t ,  

2ctual ly appl ies because we are looking a t  on ly  84 m i l l i o n  f o r  

?002 as opposed t o  the f u l l  125. 

Because i t  seems t o  me, based on 

MR. SASSO: Actual ly,  the 84/41 breakdown i s  the 

i as i s  f o r  t he  adjustment t h a t  we urge. To agree w i t h  Mr. 

vlcwhirter, t he  basis f o r  t h i s  revenue sharing i s  t o  say how are 

de going t o  do, how do we expect t o  do, and i f  we do much 

l e t t e r  then there w i l l  be a refund. That i s  the basis f o r  

refund sharing. 

Now, i n  t h i s  instance, l e t ' s  take a hypothet ical .  

Le t ' s  suppose t h a t  the company d i d  exac t ly  as expected, had 

axactly the  l eve l  o f  sales, a l l  o f  i t s  weather forecasts, 

xonomic forecasts, everything panned out exact ly  on the money 

and i t  achieved i t s  pro ject ions and everybody understood going 

i n t o  the settlement t o  the penny. Under the moving p a r t i e s '  

i n te rp re ta t i on  o f  the agreement, the  company would s t i l l  be 

obliged t o  provide a refund i n  2002. And why i s  tha t?  That i s  

because o f  the  $41 mi l l ion /$84 m i l l i o n  issue. The threshold 

does not r e f l e c t  the f a c t  t h a t  there wasn't a $125 m i l l i o n  r a t e  

cut  i n  2002, on ly  an $84 m i l l i o n  actual r a t e  cut ,  and the 

company was authorized up u n t i l  May 1 t o  c o l l e c t  an addi t ional  

$41 m i l l i o n  i n  revenues. That i s  what the company expected t o  

achieve, t h a t  i s  what the Commission authorized i t  t o  achieve, 

and so t h a t  was p a r t  o f  i t s  assumptions about how i t  would do 
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'or 2002. 

So under the moving p a r t i e s '  i n te rp re ta t i on  o f  t h i s  

igreement, the company i s  i n  a surplusage s i t u a t i o n  by v i r t u e  

;o le l y  o f  the f a c t  t h a t  i t  was c o l l e c t i n g  authorized rates up 

i n t i 1  May 1 a t  l eve l s  permitted by the Commission. And t h a t  i s  

l o t  consistent w i t h  the stated i n t e n t  o f  revenue sharing. That 

iould not be the basis t o  i n i t i a t e  a r a t e  case. 

MR. BECK: Let me, f o r  the record, object  t o  Mr. 

iasso's argument. 

w l e d  on l a s t  Monday, and t h a t  i s  you weren't  going t o  al low 

:he company t o  go i n t o  what our MFRs, what our pro ject ions are. 

fou proh ib i ted  them from going i n t o  anything other than the  

jgreement, the order, and the  t ransc r ip t ,  and he i s  no stepping 

3ver t h a t  by s t a r t i n g  t o  t a l k  about what t h e i r  pro ject ions and 

deather-related items are. We d i d  t h a t  l a s t  Monday. 

MR. SASSO: I f  I can c l a r i f y ,  I d i d  not  - -  
CHAIRMAN JABER: Hang on. 

MR. SASSO: I d i d  no t  mean - - 

CHAIRMAN JABER: Hang on. 

MR. SASSO: I ' m  sorry .  

MR. BECK: That i s  my objection. 

CHAIRMAN JABER: The objection, Mr. Sasso, i s  t h a t  

He i s  now stepping over the l i n e  o f  what you 

you have gone outside the scope o f  the r u l i n g ,  which was t o  

l i m i t  the discussion t o  the  order, the agenda t ransc r ip t ,  and 

the settlement agreement. With regard t o  your comment, maybe 
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you can po in t  me t o  where i n  those three things the discussion 

can be found. 

MR. SASSO: Absolutely. I very purposeful ly d i d  not 

stray outside o f  those instruments. I used a hypothet ical .  I 

said assume t h a t  the company achieved i t s  pro ject ions.  

Embracing Mr . McWhi r t e r  ' s stated concept o f  what revenue 

sharing i s  a l l  about, we d o n ' t  even have t o  know what the 

numbers are. L e t ' s  j u s t  assume t h a t  the company achieve i t s  

expected leve l  o f  performance and the p a r t i e s '  expected leve l  

o f  performance, whatever t h a t  might be. A refund would s t i l l  

be due under the moving p a r t y ' s  in te rpre ta t ion .  

CHAIRMAN JABER: Commissioner Davidson, Mr. Shreve 

has come t o  the tab le  and wants t o  address your question. And 

do you mind i f  I fo l l ow  up on something you asked quickly? 

COMMISSIONER DAVIDSON: Absolutely not .  And the 

thoughts o f  Mr. Shreve on t h i s  are very welcome. 

Thank you, s i r .  

MR. SHREVE: Thank you. 

CHAIRMAN JABER: Hang on, Mr. Shreve. Mr. Beck, I 

th ink  I heard a concession on a very d i r e c t  question t h a t  

Commissioner Davidson asked you, and I need t o  get you t o  

c l a r i f y  t h a t  f o r  me. The d i r e c t  question was what i s  the 

amount o f  annual r a t e  reduct ion you are expecting f o r  2002. 

And you acknowledged t h a t  you were expecting, you know, the 

i o n  r a t e  reduction. With t h a t  answer, then 
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zxplain what i s  wrong w i th  Progress tak ing  out the d i f ference 

for  calendar year 2002. 

MR. BECK: The agreement on Paragraph 2 t a l k s  about 

3n annual - - the annual amount o f  $125 m i l  1 ion ,  the  ra te  

reduction going forward. 

:ommission order when you order r a t e  increases or  decreases. 

I f  i t  i s  i n  the middle o f  the year, you say here i s  the annual 

amount t h a t  i s  happening. But you d o n ' t  say f o r  seven months 

it i s  going t o  be so f o r t h  and 12 months so f o r t h .  We simply 

)ut f o r t h  the annual r a t e  reduction t h a t  would occur, and i t  

x c u r r e d  e f f e c t i v e  May 1s t .  

It i s  no d i f f e r e n t  than any 

CHAIRMAN JABER: So was your response t o  Commissioner 

lavidson wrong? 

MR. BECK: I t h i n k  t h a t  i s  what I t o l d  him. 

CHAIRMAN JABER: I don ' t  t h i n k  so. I thought your 

response - - i t ' s  a very important po in t  t h a t  we need t o  get 

c l a r i f i e d .  I thought t h a t  your response was i t  was - -  you 

acknowledged t h a t  i t  was an $84 m i l l i o n  r a t e  reduction f o r  

2002, and i f  t h a t  response i s  wrong, f i n e ,  you j u s t  need t o  

t e l l  us. 

COMMISSIONER BRADLEY: Madam Chair. 

CHAIRMAN JABER: Hang on, Commissioner Bradley. 

Mr. Beck, answer the question. We w i l l  go t o  

Commi ss i  oner Brad1 ey - - 
COMMISSIONER BRADLEY: My question i s  the same as 
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and then you can explain. 

CHAIRMAN JABER: That 's  good. 

MR. BECK: I f  the question i s  what was the annual 

r a t e  reduction, i t  i s  125 m i l l i o n .  That i s  what the agreement 

says. 

COMMISSIONER BRADLEY: (Inaudi b l  e. M i  crophone o f f .  ) 

MR. BECK: I f  you could repeat the question I w i l l  

answer it. 

COMMISSIONER BRADLEY: Well, answer the question yes 

or  no and then you can g ive the  explanation. 

MR. BECK: The answer i s  no t o  84 m i l l i o n ,  yes t o  125 

m i l l i o n  as the annual amount o f  r a t e  reduction. 

CHAIRMAN JABER: For 2002? 

MR. BECK: Yes. Well, annualized, yes. 

CHAIRMAN JABER: But the question i s  l i m i t e d  f o r  

2002, do you bel ieve i t  i s  $125 m i l l i o n ?  

MR. BECK: We are j u s t  p lay ing semantics. 

COMMISSIONER DAVIDSON: Well, i f  I could fo l low up 

there,  also. 

CHAIRMAN JABER: It i s  not semantics, Mr. Beck. I 

mean, i t  i s  important f o r  you t o  hear t h a t  the Commissioners 

bel i eve i t  i s not semanti cs . 
MR. BECK: Okay. 

COMMISSIONER DAVIDSON: I mean, i t  i s  an issue t h a t  I 
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am s t ruggl ing w i th  here, and so the  input  o f  s o r t  o f  a l l  the 

par t ies  on t h i s  issue i s  important. But I bel ieve I followed 

up - -  t h a t  was the very d i r e c t  question, and then I followed up 

w i th  i m p l i c i t  i n  Paragraph 2 i s  the addi t ional  sentence tha t  

f o r  the per iod May l s t ,  2002 through December 31st,  2002, the 

annual r a t e  reduction i s  84 m i l l i o n .  And I bel ieve I got your 

agreement on t h a t ,  which then posed some fo l low-up questions t o  

Mr. Sasso. 

MR. BECK: The annual r a t e  reduct ion annualized, 125 

It i s  also the same as the 9.25 percent r a t e  m i l l i o n .  

reduction. I d o n ' t  know how t o  t e l l  you - - 
CHAIRMAN JABER: And what does t h a t  equate t o  i n  

do l l a rs  f o r  2002? 

MR. BECK: For the annualized r a t e  reduction? 

CHAIRMAN JABER: Uh-huh. 

MR. BECK: Well, o f  course, i t  would depend on the 

volume, you know, because you have a r a t e  t h a t  i s  appl ied t o  a 

come up w i th  the actual do l l a rs ,  so i t  would depend. 

125 m i l l i o n  per year e f f e c t i v e  May 1 s t .  

COMMISSIONER DAVIDSON: Which t o  the  Chairman's 

i n  do l la rs?  I mean, t h i s  i s n ' t  a tough 

k ing  May 1s t  through December. Are we 

e f f e c t i v e  date mean we are t a l k i n g  125 

m i l l i o n ,  95 m i l l i o n ?  And before we have 

I would l i k e  a d i r e c t  answer from Mr. Beck 

s how much 

We are t a  

t a l k i n g  - -  does t h a t  

m i l l i o n  f o r  2002, 84 

anyone else jump i n ,  
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on t h i s .  We have had three Commissioners ask you, and I 

thought I had a d i r e c t  answer w i th  my i n i t i a l  questions, and 

now I ' m  seeing some w a f f l  i ng. 

MR. BECK: The ra te  reduction i s  9.25 percent. The 

annual amount i s  $125 m i l l i o n .  I t i s  e f f e c t i v e  f o r  May 1 s t  

through December 31st. So I guess i f  you wanted t o  get the 

actual do l l a rs ,  you know, f o r  2002, you would take .671, you 

see elsewhere i n  the agreement, times the  annualized amount t o  

come up w i t h  the  amount t h a t  i s  e f f e c t i v e  f o r  2002. 

a lso t e l l  you i n  the same concept, we expect the  amount o f  the 

sharing t o  be as i t  said, too, as i t  said i n  Paragraph 6,  where 

i t  t e l l s  you amounts. It sets the sharing threshold and sets 

how i t  i s  going t o  be calculated. We expected t h a t ,  as we l l .  

I w i l l  

MR. TWOMEY: Madam Chair. Madam Chair. 

CHAIRMAN JABER: Hang on a second. I promised Mr. 

Shreve t o  be able t o  address t h i s  issue. So we w i l l  do tha t ,  

and then S t a f f ,  as Commissioner Bradley has requested, and then 

I w i l l  come back t o  you, Mr. Twomey. 

MR. TWOMEY: Okay. Thank you. 

CHAIRMAN JABER: And you a l l  remind me I said tha t .  

Mr. Shreve, the  question I hope i s  rea l  simple. 

not over ly  complicating it. 

amount f o r  what you expected the  r a t e  reduction t o  be f o r  2002. 

MR. SHREVE: I t ' s  not  anything you can answer yes or 

I hope we are 

I ' m  j u s t  looking f o r  the d o l l a r  

no. I f  you make a $125 m i l l i o n  annual r a t e  reduction, you 
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real ly probably don ' t  even get 125 m i l l i o n .  You may get 130 or 

you may get 120. 

temperature, whatever, there are any number o f  th ings i t  could 

be. But we made - - what we agreed t o  was a $125 m i l  1 i o n  r a t e  

reduction. I don ' t  t h i n k  - -  you can take a percentage i f  you 

want t o .  We adjusted f o r  the annual income by p u t t i n g  the  

percentage i n  there. 

It depends on the sales, i t  depends on the 

Mr. Sasso said they knew they had co l lec ted  the 

e a r l i e r  p a r t  o f  the year wi thout the r a t e  reduction, t h a t  i s  

exact ly  r i g h t .  They d i d  know t h a t .  And we agreed t h a t  the 

e n t i r e  annual revenue would be used, then we made the 

adjustment f o r  the per iod o f  t ime. So everybody knew exact ly,  

as Mr. Sasso says, they knew what was i n  there.  

CHAIRMAN JABER: I s  i t  possible t h a t  applying 

everything you j u s t  said t h a t  w i th  the 9.25 percent base r a t e  

reduction annually, and f o r  2002 applying the 67.1 percent 

threshold cap, t h a t  t h a t  would equate t o  near ly  $84 m i l l i o n ,  i s  

t h a t  possible? 

MR. SHREVE: It could be, but  I don ' t  t h i n k  i t  makes 

any d i f ference.  Because what we d id ,  we sa id we are going t o  

take the annua revenue f o r  2002, we are going t o  substract the 

annual thresh0 d, and then we are going t o  take t h a t  percentage 

re la ted  t o  the time t h a t  i t  was i n  place, then take two- th i rds  

and one- th i rd .  Nobody had exact f igures u n t i l  we got out o f  

the year and knew what the annual amount was. The company knew 
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a t  the time we entered t h i s  agreement t h a t  they had been 

charging more the f i r s t  part  o f  the year. 

Now, the agreement could have cut  against us. 

Suppose the f i r s t  p a r t  o f  the year i t  had been a very, very 

warm winter and there were very low sales, then we would have 

gotten hur t  and there might not  be any refund a t  a l l ,  but  they 

wouldn't be i n  here arguing t h a t .  We could have come i n  and 

said, okay, we are going t o  take a l l  o f  the revenue from t h i s  

date forward, from May forward, but we are a lso going t o  make 

an adjustment on the threshold because you have t o  put  the 

percentage there. 

We d i d n ' t  do t h a t .  We agreed w i t h  the  company t h a t  

we would take the annual revenue, which i s  a very easy t h i n g  t o  

calculate.  We take t h e i r  f igures on t h a t .  They t a l k  about 

t h e i r  pro ject ions and what they would expect, t h a t  i s  the 

reason we had the incent ive  agreement. This Commission has 

been very good about encouraging agreements and encouragi ng 

incent ive agreements. We got t o t a l l y  away from re tu rn  on 

equi ty  regulat ion w i t h  t h i s  agreement. 

I n  the e a r l i e r  agreements w i th  Be l l  and some o f  the 

other companies which had r e t u r n  on equi ty  regulat ion,  we would 

sometimes argue about what the expenses were, bu t  i t  always 

p r e t t y  wel l  worked out.  But the reason we went t o  revenue 

sharing p r i m a r i l y  f o r  the  e l e c t r i c  companies, and they were the 

ones t h a t  wanted i t , and Power Corp was the one t h a t  wanted i t , 
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vas t o  move t o  the revenue sharing. And the reason f o r  t h a t  

vas t h a t  they could then go ahead and manage and cut  expenses 

ind have a higher re turn,  and a l l  o f  us and you wouldn't be 

Zoming a f t e r  the money because they were earning more p r o f i t s  

it t h a t  t ime. Yet the customers would be protected because we 

vere deal ing w i th  revenue sharing. 

CHAIRMAN JABER: I s  t h a t  where the depreciat ion 

2xpense prov is ion also came in?  

MR. SHREVE: The depreciat ion allowed them t o  

nanipulate t h e i r  earnings the way they wanted t o .  I am not 

saying t h a t  i s  a bad th ing.  We agreed t o  i t . It put them i n  a 

i o s i t i o n  t o  proper ly manage t h e i r  company t o  come up w i th  the 

2arnings they wanted t o .  The problem we are running i n t o  now, 

de entered the agreement, we gave them the  a b i l i t y  and the 

i ro tec t i on  t o  go away from r a t e  o f  re tu rn  regulat ion and 

i ro tected the customers on the revenue side, and t h a t  i s  

2xactly where they wanted t o  be. That i s  what Power Corp 

danted. 

The only  problem we have now, they are tak ing 

2dvantage o f  the deal where they are away from regulat ion on 

o f  re turn,  they are able t o  manipulate t h e i r  p r o f i t s  the 

day they want t o ,  they are able t o  take depreciat ion the way 

they want t o ,  but  they are reneging on the customer side o f  the 

cleal on the revenue sharing. 

COMMISSIONER BRADLEY: Mr. Shreve. 
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MR. SHREVE: Yes, s i r .  

COMMISSIONER BRADLEY: Which question are you 

answering? I thought we were - - 
MR. SHREVE: I am answering what Mr. Sasso sa id 

e a r l i e r .  

COMMISSIONER BRADLEY: Well, but  you are k ind o f  

dandering on me. 

MR. SHREVE: I t ry  t o ,  yes, s i r .  

COMMISSIONER BRADLEY: We are t r y i n g  t o  get an answer 

t o  t h a t  yes or no question, the one t h a t  you said was not  a yes 

3 r  no question. 

MR. SHREVE: Yes, s i r .  

COMMISSIONER BRADLEY: That i s  the 125 m i l  1 i o n  - - was 

i t  125 or was i t  84? 

MR. SHREVE: It was a 125 m i l l i o n  annual r a t e  

reduct on. 

$100 m l l i o n  r a t e  increase, and they g ive i t  i n  June, you d o n ' t  

say there was a $50 m i l l i o n  r a t e  increase. You say there i s  a 

$100 m i l l i o n  annualized r a t e  increase. You c a n ' t  take 1112th 

and say i t  i s  going t o  represent 1/12th o f  any p a r t i c u l a r  

increase f o r  any par t i  cul a r  revenue, because i t  doesn ' t . 
COMMISSIONER BRADLEY: Okay. We1 1 , one other 

I f  the Commission gives a 500 m i l l i o n  or  gives a 

question. 

MR. SHREVE: Yes, s i r .  

COMMISSIONER BRADLEY: Was i t  a $500,000 f i gu re  or 
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was i t  a $459 m i l l i o n  f igure? The t o t a l  amount f o r  the 

duration o f  the agreement, what i s  the refund due t o  the 

customers? The threshold, I th ink  tha t  i s  probably the 

question. 

CHAIRMAN JABER: I t h ink  what Commissioner Bradley i s  

re fe r r i ng  t o  i s  I asked ea r l y  on about the t o t a l  amount o f  

annual ra te  reductions from 2002 through the end o f  2005. Not 

refunds, i t ' s  the annual r a t e  reduction. Assuming a l l  else 

equal, i n i t i a l l y  the company responded t h a t  i t  was 459 m i l l i o n .  

So, Commissioner Bradley's question i s  i s  i t  your pos i t ion  tha t  

i t  i s  459 m i l l i o n  o r  i s  i t  500 m i l l i o n ?  I s  t h a t  correct? 

COMMISSIONER BRADLEY: Yes. Thank you, Madam Chair . 
CHAIRMAN JABER: No problem. 

MR. SHREVE: I f  the 125 m i l l i o n  annual r a t e  reduction 

started i n  May, then whatever tha t  ca lcu la t ion  i s ,  i f  i t  i s  

459. And I th ink  the po in t  t h a t  Mr. Bradley, Commissioner 

Bradley i s  making i s  probably tha t  Power Corp, i n  fac t ,  d i d  end 

up wi th  tha t  money i n  t h e i r  revenue f o r  the f i r s t  pa r t  o f  t ha t  

year which went t o  t h e i r  t o t a l  revenue f o r  the  year. So tha t  

was there, they d i d n ' t  have the r a t e  cut  u n t i l  May. 

COMMISSIONER BRADLEY: You know, Madam Chair - - 
CHAIRMAN JABER: You asked me e a r l i e r  t o  have S t a f f  

address i t . 

COMMISSIONER BRADLEY: Yes, the S t a f f .  

CHAIRMAN JABER: Commissioner Bradley has asked tha t  
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JOU address the issue o f  84 m i l l i o n  versus 125. 

COMMISSIONER BRADLEY: 

MR. DEVLIN: For the year 2002 the e f f e c t  o f  the ra te  

Versus 125 f o r  the year 2002. 

leduction i s  $84 m i l l i o n  t o  the customers. 

issue about revenue sharing, but  I don ' t  know what r e a l l y  i s  so 

:omplicated about the question. 

It i s  a separate 

CHAIRMAN JABER: Here i s  what has been complicated 

just f o r  me speaking f o r  myself. 

>e 84 m i l l i o n ,  then what i s  wrong w i t h  tak ing  out the $41 

n i l l i o n  d i f ference as you have a r t i c u l a t e d  i n  Option 2? 

I f  we recognize t h a t  i t  could 

MR. DEVLIN: Because i t  wasn't accommodated f o r  i n  

;he settlement w i th  regards t o  de f i n ing  what revenues would be 

subject t o  sharing. And I guess I would have t o  t u r n  t o  

I rov is ion  Number 6. 

CHAIRMAN JABER: Okay. So i t  s o r t  o f  br ings us back 

;o what I was asking Mr. Slemkewicz e a r l y  on. You recognize 

;hat t h a t  i s  what annual i z a t i o n  means. Ratemaking contemplates 

that t h a t  s o r t  o f  adjustment gets made. Your problem and the 

:onsumer advocate's problem as i t  re la tes  t o  tak ing  out the $41 

n i  11 i o n  d i  f ference i s i t  wasn ' t speci f i  c a l l  y accounted f o r  i n 

the w r i t t e n  agreement t h a t  we accepted. 

MR. DEVLIN: Correct. 

CHAIRMAN JABER: I t ' s  t h a t  simple? Mr. Shreve, i s  i t  

that simple? 

COMMISSIONER BAEZ: Yes, I would l i k e  t h a t  cleared 
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JP 
CHAIRMAN JABER: Yes. Mr. Twomey, i s  t h a t  the  

l i s t i n c t i o n  you a l l  want us t o  understand? 

MR. TWOMEY: Say i t  again. I apologize. 

COMMISSIONER BAEZ: I don ' t  t h ink  the Chairman can, 

Ir. Twomey. 

CHAIRMAN JABER: Here i s  the po in t  - - 
COMMISSIONER DAVIDSON: A simple yes or  no. Just  

t i  ddi ng . 
CHAIRMAN JABER: Let  me t r y  i t  again. From a 

-atemaking standpoint, we a1 1 understand t h a t  annual i z a t i o n  

neans t h a t  i f  i t  i s  e f f e c t i v e  May 1 s t  through December t h a t  

there i s  a po r t i on  o f  the  $125 m i l l i o n  t h a t  w i l l  be reduced by 

the company. And t h a t  might be near ly $84 m i l l i o n .  

the case, the company has accounted f o r  the d i f fe rence i n  year 

?002. The problem w i t h  t h a t  i s  not t h a t  you recognize t h a t  i s  

jppropr iate - -  t h a t  you d o n ' t  recognize t h a t  t h a t  i s  

jppropr iate from a ratemaking standpoint, but  t h a t  the  

jdjustment was not  s p e c i f i c a l l y  included or allowed f o r  i n  the 

j e t t l  ement agreement. 

MR. TWOMEY: Thei r  adjustment was not  allowed f o r  i n  

I f  t h a t  i s  

the agreement. May I address something - -  

CHAIRMAN JABER: Yes, and then Commissioner Baez has 

3 question. 

MR. TWOMEY: - -  because I have been s i t t i n g  out  the 
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lack row there. 

ladam Chair and Commissioners. Mr. Shreve addressed t h i s  i n  

;ome d e t a i l ,  as d i d  Mr. McWhirter, but I t h i n k  i t  i s  important 

;o understand on behalf o f  a1 1 t h a t  you cannot - - i f  you had a 

-ate case, i f  we went through t h i s  hearing process and d i d n ' t  

lave a settlement l a s t  year, you could not under F lo r ida  l a w  - -  
md maybe a l l  Commissioners don ' t  understand t h i s  - -  enter an 

incentive ratemaking order t h a t  allowed them t o  earn as they 

I re  earning now. You c a n ' t  do t h a t  under current  l a w  i s  our 

l os i t i on .  

I wanted t o  j u s t  po in t  out  a couple o f  th ings,  

But you could accept the Public Counsel and the other 

i a r t i  es , customer pa r t i es  en te r i  ng i nto t h a t  agreement w i th  the 

zompany. And i t  benef i t s  the  company because e f f e c t i v e l y  i t  

~ l l o w s  them t o  earn more than what t h i s  Commission would f i n d  

i s  a f a i r  and reasonable re tu rn  on equi ty.  They get more and 

the customers get t o  share i n  i t , okay? 

COMMISSIONER BRADLEY: A question. You said t h a t  i s  
- -1orida l a w  o r  t h a t  i s  your pos i t ion? 

MR. TWOMEY: It i s  the l a w ,  yes, s i r .  

COMMISSIONER BRADLEY: Okay. I thought I heard you 

say t h a t  i s  your pos i t i on .  

MR. TWOMEY: It i s  my posi t ion,  bu t  i t  i s  also the 

l a w .  

COMMISSIONER BRADLEY: I s  t h a t  - -  excuse me, f o r  an 

in te rpre ta t ion  from General Counsel? 
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MR. McLEAN: Yes, s i r ,  i t  i s .  

COMMISSIONER BRADLEY: Okay. 

MR. TWOMEY: Now, I would urge you a l l ,  

Commissioners, t o  separate, because I t h i n k  i t  i s  extremely 

important, the not ion o f  r a t e  reduction, which was a separate 

issue i n  t h i s  settlement, and the  refund which was e n t i r e l y  

separate, as we l l .  You could have one without the other. 

Okay. 

Now, on t h i s  issue o f  the 125 m i l l i o n ,  I would ask 

you t o  consider i t  t h i s  way. When you look a t  t h i s  agreement, 

i t  says i n  there by an annual amount o f  $125 m i l l i o n ,  which 

when they say annual we read t h a t  o r  most o f  us read t h a t  as 

annualization, i f  there i s  less than a f u l l  year involved. I f  

there i s  a f u l l  year involved, then t h a t  number speaks t o  each 

year. 

course, c a l l  i t  annualization. You count i t  by months, o r  

days, o r  however you want t o  do it. 

I f  there i s  less than a f u l l  year, you have t o  - -  we, o f  

I would maintain t o  you t h a t  t h a t  f i gu re  o f  $125 

m i l l i o n  i s  unessential t o  t h i s  agreement. I see i t  honestly, 

as p o l i t i c a l  f l u f f ,  surplusage, okay? The k ind o f  t h ing  t h a t  

you could enter i n t o  when you t a l k  t o  the  press and say we are 

saving them $125 m i l l i o n  a year from the customers' side, o r  i f  

the u t i l i t y  wants t o  come i n  and magnanimously say we're 

lowering our ra tes by $125 m i l l i o n  a year. 

anything. And t h i s  has been pointed out t o  you. Whether you 

It doesn't mean 
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get t h a t  number or not depends upon sales volume i n  each 

c l a s s i f i c a t i o n .  

The number you need t o  focus on i n  my estimation i s  

when i t  goes on and says t h i s  reduction, speaking about the 125 

m i l l i o n ,  you get t o  a precise number t h a t  you a l l  approved. 

You d i d n ' t  r e a l l y  approve 125 m i l l i o n .  What you approved i s  i n  

the next sentence t h a t  says t h i s  reduction w i l l  be re f l ec ted  on 

FPC's customer b i l l s  by reducing a l l  base r a t e  charges f o r  each 

r a t e  schedule by 9.25 percent. That i s  something you can pu t  

your arms around and get a grasp on, okay. The 125 m i l l i o n  i s  

not rea l .  But 9.25 percent, i f  the res ident ia l  r a t e  was X per 

k i l owa t t  hour, you reduce i t  by 9.25 cents. I f  the  i n d u s t r i a l  

r a t e  was 2X, you reduce i t  by 9.25 percent. 

That i s  a precise factual  number. That i s  what your 

order approved doing when they f i l e d  t h e i r  new t a r i f f s .  The 

t a r i f f s  they f i l e d  d i d n ' t  say anything about reducing rates by 

$125 m i l l i o n .  What you approved and what they agreed t o  was 

re f l ec ted  i n  those r a t e  t a r i f f s  by a mathematically precise 

reduction o f  9.25 percent per r a t e  c l a s s i f i c a t i o n .  

the r a t e  reduction p a r t  they agreed t o .  Okay. 

Now t h a t  i s  

Now, separate and apart from t h a t ,  they agreed t h a t  

under the revenue sharing process, separate and apart from 

t h i s ,  they would give back ce r ta in  amounts o f  money. And i t  i s  

dea l t  w i th  s p e c i f i c a l l y  i n  Paragraph 6. 

w i th  t h i s  125 m i l l i o n .  

It has nothing t o  do 

It says i f  they earned X over the base 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

108 

rate revenues, then you look a t  i t  year after year w i t h  certain 
specifications particular t o  the f i r s t  year because of the 

eight months versus four months, and you go from there. 
CHAIRMAN JABER: Commi ssi oner Baez. 
COMMISSIONER BAEZ: Yes. Because I d o n ' t  want  t o  get 

off this distinction t h a t  was raised now. Mr. Devlin, I need 
you t o  clear up for me from an accounting s t andpo in t ,  a l l  

right, and I t h i n k  i n  l i g h t  of something t h a t  Mr. Twomey said, 
the numbers may be different, b u t  for our purposes here we have 

been concentrating on the 125 mill ion rate reduction, and w h a t  
the proration or w h a t  the prorated amount would be for the year 
2002, and then w h a t  becomes of the remainder o f  t h a t  annualized 
number. 

From an accounting standpoint, l e t ' s  put  aside for a 
moment the statement t h a t  you made and t h a t  Mr. Slemkewicz has 
also made t h a t  i t  wasn't i n  the agreement. 
aside for a moment. From an accounting s t andpo in t ,  when you 

deal - -  when you deal w i t h  these annualized or portions of an  
annualized number, from an accounting standpoint i s  there an 
appropriate treatment for the remainder of the annualized 
number? 

Let's put  t h a t  

Coming from the standpoint of a scenario t h a t  Mr. 
Sasso created, or mentioned, t h a t  t h a t  remainder of the number 
i f  i t  i s  as being suggested would be counted towards - - counted 
i n  t h a t  po t  of money, t h a t  would be then used t o  establish 
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revenue sharing. 

MR. DEVLIN: Well, from an accounting standpoint, we 

are j u s t  t a l  k ing  about - - and we are t a l  k ing  about 2002, the 

r a t e  impact i s  not the f u l l  e f f e c t ,  or  not the 9.25 percent 

e f f e c t ,  i t  i s  a p a r t i a l  e f f e c t ,  approximately $84 m i l l i o n .  

COMMISSIONER BAEZ: Right . 
MR. DEVLIN: From a ratemaking viewpoint, i f  we were 

i n  a r a t e  case and we were t r y i n g  t o  f i gu re  out what t e s t  

per iod revenues should be, then what the company i s  t a l k i n g  

about makes per fect  sense t o  me. You would annualize the r a t e  

reduction. You would also annualize the r a t e  increase. And 

you would remove anything t h a t  was not occurring, l i k e  an 

in te r im  e f f e c t .  That i s  bas i ca l l y  S t a f f ' s  Option 3. That i s  

what you would do - -  I th ink  t h a t  i s  what the Commission 

normally would do when they want t o  normalize revenues f o r  

ratemaking purposes. I f  t h a t  i s  your question, Commissioner 

Baez. 

COMMISSIONER BAEZ: Well, I am j u s t  interested, 

absent a legal  argument o f  contractual in te rpre ta t ion ,  i s  t h a t  

what wou d happen? I mean, would you have t o  deal - - 

MR. DEVLIN: I n  a r a t e  case t h a t  i s  what would 

happen, but t h i s  i s  not r e a l l y  a r a t e  case. 

COMMISSIONER BAEZ: I understand tha t .  That 's  why i f  

we could f i n d  another word f o r  - - I mean, you keep saying from 

a ratemaking standpoint. I ' m  t r y i n g  t o  understand i t  i n  
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mother sense a1 together. 

CHAIRMAN JABER: ( Inaudible.  Microphone o f f . )  

COMMISSIONER BAEZ: Well, l e t ' s  get i t  way from 

2ommon sense f o r  a moment. This sense i s n ' t  very common a t  

th is  po int .  

MR. SLEMKEWICZ: Well, we wouldn't  j u s t  be looking a t  

.evenues i n  i s o l a t i o n  i f  we were t r y i n g  t o  do ratemaking type 

idjustments. We would also be looking a t ,  you know, the  e f f e c t  

i n  expenses, and the e f f e c t  on investment, and t h e i r  r a t e  base, 

ind look a t  what r o l l s  out as a re tu rn  on equ i ty  t h a t  they 

dould earn. 

COMMISSIONER BAEZ: Well, John, I don ' t  want you t o  

get - -  I don ' t  want you t o  d r i l l  down t h a t  deep. Bel ieve me, 

for  me t h a t  i s  deep. I guess what I'm t r y i n g  t o  na i l  down i s  

dhen you have got an annual ized number, o r  what everyone i s  

assuming i s  an annualized number, t h i s  125 m i l l i o n ,  you have 

treated - -  you have dea l t  w i t h  the por t ion  o f  t h a t  annualized 

number t h a t  i s ,  quote, i n  e f f e c t ,  or a f t e r  the  e f f e c t i v e  date, 

and t h a t  i s  a magic number o f  84 f o r  purposes o f  our 

discussion. You have d e a l t  w i t h  t h a t  through a r a t e  reduction. 

The remainder o f  t h a t  annualized number, i s  there 

a - - i s  there a treatment t h a t  i s  appropriate, again, absent 

any l ega l ,  any legal  i n t e r p r e t a t i o n  o f  what i s  on paper, what 

i s  i n  w r i t i ng .  But i s  there a treatment - -  o f  t h a t  remainder, 

i s  there an appropriate treatment o f  t h a t  remainder i f  a 
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subsequent ca lcu la t ion  o f  revenues f o r  purposes o f  meeting some 

threshold or so on were i n  the o f f i n g .  

So take i t  t h i s  way, i f  you know t h a t  next year you 

have got t o  f i x  what the appropriate revenues were f o r  the year 

before so t h a t  you are going t o  do something w i t h  the amount 

beyond a ce r ta in  threshold, correct ,  i s  there an appropriate 

treatment f o r  the remainder o f  t h a t  $125 m i l l i o n ?  

MR. SLEMKEWICZ: I would have t o  agree w i t h  Mr. 

Devlin, you know, under ce r ta in  circumstances t h a t  would be 

appropriate. But t h a t  would lead you t o  the next step, thou h, 

i s  t h a t  67.1 percent adjustment s t i l l  appropriate i f  you made 

that  adjustment t o  the - -  
COMMISSIONER BAEZ: I n  my mind the 67.1 percent 

adjustment i s  j u s t  a mathematical representation o f  e igh t  

month's worth o f  effect iveness. I s  t h a t  a l l  i t  i s ?  I s n ' t  t h a t  

a l l  i t  i s ?  

MR. DEVLIN: I s  t h a t  correct .  

COMMISSIONER BAEZ: So, you know, the  67, we get l o s t  

i n  t h a t  percentage number. A l l  i t  i s  i s  May 1 s t  on, correct? 

MR. SLEMKEWICZ: That i s  correct .  But t o  me i t  i s  t o  

a t  leas t  p a r t i a l l y  compensate f o r  the f a c t  t h a t  t h a t  r a t e  

reduction d i d  not begin January 1 s t .  

COMMISSIONER BAEZ: F a i r  enough. And, again, I was 

going t o  ask Mr. Sasso t o  explain i t  again, because I want t o  

have i t  c lear  i n  my mind, because they have pointed out t o  the 
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f a c t  t h a t  i f  you l e t  i t  p lay  out l o g i c a l l y ,  or  i n  one version 

o f  l o g i c ,  you are, i n  f a c t ,  tak ing  what would have normally - -  

you know, had i t  been e f f e c t i v e  January l s t ,  f o r  instance, you 

are, i n  fac t ,  tak ing the remainder o f  t h a t  annualized number 

and adding i t  t o  revenues t h a t  are going t o  be subject t o  a 

refund. So, i n  essence, you are - - and I know there i s  a 

d i s t i n c t i o n  t o  be made between refunds and r a t e  reductions, bu t  

you are subjecting i t  t o  some k ind  o f  - - some k ind  o f  

treatment. 

MR. DEVLIN: I t h i n k  I understand 

coming from, Commissioner Baez, and I agree 

happening. That f l i p  side, t h a t  reciprocal  

i s ,  S40-something m i l l i o n  t h a t  they were ab 

where you are 

t h a t  i s  what i s  

amount, whatever i t  

e t o  achieve i n  

revenue f o r  the f i r s t  four o r  f i v e  months o f  the year would be 

subject t o  revenue sharing. And t h a t  i s  how I see the 

settlement as - - 
COMMISSIONER BAEZ: Only because i t  wasn't t rea ted  i n  

wr i t i ng .  It wasn't s p e c i f i c a l l y  t reated i n  wr i t i ng .  And I 

guess what I ' m  t ry ing t o  e l i c i t  from you i s  t h a t  absent - -  i f  

we were i n  another s i t u a t i o n  al together,  i f  we d i d n ' t  have a 

piece o f  w r i t i n g  t o  r e l y  on, a contract  as has been re fe r red  

t o ,  there would be a treatment consistent w i th  what we 

discussed. There could be a treatment. 

MR. DEVLIN: Could be. I don ' t  t h ink  i t  would be. I 

mean, there i s  - -  
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COMMISSIONER BAEZ: A l l  th ings being equal, i t  could 

)e. 

MR. DEVLIN: - -  scenarios t h a t  could come out o f  

;his, but ,  you know, d i f f e r e n t  ways we could have calculated 

-evenues and d i  f f e r e n t  adjustments could have been recognized. 

[ wasn't a par ty  t o  the s t i pu la t i on ,  bu t  I don ' t  see t h a t  here. 

CHAIRMAN JABER: I s  some o f  the  d i f f i c u l t y  t h a t  you 

i r e  having i n  answering the question t h a t  t h i s  i s  asking you - -  

iere we are asking you t o  look a t  t h i s  one p a r t i c u l a r  

idjustment i n  i s o l a t i o n ,  and i n  t r u e  ratemaking t h a t  i s  not  the 

:ase a t  a l l .  You are looking a t  a snapshot i n  time t h a t  

involves many, many possible adjustments up o r  down and 

mnual i z a t i  on o f  many d i  f f e r e n t  expenses. 

MR. DEVLIN: That i s  t rue .  

COMMISSIONER BAEZ: And I understand tha t ,  and I know 

it i s  very d i f f i c u l t  i n  a ratemaking sense t o  say, a l l  r i g h t ,  

jus t  one adjustment. 

those adjustments occur. 

things being equal t h a t  type o f  adjustment might be appropriate 

absent some other - -  

But I guess I ' m  t r y i n g  t o  understand t h a t  

I mean, general ly speaking, t h a t  a l l  

MR. DEVLIN: But I t h i n k  Mr. Slemkewicz mentioned, 

and the par t ies  can a r t i c u l a t e  t h i s ,  as w e l l ,  but  t h a t  67 

percent factor ,  I bel ieve, roughly takes t h a t  i n t o  account. 

That the revenues would be higher than otherwise because r a t e  

reductions came i n t o  e f f e c t  p a r t i a l l y  through the year. 
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rherefore, we w i l l  only subject 67 percent o f  the revenues t o  

j h a r i  ng . 
COMMISSIONER BAEZ: Oh, I ' m  not  - -  I don ' t  understand 

vhat you are saying. I ' m  not sure t h a t  i s  what the 67 percent 

neans t o  me. Maybe you can explain i t  t o  me. Why i s  i t  - -  why 

joes the 67 percent represent more than j u s t  drawing a l i n e  

3eyond which - - 
MR. DEVLIN: I ' m  going t o  t r y  t o  read - -  
COMMISSIONER BAEZ: And you not going t o  i n s u l t  me i f  

you get elemental. 

MR. DEVLIN: I ' m  j u s t  looking a t  the words, again, i n  

'revision Number 6, and maybe Mr. Beck can ampli fy. But t ha t  

i s  how I read t h a t ,  t ha t  67.1 percent i s  t o  take i n t o  account 

- - l e t  me stop a minute. 

COMMISSIONER BRADLEY: 

CHAIRMAN JABER: Okay. 

COMMISSIONER BRADLEY: I f  you take the - -  i f  you use 

I have a question. 

the f i gu re  o f  67.1 percent f o r  the f i r s t  year, 2002, what i s  

the annualized, the t o t a l  annualized amount o f  the refund t o  

the customers f o r  the duration o f  the agreement? Does tha t  

come t o  459 m i  11 ion? 

MR. DEVLIN: O f  course, the refunds would vary each 

year depending on the revenues, so we r e a l l y  don ' t  know what 

the refunds would be f o r  the durat ion o f  the agreement. 

COMMISSIONER BRADLEY: So i f  the refund can vary 
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then, i t  could be more or i t  could be less.  

MR. DEVLIN: Right. 

COMMISSIONER BRADLEY: So we r e a l l y  don ' t  - - 
MR. DEVLIN: We r e a l l y  don ' t  know. We r e a l l y  don ' t  

have an idea what the refunds w i l l  u l t ima te l y  be. 

discussed e a r l i e r ,  i s  what i s  the e f f e c t  o f  the r a t e  reduction. 

CHAIRMAN JABER: For the record, I caused t h i s  and I 

I 

It was 

apologize f o r  it. The $459 m i l l i o n  i s  not  a refund amount. 

was asking about the t o t a l  r a t e  reduction amount. Just  f o r  

purposes o f  the record we should c l a r i f y  t ha t .  

COMMISSIONER BRADLEY: Okay. The r a t e  reduct ion 

amount, then, okay. 

COMMISSIONER DAVIDSON: And I t h i n k  the  fo l low-up was 

assuming a l l  the - -  
COMMISSIONER BRADLEY: 

refund, though, the ra te  reduct ion amount. 

It a f fec ts  the amount o f  the 

MR. DEVLIN: Yes. 

COMMISSIONER BRADLEY: Okay. I f  t h a t  can vary based 

upon c e r t a i n  weather condit ions and other factors ,  what i s  

there t h a t  i s  i n  the agreement t h a t  gives us an accurate amount 

o f  what the  refund i s  going t o  be t o  the customers? 

MR. DEVLIN: Well, i t ' s  r e a l l y  - -  again, Provis ion 

Number 6 l a y s  out a formula, bu t  we won' t  know what the refunds 

w i l l  be f o r  the next three years u n t i l  the revenues come i n ,  

depending on whatever the customers spend f o r  e l e c t r i c i t y .  
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COMMISSIONER BRADLEY: Okay. And since we don ' t  

know, i s  t h a t  something t h a t  t h i s  Commission would deal w i t h  on 

a year ly  basis, t o  know ac tua l l y  what - -  

MR. DEVLIN: Once we resolve t h i s  issue today, 

hopeful ly i t  w i l l  be a mechanical t h ing  and we w i l l  get a 

repor t  every year l i k e  we do w i th  other companies. And we 

wouldn't  even b r i n g  i t  t o  the Commission's a t ten t i on  unless 

there was a dispute. You know, every year the  company w i l l  

make a ca lcu la t ion  whether there would be a refund or  not,  and 

they w i l l  g ive us a repor t ,  and we would look a t  it, and t h a t  

would be it. So we shouldn' t  have t o  deal w i t h  t h i s  issue 

again a f t e r  today. 

COMMISSIONER BRADLEY: You say we should or should 

not? 

MR. DEVLIN: Should not. 

COMMISSIONER BRADLEY: But i f  the refund amount i s  

going t o  be determined by ce r ta in  intervening var iables,  I 

don ' t  see how we cannot deal w i th  i t  i f  - - I mean, how are 

going t o  approve the  amount e i t he r  as an increase or  as a 

decrease without i t  coming back before t h i  s Commi ssion? 

COMMISSIONER BAEZ: Commissioner Bradley, I had 

we 

hat 

same question. And I guess maybe j u s t  f o r  c l a r i f i c a t i o n ,  these 

adjustments t h a t  we are t r y i n g  t o  get a handle on t h a t  

c e r t a i n l y  there i s  d i f f e r e n t  opinions as t o  whether they a r e  

appropriate or not ,  they on ly  apply t o  the year 2002, correct? 
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MR. SLEMKEWICZ: Two o f  them only apply t o  2002. 

COMMISSIONER BAEZ: I s  t h a t  what you are - -  
:ommissioner Bradley, I ' m  sorry  t o  i n t e r r u p t ,  but  i s  t h a t  s o r t  

2 f  along the 1 ines o f  what you are t r y i n g  t o  - - t h a t  you are 

Morried about, t h a t  you may be arguing over these same kinds o f  

adjustments? 

COMMISSIONER BRADLEY: Right. I n i t i a l l y  i t  was my 

mderstanding t h a t  there would be no adjustments i n  t h i s  

agreement, but  i t  sounds l i k e  I ' m  hearing t h a t  there can be 

adjustments based upon ce r ta in  circumstances. 

COMMISSIONER BAEZ: Just  i n  the t rans i t i ona l  year, 

:orrect? 

COMMISSIONER DEASON: Let  me i n t e r j e c t .  There are no 

future adjustments, i t  i s  j u s t  the facts  become obvious. The 

facts become evident. Rea l i t y  takes place and we have actual 

lumbers we know as a r e s u l t .  A f t e r  2003 we w i l l  know what the  

sales were. Right now we don ' t  know what they are. It i s  not  

i n  the sense o f  adjustments, the v a r i a b i l i t y  comes i n  i n  t h a t  

there i s  a formula set  out as t o  how i t  i s  going t o  be applied, 

)ut some o f  the factors  t h a t  go i n t o  t h a t  formula are not known 

i n t i 1  a f t e r  the fac t .  

COMMISSIONER DAVIDSON: I th ink  there i s  a 

iomenclature issue, also v a r i a b i l i t y  i n  the amount, but i t  i s  

l o t  an adjustment, per se. The amount can d i f f e r .  We have 

ieen i n  a sense, I th ink ,  assuming a refund amount o f  125 
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i i l l i o n .  Assuming s o r t  o f  a l l  e lse equal, everything stays the 

;ame. That amount may be adjusted up or  down based on the 

i a r i a b i l i t y  o f  rea l  l i f e  data. I f  t h a t  makes sense. 

COMMISSIONER BRADLEY: You used t h a t  word adjustment 

igain there, Commissioner. 

COMMISSIONER DAVIDSON: Exactly. But I was using 

!our word. 

COMMISSIONER BRADLEY; I understand. 

MR. TWOMEY: Madam Chair, may I j u s t  po in t  out  t h a t  I 

Lhink Commissioner Davidson used the word refund again i n  

:onnection w i th  - -  
COMMISSIONER BAEZ: Rate reduction. Rate reduction. 

COMMISSIONER DEASON: Madam Chai rman, I t h i n k  Mr. 

Slemkewicz wanted t o  c l a r i f y  something maybe I said. 

MR. SLEMKEWICZ: Yes, I j u s t  wanted t o  c l a r i f y  t h a t  

lased on your decision on the  l i g h t i n g  revenue, t h a t  could be a 

zontinuing adjustment. 

included, then every year dur ing the term o f  the s t i p u l a t i o n  

they would - - 

I f  you decide t h a t  i t  should not  be 

COMMISSIONER DEASON: But we w i l l  decide t h a t ,  then 

that  w i l l  become p a r t  o f  the formula on a going-forward basis. 

de don ' t  have t o  r e l i t i g a t e  i t  again. 

MR. SLEMKEWICZ: Right,  we would not have t o  

r e l i t i g a t e  it, but  i t  would be an adjustment t h a t  they would 

make t o  t h e i r  - - 
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COMMISSIONER DEASON: I f  we authorize i t  as an 

id justment . 
MR. SLEMKEWICZ: Right, t h a t  i s  correct .  

CHAIRMAN JABER: Mr. Devl in,  I wanted t o  f o l  

just very qui ck l  y on something Commi ssioner Baez asked 

\nd then, Commissioner Baez, you had a question? 

ow up 

you. 

COMMISSIONER BAEZ: Yes, I have a couple more. 

CHAIRMAN JABER: Okay. We were t a l k i n g  about i n  

iormal something other than c a l l i n g  i t  ratemaking, but whether 

,he accounting i s  something t h a t  t r a d i t i o n a l l y  i s  common here 

9s i t  re la tes  t o  the r a t e  reduction, t h a t  s t i l l  even j u s t  

ta lk ing  about i t  i n  hypothetical terms f l i e s  i n  the face o f  

dhat i s  c l e a r l y  a r t i cu la ted  i n  Paragraph 5 o f  the settlement. 

And I keep coming back t o  t h a t ,  because i t  was always 

ny i n t e n t ,  as i t  was the day I voted t o  accept the settlement, 

3nd as i t  i s  today, t h a t  t h i s  was not t o  be considered a normal 

rate case mechanism, a vehic le t o  a r a t e  case. 

xceptance o f  a proposed reso lu t ion  o f  u l t imate  rates.  So t o  

some degree t o  even cons der what i s  normally o r  t r a d i t i o n a l l y  

accounted f o r  seems t o  f y i n  the face o f  a very express term 

o f  the contract .  Do you agree w i t h  tha t?  

It was an 

MR. DEVLIN: I agree w i t h  t h a t .  I know Paragraph 5, 

o r  a t  leas t  I assume Paragraph 5 was w r i t t e n  t o  a r t i c u l a t e  the 

d i  fference between revenue sharing and earnings shari ng p l  ans , 

and t h i s  i s  a revenue sharing plan. But a lso I t r i e d  t o  
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a r t i c u l a t e  t h a t  t h i s  settlement should lead t o  a simple way o f  

deal ing w i t h  the revenue sharing. And adjustments would be 

precluded based on the wording i n  Paragraph 5. 

CHAIRMAN JABER: You have reminded me o f  something I 

It seems t o  me t o  the  degree we i s o l a t e  meant t o  ask e a r l i e r .  

the annualization o f  the 2002 r a t e  reduction, i f  we al low 

l i g h t i n g  expenses up or down t o  be included i n  the ca lcu la t ion  

f o r  revenue sharing t h a t  l o g i c  d ic ta tes  we go back and r e v i s i t  

the depreciat ion expense provis ion,  the dismantlement 

prov is ion,  the cessation o f  the accrual re la ted  t o  the 

decommissioning fund. 

And I ' m  not in terested i n  doing t h a t ,  f i r s t  and f o r  

most, bu t  i t  seems t o  me t h a t  i n  viewing the  contract  as a 

whole, as Mr. Sasso very a r t i c u l a t e l y  l a i d  out, you have t o  go 

back t o  a l l  the  provisions o f  the  contract  t h a t  may have been 

used t o  o f f s e t  some o f  the th ings the company wasn't going t o  

get. 

MR. DEVLIN: I t h i n k  t h a t  i s  a very f a i r  statement, 

because the depreciat ion reversal appl ied going back t o  

January. There was a l o t  o f  argument today t h a t  we don ' t  want 

the r a t e  reductions t o  e f f e c t  the  f i r s t  four months, but ye t  

the depreciat ion reversal d id .  So a sense o f  f a i r  p lay  would 

t e l l  you maybe we ought t o  be look ing a t  both. 

CHAIRMAN JABER: And, Mr. Slemkewicz, on t h a t  po in t ,  

I asked the company about t h e i r  understanding o f  the prov is ion 
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n the s t i p u l a t i o n  re la ted  t o  the 62.5 m i l l i o n  reduction tha t  

/as e f f e c t i v e  the calendar year January 1 s t  going forward. 

MR. SLEMKEWICZ: That i s  correct .  

CHAIRMAN JABER: Based on tha t ,  was the company able 

;o go back and reduce i t s  depreciation expenses f o r  January 1 s t  

zhrough, what, Ap r i l  30th? 

MR. SLEMKEWICZ: A p r i l  30th. Yes, they were, and 

;hat would be approximately $20.8 m i l l i o n .  

CHAIRMAN JABER: What would be, the amount o f  

jepreci a t i  on expenses? 

MR. SLEMKEWICZ: The amount o f  depreciat ion expense 

;hat they d i d  not have t o  charge any longer, t h a t  they could 

'everse t h a t  expense. 

CHAIRMAN JABER: And t h a t  i s  what amount? 

MR. SLEMKEWICZ : $20.8 m i  1 1 ion.  

CHAIRMAN JABER: And what does t h a t  mean i n  laymen's 

:erms? 

MR. SLEMKEWICZ: Well, t ha t  i s  one - th i rd  o f  t h a t  

662.5 m i l l i o n .  

CHAIRMAN JABER: The a b i l i t y  t o  reduce the expenses 

IY 20.8 - -  

MR. SLEMKEWICZ: They cou 

Iy - -  
CHAIRMAN JABER: Hang on, 

d reduce t h e i r  expenses 

Mr . S1 emkewi cz. 
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MR. SLEMKEWICZ: Sorry. 
CHAIRMAN JABER: The abi 1 i t y  

iy $20.8 mi l l i on ,  w h a t  does t h a t  mean, 
access t o  t h a t  money and can use i t  t o  
reduction and/or refund? 

MR. SLEMKEWICZ: Well, i t  he 

122 

t o  reduce their expenses 
t h a t  the company has 
offset any rate 

ps their earned return 
Iecause i t  would reduce their expenses. Depreciation is  a 
ion-cash item, so i t  really would not  free up cash for them t o  
Jse, b u t  i t  would, you know, increase their earnings. 

COMMISSIONER DEASON: And i t ' s  no t  a revenue figure, 
so i t  would not calculate i n t o  the calculation of the amount of 

refund t h a t  i s  based upon revenue. I t  allows them - - i t  

affects earnings, b u t  not revenue subject t o  the refund 
potential. 

MR. SLEMKEWICZ: T h a t  i s  correct. 
CHAIRMAN JABER: Commissioner Davidson and then 

Commi ssi oner Baez. 
COMMISSIONER DAVIDSON: Thank you, Madam Chair,  and 

this i s  a question for our General Counsel, Mr. McLean. What 

Progress i s  arguing i s ,  according t o  OPC, not a t  a l l  w h a t  i t  

intended. What OPC i s  arguing i s ,  according t o  Progress, not 
a t  a l l  w h a t  i t  intended. And i t  i s  our job ,  o f  course, t o  try 
and reconci 1 e those d i  fferent understandings of the contract. 

My question really goes t o  the doctrine of mutual 

assent. Under 201 of the restatement of contracts, and I cite 
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that j u s t  as basic Hornbook l a w ,  i s  a series o f  ru les as t o  how 

de give meaning t o  a contract  when people have d i f f e r e n t  

mderstandings. Section 3 provides tha t  except as otherwise 

stated therein,  nei ther pa r t y  i s  bound by the meaning attached 

to the other, even though the r e s u l t  may be a f a i l u r e  o f  mutual 

3ssent. And t h a t  occurs i n  the event we j u s t  c a n ' t  reconci le. 

I f  t h a t  u l t ima te l y  proved t o  be the case and we found 

that there was some f a i l u r e  o f  mutual assent, what would be the 

wtcome and the signi f icance o f  such a f i nd ing  on t h i s  

proceeding, t h i  s settlement agreement? 

MR. McLEAN: Well, I th ink  you have addressed t h a t  t o  

some extent when you decided the motion i n  l imine.  You decided 

to  look t o  the three documents and the language t h a t  was not 

z x p l i c i t l y  set f o r th .  It was not implied, not deduced, not 

surmised, e x p l i c i t .  So I d o n ' t  know t h a t  the hypothetical tha t  

you explained - - t h a t  you dea l t  w i t h  when you went t o  Hornbook 

l a w  prec ise ly  describes t h i s  s i tua t ion .  

best answer I can give. 

I t h i n k  tha t  i s  the 

It seems t o  me t h a t  you ought t o  look t o  the e x p l i c i t  

language o f  those three documents and look no fu r ther .  Now, 

whether there was mutual assent, I don ' t  know. I don ' t  know i f  

there was a meeting o f  the minds on these two things. It could 

well be the two opposing par t ies  were th ink ing  o f  d i f f e r e n t  

things. But how are we supposed t o  sor t  t h a t  out, but what we 

look t o  the e x p l i c i t  language which they chose i n  the document. 
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I don ' t  know i f  t h a t  i s  an answer, but  t h a t  i s  the best I can 

do. 

COMMISSIONER DAVIDSON: One fo l low-up question which 

goes back t o  the meri ts.  

Mr. Sasso, i s  i t  the  pos i t i on  o f  Progress t h a t  

Progress i s  essen t ia l l y  e n t i t l e d  f o r  the per iod January through 

Apr i l  t o  keep anything and everything above the 9.25 percent 

threshold t h a t  would apply May forward? 

MR. SASSO: No. What we are contending i s  t h a t  i t  i s  

important t o  get the po t  r i g h t  t o  determine what amounts t o  

excess revenues f o r  2002. 

excess revenue i s  f o r  2002, we have t o  recognize t h a t  the 

threshold being used i s  also annualized as a convention, and 

tha t  i s  apparent from Page 5 o f  the Commission's order which 

sets out a l l  o f  the thresholds and shows no discrepancy between 

2002 and subsequent years t h a t  would take i n t o  account the f a c t  

t h a t  f o r  the f i r s t  four  months o f  2002 we were operating under 

a d i f f e r e n t  r a t e  s t ructure.  

But t o  determine t r u l y  what our 

And t h a t  i s  the  reason why we advocate an adjustment 

f o r  t h a t  per iod o f  t ime. What t h a t  then gives us, t h a t  

adjustment would then g ive us an appropriate measure o f  what 

revenues would be proper ly  deemed excess f o r  the year 2002. 

And we would then match those against the threshold using a l l  

the provisions o f  Paragraph 6, and we would then set aside .67 

o f  the pot f o r  the e n t i r e  year, .67 o f  t h a t  pot representing 
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the amount t h a t  we have agreed t o  subject t o  sharing. We apply 

the two- thirddone-third formula t o  t h a t  amount set aside for 
sharing, and we get the appropriate amount of a refund. And I 

agree we d o n ' t  know the exact number yet, but  we have been 

using numbers for purposes of illustration. 

l o t  of 

and Mr 
accomp 
aspect 

Now, i t  i s  important t o  understand there has been a 
comment about Paragraph 5 ,  and I believe Mr. Slemkewicz 
Shreve have articulated w h a t  Paragraph 5 really 

ishes, and t h a t  i s  d i d  i t  intercept scrutiny of certain 
t h a t  would normally be on the table i n  a rate case. I t  

doesn ' t intercept 
because we have t o  
s har i ng . 

ooking a t  revenues, because i t  can't,  
look a t  revenues for purposes o f  revenue 

And I would just submit this, t h a t  i f  the Commission 
accepts the s t r ic t  construction of Paragraph 5 t h a t  has been 
suggested by some the parties today, then i t  would inevitably 
flow from t h a t  t h a t  the company should not make an adjustment 
for the refund. Because t h a t ,  too ,  i s  not spelled out  i n  the 
agreement. T h a t ,  too ,  by the logic of t h a t  interpretation of 

Paragraph 5 would be i n  conflict w i t h  Paragraph 5, and i t  i s  
not required by the Commission's order, because the 
Commission's order does not  direct the company t o  make t h a t  
adjustment. I t  simply assumes t h a t  i t  wi l l  be made. I t  

assumes i t .  

What the Commission's order contemplates i s  t h a t  the 
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Zompany w i l l  a l locate the  refund between two years, which we 

lave done f o r  purposes o f  surve i l lance repor t ing.  

dant t o  be s t r i c t ,  we have t o  be evenhanded i n  the 

i n te rp re ta t i on  o f  Paragraph 5, and we would not make the 

3djustment t o  the refund. 

So i f  we 

COMMISSIONER BAEZ: My question i s  r e a l l y  b r i e f .  It 

should be anyway. I ' m  t r y i n g  t o  understand how i t  i s  t h a t  the 

L S - 1  r a t e  schedule, the one t h a t  was subject t o  an increase, 

survived the 9.25 percent r a t e  reduction. 

MR. SASSO: The 9.25 percent r a t e  reduction i s  

described i n  Paragraph 2 o f  the agreement, which e x p l i c i t l y  

says t h a t  F lo r ida  Power Corporation w i l l  reduce i t s  revenues 

from the  sale o f  e l e c t r i c i t y  by a permanent annual amount o f  

$125 m i l l i o n .  This reduction w i l l  be re f l ec ted  on FPC's 

customer b i l l s  using 9.25 percent. A l l  other costs o f  service 

and r a t e  design matters w i l l  be determined i n  accordance w i th  

Section 16. So the increase being requested and represented i n  

the schedule - - 
COMMISSIONER BAEZ: I s  not  f o r  the sale o f  

e l  e c t r i  c i  ty. 

MR. SASSO: - -  i s  not  from the sale and i t  i s  not 

subject t o  the ra te  reduction. This, again, i s  support f o r  our 

proposi t ion t h a t  you r e a l l y  have two pieces t h a t  have t o  stand 

alone. That i s  the way they were conceived, designed, t h a t  i s  

j u s t  what they say. Now, o f  course, yes, they were presented 
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i n  an e f f o r t  g loba l l y  t o  resolve a l l  issues, bu t  they have two  

c l is t inct  ana ly t i ca l  components. 

COMMISSIONER BAEZ: Okay. Let me ask you t h i s .  

\gain, absent the settlement, when time came t o  repor t  t o  the 

:ommission S t a f f  or  t o  the Commission on revenues, would the 

revenues from the LS-1 be included? 

MR. SASSO: Yes, s i r .  

COMMISSIONER BAEZ: As r e t a i  1 revenues, base r a t e  

revenues? 

MR. SASSO: Yes, s i r .  What we have done, what the 

company has done i s  segregated out the amount o f  the  increase 

per our i n te rp re ta t i on  o f  what we have described today. The 

increase was spec ia l l y  requested and addressed i n  Exh ib i t  A .  

Just t o  expand on t h a t ,  and t o  give i t  another t e s t  or  r e a l i t y  

check, I t h i n k  the  issue s t a r k l y  put i s  l e t ' s  suppose t h a t  the 

company h i t  the threshold r i g h t  on the nose, t he  threshold i n  

the agreement, so we don ' t  have any argument about any other 

adjustments, bu t  h i t  the  threshold i n  the  agreement r i g h t  on 

the nose. 

m i l l i o n  i n  l a t e r  years a t t r i b u t a b l e  t o  the l i g h t i n g  increase, 

i s  i t  consistent w i t h  the stated i n t e n t  o f  Paragraph 3 o f  t h i s  

agreement t h a t  there should be a refund o f  t h a t  amount, the 

amount t h a t  the company came t o  the Commission and requested 

f o r  purposes having nothing t o  do w i th  t h i s ?  Would i t  be 

consistent w i t h  the stated i n t e n t  t o  t r e a t  those monies 

Except f o r  the $9 m i l l i o n  i n  2002, o r  the $14 
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authorized t o  be co l lected by the Commission as excess revenues 

t h a t  would otherwise r e f l e c t  some wind fa l l  t o  the company i f  

they weren't  shared w i t h  the customers or t h a t  otherwise would 

be the basis t o  i n i t i a t e  a r a t e  case? 

COMMISSIONER DEASON: Mr. Sasso, a l l  o f  your revenues 

are authorized by the Commission. They are subject t o  tariff. 

What i s  the dif ference? 

MR. SASSO: The di f ference i s  t h a t  what we are 

t a l k i n g  about, again, i s  a proxy f o r  a l i m i t  on ROE. Yes, the 

Commission authorizes ce r ta in  r a t e  s t ructure and the company or 

any u t i l i t y  goes o f f  and co l l ec ts  according t o  t h a t  authorized 

r a t e  s t ructure.  But there comes a time when somebody contends 

tha t  t h a t  r a t e  s t ructure i s  producing excess earnings. Now, we 

have subst i tu ted f o r  earnings revenues. And so the i nqu i r y  i s  

how do we i d e n t i f y  excess revenues, and can i t  proper ly be 

deemed excess i f  i t  i s  expressly author zed by the Commission? 

COMMISSIONER DEASON: When we agreed t o  a 9.25 

percent reduction i n  a l l  base r a t e  rates,  t h a t  was a ra te  t h a t  

we authorized, as we l l ,  r i g h t ?  

MR. SASSO: A reduction i n  revenues from the sale o f  

e l e c t r i c i t y .  The l i g h t i n g ,  pole f i x tu res ,  and service charges 

a ren ' t  revenues from the sale o f  e l e c t r i c i t y .  

COMMISSIONER BAEZ: And are there other rates f o r  

services t h a t  are not f o r  the sale o f  e l e c t r i c i t y  t ha t  w i l l  be 

subject t o  t h a t  exclusion? 
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MR. SASSO: The service charge and the l i g h t i n g  

:harges a r e  what would be subject t o  t h a t  exclusion, service 

Ind l i g h t i n g ,  the subject o f  Exh ib i t  A. 

COMMISSIONER BAEZ: So i s  t ha t  exclusion 

Ippl icable - -  and I ' m  not  t a l k i n g ,  you know, t h i s  LS-1  schedule 

s one i n  pa r t i cu la r  t h a t  i s  receiv ing a t ten t i on  because i t  was 

me t h a t  was raised. But are there other schedules, are there 

i ther r a t e  schedules t h a t  w i l l  be subject t o  t h a t  same 

!xclusion, i n  your opinion? 

MR. SASSO: No, s i r ,  no other increases were 

\equested or  approved and none were captured or  addressed by 

l x h i b i t  A. 

CHAIRMAN JABER: Commissioner Bradley, you have a 

question, and then I want t o  encourage us t o  move along toward 

I motion. I don ' t  t h i n k  any o f  these par t ies  can say t h a t  we 

iaven' t  given them an opportuni ty t o  make t h e i r  case. I t h i n k  

;he Commissioners have had opportuni t ies t o  ask questions. So, 

:ommissioner Bradley, you are going t o  ask some questions and 

;hen maybe we could work on a motion? 

COMMISSIONER BRADLEY: My question i s  t h i s ,  who takes 

'esponsib i l i ty  f o r  a c t u a l l y  d r a f t i n g  t h i s  language? I s  i t  one 

)arty or  i s  i t  both par t ies?  

MR. SASSO: Well, w i th  respect, we would suggest, I 

iel ieve, t h a t  the Commission's r u l i n g  on the 30th has put  t h a t  

iuts ide the ambit o f  t h i s  hearing today, but  I bel ieve the 
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jccurate answer i s  both pa r t i es  par t ic ipated.  

MR. SHREVE: Both pa r t i es ,  but  the f i na l  d r a f t  was 

3ut together by F lo r ida  Power. 

COMMISSIONER BRADLEY: And d i d  you a l l  discuss hard 

do l la r  amounts f o r  each category w i t h i n  the contract ,  or  d i d  

you a1 1 j u s t  use 1 anguage and you actual 1 y d idn ' t discuss 

301 1 a r  f igures? 

MR. SHREVE: Commissioner, we pu t  s p e c i f i c a l l y  i n  the 

contract, i n  the agreement what we a l l  agreed t o .  I c a n ' t  t e l l  

from the discussion t h a t  we had about the  14 m i l l i o n  exac t ly  

dhat was said about t h a t ,  but  the 14 m i l l i o n  was even 

considered i n  the r a t e  reduction. That was considered as 

revenue t h a t  was coming i n  and considered i n  the  r a t e  

reduction. 

I f  we were going t o  make some type o f  an adjustment 

i n  the revenue f o r  2002, then I would have i n s i s t e d  on there 

being an adjustment t o  the threshold. This agreement was l a i d  

out very s p e c i f i c a l l y  tak ing  care o f  the  t iming w i th  the 

percentage t h a t  was i n  there. We discussed very d e f i n i t e l y  the 

f igures t h a t  were there and t h a t  we a l l  agreed t o .  

sure i f  I am answering your question, bu t  t h a t  was very 

d e f i n i t e  what we had there. And i f  there were any decisions 

made tha t  go beyond the s t r i c t  reading o f  the contract ,  the 

four corners o f  the  contract ,  then we need extensive discovery 

t o  show t h a t  there was no d i f f e r e n t  i n t e n t  a t  the time o f  t h i s  

I ' m  not  
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:ontract. 

COMMISSIONER BRADLEY: We1 1 , ge t t i ng  back t o  2002, 

dhat was the d o l l a r  amount t h a t  you a l l  agreed to?  Was i t  $84 

n i l l i o n  o r  was i t  - -  

MR. SHREVE: We agreed t o  a $125 m i  11 i on  ra te  

reduction on an annualized basis, or I bel ieve i t  was a 9.2 

percent reduction i n  the rates.  We agreed t o  a spec i f i c  f i gu re  

fo r  the  threshold, which i s  i n  the  contract ,  and the revenues 

dere a f a l l o u t  number t h a t  we would not  know u n t i l  the end o f  

the year. 

A l l  par t ies  were aware o f  when the r a t e  reduction 

dould take place, a l l  pa r t i es  were aware t h a t  the r a t e  

reduction had not taken place e a r l i e r  i n  the year. 

had been some other type o f  negot ia t ion or  some changes, i t  

would have been re f l ec ted  i n  the contract .  There are other 

ways t h a t  t h i s  could have been set  up. We could have said we 

w i l l  s t a r t  i n  May and take 100 percent o f  the revenue, but we 

would a lso then have had t o  adjust  t he  threshold. Then we 

would have subtracted t h a t  and taken two- th i rds  o f  the 

d i f ference f o r  the refund. 

I f  there 

As i t  i s  we took 100 percent o f  the revenue and we 

agreed t o  the thresh0 d, which w i l l  be the same threshold i n  

the next three years. We d i d n ' t  make an adjustment on the 

threshold. We d i d n ' t  make an adjustment on the  revenue. That 

i s  what we agreed t o .  And here again, i f  i t  goes beyond t h i s ,  
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. t h i n k  we need extensive discovery and I believe we can show 
;ha t  t h a t  was exactly wha t  the parties intended a t  the time. 

COMMISSIONER BRADLEY: Okay. And the Chairman i s  

ibout t o  call the question. 
iefore we get t o  t h a t  portion of this hearing. 
:o me t h a t  there i s  a major disagreement about a portion of 

:his agreement, not  about the t o t a l  agreement. Have either of 

iou given any consideration t o  maybe a poin t  of compromise, or 
lave you a l l  discussed maybe how this can be resolved, or i s  

t h a t  a t  a l l  possible? 

Let me ask one more question 
I t  i s  apparent 

MR. SHREVE: I t h i n k  i t  has been discussed. I 

iaven't heard anything - - 
COMMISSIONER BRADLEY: And I said have you a l l .  I 

nean, has t h a t  been a part of your negotiations? 
MR. SHREVE: I have had some slight discussions. 

There have been discussions among the parties. 
aware of the discussions. There has been no meeting of the 
minds on anything. I t h i n k  the general feeling i s  t h a t  we 

settled this case one time, and we shouldn't be i n  a position 
of coming back t o  sett le i t  aga in .  

I t h i n k  I am 

MR. KISE: And, Commissioner Bradley, i f  I may on 
t h a t ,  we have had some discussions, as I indicated, on June 
3 0 t h .  The problem being, though, w i t h  resolving i t  along 

perhaps the lines you suggested, a t  least from the Attorney 
General ' s perspective, the compromi se woul d be t o  compromi se 
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the people's pos i t ion .  The contract  language i s  so patent ly  

clear t o  us t h a t  we don ' t  see a way, despite a l l  o f  the 

creat ive arguments, and the double d i p  attempts on the 67 

percent, and some o f  the other th ings t h a t  have been prof fered 

to  you as i f  t h i s  i s  some confusing issue here t h a t  t h i s  

contract has t o  be in terpreted by looking t h i s  way and t h a t  way 

and tu rn ing  and tw is t i ng ,  i t  i s  j u s t  not  t h a t  complicated. 

It i s  very straightforward. You take the  rea l  

revenues, no t  what they thought they were going t o  earn, not 

the excess projected revenues, you j u s t  take what t h e i r  

revenues are and you subtract the number and you fo l low the 

formula almost i n  an elementary school fashion, no t  t o  be 

f l i ppan t .  And so t o  compromise, i f  you w i l l ,  i n  the  

discussion, f rank ly ,  would be t o  compromise some o f  the fo l ks  

that  used t o  be your former const i tuents down i n  S t .  

Petersburg. 

the bene f i t  o f  t h i s  refund. 

I mean, those are the people t h a t  are going t o  get 

And from our perspective anyway, and I ' m  sure from 

the perspective o f  Public Counsel and the  i nd i v idua ls  

representi  ng i ndi vidual c l  i ents , i t  i s d i  f f i cul t t o  compromi se 

dhen the contract  i s  so straightforward. I ' m  sure you can tu rn  

i t  and t w i s t  it, but when you get r i g h t  down t o  i t , and I th ink  

the questions and answers have borne t h a t  out, t h a t  i f  you 

s t i c k  w i th  the  contract  there i s  one view. I f  you go outside 

the contract  there are a l l  sor ts  o f  ways you could look a t  it. 
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3ut the whole purpose o f  t h i s  settlement was t o  s e t t l e  i t  so 

that  you wouldn't  have a r a t e  case and you wouldn' t  have t h i s  

1 ong extended process. Unfortunately, t h a t  appears t o  have 

f a i l e d  a l i t t l e  b i t .  That has been, t o  be q u i t e  candid w i t h  

the Commission, the roadblock i n  resolv ing t h i s  case. 

CHAIRMAN JABER: More questions? 

COMMISSIONER BRADLEY: Yes, j u s t  a statement. M r .  

Kise, I agree w i t h  you, bu t  I hope you can appreciate a t  l e a s t  

my dilemma. We entrusted two pa r t i es  w i t h  the  task o f  coming 

up w i t h  a compromise agreement t h a t  would bene f i t  a l l  o f  the 

pa r t i es  t h a t  have a vested i n t e r e s t  i n  the agreement. And now 

we have a s i t u a t i o n  where those ind iv idua ls  t h a t  we entrusted 

t h a t  r e s p o n s i b i l i t y  t o  now are before us t e l l i n g  us t h a t  the  

agreement i s  o f f ,  and they are asking us t o  make a r u l i n g ,  

And i t  i s  very d i f f i c u l t  t o  make t h a t  r u l i n g ,  i n  my 

opinion, because we were not  p r i v y  t o  c e r t a i n  fac ts  t h a t  would, 

i n  my opinion, al low us t o  - -  i n  my opinion t o  make a r u l i n g  

t h a t  i s  based upon factual  evidence. And i t  i s  j u s t  a very 

d i f f i c u l t  s i t u a t i o n  t h a t  I f i n d  myself i n .  And by a l l  means I 

want t o  render a decision from t h i s  bench t h a t  benef i ts  

everyone. But i t  i s  a major dilemma, and I have t o  admit t h a t  

I have had some very convincing - - i t  has been a very 

compelling argument from both par t ies  as i t  re la tes  t o  t h i s  

discussion today, which makes i t  even more d i f f i c u l t .  

CHAIRMAN JABER: Commissioner Bradley, I th ink  the 
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ieneral wanted t o  address some of your concerns. 
ATTORNEY GENERAL CRIST: I f  I might. Thank you, 

vladam Chair, Commissioners. I get the sense t h a t  you are 
noving toward a motion and a decision shortly, and so - -  

CHAIRMAN JABER: I hope so. 
ATTORNEY GENERAL CRIST: Astute, i s n ' t  i t ?  I t l i n k ,  

:ommissioner, we feel t h a t  the agreement i s  on rather t h a n  the 
agreement i s  o f f .  And we want t o  - - we are here t o  represent 
the people, and t o  support the Public Counsel t h a t  the 
agreement should be on, t h a t  a settlement was reached, t h a t  i t  

i s  clear, t h a t  there have been presentations made t o  you 

zarlier t h a t  agree w i t h  the number t h a t  we t h i n k  i s  

appropri ate, $23 mi 1 1 ion.  
We t h i n k  you ought t o  respect i t .  We t h i n k  you ought 

to  enforce i t .  And we feel t h a t  t h a t  i s  i n  the best interest 
of the p u b l i c  t h a t  a l l  of us work for. I mean, the name of 

your Commission i s  the Public Service Commission. We are a l l  

public servants. And i t  i s  an important role, and i t  sometimes 
i s  a difficult role, no question about i t .  B u t  w i t h o u t  you 

performing your duty today, nobody represents the people t h a t  
are serviced by Progress Energy. 

And we would implore you t o  t h i n k  about those people 
who are counting on you today, and t o  rule t h a t  the $23 mill ion 

t h a t  was agreed t o  as a refund for them be enforced. They have 

a right t o  get i t .  And I respect whatever decision you make 
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today, but I would implore you t o  please, please do tha t .  

CHAIRMAN JABER: Thank you, General. 

Legal, help us set  the  foundation f o r  a possible 

motion. 

one o f  a pub l i c  i n t e r e s t  standard i n  the  sense t h a t  when we 

approved the settlement, we approved i t  under our ratemaking 

au thor i ty  which was the  au tho r i t y  t o  u l t i m a t e l y  resolve what 

rates,  service, and terms o f  condi t ions would be. 

I have always viewed the reso lu t ion  o f  t h i s  i tem t o  be 

And i t  i s  my understanding t h a t  i f  t h i s  were t o  go up 

t o  the Supreme Court o f  F lo r ida ,  which I r e a l l y  hope i t  

doesn't ,  regardless o f  the outcome I hope we can move on and 

provide c e r t a i n t y  t o  the company, t o  the  consumers tha t  the 

company serves, and t o  a l l  the par t ies .  But saying a l l  o f  

t ha t ,  help me understand what the appel late standard i s  and 

what would be expected o f  us as the cour t  reviews our order. 

MS. BRUBAKER: I had some discussions w i t h  David 

Smith, w i th  our appellate d i v i s i o n  yesterday about what the 

standard would be. He ind icated t o  me t h a t  i t  would most 

l i k e l y  be a c l e a r l y  erroneous standard. 

I ' m  not as knowledgable about appel late standards as M r .  Smith 

i s ,  but i t  i s  i n  l i n e  w i t h  whether there has been a c lear  abuse 

o f  d iscret ion,  i s  my understanding. 

I w i l l  c e r t a i n l y  admit 

CHAIRMAN JABER: And i f  I looked a t  the reso lu t ion  o f  

t h i s  item today as one o f  what d i d  I t h i n k  I was vot ing on when 

I approved the settlement, t h a t  - -  
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consistent w i th  tha t  standard. 

CHAIRMAN JABER: Okay. Commissioners, I asked f o r  a 

motion, and I would note t h a t  t h i s  i s  not  - -  I don ' t  know, 

maybe I look a t  these th ings d i f f e r e n t l y .  This i s  not a harder 

decis ion f o r  me than the ones I made l a s t  Tuesday or the 

Tuesday before. Every decis ion we make impacts 16 m i l l i o n  

people i n  the state.  And it i s  our job  t o  make these 

decisions. 

t h i s  decision harder than the l a s t  ones we made. So w i t h  t h a t ,  

I ask f o r  a motion. 

It i s  an awesome respons ib i l i t y ,  bu t  I don ' t  f i n d  

Commissioner Bradley. 

COMMISSIONER BRADLEY: We have a1 ready previously 

approved the settlement , i s  t h a t  correct? 

MS. BRUBAKER: Correct. 

COMMISSIONER BRADLEY: So today what w i l l  we 

e f f e c t i v e l y  be doing? Reapproving, reconfirming our 

approvement? 

MS. BRUBAKER: I t h i n k  i n  essence t h a t  would be 

correct .  Essent ia l l y  you are i n t e r p r e t i n g  a disagreement and 

what the outcome o f  t h a t  - - how t h a t  disagreement should be 

se t t led .  I ' m  not sure i f  I - -  
COMMISSIONER BRADLEY: Well, i f  we - - I hate t o  use 

the word reapprove our previous approval, how e f f e c t i v e l y  are 

we - -  how are we e f f e c t i v e l y  deal ing w i t h  the disputes t h a t  are 
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)efore us as i t  relates t o  w h a t  the terms of the agreement are? 
: s  i t  t h a t  we are going t o  rule separately on the disagreement 
)r i s  i t  t h a t  we are just going t o  maybe entertain a motion t o  
:onf i rm our previ ous approval ? 

CHAIRMAN JABER: I t ' s  a fair  question. Issue 2, we 
ire ultimately here because Public Counsel filed a motion t o  
mforce the settlement agreement. Commissioner Bradley's 
juestion i s  fa i r .  We would be entertaining the motion t o  
mforce the settlement agreement and our order by either 
iccepting one of those three options or an opt ion t h a t  we come 
ip w i t h  on our own. 
question. What i s  i t  - -  and i n  resolving a l l  of those options 

ir an option on our own, we would be addressing the three 
ioints of contention, t h a t  i s  Commissioner Bradley's question. 

I t h i n k  t h a t  i s  Commissioner Bradley's 

COMMISSIONER BRADLEY: Right .  

COMMISSIONER DAVIDSON: And, Madam Chair, I had a - -  
l o t  t o  jump i n  w i t h  Legal, b u t  i n  terms of process, my motion 
Mas going t o  be t h a t  we - -  assuming we have agreement on actual 
2002 revenues, I know there i s  some difference between the 
parties, b u t  l e t ' s  take t h a t  out  of the equation for a minute. 
Yy motion was going t o  be t h a t  we proceed 
adjustment - by- adjustment on the three adjustments. The interim 
revenue refund adjustment , the service fee 1 i g h t i  ng i ncrease, 
and the rate reduction not  i n  effect arguments, reach a 

determination on each one of those three, and then address the 
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spec i f i c  opt ions o f  t he  S t a f f ' s  recommendation so t h a t  we so r t  

3 f  cover - -  once we go through those th ree  adjustments and 

reach a r u l i n g  on tha t ,  we u l t i m a t e l y  then know what the  

Aecision i s ,  and i t  makes i t  easier  t o  a r t i c u l a t e .  That i s  

Mhat I am comfortable w i th ,  because I have d i f f e r e n t  issues and 

zoncerns w i t h  each o f  those adjustments. 

nakes sense t o  the  r e s t  o f  the  Commission. 

I d o n ' t  know i f  t h a t  

CHAIRMAN JABER: It does. Obviously I w i l l  defer  t o  

the w i l l  o f  t he  ma jo r i t y .  I have t o  t e l l  you t h a t  I may 

have - - I may have a problem w i t h  how I vote on a motion 1 i ke 

tha t ,  because I d o n ' t  - -  I have no t  viewed i t  as 

adjustment-by-adjustment. But t h a t  i s  no t  t o  t h e  say t h a t ,  you 

know, i f  i t  works f o r  the  ma jo r i t y ,  i t  i s  c e r t a i n l y  something 

tha t  I can t r y  t o  accommodate. 

COMMISSIONER BRADLEY: And I d o n ' t  d isagree w i t h  

e i t he r  o f  you, bu t  I j u s t  want t o ,  i f  poss ib le ,  f o r  our 

decis ion t o  be c lea r  and concise and understandable t o  a l l  o f  

the pa r t i es .  

CHAIRMAN JABER: Exact ly .  Le t  me throw some comments 

and see i f  one o f  you can make a motion cons is ten t  w i t h  it. 

I t ' s  f i n e  i f  you can ' t ,  bu t  j u s t  t o  get  i t  s ta r ted .  I have 

never be l ieved t h a t  sett lements are pe r fec t .  They are not  

pe r fec t .  

the  set t lement agreement t h a t  we en ter ta ined i n i t i a l l y  as a 

negot iated agreement t h a t  gave the  company a l i t t l e ,  and took a 

I see them as a compromise. I see the  prov is ions o f  
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l i t t l e ,  t h a t  gave the consumers a l i t t l e  and took a l i t t l e .  

i s  not a perfect document. 
approved i t  t h a t  i t  would be a perfect document. What i t  was, 

frankly, and I s t i l l  believe i t  i s ,  an excellent resolution of 

a process t h a t  could have been very, very expensive. And t h a t  

i s  not  good for the consumer and i t  i s  not  good for the 
company. 

I t  

I t  was never my intent as I 

I have t o  te l l  you I'm not going t o  support Progress' 
position today regardless of how the Commissioners vote, but  I 

vJant t o  explain why. I do not believe consumer advocates - - I 

d o n ' t  know i f  you have made this accusation or no t ,  b u t  t o  the 
degree you believe Progress has acted i n  i l l  f a i t h ,  I d o n ' t  
believe t h a t .  I really d o n ' t  t h i n k  this was malicious. I 

d o n ' t  t h i n k  i t  was something t h a t  they tricked us or they 
conspired w i t h  regard t o  w h a t  was presented t o  me and w h a t  I 

thought I was voting on. I t h i n k  i t  was a very unfortunate 
situation. 

B u t  saying a l l  of t h a t ,  I know the questions I asked, 
I know w h a t  I voted on, I know w h a t  I heard, and I was entitled 
t o  rely on those statements. You know, and the other t h i n g ,  

frankly, from my own perspective, as a Commissioner t h a t  
who1 eheartedl y supported your settlement , I bragged about i t .  
A t  your i n v i t a t i o n ,  a t  the consumer advocate's i n v i t a t i o n ,  I 

remember Jack Shreve and I sitting a t  conferences t a l k i n g  about 
how wonderful the settlement i s ,  and I s t i l l  believe t h a t .  I t  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

141 

i s  a model o f  a settlement. 

today, you have an excel lent  settlement and you were excel lent  

i n  coming t o  the  tab le .  

I n  sp i te  o f  how you may fee l  

And I t h i n k  t h a t  I owe you today regulatory  

zertainty.  And I am comfortable w i t h  how I o r i g i n a l l y  voted, 

md how I o r i g i n a l l y  voted i s  consistent w i t h  Option 1 i n  

S t a f f  3 recommendation. 

Commissioners, does t h a t  generate any other comments 

3 r  a motion? That 's  where I am. 

COMMISSIONER DEASON: Madam Chai rman, I am prepared 

t o  make a motion and have been f o r  sometime. 

CHAIRMAN JABER: 

COMMISSIONER DEASON: F i r s t  o f  a l l ,  before I make the 

notion, l e t  me make an observation and comment, and i t  probably 

re i te ra tes  something t h a t  you said e a r l i e r .  This issue has 

gotten a great deal o f  a t ten t ion ,  r i g h t f u l l y  so. I want t o  

commend the pa r t i es  on t h e i r  presentations and t h e i r  

par t i c ipa t ion .  

a l l  sides. We have a d i f f i c u l t  decision t o  make, but  i t  i s  

something t h a t  we are here t o  do, and we are prepared t o  go 

forward w i th  t h a t .  

Let s do i t  , Commi ss i  oner Deason. 

I t h i n k  we have heard reasonable arguments from 

I t h i n k  t h a t  the par t ies  would have t o  agree t h a t  the  

Commission has been very open i n  wanting t o  hear from everyone, 

and t h a t  we have thoroughly heard the arguments and have given 

everyone ample opportuni ty.  I hope the pa r t i es  would agree 
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r i t h  t h a t ,  because I feel  s t rongly  t h a t  t h i s  Commission has 

; r ied t o  provide a l l  pa r t i es  ample opportuni ty t o  adequately 

iddress these issues. 

Having said tha t ,  I want t o  make a motion. And p a r t  

If the reason t o  go ahead and get i n t o  the phase o f  a motion i s  

;hat whi le the argument has been enl ightening and enter ta in ing,  

;o some extent, I t h i n k  i t  i s  t ime now f o r  us t o  de l iberate 

mong ourselves and, o f  course, w i t h  our S t a f f ,  not  t o  exclude 

;hem, but I t h i n k  we have reached t h a t  l e v e l .  

And, Commissioner Davidson, i n  response t o  your 

les i re  t o  address the adjustments one-by-one, I have no problem 

J i th  t h a t ,  but  I ' m  going t o  put the  motion out as one o f  the 

ipt ions.  And then I would welcome the opportunity t o  discuss 

?ach one o f  these adjustments o r  nonadjustments as you want t o  

:haracterize them i n  tu rn .  But my motion would be t o  approve 

i t a f f ' s  Option 1 on Issue 2. That i s  the motion. 

COMMISSIONER BRADLEY: Madam Chair , before we second 

;he motion - -  

CHAIRMAN JABER: Go ahead, Commissioner Bradley. 

COMMISSIONER BRADLEY: Commissioner Deason, I don ' t  

lave any disagreement w i th  t h a t ,  bu t  I do t h i n k  t h a t  i n  order 

f o r  us t o  have c l a r i t y  t h a t  we need t o  have some discussion or  

have some r u l i n g  as t o  what our motion r e a l l y  means, not j u s t  

throwing i t  out. And maybe Commissioner - - maybe someone has 

some statements t h a t  can be made, o r  some motions, some 
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ons. I j u s t  want t o  be c rys ta l  c lear  as t o  

y saying here today and put t h i s  t o  bed. 

CHAIRMAN JABER: Okay. 

COMMISSIONER DEASON: What the motion i s  i s  t o  

approve S t a f f  on i t s  recommended Option 1, which as I 

mderstand t h a t  i t  would be t o  grant the Publ ic Counsel Is 

request t o  enforce the agreement, t h a t  i t  would c a l l  f o r  an 

addit ional refund subject t o  t h a t  agreement f o r  a t o t a l  refund 

D f  some $24 m i l l i o n .  I don ' t  have the  exact number. I ' m  

sorry, a t o t a l  refund excluding i n t e r e s t  o f  $23,034,000 would 

be the t o t a l  refund. 

And I can add addi t ional  c l a r i f i c a t i o n s .  I f  you have 

spec i f i c  questions, I w i l l  be g lad t o  t r y  t o  answer those. 

COMMISSIONER BRADLEY: Okay. And I guess, you know, 

I t h i n k  t h a t  today S t a f f  made some reference t o  the f a c t  t h a t  

2002 should be - - i t  should be c lear  t h a t  2002 represents 84 

m i l l i o n  rather  than 125 m i l l i o n ,  and I was j u s t  wondering how 

your motion might impact t h a t  statement o f  f a c t  t h a t  comes from 

S t a f f .  

has t o  say and then - -  
I would j u s t  l i k e  t o  hear what Commissioner Davidson 

CHAIRMAN JABER: We1 1 , Commi ss i  oner Davidson, you 

have been i n v i t e d  t o  speak. But j u s t  t o  address t h a t ,  the 

second p a r t  o f  S t a f f ' s  statement we also need t o  focus on, 

which i s  i t  i s  t h e i r  recommendation t h a t  t h a t  annualization 

amount wasn ' t  accounted f o r  s p e c i f i c a l l y  i n  the - -  
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COMMISSIONER BRADLEY: It was or  was not? 

CHAIRMAN JABER: Was not .  But the  other th ing ,  you 

know, I agree w i t h  you we should be as c lear  as possible. And 

i f  you look a t  Option 1 - - can you t e l l ,  Commissioner Davidson, 

I 'm buying you more time? 

COMMISSIONER DAVIDSON: I ' m  ready whenever you are, 

Chair . 
CHAIRMAN JABER: Okay. 

COMMISSIONER BRADLEY: And I t e l l  you, we voted on 

Option 1 the l a s t  t ime, and apparently i t  was unclear. So I am 

j u s t  wondering how we can be c learer  and most concise t h i s  time 

around. 

CHAIRMAN JABER: Commissioner Bradley, i f  you look a t  

Option 1 and you look a t  those three adjustments - -  and, 

Commissioner Deason, don ' t  l e t  me put  works i n  your mouth - -  

but  t h a t  i s  your treatment o f  those three adjustments. 

COMMISSIONER DEASON: As S t a f f  has described, t h a t  i s  

correct .  

COMMISSIONER BAEZ: I w i l l  t e l l  you what I t h i n k  the 

motion means, and I w i l l  j u s t  go back t o  S t a f f ' s  recommendation 

centers around whether adjustments are appropriate or not. And 

I t h i n k  you heard Mr. Devl in and Mr. Slemkewicz both k ind o f  

couch t h e i r  answers from a regulatory  standpoint i n  the f a c t  

t ha t  there wasn't anything e x p l i c i t  i n  the agreement. 

s tent  w i th  what the movants are Obviously t h a t  i s  cons 
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iroposing. 
Zertainly what the motion is, I think you are saying that, you 
mow, if the adjustments are not explicit in the agreement, 
then they are inappropriate. Anything that is not contemplated 
2xplicitly in the agreement is inappropriate. And I think that 
i s  consistent with all the points of contention that Progress 
i s  supporting. 

So I think to the extent of being clear on 

CHAIRMAN JABER: I tell you, we have a motion on the 
table. 
irobably ask if there is a second, and then go from there. 

I guess from an efficiency standpoint, I should 

Commi ssi oner Davi dson? 
COMMISSIONER DAVIDSON: Well, I may very well be 

irepared to second the motion. However, I think it is - -  from 
ny standpoint it is critically important for me to go 
jd justment - by- ad justment for di scussion purposes, not to tab1 e 
the motion, so that we can provide some additional certainty 
vhy it is that we are accepting or rejecting adjustments. 

Three adjustments have been made, and I think those 
lave been put at issue in this case. And I understand 
:omm ssioner Baez's point that Staff has said generally that 
jdju tments are not proper. But I still, without tabling the 
notion at all, and perhaps being at a point to second it, would 
like to engage in a little bit of discussion on those. And if 
IO one has objections, I can give you my thoughts on those. 

CHAIRMAN JABER: I certainly don't. 
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Commissioners, I d o n ' t  have any problem w i t h  t h a t .  I 

l e f e r  t o  the w i l l  o f  the  major i ty .  

notion on the tab le,  i s  there any problem w i t h  tha t?  

COMMISSIONER DEASON: That 's  f i n e  w i t h  me. 

CHAIRMAN JABER: Go ahead, Commissioner Davidson. 

COMMISSIONER DAVIDSON: And I would j u s t  l i k e  t o  

Recognizing there i s  a 

s t a r t  w i t h  a comment. One, t o  thank, s o r t  o f ,  a l l  the pa r t i es  

and S t a f f  here. From the  outset I have been o f  the  view t h a t  

t h i s  matter came before us as a motion t o  enforce a settlement 

agreement. We d i d  not  have a hearing, we d i d  not  take 

zvidence, i t  came before us. As I indicated t o  our General 

:ounsel, I believed and w i l l  bel ieve i n  a1 1 fu tu re  cases o f  

t h i s  nature t h a t  i t  i s  c r i t i c a l l y  important f o r  the  arguments 

D f  a l l  o f  the pa r t i es  t o  be duly  considered. 

I bel ieve S t a f f  put  f o r t h  a good recommendation here. 

I f  a ma jo r i t y  o f  the Commissioners agree w i t h  O f f i c e  o f  Publ ic 

Counsel, t h a t  recommendation provides an a1 te rna t ive .  I f  the 

major i ty  o f  the Commissioners agree w i th  Progress' pos i t ion ,  

tha t  recommendation provides an a l te rna t ive .  I f  a ma jo r i t y  o f  

the Commissioners u l t i m a t e l y  say, gosh, we c a n ' t  resolve t h i s ,  

we don ' t  know what t o  do, whi le  we may or  may not  agree w i t h  

the t h i r d  option, i t  does provide a vehic le f o r  consideration 

o f  an option. 

Without a t  a l l  t r y i n g  t o  be c r i t i c a l ,  we have got 

great technical s t a f f  here. This dispute, i n  essence, i s  a 
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najor breach o f  contract dispute. A t  issue really i s  $18 

n i l l i o n .  Progress has said we owe 5 mill ion,  Public Counsel 
and the Attorney General has claimed 23 million. A t  issue i s  
$18 million. T h a t  i s  a l o t  of money. 
a contract dispute. We have been tasked w i t h  considering and 

applying an array of contract law, including the parol evidence 
rule, w h i c h  i s  i tself  a whole body of contract l aw,  and also 
regul atory pol icy. 

I t  i s  a l o t  of money i n  

Despite t h a t  this i s ,  i n  essence, a contractual 
dispute, a legal dispute, we assigned nonlegal s t a f f  as the 
lead on this case. And, aga in ,  I am not trying t o  be cr i t ical .  
Yr. Devlin and Mr. Slemkewicz are extremely bright. I have 
enjoyed and learned a l o t  from working w i t h  them. In my view, 
though, we should have had a legal staffer as the lead on this 
case, and there t o  consider a l l  of the views and arguments of 

a l l  the parties. T h a t  i s  sort of my public statement. 
Moving toward the item t h a t  I raised, the actual 

adjustments, my - -  
CHAIRMAN JABER: Commi ssioner Davi dson, do you mind 

i f  I respond one-by-one, because I know you have sort of 

invited us t o .  And i t ' s  really not  - -  

COMMISSIONER DAVIDSON: Absol utely. 
CHAIRMAN JABER: - -  t o  respond t o  your comment 

necessarily, b u t  t o  explain the process as i t  starts out  from 
Legal. And perhaps I know this better t h a n  the rest ,  because I 
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started my career here a t  the PSC i n  our Legal Department, and 

a department t h a t  was very busy processing rate cases. I was 
in the water department. 

And as Harold and Jennifer can te l l  you, because I 

hired Jennifer years ago, Legal is  a very integral part of the 
process. And I started t o  correct you on June 30t I ,  Harold, 
and I decided i t  wasn ' t  worth i t .  My bet i s ,  and this i s  an 
opportunity for you t o  clarify i t ,  my bet i s  Jennifer Brubaker 
rewrote a significant part of t h a t  recommendation, and t h a t  
Legal was a v i t a l  part of the team. And we shouldn't be misled 
by which part of our team is designated OPR. The last  I heard, 
Legal was a very v i t a l  part of the team. And I t h i n k  t h a t  i s  

something t h a t  should be clarified. Harold? 
COMMISSIONER DAVIDSON: I f  I can jump i n  before you 

clarify, Harold. My understanding from senior staff here i s  
t h a t  Mr. Slemkewicz was the lead draftsperson of the 
recommendation. I understand Ms. Brubaker was identified. My 

preference on matters such as this would be t h a t  Legal be a 
lead draftsperson of purely legal matters like this ,  and then 
t o  the extent there i s  a call for technical expertise, t h a t  i s  

fine. 

Again, my intent i s  not  t o  be cr i t ical .  And the 
chair and I may just differ on th i s ,  b u t  t h a t  i s  a very grave 
concern t h a t  I have had from the outset. Again, I want  t o  

commend, I t h i n k  a l l  S t a f f  i n  th is  case have done a commendable 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10  

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

149 

job. 

COMMISSIONER BRADLEY: And I t h i n k  we need t o  be 

c lear  t h a t  Mr. Slemkewicz was the  lead draftsperson on a d r a f t  

recommendation, not a recommendation. On the draf t  o f  a 

recommendat i on. 

MR. McLEAN: A l l  the  d r a f t s  and a l l  o f  those f i n a l  

and so f o r t h  was p r e t t y  much a team e f f o r t .  You three 

Commissioners are t a l k i n g  about a very s im i la r  remedy. The 

only  area i n  which I t h i n k  you d i f f e r  i s  who i s  ac tua l l y  going 

t o  provide the lead draftsmanship. And I t h i n k  i t  i s  probably 

t r u e  i n  the major i t y  o f  the orders t h a t  Legal i s  ac tua l l y  

responsible f o r  the lead draftsmanship. 

There i s  a d i s t i n c t i o n  between OPR, the  o f f i c e  o f  

It i s  not a d i s t i n c t i o n  primary and the o f f i c e  o f  support. 

without a d i f ference.  Each team needs a leader. But t h i s  i s  

most assuredly a team. Each o f  those d r a f t s  were team e f f o r t s .  

I hope t h a t  answers your concern. We w i l l  make 

adjustments t o  ensure t h a t  when the primary tenor o f  the 

recommendation i s  t o  be l ega l ,  t h a t  the primary person - - the 

primary draftsman i s  a lawyer. 

COMMISSIONER DAVIDSON : Thank you, Harol d. 

Going though the actual adjustments, I was not the 

benef ic iary  o f  the agenda and the  agenda conference a t  which 

these d i f f e r e n t  adjustments were made, but s t a r t i n g  w i th  the 

f i r s t  one, the i n te r im  refund adjustment and applying bas i ca l l y  
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p r inc ip les  o f  res judicata and c o l l a t e r a l  estoppel. 

look a t  Page 5 o f  the order, Paragraph 14 seems t o  me as 

someone who i s  reading t h i s ,  not  f o r  the f i r s t  t ime here, but 

as a new member o f  the Commission, t h a t  Paragraph 14 seems t o  

make p r e t t y  c lear  tha t  the appropriate i n t e r i m  refund 

adjustment i s  t h a t  asserted by OPC, $24,630,000. That seems t o  

be the i n t e n t  o f  the Commission there.  So I disagree w i th  Mr. 

Sasso's assert ion t h a t  the Commission d i d n ' t  address t h a t  i t e m ,  

because t o  me i t  seems t h a t  i t  d id .  That i s  my pos i t i on  on the 

f i r s t  adjustment. 

I f  you 

With regard t o  the second adjustment, I have reviewed 

t h i s  contract  and the - - I have reviewed the contract  I would 

say tens o f  t imes. I have reviewed the attachment qu i te  a few 

times, bu t  not  near ly t o  the extent I have reviewed the 

contract .  But I th ink  i t  i s  a basic p r i n c i p l e  o f  contract  l a w  

t ha t  - -  I t h i n k  the basic p r i n c i p l e  o f  cont ract  l a w  t h a t  a 

document as an integrated whole would apply here, and even 

though we have matters attached i n  an e x h i b i t ,  those matters 

are p a r t  o f  the  settlement agreement. 

And I have taken note o f  Progress's arguments, and I 

have studied t h i s  and I have ac tua l l y  looked through the 

contract f o r  a supporting basis by which the service fee 

l i g h t i n g  increase adjustment could be expressly made, and I 

keep coming back t o  the same conclusion t h a t  however the tariff 

and the exh ib i t s  as you deal w i th  those items, the  items a r e  
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s t i l l  revenue, no matter how they are dea l t  w i th .  So my 

pos i t ion  on the  service fee l i g h t i n g  increase i s  t h a t  t h a t  

adjustment, based on the record before us, i s  not  s t rongly  

supported. I don ' t  see a basis f o r  addressing t h a t .  

The $41 m i l l i o n  adjustment has caused me greater 

concern. And I take note o f  the f a c t  t h a t  i n  the contract  the 

the e f fec t i ve  date o f  the agreement i s  May 1 s t .  Paragraph 1 o f  

agreement, which i s  a matter o f  p r i nc ip les  o f  contract  l a w ,  

seems t o  ind ica te  i t s  high p r i o r i t y  and importance i n  the  

agreement. The placement o f  t h a t  prov is ion seems t o  ind ica  e 

tha t  unless otherwise provided f o r ,  the subsequent t e x t  o f  the 

agreement i s  modi f i e d  by t h a t  agreement. 

The l a s t  sentence o f  Paragraph 1, however, says t h a t  

i t  does not  apply t o  - - I bel ieve Paragraph 2 - - o r  5, 6, and 

- -  6, 7 and 15, the pa r t i es  s p e c i f i c a l l y  a r t i c u l a t e  a revenue 

sharing plan i n  Paragraph 6,  Provisions 1 and 2. That 

paragraph i s  not  subject t o  the e f f e c t i v e  date prov is ion i n  

Paragraph 1. 

That said, I am also cognizant o f  the argument t h a t  

41  m i l l i o n  o f  t h a t  125 m i l l i o n  permanent annual r a t e  reduction 

doesn't  apply i n  the year 2002. And t h a t  i s  r e a l l y  s o r t  o f  the 

issue t h a t  I have been s t rugg l ing  w i t h  here. And I put  t h a t  on 

the tab le ,  and I ' v e  got d i f f e r e n t  thoughts on i t , but  I would 

l i k e ,  i f  possible, before we ac tua l l y  second the  motion, t o  get 

other Commissioners' thoughts on t h a t  $41 m i l l i o n  adjustment. 
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CHAIRMAN JABER: Who wants t o  s t a r t ?  

COMMISSIONER DEASON: 

CHAIRMAN JABER: Commi ssi  oner Deason. 

COMMISSIONER DEASON: F i r s t  o f  a1 1 , I am i n  agreement 

I can share my thoughts. 

t h a t  we need t o  confine ourselves, as was the decis ion on June 

30th, t o  the order, the  agreement, and the t r a n s c r i p t  o f  the 

agenda conference where we approved the s t i p u l a t i o n .  A s t r i c t  

reading o f  the agreement does not provide f o r  there t o  be an 

adjustment. That enters i n t o  the ca lcu lat ion,  i n t o  my 

determination. 

Also, I t h i n k  - -  I agree w i th  Mr. Sasso t h a t  we need 

t o  read t h i s  document as a whole. 

percent factor  which i s  a p a r t  o f  the settlement i t s e l f  was the 

pa r t i es '  means o f  recognizing t h a t  the r a t e  reduct ion d i d  not 

take place u n t i l  May the  1 s t .  So there was a f ac to r  o f  - -  i s  

i t  61.7 o r  67.1, whatever the  factor  i s ,  we a l l  know what i t  

i s ,  t h a t  i t  was applied. 

I bel ieve t h a t  the 67.1 

So there i s  recogni t ion w i t h i n  the actual mechanics 

o f  the ca lcu la t ion  t h a t  the  r a t e  reduction d i d  not  take place 

u n t i l  May the 1 s t .  So f o r  those reasons, I bel ieve  t h a t  we 

should not a t  t h i s  po in t  make an adjustment t o  2002 revenues t o  

decrease those revenues by the 41 m i  11 ion.  

CHAIRMAN JABER: Commissioner Davidson, the only  

th ing  I would add t o  what, so as not t o  repeat i t ,  I should 

j u s t  say I wholeheartedly agree w i th  tha t .  But I also looked 
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a t  the other provisions o f  the contract ,  namely how we handled 

the depreciat ion expense and the time per iod we allowed, o r  

agreed t o  al low them t o  go back and recover, and what 

f l e x i b i l i t y  t h a t  gave the  company. 

So t o  r e v i s i t  the  annualization as i t  re la tes  t o  the 

r e v i  s i t  many other th ings, 

ooking a t  the - -  
may I add one quick th ing,  

agree w i t h  what Mr. Twomey 

i n  the settlement t o  125 

n i l l i o n ,  t h a t  the  t r u e  e f f e c t  o f  t h i s  settlement i s  a 9.25 

3ercent reduction i n  rates,  and those are the  t a r i f f e d  rates.  

That i s  r e a l l y  what the essence o f  the agreement i s .  And i t  i s  

the revenues t h a t  those rates generate, actual consumption and 

Jse o f  e l e c t r i c i t y  t h a t  appl ied t o  those reduced rates,  t h a t  i s  

rJhat generates the  revenue. And once we get the actual revenue 

lumber, then t h a t  i s  what calculate 

additional refund. 

So the  f a c t  t h a t  there i s  

lumber, whi le  I t h i n k  i t  should be 

Jseful informat ion,  the rea l  mechan 

whether there i s  t o  be an 

reference t o  a $125 m i l l i o n  

n the agreement, i t  i s  

cs, the rea l  essence i s  the 

3.25 percent r a t e  reduction, the t a r i f f e d  ra te .  

CHAIRMAN JABER: Commissioner Brad1 ey, you wanted t o  

zomment, too? 

COMMISSIONER BRADLEY: Well, yes. I agree t h a t  the 
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9.2 percent f i g u r e  should be used, and t h a t  al lows f o r ,  i n  my 

opin ion,  e i t h e r  an adjustment up o r  down. I s  t h a t  understood 

by a l l  the pa r t i es ,  ra the r  than us ing the  hard f i gu re?  

CHAIRMAN JABER: I t h i n k ,  Commissioner, we are a t  

t h a t  stage where we wanted t o  l i m i t  t he  discussion t o  t he  

Commissioners and s t a f f .  

COMMISSIONER BRADLEY: I know. I ' m  j u s t  l e t t i n g  i t  

be known t h a t  I t h i n k  t h a t  we need t o  support t h a t  and t h a t  

t h a t  needs t o  be made c rys ta l  c lea r  w i t h  the  pa r t i es  who have a 

vested i n t e r e s t  i n  our decision-making today. 

CHAIRMAN JABER: And what i s  i t  - - we need what? 

COMMISSIONER BRADLEY: Well ,  I agree w i t h  

Commissioner Deason, ra the r  than use the  $41 m i l l i o n  

adjustment, I t h i n k  we need t o  use the  9.2 f i gu re ,  and then 

t h a t  al lows us t o  have the  - - w e l l ,  i t  al lows f o r  the  process 

t o  have the  f l e x i b i l i t y  e i t h e r  t o  ad jus t  up o r  t o  ad jus t  down 

based upon c e r t a i n  condi t ions t h a t  might occur. 

CHAIRMAN JABER: Okay. Any other  comments? 

Commi ss i  oner Davidson. 

COMMISSIONER DAVIDSON: Jus t  f o r  a po in t  o f  

c l a r i f i c a t i o n ,  i s  the  issue t h a t  - -  and I t h i n k  t h i s  i s  a 

f o l l ow ing  up t o  Commissioner Deason's comment on Mr. Twomey's 

p o i n t  t h a t  t he  125 m i l l i o n  i s  r e a l l y  marshmallow f l u f f ,  i t  - -  

COMMISSIONER DEASON: I d i d n ' t  use those words. 

(Laugher. ) 
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COMMISSIONER DAVIDSON: No, I t h i n k  M r .  Twomey d id .  

CHAIRMAN JABER: He sa id - -  
COMMISSIONER DAVIDSON: I don ' t  t h i n k  he said 

marshmallow, I t h i n k  he sa id p o l i t i c a l  f l u f f .  

COMMISSIONER BAEZ: P o l i t i c a l  f l u f f .  

COMMISSIONER DAVIDSON: I s  the question, 

Commissioner Bradley, t h a t  going forward we a l l  understand t h a t  

the focus i s  a permanent annual r a t e  reduction o f  9.25 percent. 

And whatever rea l t ime t r u e  data come i n ,  t h a t  we analyze t h a t  

data, and t h a t  OPC analyze the  amount o f  refund or  no refund 

based on a 9.25 percent r a t e  reduction instead o f  th ink ing  

about i t  i n  terms o f  125 m i l l i o n ?  

COMMISSIONER BRADLEY: Precisely. 

COMMISSIONER DAVIDSON: Okay. 

CHAIRMAN JABER: As long as - - f o r  me i n  terms o f ,  

because I ' m  going t o  support the motion, as long as i t  i s  

understood t h a t  annualizing any amount f o r  2002 i s  not what I 

am supporting, because I don ' t  t h i n k  the  contract  was c lear .  

You know, s p e c i f i c a l l y  allowed f o r  t ha t .  As long as t h a t  i s  

c lear - -  
COMMISSIONER BAEZ: I ' m  sorry,  I d o n ' t  understand. 

COMMISSIONER BRADLEY: But 2002 al lows f o r  the 

ca lcu la t ion  t o  begin i n  A p r i l  or  May? How many months i s  i t  

f o r ?  

CHAIRMAN JABER: What ' s your question? 
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COMMISSIONER BRADLEY: I n  2002 the ca lcu la t ion  i s  

going t o  be d i f f e r e n t ,  the 9.2 i s  going t o  apply t o  a d i f f e r e n t  

number o f  months as compared t o  the  years i n  the fu ture.  Are 

you saying f o r  12 months? 

COMMISSIONER DEASON: For 2002 we have 12 months o f  

revenue and 12 months o f  consumption. For the  f i r s t  four 

months i t  i s  a t  a higher r a t e  than i t  i s  f o r  the subsequent. 

But you add i t  a l l  together a t  the  end o f  the  year and you come 

up w i t h  a t o t a l  revenue number, and t h a t  i s  what you use t o  

ca lcu late whether there should be an addi t ional  refund. That 

i s  the  way I understand. 

recommendation, and t h a t  i s  what I would want t o  be clear 

w i t h i n  the motion. 

I t h i n k  t h a t  i s  S t a f f ' s  

COMMISSIONER BRADLEY: Well, w i t h  t h a t  being the 

case, how do we deal w i t h  the  percentage o f  67.1? 

CHAIRMAN JABER: I t ' s  i n  there. I guess I ' m  looking 

a t  you puzzled, because I don ' t  understand what we need t o  

fu r ther  c l a r i f y .  The 67.1 percent i s  s t i l l  par t  o f  the 

settlement. It w i l l  be included, has been included i n  the 2002 

refund amount as provided f o r  i n  the contract .  

COMMISSIONER BRADLEY: Okay. Let me ask t h i s  

question, maybe t h i s  w i l l  c lear  i t  up. 

67.1 and word i t  t o  ind ica te  t h a t ,  what, 9 .2 percent o f  67.1 

gives us the f i gu re  t h a t  we are t r y i n g  t o  get t o  f o r  2002, does 

tha t  - -  

I f  we use the f igure  o f  
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COMMISSIONER DEASON: The two are unrelated i n  the 

sense t h a t  the 9.25 percent reduction i n  ra tes,  those became 

the new t a r i f f e d  rates e f f e c t i v e  May 1, 2002, and those were 

the rates t h a t  were ac tua l l y  u t i l i z e d  by F lo r ida  Power i n  

b i  11 i ng customers , and t h a t  generated the revenues which became 

p a r t  o f  the t o t a l  revenue base o f  2002 upon which we determined 

or  the agreement determines whether there should be an 

addi t ional  refund. 

I n  ca lcu la t ing  tha t ,  the  fac to r  o f  67.1 percent i s  

applied. And I th ink  t h a t  the pa r t i es  contemplated t h a t  i t  

would make the par t ies  whole i n  the sense t h a t  the  r a t e  

reduction d i d  not take place u n t i l  May the 1s t .  So, i n  

essence, the 67.1 percent fac to r  i s  a f ac to r  which helps o r  

which goes t o  the bene f i t  o f  F lo r ida  Power i n  t h a t  i t  reduces 

the amount o f  refund t h a t  otherwise would be required. And I 

t h i n k  i t  recognizes the f a c t  t h a t  the r a t e  reduct ion d i d  not  

take place u n t i l  May the 1s t .  

COMMISSIONER DAVIDSON: Madam Chair? 

CHAIRMAN JABER: Commissioner Davidson. 

COMMISSIONER DAVIDSON : Fol 1 owing up on Commi ss i  oner 

Deason's question, I agree w i t h  you, Commissioner Deason. I 

also t h i n k  t h a t  Progress has presented arguments t h a t  are 

c red ib le  and not unreasonable. The task f o r  t h i s  Commission i s  

t o  decide - -  we have t o  make a choice, we have t o  make a 

decis ion i n  t h i s  case. And I don ' t  want t o  leave anyone w i t h  
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;he impression tha t  Progress has presented a baseless pos i t ion,  

iecause I th ink  they presented arguments t h a t  have some mer i t .  

I th ink  on balance, given a l l  the fac ts  and 

:ircumstances o f  t h i s  case, tak ing due note o f  our r o l e  i n  

:rying t o  uphold s t i pu la t i ons  and settlements, and a r t i c u l a t e  

sound pub l ic  po l i cy ,  reading i n t o  the contract  some o f  the 

zhings t h a t  Progress would l i k e  us t o  do v i s - a - v i s  t h e i r  

mderstanding, whi le  reasonable i s ,  i n  my view, somewhat less 

measonable than Commissioner Deason's understanding. 

So, again, I t h i n k  both sides have presented 

wguments tha t  have m e r i t .  This i s  a dispute. 

lalance I would support Commissioner Deason's view on t h i s  l a s t  

adjustment. And f o r  t h a t  reason 1 would second h i s  motion. 

CHAIRMAN JABER: Okay, Commissioner Davidson. There 

But I th ink  on 

i s  a motion and a second t o  address the motion t o  enforce the 

settlement by accepting Option 1 i n  S t a f f ' s  recommendation 

found on Page 12 o f  the  recommendation. 

A l l  those i n  favor say aye. 

(Unanimous a f f i rmat ive  vote. ) 

CHAIRMAN JABER: Opposed, nay? 

The motion car r ies  unanimously. 

Part ies,  thank you fo r  being here. 

MR. SHREVE: Commissioner, can I make one comment a t  

t h i s  point? 

CHAIRMAN JABER: Yes. Mr. Shreve, and then Mr. 
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Sasso. 

MR. SHREVE: I ' m  o f f  the case. 

COMMISSIONER DEASON: We have Issue 3, also. 

CHAIRMAN JABER: Yes. 

MR. SASSO: With the Cha i r ' s  indulgence, there i s  an 

issue o f  implementation t h a t  we would l i k e  t o  address. 

CHAIRMAN JABER: Yes , absol u te l y .  

MR. SASSO: Mr. Dolan would l i k e  an opportunity - -  
CHAIRMAN JABER: Absolutely. Thank you, Mr. Sasso. 

You reminded me one o f  the questions, S t a f f ,  I had 

f o r  you i s  i f  we were t o  order what resul ted i n  an addi t ional  

refund, how would i t  be implemented. 

Mr. Shreve, you wanted t o  make a comment? 

MR. SHREVE : 

CHAIRMAN JABER: Okay. But l e t  me f i n i s h  the 

( Inaudi b l  e. M i  crophone o f f  . ) 

thought. Par t ies,  I want t o  thank you f o r  being here. And I 

dholeheartedly agree w i t h  what Commissioner Davidson said. I 

could not have sa id t h a t  be t te r  myself. I t h i n k  t h a t  a l l  the  

arguments were very credi  b l  e. 

Now, S t a f f ,  my question t o  you i s  there has been a 

refund amount made, according t o  the recommendation. What we 

voted today w i  11 r e s u l t  i n  addi t ional  monies being refunded. 

There i s n ' t  a separate issue t h a t  addresses t h a t .  What d i d  you 

2nvi sion, what would you recommend? 

MR. DEVLIN: Well , w e ' l l  have t o  ca lcu late the 
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in te res t ,  roughly 23,034,000 p lus i n t e r e s t ,  and we w i l l  do 

that. And Jack can correct  me i f  I ' m  wrong. No, I ' m  sorry,  i t  

dould be the di f ference. I ' m  sorry ,  i t  i s  18 m i l l i o n ,  whatever 

that number i s  plus i n t e r e s t ,  and we w i l l  calculate t h a t  

amount, and then we w i l l  propose t o  get w i th  the company. And 

normally these matters are handled through c r e d i t  on the  b i l l  

as opposed t o  a separate refund check. 

CHAIRMAN JABER: But what time period? 

COMMISSIONER BAEZ: Does t h a t  Paragraph 8 apply? I s  

that  where we look to?  

MR. DEVLIN: Yes, we would look t o  our r u l e  on 

refunds. 

COMMISSIONER BAEZ: Well, I ' m  looking a t  the l a s t  

sentence t h a t  says a l l  refunds w i t h  i n t e r e s t  w i l l  be i n  the 

form o f  a c r e d i t .  

CHAIRMAN JABER: Paragraph 8. 

COMMISSIONER BAEZ: I mean, i s  t h a t  c o n t r o l l i n g  here, 

or  i s  there some - - I d o n ' t  know what M r .  Sasso i s  going t o  say 

j u s t  yet ,  but  I know t h a t  they have - - there i s  a t  l e a s t  some 

f i l i n g  out there t h a t  al ludes t o  d i f f e r e n t  or a l t e rna t i ve  

imp1 ementation. 

MR. DEVLIN: Yes, I t h i n k  t h a t  prov is ion i s  

con t ro l l i ng  here. Thank you f o r  po in t i ng  t h a t  out. 

COMMISSIONER BAEZ: Can we ask a - -  I don ' t  want t o  

get Mr. Devl in i n t o  t rouble.  
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MR. McLEAN: Yes, I agree. I agree w i th  tha t ,  yes, 

sir. You know, i t  may wel l  be - -  
COMMISSIONER BAEZ: I bel ieve you, too,  Mr. Devlin, I 

j u s t  - -  
MR. McLEAN: And I w i l l  look t o  cor rec t ion  from Mr. 

Devlin. A ren ' t  we looking a t  a f a l l o u t  number here? 

CHAIRMAN JABER: I ' m  sorry,  what? 

MR. McLEAN: I s n ' t  t h i s  l i k e l y  t o  be a f a l l o u t  

number? Given the decision t h a t  you have made, I wonder i f  the 

actual number i s  t o  be controversial? 

COMMISSIONER BAEZ: Well, Madam Chair,  I know t h a t  

Mr. Sasso i s  wanting t o  say something. 

Did you have a comment, Mr. Sasso, on the 

implementation? Maybe we should - -  i f  there i s  an issue, maybe 

we need t o  get i t  out there. 

CHAIRMAN JABER: And, M r .  Sasso, would you also 

address - -  i n  the recommendation movants argue t h a t  the refund 

should s t a r t  September o f  2003. As you address Commissioner 

Baez's question, would you a lso address f o r  me what per iod you 

t h i n k  the c r e d i t  should be made, what month, when would they 

s t a r t ?  

MR. SASSO: Yes. Mr. Dolan w i l l  address those 

i ssues. 

CHAIRMAN JABER: M r .  Dolan, go ahead. 

MR. DOLAN: Chairman, Commissioners, I th ink  now t h a t  
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de know the outcome o f  the decis ion today, i t  i s  appropriate t o  

t a l k  about the implementation. We had a couple o f  thoughts on 

tha t .  

the year-by-year.  We are obviously o f f  calendar here, and 

there has been a suggestion made about when t h a t  might happen. 

I t h i n k  the Paragraph 8 t h a t  was re fe r red  t o  controls 

I th ink  there i s  a t  l e a s t  a couple o f  options, and 

there i s  another option t h a t  I would l i k e  t o  o f f e r  f o r  

consideration t o  the par t ies  f o r  maybe some fo l low-up 

discussion. One option would be t o  do i t  as soon as prac t ica l  

i n  the  f a l l  t ime frame, whether t h a t  be September or October, I 

mean, I t h i n k  t h a t  i s  something t h a t  the  sides can agree t o .  

Another option would be t o  do i t  together w i th  

whatever refund might occur i n  2004. That might be more 

admin is t ra t i ve ly  e f f i c i e n t .  Cer ta in ly  e i t h e r  one o f  those two 

are workable and, you know, the  money would be calculated w i th  

i n t e r e s t ,  so we are c e r t a i n l y  not  advocating f o r  one or  the 

other. I t h i n k  there would be some admin is t ra t ive e f f i c i e n c y  

f o r  perhaps doing the l a t t e r .  

A t h i r d  a l t e rna t i ve  which I d i d  have an opportunity 

i n  the  course o f  some conversations w i th  Mr. Beck i n  attempts 

t o  s e t t l e ,  which we were unsuccessful a t ,  we d id  Lalk  t o  some 

extent about some other issues t h a t  are bubbling. And, you 

know, we f i l e d  a not ice yesterday t h a t  we have some pressure on 

fuel  p r ices  w i t h  the escalat ing gas pr ices.  

a1 t e rna t i ve  t h a t  we would a t  1 east 1 i ke t o  get some 

One other 
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consideration on i s  whether or not i t  would be appropriate t o  
refund the money through the fuel clause. 

And I will  te l l  you i n  a d d i t i o n  t o  the roughly 18 

mil l ion  t h a t  we ta lked  about today,  the effect of the decision 
would take i n t o  account potential monies, depending on actual 
revenues i n  '03, '04, and '05, t h a t  would be refunds, you know, 

more so t h a n  what the company has anticipated as far as this 
agreement. And we are w i l l i n g  t o  consider perhaps p u l l i n g  

those monies forward i n t o  today and perhaps packaging t h a t  a l l  

up i n  an effort t o  help offset the need t o  do something on a 
midcourse basis related t o  fuel. 

I d i d  have very, very preliminary conversations w i t h  

Mr. Beck about this.  I d o n ' t  want  t o  overstate the extent of 

those conversations. B u t  we would we1 come the opportunity 
perhaps t o  t a l k  further w i t h  the parties about this concept. I 
t h i n k ,  you know, the end result i s  the money is  going t o  end up 

i n  the same hands. 
consumers. So we have no intention t o  alter t h a t  outcome, w h a t  

was decided here today. We are just t a l k i n g  about different 
methodologies on how the money might flow back. 

I t  i s  going t o  end up i n  the hands of the 

And i n  the event t h a t  we could reach an agreement, as 
I proposed the third alternative, I t h i n k  i t  would allow the 
company t o  maintain the overall price stabil i ty for the 
consumer through the balance of '03, even i n  the wake of the 
pressure t h a t  we are seeing on natural gas prices. So I just 
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i f f e r  t h a t  f o r  consideration. And I would, you know, c e r t a i n l y  

velcome any comments f rom M r .  Beck o r  the  other pa r t i es  i f  they 

I r e  w i l l i n g  t o  discuss t h a t  fu r ther .  And I t h i n k  u l t imate ly ,  

you know, we w i l l  l i v e  w i th  whatever decis ion i s  appropriate on 

those three options. 

CHAIRMAN JABER: Mr. Dolan, l e t  me f i r s t  thank you 

for a l l  o f  those a l te rna t ives .  And I w i l l  l e t  a l l  the pa r t i es  

3ddress i t  and get feedback from the Commissioners. I t h i n k  I 

ieed a l i t t l e  b i t  more d e t a i l  on the l a s t  opt ion you of fered.  

The order, the order where we accepted the  settlement very 

Zlear ly concluded t h a t  one o f  the th ings t h a t  was a t t r a c t i v e  t o  

the immediate r a t e  reduction was prov id ing immediate re1 i e f  t o  

the consumers f o r  t h a t  2002/2003 year per iod.  And I don ' t  know 

how making the refund t i e d ,  o r ,  you know, wai t ing u n t i l  the 

2004 per iod w i l l  accomplish t h a t  even i n  the  name o f  

admi n i  s t r a t i  ve e f f i c i e n c y  . 
The other concern I have w i t h  respect t o  the 

midcourse cor rec t ion  and somehow t y i n g  i t  t o  t h a t  i s  we have 

taken great pains t o  make sure t h a t  the customers understand 

tha t  t h a t  r a t e  increase, po ten t ia l  r a t e  increase i s  

s p e c i f i c a l l y  t i e d  t o  the  cost o f  natural gas. And we have even 

re jected S t a f f ' s  recommendation i n  the past t o  o f f s e t  the 

increase i n  l a t e r  years because we wanted t o  match the time 

per iod w i th  the  increase so t h a t  consumers could adjust  t h e i r  

consumpti on. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

165 

Could you comment on both o f  those? I mean, how can 

we accommodate t y i n g  t h i s  t o  the midcourse correct ion and ye t  

keeping w i t h i n  the s p i r i t  o f  not  confusing the customer, g i v i n g  

them an opportuni ty t o  ad j u s t  consumption? 

MR. DOLAN: We1 1, Chairman Jaber, I guess, you know, 

I would tend t o  agree w i t h  your statement t h a t  t h a t  may be an 

unintended consequence o f  t h a t .  However, i t  i s  uncertain what 

d i rec t i on  pr ices may take i n  the fu ture.  So t o  the extent t h a t  

we can maintain s t a b i l i t y  i n  the short- term, there i s  the 

p o s s i b i l i t y  t h a t  pr ices may t rend i n  a more favorable 

d i rec t ion .  And i t  would not requi re  perhaps the p r i c e  

v o l a t i l i t y  t h a t  we might experience w i t h  a midcourse 

correct ion.  And we have seen t h i s  occur, you know, w i th  other 

companies i n  the s tate.  

So c e r t a i n l y  t h a t  i s  the  s p i r i t  i n  which we o f f e r  the  

proposal, understanding your concern. You know, our des i re  i s  

t o  see i f  we can maintain the s t a b i l i t y  through the end o f  the  

year. That i s  where we s t a r t  from. And t o  the extent t h a t  we 

can, and perhaps we see a d i f f e r e n t  trend, you know, we can 

carry some o f  t h a t  forward i n t o  2004. So t h a t  i s  the reason we 

o f f e r  i t . 

CHAIRMAN JABER: General C r i s t .  

MR. BECK: Madam Chairman, i f  I might. 

CHAIRMAN JABER: Mr. Beck, who? I saw both 

nicrophones go on. So, General C r i s t .  
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ATTORNEY GENERAL CRIST: Thanks. I t h i n k  you made a 

j reat  decision, number one, and I want t o  thank you f o r  i t . 

\nd I t h i n k  the people have been wa i t ing  f o r  a refund f o r  

]while, and I t h i n k  your l i n e  o f  i n q u i r y  indicates t h a t .  And I 

lh ink,  you know, back i n  the  spr ing i s  when they were owed the 

mefund. 

gas, i t  i s  re la ted  t o  the p r i c e  o f  power. 

I t h i n k  i t  i s  not  something re la ted  t o  the p r i c e  o f  

And a c r e d i t ,  as I t h i n k  i s  i l l u s t r a t e d  i n  the 

i r i g i n a l  settlement, a r t i c u l a t e s  t h a t  t h a t  i s  how i t  should be 

j iven back t o  the consumer. And so I t h i n k  - -  I hope t h a t  i s  

l o t  inconsistent w i t h  you, Char l ie,  but  I th ink  on behal f  o f  

the people the r i g h t  t h i n g  t o  do would be t o  g ive i t  t o  them, 

give i t  t o  them now, because they have been delayed i n  g e t t i n g  

it because o f  t h i s  process. And you made a good decis ion 

today, and I t h i n k  t h a t  would honor it. 

CHAIRMAN JABER: Thank you, General. 

Mr. Beck. 

MR. BECK: Thank you, Chairman Jaber. And, yes, I 

agree 100 percent w i t h  General C r i s t  t h a t  Paragraph 8 o f  the  

agreement does set f o r t h  the  way t h a t  the c r e d i t  and refunds 

should be granted. Had the cor rec t  amount been given back i n  

the spring, t h i s  would a l l  be over. But according t o  the 

agreement i t  i s  given t o  the r e t a i l  customers o f  record dur ing 

the l a s t  three months o f  the refund period. That i s  what they 

ought t o  do. Just as soon as they can ca lcu late i t , the 
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refunds ought t o  go back t o  those customers who would have 

gotten t had the correct  refund been given e a r l i e r .  And i t  i s  

c red i ts  t o  customers who cu r ren t l y  are customers, and then I 

guess they have t o  m a i l  a check t o  people who were past 

customers. And we th ink  they ought t o  do t h a t  j u s t  as qu ick ly  

as i t  can be done. 

CHAIRMAN JABER: Commissioners? Commissioner Baez. 

COMMISSIONER BAEZ: I j u s t  wanted t o  say, Mr. Dolan, 

I ' m  not  sure I agree w i th  your assessment t h a t  we are i n  an o f f  

year or t h a t  somehow the terms o f  t h i s  agreement don ' t  apply. 

I w i l l  say outside o f  - - i f  we can peel away whatever the 

implementation i s  i n  t h i s  instance, bu t  t h a t  I would c e r t a i n l y  

encourage the par t ies  on a going-forward basis t o  discuss 

a l ternat ives.  I mean, I t h i n k  p r i ce  v o l a t i l i t y  and s t a b i l i t y ,  

b i l l  s t a b i l i t y  are o f  any value t o  anyone here, I mean, the  

opportunity i s  there t o  do some crea t ive  th ings.  

I ' m  not  sure t h a t  i n  t h i s  instance, however, i t  i s  

probably most appropriate. This has been a very tax ing 

process. 

I t h i n k  t h a t  closure i s  closure. Not t o ,  you know, use a b i g  

c l i che  here, but  I t h i n k  we need t o  end t h i s .  We need t o  close 

t h i s  out now somehow. 

It has been a very gruel ing issue on many leve ls ,  and 

COMMISSIONER BRADLEY: And I agree w i t h  Commission 

Baez. Why don ' t  we b r i n g  closure t o  t h i s  issue. And we can 

address the issue, other issue t h a t  was pu t  f o r t h  a t  the 
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appropri ate time. 

CHAIRMAN JABER: Okay. Mr. Twomey. 

MR. TWOMEY: Madam Chair, I j u s t  wanted t o  say 

b r i e f l y  i n  support o f  what the Attorney General and Public 

Counsel said, my c l  i en ts  would 1 i ke t o  see t h e i r  c r e d i t ,  

ind iv idua l  c red i t s  per the agreement as soon as the  company can 

cal cu l  a te i t  without any confusion whatsoever w i t h  fuel  

adjustment proceedings . We are not  t a l  k ing  about sending 

separate envelopes here, o r  stamps and t h a t  k ind  o f  th ing ,  we 

are t a l  k i ng  about a b i  11 ing  c r e d i t .  

And i t  seems t o  me t h a t  the goal o f  having each 

person get back t h e i r  proport ionate refund based upon t h e i r  

volume usage i s  be t te r  addressed by ind iv idua l  c red i ts .  Also, 

i f  you confuse it, commingle i t  w i t h  the fue l  adjustment, you 

confuse on how you are going t o  deal w i t h  p r i o r  customers. So 

i f  any o f  my c l i e n t s  had l e f t  the  s tate,  o r  whatever, you have 

t o  have them tracked down. 

COMMISSIONER BAEZ: We1 1, can I j u s t  - - and, again, 

I agree w i t h  you i n  t h i s  instance. But i f  want t o  c l a r i f y .  

you look a t  the terms o f  the agreement which we are beating 

each other about the head wi th ,  okay, the l inkage between fue 

I 

9 

the fue l  clause and any refunds and so f o r t h ,  the l inkage i s  i n  

the agreement, as we1 1 .  So I d o n ' t  want t o  - - again, I 

repeat - -  a t  the r i s k  o f  repeating myself, I would encourage 

a l l  the  people here - -  and, again, s p e c i f i c a l l y  i n  t h i s  
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instance I couldn ' t  support it. 

types o f  solutions because tha t  i s  not p o l i t i c a l  f l u f f ,  Mr. 

Twomey. I th ink  tha t  goes a l i t t l e  b i t  beyond t h a t .  

MR. TWOMEY: Yes, s i r ,  and I respect t h a t .  I j u s t  

But I would encourage those 

wanted t o  give you what my c l i e n t s '  perspective i s .  

COMMISSIONER BAEZ: And I appreciate it. And I am i n  

But I t h i n k  t h a t  going agreement w i th  you on t h i s  issue alone. 

forward because o f  the circumstances and how long we have a l l  

had t o  w a i t  f o r  resolut ion o f  t h i s  issue, but I t h i n k  t h a t  

going forward i t  i s  a tremendous value f o r  a l l  o f  us t o  be able 

t o  pool a l l  the resources avai lable t o  us t o  r e a l l y  do some 

good pub1 i c  pol i c y  here, and r e a l  1 y make the consumers - - 

r e a l l y  reduce exposure f o r  the consumers i n  any way t h a t  we can 

f i n d  possible. And i f  t h i s  happens t o  be a proper a l te rna t ive ,  

then so be it. 

MR. TWOMEY: Yes, s i r .  

CHAIRMAN JABER: Okay. Commissioners, I hear 

consensus f o r  a motion t h a t  the refunds be made i n  accordance 

with Paragraph 8. But, S t a f f ,  what I don ' t  understand i s  how 

t o  deal w i th  a l l  refunds should be made w i t h  i n t e r e s t  i n  the 

form o f  a c r e d i t  beginning the f i r s t  day o f  the f i r s t  b i l l i n g  

c i r c l e  o f  the t h i r d  month a f t e r  the end o f  the applicable 

refund period. That i s  the pa r t  t h a t  I need you t o  help me 

with i n  terms o f  a motion. 

COMMISSIONER BAEZ: My understanding o f  the language 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

170 

i s  t ha t  i t  j u s t  - 

customer base, or  the l i s t .  I s  t ha t  correct? That i s  what 

f i xes  the population. 

the three p r i o r  months i s  j u s t  t o  f i x  the 

CHAIRMAN JABER: I s  i t  s u f f i c i e n t  f o r  us t o  say t h a t  

the refunds should s t a r t  immediately? I mean, what language do 

you need i n  a motion such t h a t  i t  i s  c lear? 

COMMISSIONER BAEZ: I ' m  almost scared t o  say the 

par t ies  should know what they meant. 

MR. DEVLIN: I t h i n k  tha t  would be a f a i r  

representation o f  what i s  needed f o r  the order. 

CHAIRMAN JABER: Which i s  what, t h a t  the refund be 

made i n  accordance w i t h  Paragraph 8 o f  the settlement 

agreement? 

MR. DEVLIN: Correct. 

MR. WHEELER: I ' m  not sure - -  

COMMISSIONER BRADLEY: What i s  the o r ig ina l  t ime 

frame i n  the o r i g i n a l  agreement? 

CHAIRMAN JABER: S t a f f ?  

COMMISSIONER BRADLEY: How many 

many days out, o r  how many weeks out? 

MR. DEVLIN: I ' m  sorry, Commiss 

question? 

COMMISSIONER BRADLEY: What was 

months out, or  how 

oner, what was your 

the o r ig ina l  t ime 

frame i n  the o r i g i n a l  agreement tha t  we passed? 

MR. DEVLIN: The agreement runs through the end o f  
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2005. 

COMMISSIONER BRADLEY: Okay. Now, t h a t  i s  not  my 

question. 

COMMISSIONER BAEZ: You have got 90 days. 

COMMISSIONER BRADLEY: What was the time frame t h a t  

agreement a f t e r  our 

says the t h i r d  

was a l l o t t e d  f o r  the refund i n  the  o r ig ina l  

r u l i n g ,  a f t e r  we rendered a decision? 

COMMISSIONER DEASON : Paragraph 8 

month. 

MR. WHEELER: Right. The f i r s t  d y o f  the b i l l i n g  

cycle o f  the t h i r d  month a f t e r  the  end o f  the applicable refund 

per i od . 
COMMISSIONER BRADLEY: Okay. And how much time d id  

t h a t  g ive them t o  admin is t ra t i ve ly  - -  

MR. WHEELER: I am assuming t h a t  t h a t  t ime frame was 

agreed upon i n  order t o  al low them t o  - -  

COMMISSIONER BRADLEY: But d i d  t h a t  g ive them two 

weeks, three weeks, a month? 

COMMISSIONER BAEZ: Madam Chair - - 
CHAIRMAN JABER: Was a t  90 days? Were you able t o  

make the refund w i t h i n  90 days o f  the ca lcu lat ion,  Mr. Dolan? 

MR. DOLAN: Chairman, I t h i n k  i t  i s  our b e l i e f  we can 

do i t  by end o f  September. 

CHAIRMAN JABER: End o f  September? 

MR. DOLAN: The end o f  September. I t h i n k  
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September - -  

COMMISSIONER BAEZ: September lst? 
MR. DOWN: You know, i n  an abundance o f  caution, i f  

de said October l s t ,  I mean, c e r t a i n l y  we wouldn't t u rn  t h a t  

down. I mean, i t ' s  j u s t  we have t o  go through the ca lcu lat ion 

again. 

COMMISSIONER BAEZ: Madam Chair, I could be wrong, 

but t h a t  i s  probably less than i s  required under the - - and I 

dould - -  I don' t  - -  you know, I t h ink  - -  
COMMISSIONER BRADLEY: But do you understand my 

question? 

COMMISSIONER BAEZ: Yes. Because o f  the language o f  

the agreement, I don ' t  t h i n k  i t  i s  enough t o  peg i t  t o  

Paragraph 8. I t h ink  we need t o  - - 
COMMISSIONER DEASON: I s  i t  a reasonable 

in te rpre ta t ion  tha t  the refund should be completed by October 

31st t o  a l l  customers, except f o r  maybe those you have t o  t rack  

down. But I ' m  t a l k i n g  about c red i t s  on the b i l l  should be 

completed w i th  - - 

MR. DOWN: Commissioner Deason, I th ink  the way the 

or ig ina l  agreement - -  t h i s  was the mismatch I re fer red t o  

e a r l i e r .  

Commission Baez. 

calendar year, we know what the in te rpre ta t ion  o f  Paragraph 8 

i s  i n  terms o f  when the refund s t a r t s .  

I d i d n ' t  mean t o  imply something d i f f e r e n t ,  

I f  we assume today was the l a s t  day o f  the 

So i f  we want t o  apply 
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t ha t  consistent ly,  you know, we could take today as the 

s t a r t i n g  po in t ,  i f  you w i l l ,  o r  the beginning o f  the month, or  

whatever i s  appropriate. You know, c e r t a i n l y  we want t o  do 

t h i s  as qu ick ly  as i s  feasible.  

COMMISSIONER DEASON: The way I would apply tha t ,  we 

are i n  Ju ly  now, and a t  the end o f  t h i s  month then you would 

have a t  leas t  three months t o  have everything completed, which 

would put a l l  refunds, a l l  c red i t s  should be on a l l  the b i l l s  

t o  a l l  customers receiv ing a c r e d i t  by the end o f  October. You 

can do i t  e a r l i e r ,  and the agreement says i f  you can do i t  

e a r l i e r ,  do i t . 

MR. DOLAN: I bel ieve t h a t  we can do what you have 

suggested. 

COMMISSIONER BAEZ: And, Commissioners, I don ' t  want 

t o  complicate i t  fu r ther ,  but  I th ink  we need t o  - -  i s  i t 

understood, and I would ask Public Counsel and the r e s t  o f  the 

par t ies,  i s  i t  understood what the b i l l i n g  per iod i n  question 

i s ?  I know we a re  long past, but - - 
MR. SHREVE: I th ink  we are past it. So I th ink  the 

decision you a re  making now w i th  Power Corp being w i l l i n g  t o  

make i t  as soon as they can, give them a comfortable amount o f  

t ime. So i f  you take the amount o f  t ime t h a t  i s  i n  here and go 

ahead and pinpoint  i t  and s t a r t  i t  running, I th ink  j u s t  the 

day Vinnie t a l k s  about doing i t  i s  okay. 

Commissioner Deason says and go ahead and set a date, i f  i t  i s  

I f  you take what 
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Just take the end o f  t h i s  month, or  the f i r s t  o f  t h i s  month. 

the three months. Because the refund per iod would have been 

the end o f  l a s t  year. 

MR. DOLAN: Yes. And I guess a question perhaps, 

Jack, I want t o  be c lear  on i s  are we tak ing  the customers t h a t  

are i n  e f f e c t  back from December 31st o r  from today? I mean, 

we j u s t  need t o  c l a r i f y  t h a t ,  as we l l .  

COMMISSIONER BAEZ: That was my question t h a t  I 

i n a r t f u l l y  posed. 

CHAIRMAN JABER: Commissioners, l e t  me ask you t h i s .  

Do you mind i f  we take a ten-minute break. L e t ' s  l e t  the 

pa r t i es  j u s t  s i t  down and t a l k  about t h i s .  S t a f f ,  help. Go 

help. And we w i l l  come back a t  2:30. 

(Recess. ) 

CHAIRMAN JABER: We're ready. S t a f f ,  we have one 

outstanding issue. It re la tes  t o  the  implementation f o r  the 

addi t ional  refund amount. Par t ies,  I ' m  hoping you have had an 

opportuni ty t o  discuss it. Do you need more time, Mr. Devlin? 

MR. DEVLIN: Yes, Madam Chair. And, again, pa r t i es  

can cor rec t  me i f  I ' m  wrong, bu t  I t h i n k  we have agreement t o  

use Provis ion Number 8 i n  the settlement. And t h a t  would mean 

we would use customers o f  record going back t o  the three-month 

per iod f o r  2002. And also the c r e d i t s  would commence i n  the 

f i r s t  b i l l i n g  cycle, no longer than the f i r s t  b i l l i n g  cycle i n  

October o f  t h i s  year. 
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And one other feature we thought needed t o  be 

addressed i s  unclaimed refunds. And we haven't decided upon a 

t ime frame, but  we could maybe r i g h t  now. Any customer t h a t  

could not be found a f t e r ,  l e t ' s  say, 120 days, those monies 

could then be credi ted t o  the fue l  clause. And i f  the 

Commission f inds  t h a t  acceptable, t h a t  approach could be used 

f o r  not on ly  t h i s  refund, but  the past refund the  company made 

i n  the  spr ing and i n  any fu tu re  refunds. 

CHAIRMAN JABER: L e t ' s  make sure t h a t  t h e  pa r t i es  do 

agree w i t h  t h a t  character izat ion.  Mr. McGee, from the company 

perspective, do you understand what Mr . Devl i n  i s  proposing? 

MR. McGEE: Yes, I do, and t h a t  i s  p e r f e c t l y  

acceptable t o  us. We t h i n k  we may have an opportuni ty t o  

ac tua l l y  begin the refund i n  September. But because o f  the 

importance i n  beginning i t  on cycle one, i t  w i l l  be very close. 

And i f  we miss cycle one, then we need t o  w a i t  u n t i l  cyc le  one 

o f  the  next month b i  11 i ng. 

CHAIRMAN JABER: Mr. Beck? 

MR. BECK: Yes, Madam Chairman. We agree t h a t  the  

people who received the  refunds before w i l l  receive these 

refunds, as we l l .  The company has sa id they are w i l l i n g  t o  do 

i t  as qu ick ly  as they can. The refunds f o r  people who c a n ' t  be 

found a f t e r  reasonable e f f o r t  would then go t o  the  fue l  

adjustment c l  ause. 

MR. SHREVE: Commissioner, o r  i f  there i s  any l e f t  
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w e r  money there we might put i t  i n t o  a r e t i r e d  pub l ic  

counsel Is fund. 

CHAIRMAN JABER: That 's  what you are going t o  do. 

COMMISSIONER DAVIDSON: Has the  AG signed o f f  on 

that? 

COMMISSIONER BRADLEY: Madam Chair, and I am asking 

t h i s  question i n  earnest, because I know we have had a l o t  o f  

j iscussion over a long per iod o f  t ime about t h i s  p a r t i c u l a r  

issue. And I know probably you a l l  probably c a n ' t  answer t h i s ,  

3ut I ' m  s t i l l  going t o  ask it. 

agreement t h a t  i s  ambiguous, or t h a t  e i t h e r  party does not  - - 
? i t h e r  pa r t y  does not  understand? 

I s  there anything i n  t h i s  

MR. SHREVE: No, s i r .  

MR. McGEE: As o f  t h i s  moment t h a t  i s  t rue .  

COMMISSIONER BRADLEY: As o f  t h i s  moment. 

CHAIRMAN JABER: Mr. McGee, wrong answer. 

MR. SHREVE: Mr. McGee wrote i t . 

COMMISSIONER DEASON: Madam Chairman, Issue 3 - - 
CHAIRMAN JABER: Commissioner Deason. We need t o  

:lose t h i s .  

COMMISSIONER DEASON: I can move S t a f f ' s  

pecommendation on the  procedure t o  fo l l ow  f o r  conducting the 

.efund. 

COMMISSIONER BAEZ: Second. 

CHAIRMAN JABER: And a second. A l l  those i n  favor 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

177 

;ay aye. 

(Unanimous a f f i rma t i ve  vote.) 

CHAIRMAN JABER: That resolves the implementation 

;he addi t  onal refund. 

Issue 3 i s  a close-the-docket issue. 

COMMISSIONER DEASON: And my question i s  whi le I 

iould l i k e  t o  close the docket, do we need t o  leave i t  open 

nonitor fu tu re  refunds? O r  i f  there i s  a fu tu re  complaint, 

ih ich we a l l  hope there i s  not ,  w i l l  we j u s t  get another f i  

md open another docket? 

o f  

t o  

i ng 

CHAIRMAN JABER: Frankly, I would envision we open 

mother docket, but  I ' m  i n d i f f e r e n t .  

MS. BRUBAKER: It i s  a t  your d isc re t ion  cer ta in ly ,  

Iommissioners, and your pleasure. 

-ecommendation t o  go ahead and close t h i s  docket, open a docket 

i n  any ongoing fu tu re  disputes. 

It would be f rank ly  my 

CHAIRMAN JABER: Yes. I don ' t  want t o  make i t  - - we 

i o n 7  want t o  send you a l l  the wrong idea. 

COMMISSIONER BRADLEY: I would be i n  favor o f  c los ing  

the docket. 

COMMISSIONER DEASON: I f  t h a t  i s  a motion, I second 

it. 

CHAIRMAN JABER: What was it? 

COMMISSIONER DEASON: To close the docket. 

CHAIRMAN JABER: Okay, great. There i s  a motion and 
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j second. A l l  those i n  favor say aye. 

(Unanimous a f f i r m a t i v e  vote.)  

CHAIRMAN JABER: The docket w i l l  be closed upon 

issuance o f  the order. 

COMMISSIONER DEASON: Did Mr. Shreve want t o  say 

something? 

CHAIRMAN JABER: And M r .  Shreve wanted t o  say 

something. 

( O f f  the record. 1 

(The Special Agenda concl uded a t  2:40 p.m. 1 
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