
1 

2 

3 

4 

5 

6 
7 

8 

9 

10 

11 

12 

13 

14 

15 
16 

17 

18 

19 

20 

2 1  

22 

23 

24 

25 

1 

BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

In the Matter o f  

4PPLICATION FOR AMENDMENT OF 

SERVICE TERRITORY I N  PASCO 
ZOUNTY BY HUDSON U T I L I T I E S ,  INC. 

4PPLICATION FOR INCREASE I N  SERVICE 
4VAI IABIL ITY  CHARGES FOR WASTEWATER 
EUSTOMERS I N  PASCO COUNTY BY HUDSON 
UTIL IT IES,  INC. 

:ERTIFICATE NO. 104-S TO EXTEND 

~ N D  REQUEST FOR LIMITED PROCEEDING. 
_ - _ - - _ _ _ - _ _ _ I _ _ _ - _ _ - ~ - - - - - - - " - - - - - - -  

/ 

DOCKET NO. 981079 - SU 

DOCKET NO. 020254- SU 

THE 

PROCEEDINGS: 
BEFORE : 

ELECTRIC VERSIONS OF THIS TRANSCRIPT ARE 
A CONVENIENCE COPY ONLY AND ARE NOT 

THE OFFICIAL TRANSCRIPT OF THE HEARING, 

DATE : 

TIME : 

PLACE: 

REPORTED BY: 

.PDF VERSION INCLUDES PREFILED TESTIMONY. 

AGENDA ITEM NO. 5 

CHAIRMAN LILA A. JABER 
COMMISSIONER J .  TERRY DEASON 
COMMISSIONER BRAULIO L .  BAEZ 
COMMISSIONER RUDOLPH "RUDY" BRADLEY 
COMMISSIONER CHARLES M. DAVIDSON 

Tuesday,  July 15, 2003 

Commenced a t  11:30 a.m. 

Bet ty  E a s l  ey Conference Cente 
Room 152 
4075 Esplanade Way 
T a l  1 ahassee, Ff o r i  da 

JANE FAUROT, RPR 
Chief, O f f i ce  o f  Hearing Reporter Services 
FPSC D i v i s i o n  o f  Commission Clerk and 
A d m i n i s t r a t i v e  Services 
(850) 413 - 6732 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

2 

YPPEARANCES : 

MARTIN McDONNELL, Esqui re ,  Rut1 edge Law F i  r m ,  P. 0. 

3ox 551, T a l  lahassee, F lo r ida  32302-0551; JOHN WITHERS and 

4ATHEW GRIFFIN, appearing on behalf o f  Hudson U t i l i t i e s ,  Inc.  

CHARLES BECK and STEPHEN REILLY, Esquire, The Of f i ce  o 

lubl  i c  Counsel, c/o The F lo r ida  Legislature, 111 W. Madison 

Street, Room 812, Tallahassee, F lor ida 32399-1400, appearing on 

i eha l f  o f  the O f f i ce  o f  Publ ic  Counsel. 

ROSANNE GERVASI , Esquire, PATRICIA MERCHANT and PATTI 

IANIEL, 2540 Shumard Oak Boulevard, Tallahassee, F lo r ida  

32399-0850, appearing on behal f  o f  the Commission S t a f f .  

lLS0 PARTIC I PAT1 NG : 

REPRESENTATIVE HEATHER FIORENTI NO 

MR. MIKE BUTLER 

MR. OLIVER BARTUS 
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P R O C E E D I N G S  

CHAIRMAN JABER:  All right, we are on Item 5. S t a f f ,  

jo you have an  introduction? 
MS. GERVASI:  Yes. Item 5 i s  S t a f f ' s  recommendation 

to require Hudson Utilities, Inc. t o  show cause as t o  why i t  

should not be fined i n  the amount of $1,500 for failure t o  
Zomplete construction t o  the Signal Cove area and t o  f i l e  proof 
if the transfer of territory from Pasco County t o  Hudson by 

June the 30th of 2002, which i s  an apparent v i o l a t i o n  of Order 
dumber PSC-02-1626-PAA-SU. 

S ta f f  further recommends t h a t  Hudson's motion for 
2xtension o f  time t o  f i l e  proof o f  the transfer of territory 
Should be granted and t h a t  Hudson be required t o  f i l e ,  among 
ither things, a quarterly progress report on November 11th of 

2003, and t h a t  i f  i n  t h a t  progress report Hudson does not 
3dvise t h a t  construction t o  the Signal Cove area has begun, 
Staff will  f i l e  a recommendation concerning whether deletion of 

territory proceedings should be initiated. 
The parties have agreed t o  a suggested order of 

speakers, beginning w i t h  representatives of the u t i l i t y ,  

fol 1 owed by State Representative Fiorenti no, who i s present t o  
3ddress the Commission, then customers who desire t o  speak, 
followed by the OPC. 

S t a f f  i s  present t o  answer any questions. 
CHAIRMAN JABER: Thank you, Ms. Gervasi. Let's go 

FLORIDA PUBLIC SERVICE COMMISSION 
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ahead and s t a r t .  Mr. McDonnell , are you representing the 

company? 

MR. McDONNELL: I am, Madam Chairman. Thank you. 

Marty McDonnell on behalf o f  Hudson U t i l i t i e s .  And w i th  me 

t h i s  morning i s  Mathew G r i f f i n ,  who i s  v ice-president o f  Hudson 

U t i l i t i e s ,  and Mr. John Withers, who i s  a senior analyst a t  

W.R.H. Mortgage, which i s  the company t h a t  bas i ca l l y  put the 

f inanc ing together f o r  the deal t h a t  resu l ted  i n  the commitment 

l e t t e r  on June 12th o f  t h i s  year. 

CHAIRMAN JABER: Give me t h e i r  names one more time, 

p l  ease. 

MR. McDONNELL: Yes, ma'am. Mathew G r i f f i n ,  w i th  the 

company; John Withers, senior analyst w i t h  W.R.H. Mortgage. 

CHAIRMAN JABER: Thank you. 

MR. McDONNELL: And on behal f  o f  the  company, I j u s t  

have a few b r i e f  comments. Number one, we support, f u l l y  

support S t a f f ' s  recommendation a t  l e a s t  as t o  Issue 2, and t h a t  

i s  grant ing Hudson the necessary extension t o  complete the 

Signal Cove construction. There i s  no question t h a t  Hudson 

d i d n ' t  do what t h i s  Commission wanted us t o  do, and t h a t  i s  t o  

get t h a t  service t e r r i t o r y  serviced by June 30th, 2003. . 
However, I can s ta te  t o  the Commission i t  wasn't due 

t o  a lack o f  e f f o r t .  

explain the t roubles they had i n  securing the  finances. And 

Mr. Withers can also expla in  the  d i f f i c u l t i e s  they had i n  

Mr. G r i f f i n  i s  here from the company t o  

FLORIDA PUBLIC SERVICE COMMISSION 
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securing the f inancing, as w e l l  as a discussion, i f  there are  

my questions, concerning the  commitment l e t t e r  t o  the 

Financing t h a t  i s  now f i n a l l y  i n  place. 

What Hudson d i d  do i n  compliance w i t h  t h i s  

zommission's order was we d i d  f i l e  our quar te r ly  reports on 
time. 

i e r  o f  the  status o f  our a b i l i t y  t o  secure t h i s  loan. We were 

inable t o  secure i t  u n t i l  June 12th o f  t h i s  year, l i k e  I said. 

I personally spoke t o  Ms. Gervasi many times advising 

Rather than wa i t i ng  u n t i l  June 30th t o  f i l e  a 

quar ter ly  repor t  t o  the Commission, I t h i n k  I f i l e d  a motion 

for  extension. 

the commitment l e t t e r  which was not even signed. And I 

submitted a f u l l y  executed commitment l e t t e r  a couple o f  days 

l a t e r  a f t e r  the commitment was signed. And the f a c t  o f  the 

natter i s  we are now ready t o  go w i t h  the  f inancing. We would 

2er ta in ly  appreciate the opportuni ty t o  serve the Signal Cove 

t e r r i t o r y .  We understand the  f r u s t r a t i o n  t h a t  i t  has taken so 

long, and f rank l y  we share i n  some o f  t h a t  f r u s t r a t i o n  because 

rJe have been t r y i n g  awful hard t o  get i t  done before June 12th. 

Jnfortunately we d i d n ' t ,  bu t  i t ' s  done now and we ready t o  go 

forward. 

I th ink  i t  was June 13th, the day a f t e r  I got 

I f  I could have Mr. Withers j u s t  address the 

zommission regarding the current  f inancing, i f  t h a t  i s  okay. 

CHAIRMAN JABER: P1 ease. 

MR. WITHERS: Good morning. My name, again, i s  John 

FLORIDA PUBLIC SERVICE COMMISSION 
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di thers,  and I am here representing W.R.H. Mortgage. We were 

i e l p i n g  Hudson U t i l i t i e s  t e s t  the market f o r  addi t ional  

f inancing i n i t i a l l y  t o  fund the construct ion o f  the Signal Cove 

and Sea Pines expansion as wel l  as ref inance the  e x i s t i n g  

senior debt. 

c r i t i q u i n g  t h e i r  f inanc ia l  project ions,  preparing f inancing 

packages which i ncl  uded those pro ject ions . 
h i s t o r i c a l  f inanc ia l  information, addi t ional  informat ion t h a t  

any lender t h a t  we met i n  the market would want t o  see i n  

sval uat ing underwri t ing the loan request. A p r e t t y  lengthy 

document, i t  took some time. 

I n  t h i s  r o l e  we helped them by reviewing and 

It i ncl  uded 

We met w i t h  a number o f  banks i n  pu rsu i t  o f  t h a t  

i n i t i a l  f inancing f o r  the senior note ref inance, p lus the  new 

construction money. A f t e r  meeting w i t h  a number o f  loca l  

lenders, we came t o  the  conclusion t h a t  we would not  be able t o  

achieve t h a t  k ind  o f  a loan, j u s t  given the  responses o f  the 

lenders w i th  whom we met. Some o f  the challenges we faced i n  

seeking out t h i s  f inancing involved the small s ize  o f  the  

company, the negative net  worth o f  the company on i t s  balance 

sheet. There weren' t  many earnings over and above f i x e d  and 

var iable costs t h a t  would go t o  fund the  debt and t o  provide 

f o r  a reasonable re tu rn .  And those are some o f  the th ings t h a t  

were d i f f i c u l t i e s  t h a t  we faced when presenting t h i s  loan t o  

the market. 

Add i t i ona l l y ,  there was a l ack  o f  rea l  estate 

FLORIDA PUBLIC SERVICE COMMISSION 
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:ollateral . There i s  no mortgageable interest i n  the property 
vhich i s  a l o t  of the things t h a t  many lenders look for. This 

i s  a b i t  of an  outside-the-box type loan. And I t h i n k  one 
final difficulty was the regulated nature of their industry. I 

nean, t h a t  just adds a new dynamic for lenders when evaluating 
the loan. 

When faced w i t h  this hurdle of not being able t o  f i n d  

3 1 ender w i  11 i ng t o  refinance the senior debt and w i  11 i ng t o  
2xtend add i t iona l  about 1.8 million i n  construction dollars, we 
turned back t o  the original group of senior lenders and tried 
to work out  a financing p lan ,  which we were successful i n  

doing, t o  have the senior lenders renew and extend or modify 

and extend the existing senior debt. Addit  onal ly ,  my company, 
Diverge Mortgage (phonetic), has agreed t o  extend the 
construction fund. A key element t o  being able t o  get the 
existing senior lenders t o  stay on board t o  renew and t o  extend 
was our agreement, W.R.H.  ' s  agreement t o  f u l l y  subordinate the 
construction money t o  t h a t  of the senior debt. 

In the end, I mean, I t h i n k  t h a t  w h a t  makes i t  

acceptable t o  W.R.H. i s  there will be an expanded service area, 
more customers which allows the company t o  generate more 
revenues and support the debt. Addi t iona l ly ,  the cash flow i s  
currently adequate t o  pay the senior lender i t s  f u l l  scheduled 
principal and interest under the loan commitment, a t  least the 
projected revenues are, and I t h i n k  the strength of management 

FLORIDA PUBLIC SERVICE COMMISSION 
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i s  something we have never had a problem with.  We have always 

f e l t  comfortable w i th  the management team i n  p ace. We f e l t  

t ha t  they have run a p r e t t y  t i g h t  operation, they don ' t  seem t o  

have excessive overhead, and they were very quick t o  respond 

when we were t r y i n g  t o  answer various lenders' questions, 

revised f inanc ia l  pro ject ions,  since a l o t  o f  the loan s to ry  i s  

going t o  be based on not  what they have done i n  the  past, but  

what they are going t o  be doing i n  the future.  

What we ar r i ved  a t  was a loan commitment which has 

some s i g n i f i c a n t  improvements over the ex i s t i ng  debt. The 

senior loan, the i n t e r e s t  r a t e  i s  being lowered from 8-1 /8 th  

percent f i xed  down t o  6 percent f i xed .  Add i t iona l l y ,  the 

subordinate loan, which ca r r i es  a current i n t e r e s t  r a t e  o f  

13-1/2 percent i s  going t o  go down t o  12 percent, so there i s  a 

percent and a h a l f  reduction. 

COMMISSIONER DAVIDSON: Madam Chairman, can I jump i n  

wi th a question here? The u t i l i t y  had previously estimated 

that  i t  would take about four  months t o  construct the new 

f a c i l i t i e s .  My question i s  why have the lenders, as I 

understand it, ins i s ted  upon an 8-month per iod rather  than 

working w i t h  the u t i l i t y ' s  estimate o f  four months? 

MR. WITHERS: I t h i n k  i t  i s  j u s t  - -  there i s  no 

spec i f i c  concern other than concern o f  unforeseeable delays. 

mean, from the lender 's  perspect ive we don ' t  want t o  be caught 

i n  the middle o f  the construct ion,  and then somehow because f o r  

I 

FLORIDA PUBLIC SERVICE COMMISSION 
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reasonable reasons there i s  a delay. Maybe there i s  a 

construct ion delay t h a t  i s  unforeseeable and unavoidable. 

mean, i t  i s  our ob ject ive and our requirement o f  Hudson t o  

proceed i n  a d i l i g e n t  fashion t o  complete the construct ion as 

qu ick ly  as possible. Though j u s t  i n  the  natural  caution o f  

lenders, there i s ,  you know, what i f .  And t h a t  i s  the 

i n ten t i on  i s  t o  maybe add on a what i f  fac to r .  

I 

CHAIRMAN JABER: Commissioner Baez. 

COMMISSIONER BAEZ: Fol 1 owing up on Commi ss i  oner 

Davidson's question, how does how we a f f e c t  o r  how we would 

deal w i th  a delay i n  construct ion a f f e c t  the lender 's  i n t e r e s t  

i n  the pro jec t  being completed? 

MR. WITHERS: We are sens i t i ve  t o  the not ion o f  

de let ion o f  service area. And the  expanded service area i s  one 

o f  the th ings t h a t  the whole loan commitment i s  predicated on. 

I mean, i t  i s  c e r t a i n l y ,  you know, given the  small s ize o f  the 

company, the a b i l i t y  t o  expand and add new customers w i l l  make 

the company a hea l th ie r  company i n  our view. And we don ' t  want 

t o  run the r i s k  o f  having, maybe, perhaps a po r t i on  o f  the 

service area deleted. 

other than, I mean, j u s t  natura l  lender caut ion.  

COMMISSIONER BAEZ: Right.  Thank you. 

CHAIRMAN JABER: 

MR. WITHERS: Yes, ma'am. 

CHAIRMAN JABER: Mr. McDonnell , d i d  Mr. G r i f f i n  want 

I mean, we are not an t i c ipa t i ng  anything 

Had you completed your presentation? 

FLORIDA PUBLIC SERVICE COMMISSION 
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t o  say anything, because I am ready t o  move on? 

MR. McDONNELL: I don ' t  know t h a t  Mr. G r i f f i n  could 

add anything t o  what has already been said, bu t  he i s  c e r t a i n l y  

ava i lab le  t o  answer any questions t h a t  the  Commission may have. 

CHAIRMAN JABER: Thank you. 

Representative Fiorent ino.  

REPRESENTATIVE FIORENTINO: Thank you, Madam Chai r . 
I f  I may ask I appreciate the opportunity t o  be here today. 

you some questions, because I ' m  a l i t t l e  confused i n  l i s t e n i n g  

t o  something t h a t  was j u s t  said. They brought up the pa r t  t h a t  

a po r t i on  might be denied, but  y e t  t h i s  i s  on ly  t a l k i n g  about 

Phase 1 o f  what you a l l  ordered l a s t  t ime i n  November. There 

are three phases. They are on ly  t a l k i n g  about Signal Cove, 

they a r e n ' t  t a l k i n g  about Phase 2 which goes up U.S. Highway 

19, and they a ren ' t  t a l k i n g  about Phase 3 which was Sea Pines, 

which i s  another res ident ia l  area. 

And t h a t  gives me great concern, because t h i s  i s  a l l  

i n  my d i s t r i c t  and they are on y ta lk ing about Phase 1. So 

w i l l  I be back here i n  a month when August comes f o r t h  and they 

are supposed t o  have t h i s  next phase done and they are going t o  

be asking f o r  an extension? I b r i n g  t h a t  up t o  you. 

The other question I have, I understand t h a t  Mr. 

Withers i s  here, and W.R.H. Mortgage i s  a lso  owned by Mr. 

Hough, who I bel ieve i s  p a r t  o f  the  company, and there i s  no 
arm's- length there. There again I have some concerns, and I 

FLORIDA PUBLIC SERVICE COMMISSION 
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j u s t  want t o  b r i ng  these up t o  you. 

P a r t  o f  the reason I am here today i s  t o  represent 

the voice o f  hundreds o f  homeowners t h a t  are supposed t o  be 

serviced through t h i s  company. Several o f  them have come up 

today. But, you know, I c a n ' t  b r i n g  everyone w i t h  me t o  

Tallahassee. My const i tuents have been wa i t ing  f o r  over seven 

years f o r  t h i s  hook up, t o  be provided w i th  t h i s  service. 

Their da i ly  l i v e s  are being affected. 

We have some sept ic  tanks t h a t  are f a i l i n g ,  we have 

rainwater - - t h i s  year has been a good r a i n  season, they are 

f looding over. They a l l  l i v e  on canals, and there i s  p o l l u t i o n  

going i n t o  these canals. The heal th department has closed down 

some o f  the sept ic tanks and Hudson U t i l i t y  i s  aware o f  t h i s .  

This i s  a heal th issue. 

It has also closed down loca l  beaches t h a t  are not  too f a r  away 

tha t  I t h i n k  we also have t o  address. 

It i s  a major concern f o r  our area. 

Over the l a s t  three years, though, these homeowners 

have received nothing but  empty promises from t h i s  committee, 

t h i s  company, I ' m  sorry.  And i n  doing t h i s  they have also 

increased the fee. They were promised seven years ago $1,000. 

And though I disagreed w i t h  i t , they b a s i c a l l y  threatened some 

o f  the customers and said i f  you d o n ' t  do i t  we are going t o  

drop t h i s  and we are going t o  give i t  back t o  Pasco County and 

they w i l l  have t o  pay $8,000. 

comment t o  me i n  my o f f i c e .  And I said, s i r ,  there are other 

M r .  G r i f f i n  made a s im i la r  

FLORIDA PUBLIC SERVICE COMMISSION 
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It doesn't  A t i l i t i e s  company out there t h a t  w i l l  buy you out.  

dork t h a t  way. 

With these threats ,  the customers c a l l e d  and they 

said go ahead and ra i se  our rates.  

t h i s  done i n  e igh t  months, we w i l l  go ahead and pay the $2,400 

addit ional fee, because they were a f r a i d  o f  a s i x  o r  an $8,000 

fee from Pasco County. But those empty promises came through 

again. They have not been a person or  a u t i l i t y  company o f  

t he i r  word. They have not followed through. This i s  t h e i r  

f i f t h  extension. We a r e n ' t  t a l k i n g  f i r s t ,  we a r e n ' t  t a l k i n g  

second. The f i r s t  t ime i t  was shame on them, the  second time 

Mas shame on a l l  o f  us representing the  people. Now the  f i f t h  

time? I ' m  sorry,  I have a hard time w i t h  t h i s  as a 

representative o f  the people and t r y i n g  t o  worry about the  

m b l i c  welfare and sa fe ty  and especia l ly  the  heal th  fac to rs  

that I have i n  my community. 

I f  they promise we w i l l  get 

They no t  on ly  have f a i l e d  t o  do the  completion, but  

they also haven't done the t rans fer  o f  the p ro jec t ,  and t h a t  i s  

) a r t  o f  the reason t h a t  they are able t o  say we are going t o  

j i v e  i t  back t o  Pasco because the t rans fer  has never been 

Zompleted. 

nessage t o  both t h i s  u t i l i t y  company and t o  the  customers t h a t  

Mhat we are going t o  do i s  i n  the  best i n t e r e s t  o f  the people, 

jesp i te  Hudson U t i l i t i e s '  f a i l u r e  t o  do so. 

I n  the app l ica t ion  before you Hudson U t i l i t y  has 

I am going t o  ask t h a t  you a l l  send a very strong 
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extended t h i s  t e r r i t o r y  as I said, f i v e  times. They have 

ta lked about t h e i r  f inanc ia l  and technical a b i l i t y  t o  provide 

wastewater treatment connection t o  t h i s  expanded area, but  ye t  

the residents o f  the community bel ieve t h a t  Hudson every t ime 

i s  going t o  make t h a t  commitment t o  provide t h i s  hook-up w i t h i n  

a spec i f i c  t ime frame. And every time the  PSC has done t h a t .  

However, as I j u s t  heard again, unforeseen circumstances i s  why 

we cannot get i t  done. We hear t h a t  each extension. 

already aware o f  l ime rock i n  some other areas t h a t  have caused 

some problems. Mr. G r i f f i n  was i n  my o f f i c e  and t o l d  me about 

i t .  I see t h i s  as weasel wording. 

extension t h a t  he i s  going t o  be u t i l i z i n g .  

I am 

I see t h i s  as a fu tu re  

The f i r s t  t ime I was contacted i n  my o f f i c e  was by 

the homeowners f o r  the service area i n  September o f  2001. They 

explained the  d i f f i c u l t i e s  t h a t  they were experiencing a t  t h a t  

time, not being able t o  hook-up. With the  assistance o f  the 

'ubl ic Service Counsel Jack Shreve, I held several meetings 

d i t h  the customers and also w i t h  Hudson U t i l i t y .  And we 

attempted t o  f a c i l i t a t e  some type o f  service so t h a t  t h i s  could 

get done without even coming t o  the PSC. 

A f t e r  a year o f  pleading w i t h  Hudson U t i l i t y  a t  no 

a v a i l ,  the homeowners and I asked Jack Shreve t o  f i l e  a show 

Zause against the company hoping t h a t  i t  would r e s u l t  i n  

service being provided t o  these homeowners i n  a t ime ly  manner. 

rhat was 2001. Then i n  2002, November o f  2002, Hudson 
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U t i l i t i e s  came before the PSC, again s ta t i ng  i t  would provide 

service w i th in  e ight  months. I t ' s  funny, same numbers, same 

story.  But a t  t h a t  t ime they said i f  and only i f  they would 

receive t h a t  1,000 t o  2,400. Again, I personally disagreed 

w i th  t h i s .  I knew i t  was because t h a t  they had threatened t h a t  

they wouldn't  do it, t h a t  they would give them t o  Pasco County. 

But, again, Hudson Ut i l i t y ,  even though they got i t , they got 

the increase t o  2,400, they got the  customers t o  go along, they 

s t i l l  f a i l e d  t o  fo l low through on t h e i r  commitment. 

The people are desperate i n  the Hudson U t i l i t y  

service area. They are very f rus t ra ted  and they need your 

help. Some o f  these customers are f a i l i n g  from, as I said, the 

sept ic tanks. The ch i ld ren  are swimming i n  those canals. They 

are walking. Last n igh t  I was up i n  Sea Pines, the other area 

t h a t  i s  not being addressed, and they are so flooded t h a t  the  

roads are flooded and k ids  were walking i n  t h i s .  And one o f  

the gentlemen a t  the meeting sa id t h a t  when he mows yards over 

there, you can smell it, and he i s  walking through raw sewage. 

The heal th department i s  aware o f  t h i s  and they have been out 

there, and t h a t ' s  why the  hea l th  department i n  your repor t  has 

said i t  i s  imperative t h a t  you a l l  get them out there as f a s t  

as possible. 

Also, i n  November o f  2002, the PSC granted Hudson 

U t i l i t i e s  an increase o f  serv ice fees. 

t ha t  they have asked, but ,  y e t ,  i n  good f a i t h  from the 

We have done everything 
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customers end, they have never followed through i n  any good 

f a i t h .  They said we have looked f o r  f inancing. For seven 

years you cou ldn ' t  f i n d  i t , especia l ly  when one o f  the owners 

i s  one w i th  the mortgage company? Doesn't t h a t  ra ise  

questions? I mean, there i s  no arm's- length,  I w i l l  s t a r t  

there. But, okay, now they are going t o  use them, cou ldn ' t  

they have used them w i t h i n  the l a s t  seven years? I have 

problems w i th  t h i  s. 

They were supposed t o  complete a1 1 three sections, 

a l l  three phases as o f  June 30th. Today i s  J u l y  15th, and we 

are here f o r  a fo l low-up extension on number f i v e .  The u t i l i t y  

has f a i l e d  t o  even begin construction. A l l  they have i s  a 

commitment. I asked i f  the  l e t t e r  was closed, they said no, i t  

was a l l  depending on t h i s  hearing today. They have a l e t t e r  o f  

commitment, t h a t  i s  a l l .  Hudson U t i l i t y  has not  shown good 

f a i t h .  They have not  met any deadlines i n  seven years, a l l  

they have done i s  f i l e  extensions. 

I n  the S t a f f ' s  recommendation a f i n e  o f  $1,500 i s  

suggested t o  send a c lear  message. Well, i n  my opinion, t h a t  

c lear  message i s  t h a t  Hudson U t i l i t y  can once again ignore the 

PSC and t h a t  i t  doesn't  have t o  worry about i t s  customers or  

the safety and the heal th  o f  the  people back i n  Pasco. And 

then when you read the l e t t e r  o f  the terms, o f  the  l e t t e r  o f  

the terms w i th  the company, you see t h a t  the request i s  a 

h igh ly  condi t ional  pledge. That i t  i s  prov id ing w i t h i n  an 
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eight-month period, i f  and only i f  again, which we heard again 

i n  testimony today, there are no unforeseen circumstances t o  

prevent them from doing so. As I said, they have already 

stated t h a t  there i s  rocky areas, t h a t  t h a t  i s  going t o  have t o  

go on. They also haven't ta lked  about the  other areas t h a t  

have been provided i n  t h i s .  And I ' m  sorry ,  t h e i r  word i s  not 

t h e i r  bond. That has been proven t ime and t ime again. And I 

j u s t  see t h i s  as one o f  t h e i r  loopholes. 

I ask each o f  you t o  please p ro tec t  the c i t i zens  o f  

Pasco County and the Hudson area. That you r u l e  what i s  best 

f o r  the  pub l ic .  That you ensure compliance w i t h  your November 

r u l i n g ,  and t h a t  you please give v iab le  a l te rna t ives  i n  

grant ing t h i s  request. Remove i t s  t e r r i t o r y  i f  they c a n ' t  

fo l low through. Possibly give i t  back t o  Pasco; and c e r t a i n l y  

a t  a minimum, levy  a substant ia l  f i n e  against Hudson. A f i n e  

such as $5,000 a day which you are allowed t o  do. This i n  my 

opinion would give them a message t h a t  i s  c lear  from the PSC. 

I f  a t  t h i s  t ime - -  I w i l l  be honest, I would rather  

have Hudson come i n  or anyone come i n  because o f  the heal th and 

the welfare o f  the people back home. What I would ask i s  t h a t  

you would f i n e  them $5,000 a day u n t i l  they complete such a 

pro ject .  Give them t h e i r  eight-month extension. As you have 

brought out,  they have made i t  very c lear  t h a t  they could do i t  

w i th in  four months. Give them t h e i r  - -  double t h e i r  t ime. Let 

the lenders have what they have requested. Please do an 
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i nves t iga t ion  so we can f i n d  out i f  t h i s  i s  an arm-length away 

and t h a t  everything i s  upr ight .  

cause so an invest igat ion can be done. Because there i s  a l o t  

o f  th ings when you read through the repor t  t h a t  shows t h a t  an 

inves t iga t ion  needs t o  be done. And then a t  t h a t  t ime, a t  the 

end o f  e igh t  months t h a t  they be allowed, t h a t  you would reduce 

t h e i r  f i n e  maybe t o  your 1,500 or  maybe 5,000 t o t a l ,  put  

something t o  t h a t .  

t o  make them f o r  the f i r s t  and f i n a l  t ime do something other 

than j u s t  g ive l i p  service and saying we are doing it. 

I would ask t h a t  you do a show 

Put something over t h e i r  head t h a t  i s  going 

I also heard t h a t  they are going t o  g ive quar te r ly  

reports.  Well, then poss ib ly  what we can do i n  those quar te r ly  

reports put  a f ina l  date f o r  closure o f  the paperwork w i t h  the 

lender. Put a f i n a l  date f o r  the beginning o f  the pro jec t  so 

t h a t  when we get the quar te r ly  repor ts  we a r e n ' t  wa i t ing  u n t i l  

the end t o  f i n d  out t h a t  they haven't done anything other than 

t a l k  t o  lenders. And also put  a f i n a l  date o f  completion o f  

the pro jec t .  They have a monopoly, they know t h a t .  

i s  t ime t h a t  we l e t  them know t h a t  we expect them t o  provide 

the service f o r  the people t h a t  they have sa id - -  and they took 

on t h i s  extension. Pasco County o f fe red  i t  and they accepted 

i t  seven years ago. And I t h i n k  i t  i s  t ime t h a t  they go ahead 

and do tha t .  What I would r e a l l y  l i k e  t o  know, i s  t h i s  also 

going t o  happen t o  my Sea Pines people also? And I thank you 

very much f o r  your time. 

I t h i n k  i t  
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CHAIRMAN JABER: Thank you, Representative. I th ink  

dhat I would l i k e  t o  do i s  we w i l l  address each and every 

question t h a t  you raised. We w i l l  have those addressed. But I 

would l i k e  t o  go through the customer presentations and then we 

w i l l  come back t o  each o f  those questions. 

Mr. Beck and Mr. Reil ly, d i d  you have customers t h a t  

you wanted t o  make presentations or  are you making a 

presentation on t h e i r  behal f? 

MR. REILLY: I have here Mike Bu t le r ,  who i s  the 

president o f  the Signal Cove Homeowners Associat ion, I t h i n k  h 

i s  going t o  make the f i r s t  presentation. And I bel ieve i t  i s  

h i s  i n ten t i on  then t o  perhaps introduce a few o f  the  other 

customers whose made the  t r i p  t o  share a few comments. 

CHAIRMAN JABER: Thank you. Mr. Bu t le r .  

MR. BUTLER: Thank you very much f o r  l e t t i n g  me 

address you. My name i s  Mike Bu t le r .  I am the  president o f  

the Signal Cove Owners Incorporated Homeowners Association, and 

the members t h a t  are here today, you know, show t h i s  board 

what - - how much - - how important t h i s  i s  t o  us, t h a t  came a re  

O l l i e  Bartus, Sharon Bu t le r ,  Ernie Chapman, and Claude H i l l .  

Seven years ago - - we s ta r ted  t h i s  back i n  '95,  

ra ther ,  and a t  t h a t  - -  i n  the i n te r im  we, f o r  instance, had the 

Pasco County o f f i c i a l  s ,  1 i ke Doug Brambl e t  and Mr . G r i  f f i n  

himself come t o  our clubhouse and t e l l  us, f o r  instance, back 

i n  '97 t h a t  i n  a y e a r ' s  t i m e  we would be a l l  done. And I want 
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t o  t e l l  you what, t h a t  was a happy day f o r  us, because we were 

a l l  l ook ing  forward t o  having sewer, because Signal Cove i s  a 

subdiv is ion t h a t  was o r i g i n a l l y  pu t  together i n  1962, which was 

l i k e  about 12 years before Pasco County had even become a 

county and had any i n f ras t ruc tu re .  Anyways, so i t  was a day 

t h a t  we thought, you know, we are heading down the  r i g h t  road 

here, a l l  problems w i l l  be solved and th ings  l i k e  t h a t .  

But since then we have j u s t  had complete, you know, 

the promises have been amazing. We have t r i e d  t o  work w i t h  

Hudson U t i l i t i e s  as much as we can. For instance, everything 

t h a t  they have ever asked f o r  o f  Signal Cove homeowners, we 

have given them. O r i g i n a l l y  we were t o l d  i t  was on ly  going t o  

be a $1,000, 1,015. I n  f a c t ,  the  Publ ic  Service Commission 

granted t h a t  r a t e  t o  them. Last year they sa id  t h a t  wasn't  

enough because o f  a l l  the  other problems t h a t  supposedly they 

had had and t h a t  they needed t o  have $2,400. Well, we thought 

okay, i f  t h a t  i s  what i t  i s  going t o  take t o  get the job  done, 

a l l  r i g h t ,  w e ' l l  go f o r  i t . And then you agreed t o  t h a t  f o r  

them. 

To t h i s  day we have sept ic  tank t rucks  running 

through our subdiv is ion d a i l y  pumping systems, and t h a t  i s  $ 

on average t o  pump a sep t i c  tank these days. We have 

homeowners who have - -  they c a n ' t  do t h e i r  own washing o f  

40 

clothes, th ings  l i k e  t h a t ,  they have t o  go use - -  a t  t h e i r  own 

house, they c a n ' t  do i t  there,  they have t o  go t o  Laundromats 
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t o  have t h a t  done or t o  a f r i e n d ' s  house. I know personally o f  

one p a r t i c u l a r  case where the  family cannot even use the 

fac i  

a ha 

j u s t  

i t i e s  when i t  i s  ra in ing ,  and they have t o  go a block and 

f over t o  t h e i r  in - laws t o  use the f a c i l i t i e s .  

And i n  our case, l i k e  Representative F iorent ino said, 

i n  the l a s t  three weeks we have had over 18 inches o f  r a i n  

i n  the area, which should hopefu l ly  s i g n i f y  t h a t  the drought i s  

over, but  i t  i s n ' t  helping the  sept ic  tanks and our sewage 

problem. Mr. McDonnell speaks o f  f rus t ra t i on .  Boy, we have a 

completely d i f f e r e n t  d e f i n i t i o n  o f  f r u s t r a t i o n  i n  Signal Cove. 

And Mr. Withers wants t o  t a l k  about quick responding, t h a t  they 

responded qu ick ly  t o  a l l  t he  questions and s t u f f .  Well, t a l k  

we don ' t  need, i t ' s  act ion t h a t  we want, quick response. 

And, honestly, seven years ago, my son was 16 years 

o l d  and i n  high school wa i t i ng  t o  get h i s  d r ivers  l icense. 

That i s  how long ago t h i s  was. Today he i s  24, he i s  i n  the  

Gulf  serving i n  Operation I r a q  Freedom. That i s  how I measure 

time and t h a t  i s  how a l o t  o f  people i n  our subdiv is ion measure 

time. So we would appreciate i t  i f  t h i s  board would do what - - 
get us some sewage, please. 

CHAIRMAN JABER: Thank you, Mr . But1 e r .  

Mr. Rei1 l y ,  were there  other customers t h a t  - - 
MR. REILLY: Yes. Mr. O l l i e  Bartus. 

MR. BARTUS: My name i s  O l iver  B a r t i s .  I ' m  not  a 

publ ic  speaker, so bear w i t h  me. I have a son t h a t  l i v e s  i n  
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Oregon and I r e t i r e d  and moved here about e igh t  or nine years 

ago. I now have grandchildren. I used t o  f l y  them i n ,  or  I 

s t i l l  do. The f i r s t  t ime, what an experience. I had t o  put  

them i n  a hotel because our sept ic  system wouldn't  hold it. I 

c a n ' t  even see my grandchildren unless I spend a ton  o f  money 

t o  f l y  them i n  from Oregon and pu t  them up i n  a motel, okay. 

The stench on some o f  these houses because these 

sept ic  systems are so o ld ,  because ordinances way back when are 

not s u f f i c i e n t  enough t o  cover area on leeching f i e l d s ,  

e t  cetera, they are leak ing i n t o  the canal. He has t o l d  you 

t h i s ,  I am j u s t  r e i t e r a t i n g  what he has said. It i s  more 

serious than I t h i n k  you can simply imagine. Because I ask 

anyone o f  you i f  you had a r e l a t i v e  t o  come v i s i t  you and you 

said, pardon me, you have t o  go down t o  the  clubhouse because 

our t o i l e t s  are plugged. 

embarrassing. We are no t  a l l  low income people. Some o f  us 

are ex- busi nessmen 1 i ke mysel f . 

You wouldn't  l i k e  i t . It i s  very 

I would l i k e  t o  make one comment t h a t  i s  outside o f  

my area. He mentioned the  t ime i t  took, the  gentleman before 

on how long i t  took t o  achieve t h i s  loan. Well, i f  i t  was a 

s t ra igh t  proposi t ion whereas Mr. Hudson U t i l i t i e s ,  here i s  

Signal Cove, what i s  i t  going t o  cost t o  put  sewers i n  there. 

You go t o  the bank, the  bank would say - -  you t a l k  about 

assets, he says we d o n ' t  have any physical assets, what be t te r  

assets could you have than over 400 residents t h a t  are paying 
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monthly cash f low coming i n t o  your business. And the reason - -  

I t h i n k  the reason t h a t  i t  took so long i s  because he had a 13 

percent loan s i t t i n g  out there f o r  I don ' t  know how much, and 

he said,  boy, now i s  the chance t o  lower t h a t  loan down t o  a 

manageable area f o r  me. And the bank said,  w e l l ,  we w i l l  make 

a l i t t l e  money on t h i s  because we have got  a new loan coming 

up. So i f  prime i s  s i t t i n g  a t  2 o r  2-1/2 today and they can 

borrow one cent above, they are borrowing - - i t  i s  up t o  6 

percent. That i s  why i t  took so long, because they f inagled 

each other.  Good f o r  the bank, good f o r  them. Well, t h a t ' s  

f i ne ,  bu t  we are out i n  l e f t  f i e l d .  And t h a t  i s  j u s t  economic 

sense, you don ' t  have t o  be an E ins te in  t o  f i g u r e  tha t  out. 

Other th ings I would have t o  say i s  I know o f  a t  

l eas t  13 houses from my s t ree t  and two over t h a t  r i g h t  now the 

odor when you walk by i s  a stench t h a t  you d o n ' t  want t o  have 

t o  - -  nobody should have t o  l i v e  l i k e  t h a t .  This i s  not 

Appalachia. This i s  not r i g h t .  And they have d i s to r ted  the 

t r u t h  - -  we l l ,  t h a t  i s  too  strong o f  a term. 

years we have l i v e d  t h i s  way, and t h i s  i s  r id icu lous .  

But f o r  seven 

And what we c a n ' t  stand and why we came t h i s  time i s  

because we f rank ly  could not  bel ieve t h a t  any Commission d i d n ' t  

know what was going on. Why they weren' t  r u l i n g  t h a t  Hudson 

U t i l i t i e s  have t o  get o f f  the mark. You know, when the going 

gets tough the tough get going. L e t ' s  get t h i s  started. We 

cou ldn ' t  understand why they kept g e t t i n g  delay, a f t e r  delay, 
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a f t e r  delay. So we f i n a l l y  s a i d  - -  t a l ked  w i th  Heather, we 

be t te r  get up there and l e t  t h i s  Commission know t h i s  i s  

serious business. This i s  a heal th  issue here. I f  you have an 

open wound, and most o f  these people d o n ' t  know, swimming i n  

those canals, there i s  the p o s s i b i l i t y  o f  serious i l l n e s s .  

They closed Hudson Beach and they are j u s t  down from 

us, and they have a be t te r  f low than we do w i t h  the current,  

they closed i t  e igh t  times l a s t  year because o f  feca l .  And 

they l i k e  t o  say i t  i s  the b i rds .  That i s  a l o t  o f  bologna. 

It i s  the  sept ic  systems, and everybody knows it. And how t h i s  

company has gone t h i s  long without having t o  do anything, w i th  

no punishment, no r e t r i b u t i o n ,  no nothing. And they s i t  up 

here and they s i t  there and, we l l ,  we are going t o  t ry .  We 

have heard i t  a l l  before, and you have, because they v io la ted  

your own edic ts .  So t h a t  i s  a l l  I have t o  say. Thank you very 

much. 

CHAIRMAN JABER: Mr. Bartus, thank you. Thank you 

f o r  being here. Mr. R e i l l y ?  

MR. REILLY: I guess we are done. 

CHAIRMAN JABER: Okay. But, o f  course, I assume, any 

questions t h a t  we may pose t o  the  customers, the customers are 

avai lab le f o r  questions. Commissioners, there are - -  I would 

note there are other customers t h a t  are avai lab le t o  you. 

want t o  j u s t  s t a r t  by throwing out some questions t o  Mr. 

McDonnell and Mr. Withers. He d i d n ' t  say - -  M r .  R e i l l y ,  were 

I 
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you going t o  make a separate statement? 

MR. REILLY: I d i d  have an i n t e n t i o n  t o  make several 

comments. 

CHAIRMAN JABER: Go r i g h t  ahead. 

MR. REILLY: I t h i n k  the f i r s t  comment I would make 

i s  t o  rea l y  emphasize t o  t h i s  Commission the environmentally 

sens i t ive nature o f  the matter. This i s  a f ede ra l l y  designated 

f lood p l a i n  area. It i s  a coastal area w i t h  a very high water 

tab le.  It i s  r e a l l y  unsuitable f o r  the e f f i c i e n t  use o f  sept ic  

tanks. The comprehensive land plan adopted by the county 

ca l led  f o r  t h i s  e n t i r e  t e r r i t o r y ,  Signal Cove and Sea Pines 

area included t o  a l l  be served by a san i ta ry  sewer c o l l e c t i o n  

treatment system. It was Hudson U t i l i t i e s  t h a t  came forward i n  

June o f  '98 t h a t  sa id  i s  was the so lu t ion  t o  t h i s  problem. And 

I quote from t h e i r  app l i ca t ion  when they sa id  t h a t  they claim, 

Hudson claimed t h a t  i t  had the f inanc ia l  and technical  a b i l i t y  

t o  provide wastewater c o l l e c t i o n  service t o  t h i s  e n t i r e  

addi t ional  t e r r i t o r y ,  and t h a t  the  proposed expansion would not 

impact i t s  monthly ra tes or  service charges. 

It wasn't a matter o f  going out and g e t t i n g  

f inancing, i t  was we can do it, we can do i t  now. And when the 

Commission issued i t s  order, there was an order and then, o f  

course, another order t h a t  made t h a t  order f i n a l ,  t h a t  f i n a l  

order was October o f  ' 9 9 ,  and i t  granted t h i s  t e r r i t o r y .  And, 

o f  course, the t e r r i t o r y ,  t h i s  grant ing contemplated Hudson 
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going i n  and having t o  re fu rb ish  the Signal Cove area, 

re fu rb ish  the  p a r t  t h a t  the county was already serving, as wel l  

as add the other addi t ional  l i n e s  and then interconnect t h a t  

completed refurbished system t o  the main t h a t  would go t o  the 

county's wastewater treatment p lan t .  And then once t h a t  was 

accomplished, then the county would acknowledge t h e i r  tak ing  

over those 131 customers o f  the  county. 

Now, a l l  o f  t h i s  was a l l  going t o  happen w i t h i n  j u s t  

a matter o f  a few months, and t h i s  was s p e c i f i c a l l y  provided 

f o r  i n  t h a t  o r i g i n a l  order way back i n  October o f  '99. And so 

that  i s  the  saga. That i s  the process when we s ta r ted  ge t t i ng  

these extensions. The f i r s t  extension, the second extension. 

I ' v e  got pages here, and I won't  bore you w i t h  t h a t ,  but  i t  i s  

de l l  documented i n  our response. 

But we get a l l  the way u n t i l  June o f  2000 when Hudson 

somehow a year and a h a l f  i n t o  the process rea l i zes  t h a t  i t  i s  

not going t o  r e a l l y  be able t o  perform unless i t  gets an 

extens 

charge 

one o f  

and t h  

mot i on 

on. Excuse me, an increase o f  i t s  service a v a i l a b i l i t y  

from 1,000 t o  $2,400. And although whi le  - -  and t h a t  i s  

i t s  bases f o r  i t s  t h i r d  motion f o r  extension o f  t ime, 

t one today a t  the moment the  Commission granted i t s  

f o r  extension o f  t ime and acknowledged t h a t  the u t i l i t y  

dould come i n  a t  a l a t e r  t ime and seek t h i s  increase. 

Well, even t h a t  d idn ' t  happen i n  a t ime ly  way. And 

according t o  t h i s  long chronology i t  i s  not u n t i l  March o f  the 
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very next year t h a t  they even f i l e  f o r  t h e i r  service 

a v a i  1 abi 1 i t y  extension increase. 

months become years. And, again, not t o  belabor it, i t  i s  w e l l  

documented i n  our response, the  extensions go on and on. 

F i n a l l y ,  I w i l l  j u s t  t u r n  through these pages - -  f i n a l l y ,  when 

we get t o  the order, I guess we are t a l k i n g  now, t h i s  i s  t h i s  

order o f  November 25, '02.  This i s  the one t h a t  grants - - 
okay, we are going t o  g ive you what you want, the  $2,400. But 

then the Commission goes on t o  say, now, f a i l u r e  t o  meet t h i s  

June 30 deadline, which i s  t h i s  considerable extension a f t e r  

many, many extensions, sha l l  r e s u l t  i n  immediate i n i t i a t i o n  o f  

a show cause proceeding before t h i s  Commission. 

So weeks become months, 

This i s  a f a i t  accompli . There w i l l  be a show cause 

proceeding by v i r t u e  o f  t he  language o f  t h i s  p r i o r  order. But 

rea l ly  the only  issue before you today i s  are we going have a 

r e a l  show cause proceeding o r  are we going t o  have such a de 

minimis d o l l a r  amount t h a t  i t  w i l l  hardly even be responded t o  

by the u t i l i t y .  And I t h i n k  t h a t  i s  one o f  the th ings t h a t  i s  

before us today. Also, t h a t  order t h a t  granted the extension 

o f  t ime  and the $2,400 serv ice a v a i l a b i l i t y  charge required 

t h a t  they s t a r t  f i l i n g  these quar te r ly  reports.  And then we 

s tar ted g e t t i n g  the  procession, the  f i r s t  and second quar te r ly  

reports which bas i ca l l y  are j u s t ,  you know, chronologing the  

company's f a i l u r e  t o  get f inanc ing.  

What i s  i n t e r e s t i n g  i s  you get t o  the  second 
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quar te r ly  repor t ,  which was f i l e d  i n  March o f  '02, and i t  

s t a r t s  g iv ing  you more d e t a i l s .  

together. We have got Southtrust Bank and Regions Bank, we 

have already gotten approvals from these bank's loca l  

committees, we are j u s t  await ing the senior committees t o  give 

us approval. Bear w i th  us. But then we get - - and I 'I saying 

'02, t h i s  i s  12/30/02. And, o f  course, we are t a l k i n g  March 

31, '03. So t h i s  i s  j u s t  March o f  t h i s  year. 

It says we are ge t t i ng  i t  

So now before we even get t o  the  t h i r d  quar te r ly  

repor t ,  now comes t h i s  f i f t h  motion 

i s  i n te res t i ng  t h a t  no mention - -  a1 

the face, there i s  no mention o f  a l l  

t h a t  was going t o  be approved. What 

'or extension o f  t ime. It 

o f  a sudden i t  drops o f f  

o f  t h i s  imminent f inancing 

shows up i s  yes, we have a 

commitment, we have a commitment w i t h  people we have been doing 

business w i th  a l l  along. It i s  our senior - -  they are 

bas i ca l l y  the senior f inanc ing t h a t  has always been w i th  us, i t  

i s  going t o  stay w i t h  us, and t h a t  Mr. Hough and Mr. Hough's 

W.R.H. Mortgage, Inc. ,  i s  going t o  be - -  the  person who has 

been working t o  f i n d  our f inanc ing i s  going t o ,  i n  fac t ,  be the 

lender on the construct ion loan and the subordinated loan. So, 

we looked a t  t h i s  commitment. And Pub1 i c  Counsel has some 

concerns about it. Not so much concerns about the  senior loan, 

I t h i n k  most o f  the terms, condi t ions,  and po in ts  o f  t h a t  

r e a l l y  seem t o  be p r e t t y  much l i k e  you would expect. But i t  i s  

t h i s  W.R.H. Income Propert ies arrangement w i t h  i t s  wholly-owned 
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Zompany, I presume, W.R.H. Mortgage, Inc .  t h a t  i s  providing the 

Zonstruction loan and the subordinated loan ra ises a l o t  o f  

questions t h a t  we have t o  share w i t h  you. And as t o  whether i t  

i s  o r  i s  not  i n  the pub l ic  i n t e r e s t ,  a l l  o f  these arrangements. 

1 t h i n k  bas i ca l l y  S t a f f  i s  tak ing  the pos i t i on ,  we l l ,  we are 

l o t  deciding t h a t  today. That when and i f  t h i s  company comes 

i n  f o r  a r a t e  case, we w i l l  look a t  a l l  o f  t h a t ,  and t o  the 

2xtent t h a t  anything i s  not  proper, we j u s t  won't al low it. 

3ut we j u s t  s t i l l  t h i n k  i t  needs t o  be brought t o  the 

at tent ion,  because here we are 3-1/2 years down the road, and 

de are doing business w i t h  the  people who were r i g h t  i n  our own 

Dackyard the  whole time. So, you know, t h a t  ra ises a l o t  o f  

questions w i th  me. 

But the points  o f  f u r the r  concern i s  t h a t  the 

p r i n c i p l e  o f  W.R.H. Income Propert ies, I n c . ,  t h a t  t h i s  

corporation i s  given a - -  I mean, Hudson has t o  pay, and the 

arrangements they have t o  go through t o  get t h i s  subordinated 

and construct ion loan seems a l i t t l e  extraordinary.  They are 

having t o  pay a $25,000 annual fee payable monthly t o  W.R.H. 

Income Propert ies, Inc.  This i s  f o r  prov id ing f inanc ia l  advice 

and serv ic ing these loans t h a t  are the subject o f  the 

commitment. They have t o  pay a 1 percent fee on the 

construct ion loan, a .5  percent fee on arranging the senior 

loan and the subordinate loan. Now, these are i n  addi t ion t o  

the po in ts  t h a t  are pa id t o  the various lending i n s t i t u t i o n s .  
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When you add a l l  of this up and the various points 
t h a t  W.R.H. Income Properties receives both from making the 

loan  and arranging for the l o a n ,  i t  i s  about 58,000 - -  over 
$58,000 for just upfront points t o  be paid i n  the construction. 
Now, i n  add i t ion  t o  a l l  th is ,  W.R.H. and Hough is  given, or i t s  
corporation i s  given an  extended - -  what they call an extended 
stock option. We d i d n ' t  have any details on t h a t .  

B u t  i n  this phone conference t h a t  we had last Friday 
i t  was - - verbally i t  was disclosed t h a t  w h a t  has been given t o  
this lender and this arranger of the financing i s  a right t o  
purchase 9-112 percent of Hudson's outstanding stock a t  par 
value. And apparently there i s  200 issues outs tanding and they 
are allowed t o  buy these 1,900 shares a t  $250 a share. So 

basically there i s  this equity kicker on t o p  of a l l  of these 

points ,  on t o p  o f  really 12 percent interest even on a 
subordinate loan ,  and I t h i n k  there i s  a l o t  of us i n  this room 
t h a t  would like t o  be getting 12 percent interest. 

And then t o  add t o  a l l  of t h a t ,  i f  t h a t  wasn't 
enough, we are going t o  kick i n  and say, now, i f  you dare try 
t o  - - i f  you are going t o  pay this ,  excuse me, 12 percent 
interest off sooner t h a n  the ten-year term of the subordinated 
loan ,  then you will pay us a penalty, a prepayment penalty of 1 

percent a year for every year t h a t  you pay t h a t  off  sooner t h a n  
the ten years. I mean, i t  i s  just - - there is  just a l o t  about 

t h a t  t h a t  caused us concern. 
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I n  a d d i t i o n  t o  a l l  of t h a t ,  not only a l l  o f  these 
financial sweeteners, b u t  what Hudson had t o  give up t o  Mr. 
iough's corporations basically i s  tantamount control t o  the 
Atil i ty.  

iandle - - i t  requires the owner and the management salaries 
subject t o  approval of an annual  budget t h a t  i s  prepared by 

nanagement requi red approval of Mr . Hough and h i  s corporation. 
So really basically i t  controls the purse strings of the 
Zorporation. 
nust be sent t o  Mr. Hough and a l l  three lenders every single 
n o n t h .  

I mean, t o  secure these loans, basically had t o  

Monthly operating statements and balance sheets 

And even of greatest concern of a l l ,  i f  you will look 

3n t h a t  term sheet, the las t  page on the term sheet of the 
2xecuted commitment le t te r ,  i t  really goes t o  the very heart of 

dhy we are here. And this i s  a condition which means t h a t  even 
i f  Mr. Bannerman, even i f  Hudson Utilities decides i t  really 
dants t o  go out  and do w h a t  i t  says i t  i s  supposed t o  do, serve 
the people i n  i t s  territory on a timely basis, they can't do 

i t .  They can't do i t  unless Mr. Hough and his corporation and 

the lenders say they can do i t ,  because under 4E i t  

specifically says expansion of the system may be undertaken 
w i t h  the consent o f  the lenders upon an engineering certificate 
as t o  the feasibility of t h a t  extension. And, of course, we 
got i n t o  t h a t  pretty extensively i n  this l i t t l e  Friday 
afternoon conversation w i t h  representatives o f  the u t i 1  i t y .  
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And we, you know, said,  gosh, how does t h i s  a f f e c t  

Signal Cove, how does t h i s  a f f e c t  Sea Pines? These people are, 

you know, up t o  t h e i r  eyeballs i n  problems here w i t h  sewage. 

Are we going t o  be having more hoops t o  go over? Just t o  even 

extend i t  - - i f  t h i s  person who 1 ives i n  Sea Pines i s  four 

blocks out there, and t h a t  $2,400 doesn' t  q u i t e  cover the 

add i t iona l  cost  o f  running t h a t  l i n e  a l i t t l e  f u r t h e r ,  are we 

going t o  be g e t t i n g  i n t o  f e a s i b i l i t y  issues? And they 

verba l l y ,  again, even though t h i s  i s  what t h i s  document says, 

they said,  no, we are ve rba l l y  t e l l i n g  you t h a t  Sea Pines and 

Signal Cove, t h i s  sentence does not apply t o  them. We are 

r e a l l y  going t o  go f u l l  steam ahead and we are going t o  serve 

these people without regard o r  having ex t ra  hoops or  

f e a s i b i l i t y  studies i n  place. 

Obviously i t  should r a i s e  questions t o  t h i s  

Commission as t o  a1 the other areas o f  the t e r r i t o r y .  And 

what are we t a l k i n g  about? Has Hudson even surrendered i t s  

a b i l i t y  t o  meet i t s  s ta tu to ry  o b l i g a t i o n  t o  provide service i f  

i t  has t o  go hat i n  hand t o  the  rea l  power, and then t o  have 

these ex t ra  f e a s i b i l i t y  studies done j u s t  so they can run the 

l i n e .  So t h a t  sent j u s t  an inc red ib le  red f l a g  through t h i s  

whole arrangement. I ' m  g e t t i n g  r i d  o f  some o f  my comments. 

CHAIRMAN JABER: That ' s  f i n e ,  Mr. R e i l l y .  

MR. REILLY: I t h i n k  t h a t  what we are g e t t i n g  t o  i s  

r e a l l y  t h i s  very important issue o f  penal ty,  and what i s  the 
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correct  penalty. S t a f f  says $1,500 maximum p o t e n t i a l l y .  We 

are not  even t a l k i n g  about penal ty yet, we are t a l k i n g  about 

naximum potent ia l  penalty f o r  more than 3 4 2  years o f  repeated 

f a i l u r e  t o  serve the customers and t o  fo l low the requirements 

o f  not one o r  two orders, bu t  a number o f  orders over t h i s  

3 4 2  year period. 

CHAIRMAN JABER: Let  me ask you about t h a t ,  Mr. 

Reil ly, because you have touched on the  very f i r s t  question I 

was going t o  ask, and l e t ' s  j u s t  h i t  i t  head on. I went back 

and l i s tened  t o  the agenda tape from our l a s t  vote j u s t  t o  

re f resh my memory l a s t  n igh t .  And i t  occurs t o  me t h a t  the 

issue o f  the f i n e  was heav i l y  addressed and we d i d  send very 

strong signals t o  the company. And j u s t  as one Commissioner, I 

am flabbergasted t h a t  you guys are back here today, I r e a l l y  

am. But we haven't gotten t o  t h a t .  

My question r e l a t e s  t o  the l a s t  t ime t h i s  came t o  

agenda we were hes i tant  t o  es tab l i sh  show cause proceedings and 

establ ish a f i n e  because we a lso d i d n ' t  want t o  get i n  the way 

o f  the company's a b i l i t y  t o  ob ta in  f inancing by some s o r t  o f  

regulatory act ion we took. It doesn' t  seem l i k e  we have t h a t  

problem today because we do have and we haven't got ten t o  the  

arm's-length t ransact ion and whether our S t a f f  should look a t  

i t , but we do have a representat ive from the mortgage company 

tha t  has made a commitment t o  execute a l e t t e r  a f t e r  our vote 

today. Would you agree t h a t  a l a rge r  f i n e  would set  a greater 
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i ncent ive  t o  complete const ruct ion and interconnect customers 

by the  time per iod establ ished? That 's  an easy question. 

MR. REILLY: Commissioner Jaber, you have s to len  a l l  

o f  my thunder. I ' m  g e t t i n g  t o  t h a t .  

CHAIRMAN JABER: Well, get  t o  i t  quicker then. 

MR. REILLY: I c o u l d n ' t  agree more, and I t h i n k  t h a t  

i s the  opportuni ty t h a t  t h e  show cause proceeding provides us. 

CHAIRMAN JABER: Would you a1 so agree - - 
MR. REILLY: I n  a l l  fa i rness t o  Hudson and t o  i t s  

nervous lenders, i t  doesn' t  necessar i ly  mean, you know, and I 

am going t o  be proposing today what t h a t  f i n e  o r  po ten t i a l  f i n e  

should be. 

CHAIRMAN JABER: 

MR. REILLY: Okay. 

CHAIRMAN JABER: 

Le t  me get t o  the  second question. 

I f  you agree t h a t  a l a rge r  f i n e  

would perhaps create the  i ncen t i ve  t o  induce the  ac t ion  t h a t  

has been required a number o f  t imes, would you a lso agree t h a t  

i t  might be appropriate t o  suspend t h a t  f i n e  o r  t o  lower i t  as 

the representat ive suggested, as w e l l ,  a t  t h e  completion o f  

perhaps not j u s t  t h i s  p r o j e c t .  

said about we are on ly  i n  t h e  f i r s t  phase o f  t he  p ro jec t .  I s  

t h a t  something you would agree t o  on behal f  o f  t he  consumers? 

I t h i n k  there  i s  a l o t  t o  be 

MR. REILLY: I be l ieve  I would. 

CHAIRMAN JABER: Okay. Now, do you have more, 

because I do have more questions? 
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MR. REILLY: I do have a l i t t l e  b i t  more. 

CHAIRMAN JABER: Okay. Go r i g h t  ahead, because we 

Mant t o  ask these questions. 

MR. REILLY: Well, I was going t o  quote S t a f f ' s  

statement i n  the order t h a t  said t h i s  i s  a h igh enough amount 

to send a c lear  message t h a t  the Commission's disapproval o f  

the length o f  t ime, going on, and on, and on. O f  course, I 

strongly  and respec t fu l l y  disagree w i t h  t h a t  sentence. It 

c e r t a i n l y  does not send t h a t  message. And i n  t h i s  l i t t l e  

informal phone conversation, again, t h a t  took place on Fr idaj  

i t  was r e a d i l y  admitted t h a t  Hudson would be wel l  prepared t o  

pay $1,500 and not even respond, and t h a t  i s  exac t ly  what - - 

that  i n v i t a t i o n  i s  there. The language o f  the order says - -  or  

D f  the  recommendation says i f  Hudson responds t o  the order t o  

show cause by remi t t i ng  the penalty, then the  show cause matter 

shal l  be considered resolved and go away. And I ' m  a f r a i d  t h a t  

i s  r e a l l y  where we would be going w i t h  the  $1,500. 

So essen t ia l l y  what we would be recommending and what 

comes s t r a i g h t  from the s ta tu te  i s  the $5,000 per day. I t h i n k  

the po ten t ia l  - -  we are recommending the  po ten t i a l  penalty 

should be $75,000. That i s  $5,000 per day since June 30 up 

u n t i l  Ju l y  15th, today's date. That i s  5,000 times 15 i s  the  

$45,000, excuse me, $75,000. And t h a t  t h a t  should be what the  

Commission should vote as the po ten t ia l  penal ty.  And I bel ieve 

i t  i s  there. And t h a t  i s  going t o ,  o f  course, give them an 
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incentive t o  come i n  and give us the d e t a i l s .  We have been 

2xercising our best e f f o r t s ,  j u s t  a naked statement l i k e  tha t ,  

[ t h i n k  t h i s  Commission deserves and the  customers deserve a 

l i t t l e  more explanation as t o  what happened t o  those two other 

2xtensions. Why those things f a i l e d .  There needs t o  be some 

l iscovery as t o  why we are where we are today. 

But even more important than t h a t ,  we have t h i s  

:ommitment. We have a c los ing  t h a t  i s  supposed t o  take place 

in August 11th. 

it i s  going t o  happen, then obviously the  S t a f f  w i l l  take a l l  

i f  these th ings i n t o  consideration when i t  comes back t o  the 

:ommission w i th  i t s  recommendation i n  l i g h t  o f  t h i s  and t h a t  

311 o f  these things have happened. Yes, they have immediately 

started construction, and, yes, by the t ime - -  and by the way 

ve s t rongly  support the S t a f f ' s  recommendation o f  the quar te r ly  

-eports. And according t o  them, I agree w i t h  them the f i r s t  

quarter ly repor t  - -  I t h i n k  they had i t  coming i n  November, 

vhich was r e a l l y  90 days a f t e r  the supposed c los ing  was going 

to take place. So by t h a t  t ime we are going t o  r e a l l y  know the 

lay o f  the land. Whether, i n  fac t ,  the  c los ing  took place, and 

i f  and when i t  took place d id  they proceed aggressively t o  help 

solve these problems. And so you have got your vehic le .  

I f ,  i n  fac t ,  everything happens as Hudson says 

CHAIRMAN JABER: Mr. R e i l l y  - -  
MR. REILLY: Stop when you have won. 

CHAIRMAN JABER: Yes. Let me ask some more questions 
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t o  c l a r i f y  what might be acceptable t o  the customers. 

MR. REILLY: A l l  r i g h t .  

CHAIRMAN JABER: You are not suggesting t h a t  any 

regulatory ac t ion  we take today delay the loan from moving 

forward or  the construct ion from moving forward, correct? 

MR. REILLY: I t h i n k  t h a t  i s  cor rec t .  

CHAIRMAN JABER: I n  t h a t  vein - -  

MR. REILLY: Which i s  contrary t o  our w r i t t e n  

response. 

CHAIRMAN JABER: That i s  exact ly  why I ' m  asking t h a t  

you c l a r i f y  it. And i n  t h a t  vein, i f  the show cause proceeding 

i s  not the most appropriate vehic le t o  invest igate,  as you have 

used the f inanc ia l  t ransact ion between the finance company and 

the company, would you a l l  agree t o  a s t a f f  audi tor  looking a t  

the t ransact ion wh i le  the loan i s  being executed and whi le  the 

construction i s  beginning? 

MR. REILLY: We c e r t a i n l y  wouldn' t ,  and there was - -  
CHAIRMAN JABER: You would not  ob ject  t o  t h a t .  

MR. REILLY: We would no t  ob ject  t o  it. 

CHAIRMAN JABER: You would support it? 

MR. REILLY: I would support such an aud i t .  Let me 

say fu r ther ,  though, S t a f f  i n  i t s  recommendation t a l k s  about 

the u t i l i t y ' s  ob l i ga t i on  t o  provide t h i s  Commission no t ice  

d i t h i n  ten days o f  the  August - -  on o r  before the  August 11th 

closing date. I f ,  i n  f a c t ,  August 21 comes and the Commission 
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has heard nothing, and there has been no proof t h a t  the c los ing 

has taken place, then I want t o  come on p r e t t y  hard here w i t h  

these penal t ies.  

cause. I mean, we recommend t h a t  a fu r ther  show cause 

proceeding be i n s t i t u t e d  f o r  t h i s  new most serious f a i l u r e  t o  

perform. 

I want t o  come p r e t t y  hard w i t h  the show 

CHAIRMAN JABER: Here i s  my problem w i t h  it, and I 

th ink  you need t o  l e t  us f i n i s h  our questions and maybe we w i l l  

give you some comfort. 

want, i t  i s  the  u l t imate  ac t ion  t h a t  gets these customers 

hooked up t o  f a c i l i t i e s  t h a t  you want. 

It i s  no t  the show cause you r e a l l y  

MR. REILLY: That i s  correct .  

CHAIRMAN JABER: And where I may disagree w i th  you i s  

the most e f f i c i e n t  way o f  handling tha t .  I d o n ' t  necessar i ly  

know t h a t  the i n i t i a t i o n  o f  a show cause proceeding each t ime 

i s  the most e f f i c i e n t  way. 

e f f i c i e n t  way. And t o  borrow a phrase t h a t  the  Representative 

used, g e t t i n g  the incent ives out there.  I f  i t  creates an 

incent ive t o  have our audi tor  go i n  and review the f inanc ia l  

documents, great. 

t ha t  w i l l  on ly  be abated or  suspended a f t e r  ce r ta in  actions 

have taken place, great. 

So I ' m  looking f o r  the most 

I f  i t  creates an incent ive t o  impose a f i n e  

But w i t h  a l l  due respect, a l l  a show cause proceeding 

does i s  i t  increases the amount t h a t  goes i n t o  the general 

revenue, and t h a t ' s  not what we are t a l k i n g  about. That i s  not  
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the ac t ion  you r e a l l y  need. Now, saying a1 o f  t h a t ,  qua r te r l y  

repor ts ,  i s  there a b e n e f i t  t o  having month y repor ts? 

MR. REILLY: I would no t  be opposed t o  t h a t  a t  a l l .  

I d o n ' t  t h i n k  Publ ic Counsel would be opposed t o  t h a t .  I would 

say t h a t  somewhere - -  S t a f f  d i d  have another th ing ,  another 

comment t h a t  I f r a n k l y  agreed w i th ,  and t h i s  i s  when they made 

the statement i n  t h e i r  recommendation t h a t  when i t  came t o  t h a t  

November qua r te r l y  repor t ,  i f ,  i n  f a c t ,  they haven' t  even begun 

construct ion a t  t h a t  p o i n t ,  then a l l  bets are o f f .  And S t a f f  

i s  saying we want t o  come i n  here, or  they are suggesting they 

are going t o  come i n  here w i t h  a recommendation f o r  de le t i on  o f  

t e r r i t o r y .  And, q u i t e  frankly, I t h i n k  I support t h a t .  You 

know - -  

CHAIRMAN JABER: Well , I ' m  g lad you brought t h a t  up. 

L e t ' s  say t h a t  one o f  the  - -  

MR. REILLY: Tota l  f a i l u r e ,  i f  we have t o t a l  f a i l u r e  

between now and November, then t h i s  Commission - -  the  c i t i z e n s  

and the Commission and everyone i s  going t o  have t o  come t o  

r e a l i z e  t h a t  we are wasting our t ime chasing Hudson t o  be the  

answer t o  t h i s  problem. And t h a t  since the problem i s  so 

great, t h a t  we b e t t e r  begin t o  come up w i t h  some b e t t e r ,  

d i f f e r e n t  answers t o  the  problem. 

CHAIRMAN JABER: M r .  R e i l l y ,  you h i t  on a l e v e l  o f  

f r u s t r a t i o n  we had l a s t  t ime we discussed t h i s ,  and t h a t  I 

personal ly have again today. By the  t ime i t  reaches us, the  
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a1 te rna t ives  w i t h  respect t o  g e t t i n g  serv ice t o  the customers 

are very s l im,  when we understand from S t a f f ' s  recommendation 

and my reco l l ec t i on  from l a s t  t ime t h a t  Pasco County i s  not  

able t o  provide t h i s  service i n  a c o s t - e f f e c t i v e  manner, 

e i t h e r  . 
Saying t h a t ,  i f  t h i s  t e r r i t o r y  i s  deleted, you d o n ' t  

b r i n g  us an a l te rna t i ve ,  do you? So I ' m  back t o  f i n d i n g  

incent ives t o  induce t h i s  company t o  behave i n  a c e r t a i n  

fashion. And w i t h  t h a t ,  Mr. McDonnell, here are the  questions 

t o  you. Four months versus e i g h t  months, i t  seems t h a t  i f  t h i  

Commission were t o  f i n d  i t  i n  i t s  d i s c r e t i o n  and judgment t o  

impose a f i n e ,  t h a t  f i n e  may be reduced o r  e l iminated a t  the  

conclusion o f  four  months i f  everything i s  complete. And 

perhaps t needs t o  be doubled i f  i t  takes longer than four  

months. Why d o n ' t  you reac t  t o  t h a t .  

MR. McDONNELL: My f i r s t  reac t i on  i s  there i s  no 

evidence i n  t h i s  record nor do I bel ieve  t h a t  Hudson has 

engaged i n  any de l ibera te  conduct t o  v i o l a t e  any orders o f  t h i s  

Commission. 

negl igent conduct not  t o  comply w i t h  any orders o f  the 

Commi ss i  on. 

I ' m  not  convinced Hudson has engaged i n  any 

CHAIRMAN JABER: I thought you s t a r t e d  your 

presentat ion by recogniz ing t h a t  Hudson d i d  no t  do what i t  was 

supposed t o  do. 

MR. McDONNELL: They d i d  not  get i t  done. But, I 
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mean, t h a t  i s  the f i r s t  question i n  an order t o  show cause, I 

bel ieve .  Why they d i d n ' t  get i t  done i s  c e r t a i n l y  the 

appropr iate question as t o  a punishment t h a t  t h e  Commission i s  

going t o  consider imposing, because t h a t  i s  what a f i n e  i s  t o  a 

company t h a t  doesn't have any money t o  the  extent they cou ldn ' t  

get f inancing. And - - 
COMMISSIONER DAVIDSON: I want t o  jump i n  here, 

Chair,  because I share your f r u s t r a t i o n .  I t h i n k  t h a t  i s  

exac t l y  what we would get t o  i n  a show cause proceeding. But 

there i s  t o  me enough on the  face o f  t h i s  t o  show tha t  t h i s  

delay, why and how i t  has occurred t o  me appears t o  be somewhat 

unreasonable. Customers are not being served and i t  i s  posing 

heal th  r i s k s .  You w i l l  have every opportuni ty i f  a show cause 

i s  granted t o  argue why the - - i f  a show cause proceeding i s  

ordered as t o  why a show cause should not be granted. I mean, 

you w i l l  have an opportunity, I th ink ,  t o  make these very types 

o f  arguments on the mer i ts .  

Dav 

how 

If I 

MR. McDONNELL: I appreciate t h a t ,  Commissioner 

dson. And I th ink  you ' re  r i g h t ,  bu t  I t h i n k  I was asked 

I f e l t  about the f ines  and t h a t  i s  what I was ge t t i ng  t o .  

'ou are  going t o  t a l k  about a punishment, we would l i k e  a 

f a i r  opportuni ty t o  be heard t h a t  we a re  not doing anything 

del iberate.  But I ' m  not saying nobody should be f rust ra ted.  I 

appreciate the f r u s t r a t i o n .  It has gone on too long. The f a c t  

o f  the matter i s  we a re  i n  b e t t e r  shape here than we were four 
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tonths ago and we are t r y i n g  t o  get i t  done. 

lime we were here we d i d n ' t  have the f inancing. 

r i t h  f inancing. 

nappropriate f inancing. 

I mean, the l a s t  

Then we come 

I d i d n ' t  hear a commercial banker say t h i s  i s  

CHAIRMAN JABER: Why have you not  c losed on the 

:ommi tment l e t t e r ?  I understood from the  presentations t h a t  

;he l e t t e r  o f  commitment depends on the  r e s u l t  o f  t h i s  vote. 

lere you wondering what the vote would be? 

MR. McDONNELL: Yes. OPC i s  asking t o  delete the 

: e r r i  t o r y .  

CHAIRMAN JABER: M r .  - - i s  i t  Withers? 

MR. WITHERS: Yes, ma'am. 

CHAIRMAN JABER: How soon can you c lose on the loans 

md what are the unforeseen circumstances t h a t ,  you know, t h a t  

:an be adequately accounted f o r ?  Help me understand why - - 
:ommissioner Davidson asked you t h i s  e a r l i e r ,  too .  What i s  the 

lost  reasonable time frame and how qu ick l y  can you act? 

MR. WITHERS: We are look ing t o  close no l a t e r  than 

bgus t  11th. We are looking t o  c lose a c t u a l l y  i n  advance o f  

:hat. We have addi t ional  lenders, and obviously t h e i r  

i t torneys involved. 

lender at torney and sa id - -  our lender at torney, and sa id we 

i r e  shooting f o r  bas i ca l l y  next Fr iday,  the end o f  next week. 

fou know, given the  f r i c t i o n  o f  scheduling o f  m u l t i p l e  number 

if pa r t i es ,  you know, t h a t  t ime l i n e  might not be met, bu t  t h a t  

I spoke i n  advance o f  t h i s  hearing t o  the 
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i s  our earnest goal i s  t o  close by t h a t  t ime. 

As f o r  unforeseen circumstances, some are 

zontr ibut ion re la ted .  I mean, I am not q u i t e  sure, I ' m  not  an 

?ngineer, what might a r i se  dur ing the course o f  construction. 

1 have seen i t  happen i n  other construct ion where th ings on the 

ground are not  what you expect. And i t  i s  j u s t  simply tha t ,  

the unknown. 

3 f  a f i ne ,  I mean, the  $1,500 f i n e  i s  something t h a t  we were 

aware o f .  But given the  s ize  o f  the  company, and the lack  o f  

squi ty  i n  the company as i t  cu r ren t l y  stands, I mean, we would 

be concerned i f  they were forced t o  spend money on a f i n e  t h a t  

night otherwise go towards construction. 

I would also say on, I guess, t he  consideration 

CHAIRMAN JABER: What about a f i n e  t h a t  completely 

disappears a t  t h e  conclusion o f  t 

interconnection o f  the  customers? 

MR. WITHERS: I mean, I 

lender, and I honestly have t o  go 

th ink  - -  

le const ruct ion and the  

c a n ' t  speak f o r  the  senior 

back t o  my superiors, but  I 

CHAIRMAN JABER: See, the  way I look a t  i t , you, from 

a business perspective, need them t o  get t h e i r  ac t  together and 

interconnect these customers. 

MR. WITHERS: Absolutely. 

CHAIRMAN JABER: So I see a po ten t i a l  f o r  us working 

together w i t h  regard t o  providing the company the  r i g h t  

incentive. You need them t o  f i n i s h  const ruct ion and 
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and t h a t  i s  prec ise ly  the reason you agreed t o  the  loan. You 

j u s t  sa id  tha t .  So a large f i n e  t h a t  gets completely suspended 

a t  the  end o f  the pro jec t  should be good f o r  you, not bad f o r  

you. 

MR. WITHERS: I suspect t h a t  i f  i t  i s  coordinated 

w i th  reasonable extensions. I mean, our goal i s  not  t o  al low 

the u t i l i t y  t o  not proceed i n  a d i l i g e n t  fashion t o  complete 

construction. We would be concerned, however, I w i l l  say - - 

CHAIRMAN JABER: You t h i n k  you only need e igh t  

months. So assume w i t h  me t h a t  t h i s  Commission uses i t s  

d i sc re t i on  t o  l evy  - -  w i t h  an opportuni ty t o  be heard, o f  

course - -  a large f i n e  t h a t  w i l l  be completely removed a t  the  

eight-month period. A t  the conclusion o f  the eight-month 

period construct ion should be complete, connections should be 

made. You don ' t  need an extension, r i g h t ?  Eight months. 

MR. WITHERS: 

be - -  t h a t  the  f i n e  - -  you know, i f  there are reasonable th ings 

i n  place and the f i n e  w i l l  never be assessed because the 

company, as we expect it, i s  going t o  move forward, I ' m  not  

sure t h a t  t h a t  would be a problem. But, again, I can ' t  speak 

fo r  the senior lender. I am going t o  be presenting, I guess, 

whatever the outcome o f  t h i s  hearing and your recommendation t o  

the lender. 

I f  we t h i n k  t h a t  i t  i s  not  going t o  

CHAIRMAN JABER: Commissioner Baez, you have a 
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question? 

COMMISSIONER BAEZ: Well, maybe a question w i l l  come 

out. Madam Chair, I hear what you are saying, and I t h i n k  a t  

no po in t  - -  I read t h i s  recommendation, and I remembered - -  and 

I remembered j o t t i n g  down j u s t  a question o f  as t o  exact ly  who 

i s  c a l l i n g  the shots here. And i t  seems t o  me from reading the 

chronology o f  the case, and i t  seems t h a t  a t  a l l  t imes i t  i s  

the lenders t h a t  have been cal  i n g  the shots. And, i n  f a c t ,  

Mr. McDonnell has - - you know, some unforeseen circumstances 

always seem t o  be whether they can close the loans, and are the 

commitments executed, and a l l  o f  these other th ings.  And t h a t  

seems t o  have taken the bu lk  o f  the r e s p o n s i b i l i t y  f o r  why a l l  

o f  the extensions have occurred or  would otherwise be 

ant ic ipated. 

And I would be in te res ted  i n  f i nd ing  - - acknowledging 

the f a c t  t h a t  the lenders are no t  the regulated u t i l i t y .  

s t i l l  t h i n k  t h a t  we need t o  pay a t ten t i on  - -  there i s  one key 

date here t h a t  I don ' t  t h i n k  has received enough a t ten t ion ,  and 

tha t  i s  when i s  construct ion going t o  begin. I t h i n k  once 

construct ion begins i t  a l l  i s ,  you know, so r t  o f  stuck 

together. Once you s t a r t  construct ion,  then momentum bu i lds .  

I t h i n k  having whatever penal t ies o r  whatever f ines  

I 

might be assessed, and I have sa id before I would probably 

favor suspending the f i nes  pending ce r ta in  condi t ions.  

the condit ions t h a t  I would l i k e  us t o  en ter ta in  i s  s e t t i n g  

One o f  
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some k ind  o f  i n te r im  milestone, whether i t  be 30 days a f t e r  

:losing o f  the loan, 30 days a f t e r  funding becomes avai lable 

that  construction has t o  begin. I mean, some tangib le  symbol 

D f  everybody's commitment. 

znough i n  pu t t i ng  the onus or  some o f  the onus on the lenders 

to  get t h i s .  

I don ' t  know i f  t h a t  goes far 

I mean, Mr. Withers, I appreciate attorneys ge t t i ng  

involved w i th  a loan t h a t  involves two or  three d i f f e r e n t  

lenders, I can appreciate the  th ings t h a t  can go wrong. But I 
can also appreciate the th ings t h a t  can go r i g h t .  And I th ink ,  

you know, there comes a p o i n t  a t  which the  r e s p o n s i b i l i t y  and 

the burden has t o  be on the  lenders t o  get t h i s  th ing  on the 

road, otherwise why are they i n  business. 

concerned t h a t  i f  the lenders are tak ing  a l i t t l e  b i t  too long, 

and we have customers s i t t i n g  out there t h a t  desperately need 

service f o r  reasons other than money, and i n t e r e s t  payments, 

and revenues, and a l l  o f  those things, there are rea l  human 

considerations here t h a t  need t o  be addressed. 

But I am also 

So, you know, and I w i l l  agree w i th ,  I t h i n k  the 

Representative's statement, t h a t  there comes a po in t  a t  which 

we have t o  say are we going down the wrong road w i t h  t h i s .  Do 
we have t o  consider jumping o f f  o f  t h i s ,  o f f  t h i s  t r a i n  

altogether. I mean, I d o n ' t  want t h a t  t o  happen. I n  fac t ,  i t  

wouldn't be my f i r s t  choice. 

obviously has the franchise and has the r e s p o n s i b i l i t y  now, and 

I th ink ,  you know, the company 
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be l ieve  me a de let ion process, i f  you t h i n k  t h i s  took long, you 

know, you can see how much pain you a re  adding. 

very d i f f i c u l t  step t o  take. But I also want t h a t  t o  be c lear  

i n  everybody's mind t h a t  i t  eventual ly w i l l  become pa r t  o f  the 

process. 

So i t  i s  a 

So, you know, making a long s to ry  shor t ,  I real ly 

d o n ' t  have a question. 

ourselves some a l ternat ives t h a t  r e a l l y  take i n t o  account a key 

date t h a t  i s  other than the completion date. Obviously we 

should be focused on tha t ,  but  I t h i n k  we need t o  focus on 

g e t t i n g  th ings started. 

I would j u s t  l i k e  t o  discuss amongst 

CHAIRMAN JABER: Commissioner Davidson. 

COMMISSIONER DAVIDSON: Yes. As the pa r t i es  were 

presenting, and as the Chair was asking her questions t o  the 

pa r t i es ,  and as Commissioner Baez has been speaking here, I 

have been s o r t  o f  j o t t i n g  out notes f o r  what could be a 

possible motion on Issue 1. And I j u s t  want t o  s o r t  o f  lay out 

the concepts t o  t a l k  about, and then maybe come back and 

a r t i  cul  a t e  i t  . 
While a show cause may not i n  a l l  cases be the best 

incent ive and i t  may not be the  best incent ive  down the road, I 

th ink  i t  i s  an important step a t  t h i s  stage r i g h t  now, and 

hopefu l ly  we won't ever have t o  r e v i s i t  t h i s  issue i n  t h i s  

case. And i t  seems as i f  a motion might include t h a t  we move 

S t a f f  t o  immediately i n i t i a t e  a show cause proceeding, and g ive 
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the company 21 days t o  show cause why, and there would be 

elements t o  there. One element would be i t  should not be f ined 

blank amount, whatever t h a t  amount i s ,  per day f o r  f a i l u r e  t o  

have completed construct ion by June 30th. And t h a t  f i n e  would 

run up through today. And I made a note as the  Chair was 

speaking, which f i n e  would be held, however we hold those 

f ines,  i n  escrow or whatever we do procedural ly a t  the PSC t o  

hold i t , and then returned according t o  a percentage scale. 

For example, 100 percent could be returned i f  

completed i n  four months, and then there could be - - and these 

are j u s t  ideas t o  discuss - - and then there could be a s l  i d i n g  

scale o f  a ce r ta in  percent refunded i f  construct ion was 

completed between four and f i v e  months, f i v e  and s i x ,  s i x  and 

seven, seven and e igh t ,  t o  r e a l l y  i ncen t i v i ze  the  u t i l i t y  t o  

t r y  and complete before e igh t  but  al lowing i t  up t o  e igh t .  

That would be s o r t  o f  one conceptual element. 

Another conceptual element would be t h a t  the u t i l i t y  

should be required t o ,  and maybe we add i n ,  s t a r t  construct ion 

by and complete construct ion by a date cer ta in .  We j u s t  put  a 

date i n  there, whether i t  i s  s t a r t  i n  ten  days and then 

complete e igh t  months o f  t h a t  - -  w i t h i n  e igh t  months a f t e r  the 

ten days from now, the  second element. 

The t h i r d  element, i f  construct ion i s  not  implemented 

by t h a t  date cer ta in ,  why the u t i l i t y  should not  be f i ned  blank 

amount per day f o r  any - - I said any f a i l u r e  t o  complete 
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construction by eight months, bu t  I t h i n k  we need some type o f  

parameter i n  there, and I completely understand the delay. B u t  
i f  there i s  a failure due, for example, t o  an act of God t o  
complete, t h a t  i s  excusable i n  my view i f  there i s  progress 
being made and i n  the six months something happens and i t  i s  
going t o  take a couple of months. 
needs t o  be bui 1 t i n ,  either commerci a1 1 y unreasonabl e , 
unreasonable, something - - right, force majeure, exactly. Some 
concept there, and maybe failure t o  complete due t o  
circumstances other t h a n  force majeure, a perfect example. And 

so those are the three sort of fine elements. 

So some not ion ,  I t h i n k ,  

And I d o n ' t  know i f  we p u t  i n  this motion, I t h i n k  we 
can pu t  i n  a motion for an order t o  show cause a lso  
requiring - - sort o f  ancillary t o  t h a t  show cause order 
requiring continuation of quarterly or monthly reports, 
whatever S ta f f  deems appropriate , w i t h  whatever content needs 
t o  be i n  there t o  make the reports meaningful. 

And I personally - - the f i f t h  element would be I 

would like t o  have some comfort knowing t h a t  the funding opt ion  

now i s commerci a1 1 y reasonabl e. I agree, S t a f f ,  regul atory 
bodies should not be micromanaging the finances of an  
organiza t ion ,  bu t  I would like some comfort level t h a t  this 
f inancing scheme i s  commercially reasonable, however you might 

demonstrate that. So those are w h a t  I see as sort of the five 
elements t h a t  would go i n t o  resolution of Issue 1. 
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CHAIRMAN JABER: Commissioners, the Commissioner was 

asking f o r  feedback. Something you said a t  the end, though, 

t r iggered a question f o r  S t a f f .  And I want t o  get back t o  

Representative Fiorent ino,  I t h i n k  i t  was the f i r s t  question 

you asked us t o  address. The arm's- length t ransact ion between 

a u t i l i t y  company and the bank. Our normal process i s  t h a t  i t  

i s  reviewed, correct  me i f  I ' m  wrong, i n  a r a t e  case process. 

We do take a look a t  whether the  transactions are arm's- length 

transactions. So I t h i n k  the standard - -  Ms. Merchant, cor rec t  

me i f  I ' m  wrong - -  i s  whether the  t ransact ion i s  an 

arm's- length t ransact ion t h a t  i s  i n  the pub l i c  i n t e r e s t .  

MS. MERCHANT: Right. We have a l o t  o f  

arm's- length - - nonarm's-length and arm's- length t ransact ions.  

Just because i t  i s a nonarm' s - 1 ength t ransact ion doesn ' t mean 

i t  i s  un fa i r .  But what we a re  going t o  look a t  i s  compare i t  

t o  what an arm's-length t ransact ion would be. So i f  by chance 

you go i n  and you look a t  t h i s  t ransact ion,  t h i s  loan agreement 

and there are some unreasonable aspects o f  i t  t h a t  wouldn't  be 

avai lab le i n  the open market, then we could d isa l low those i n  

the r a t e  case. And the u t i l i t y  would be responsible f o r  paying 

them because they made an agreement w i th  t h e i r  lender, but  t he  

ratepayers would not be responsible i f  t h i s  Commission deemed 

t h a t  they were unreasonable costs. 

CHAIRMAN JABER: Now, there i s  nothing, though, t o  

preclude us from sending an aud i to r ,  an analyst t o  go ahead and 
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look a t  those documents. 

t o  hold up construction or  c los ing  o f  the loan. But j u s t  i n  

the i n te res t  o f  making sure the  record i s  covered, there i s  

nothing t h a t  precludes us from sending an audi tor ,  an analyst 

t o  take a look a t  those transact ions now. 

Candidly, my concern i s  I d o n ' t  want 

MS. MERCHANT: Right.  We have the documents, we 

could take a look a t  them now. We wouldn't  necessar i ly  need an 

audi tor  t o  look a t  them. But normally we don ' t  prejudge the 

debt agreements beforehand. We look a t  them a f t e r  the f a c t  t o  

see i f  they are prudent. Because i t  t r u l y  i s  the  u t i l i t y ' s  

responsi b i  1 i ty,  the management's responsi b i  1 i t y  t o  make the 

best most prudent decis ion t h a t  they can i n  securing f inancing. 

We might - -  or  the Commission might not agree w i t h  tha t .  And 

c e r t a i n l y  t o  t h a t  extent t h a t  they don ' t  agree, the u t i l i t y  

management i s  responsible f o r  t h a t .  

CHAIRMAN JABER: And t h a t  issue r e a l l y  on ly  comes t o  

p lay  i n  ratemaking i f  the  company were t o  t r y  t o  pass on the 

expenses and costs associated w i t h  any o f  those transact ions 

through the rates.  

MS. MERCHANT: That i s  correct .  

CHAIRMAN JABER: Okay. Commi ssioners, feedback t o  

Zommissioner Davidson's thoughts or questions o f  your own. 

COMMISSIONER DAVIDSON: On t h a t ,  j u s t  t o  comment, I 

think tha t  would take care o f  my concern. 

nake cer ta in  t h a t  customers would not be bearing the  burden o f  

I j u s t  wanted t o  
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/hat we might concl ude i s commerci a1 1 y unreasonabl e. It sounds 

i k e  we w i l l  have t h a t  opportuni ty i n  the event those rates are 

l l t i m a t e l y  passed on t o  consumers or attempted t o  be passed on 

;o consumers. 

MS. MERCHANT: And we would d e f i n i t e l y  be looking a t  

:hat i f  they pursue r a t e  r e l i e f  w i t h  t h i s .  

CHAIRMAN JABER: Commissioner Deason? 

COMMISSIONER DEASON: Yes, I have a question, and i t  

ie r ta ins  t o  the general framework t h a t  was ou t l i ned  by 

:ommissioner Davidson. And I appreciate him doing tha t .  And 

it appears t h a t  there i s  some advantages t o  p u t t i n g  an 

incentive based approach t o  t r y  t o  get the  j ob  done and service 

i n i t i a t e d  t o  customers. That i s  our u l t ima te  goal and ambition 

iere.  But along those 1 ines,  my concern - - and t h i s  i s ,  I 

juess, i n  response t o  a response made by - - i s  i t  Mr. Weathers 

ir Withers? 

MR. WITHERS: Withers. 

COMMISSIONER DEASON : Withers. That he can ' t speak 

f o r  the lenders o f  the senior debt, i s  t h a t  correct? 

MR. WITHERS: We have got the  senior debt, which i s  a 

out  t o  another 

i s  an e n t i r e  

le new 

construction loan i s  a l l  contingent on being done as one - -  a t  

Republic Bank loan t h a t  has been pa r t i c i pa ted  

1 ender, United Bank. 

COMMISSIONER DEASON: And t h a t  t h i s  

package, t h i s  e n t i r e  re f inancing as wel l  as t 
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one t ime ,  i t  i s  going t o  be one large c los ing,  i s  t h a t  correct? 

MR. WITHERS: Yes, there i s  going t o  be agreements 

among the c red i to rs .  There a re  agreements among the c red i to rs  

t o  the  e x i s t i n g  loan. While I have the opportuni ty I would 

l i k e  t o  say t h a t  Phase 3 i s  being included i n  the  planned 

construction. I know t h a t  was a concern t h a t  was addressed 

i s  pa r t  e a r l i e r  and i s  addressed i n  the commitment. But t h a t  

o f  t he  construction program. 

COMMISSIONER DEASON: I guess my concern i s  

am a l l  f o r  incentives i n  t r y i n g  t o  get t h i s  matter r e  

t h i s ,  I 

01 ved 

quicker ra ther  than l a t e r ,  but  I guess my concern i s  t h a t  i f  we 

adopt the essence o f  the motion, and somehow t h a t  creates a 

degree o f  uncertainty o r  uncomfort w i t h  the  senior lenders and 

they back away, then are we prolonging the u l t imate  resolut ion.  

Or i s  - -  I guess t h i s  i s  maybe a question f o r  Mr. Reil ly. I 

mean, i n  your presentation you suggested t h a t  there needs t o  be 

a l a rge r  f i n e  amount, and t h a t  i t  maybe needs t o  be contingent 

t o  some extent.  Are you w i l l i n g  t o  take the  r i s k  t h a t  i f  we 

take your recommendation and the  senior lenders back away, t h a t  

we are going t o  be prolonging t h i s  reso lu t i on  and maybe even 

excluding Hudson as the so lu t ion  t o  the  problem? 

MR. BECK: Commissioners, l e t  me respond i f  I could. 

You know, the end r e s u l t  we are look ing f o r  i s  performance by 

the company. 

take the performance o r  incent ive  type o f  proposals, the key t o  

There i s  no question t h a t  i s  the  goal. I f  you 

I 
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whether the f i n e  i s  ever paid i s  going t o  be w i t h  the company. 

I n  other words, we are not against no f i n e  a t  a l l  i f  they would 

simply perform and provide the service t h a t  they promised year 

a f t e r  year, the service they are obl igated t o  provide. 

as p a r t  o f  the incent ive there has got t o  be consequences. 

That i s  probably one o f  the problems before, there has never 

been a consequence f o r  t h i s  company f o r  f a i l i n g  t o  do what they 

promised t o  do and what they are obl iged t o  do. So I t h i n k  

some s o r t  o f  substant ia l  f i n e  w i t h  the key being w i t h  the  

company t h a t  they can avoid i t  completely i f  they simply do 

what they sa id they are going t o  do, t h a t  i s  what we are i n  

favor o f .  

I th ink  

COMMISSIONER DEASON: Thank you f o r  t h a t  

c l a r i f i c a t i o n .  I appreciate i t , Mr. Beck. 

CHAIRMAN JABER: Commissioners, I t h i n k  Commissioner 

Davidson has moved us along i n t o  a po ten t ia l  motion. And 

before we vote on poss ib ly  the motion, I want t o  make c lear  t o  

Mr. Withers t h a t  i t  i s  not our i n t e n t ,  as you have gathered by 

now, t o  f r u s t r a t e  t h i s  process. And I have comfort i n  knowing 

t h a t  you w i l l  hopefu l ly  confirm f o r  me i n  a few minutes t h a t  

you w i l l  go back and do everything you can t o  he lp us make t h i s  

happen. You know, t o  the degree you can in f luence these senior 

lenders, we are a l l  a f t e r  the same th ing ,  a r e n ' t  we? 

MR. WITHERS: Correct. And i t  i s  a lso a concern o f  

my company. I mean, t h i s  loan was underwrit ten under a c e r t a i n  
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set of parameters. We try t o ,  you know, predict the future, t o  

the extent you can. 
certain money i s  going t o  be there t o  fund  debt service. We 
have constructed a loan program i n  an effort t o  take service 
a v a i l a b i l i t y  fees and apply those t o  construction and only then 
i f  there i s  a shortfall t h a t  they can't fund the construction 
proceeds wil l  come out  of the construction loan .  The goal 

being t o  reduce the debt burden on the company, t o  reduce the 
interest costs on the company. We have pursued i t  on t h a t  
basis. Now, I will say t h a t  the notion of the fine, and I 

understand, I t h i n k  we are a l l  on the same page - -  

You project t o  determine whether t h a t  

CHAIRMAN JABER: Thank you. 
MR. WITHERS: - -  i s  a concern t o  the extent t h a t  i t  

becomes pretty burdensome given the size of the company and 

given, you know, my earlier comments about this i s  a small 

company and i n  the past i t  has not  earned enough money t o  
amortize i t s  debt. I mean, I will say t h a t  the construction 
piece has never been further along.  This i s  a commitment 
letter t h a t  has - - yes, there are some subject tos and caveats, 
b u t  those are natural t o  commitment le t ters .  
lender commitment letters are about .  

CHAIRMAN JABER: And, a g a i n ,  we can't emphasize 

I t  i s  just w h a t  

enough a l o t  o f  t h a t  i s  i n  the company's own destiny because 
the fine could potentially go away completely i f  we entertain 

ssioner Davidson's possible motion w i t h i n  a certain set of 
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time. That should be understood. 

MR. WITHERS: I understand tha t .  And I t h i n k  t h a t  

the conference c a l l  t h a t  we had on Friday and the issue o f  a 

f ine ,  and the size,  the $1,500 s ize,  d i d n ' t  cause any degree o f  

heartburn w i th  the construct ion 1 ender. 

CHAIRMAN JABER: Commissioner Davidson, I t h i n k  w i t h  

regard t o  my questions on the  audi tor ,  whi le i t  i s  w i t h i n  our 

d isc re t ion  t o  go ahead and asked t h a t  an audi tor  or an analyst 

review the transact ion,  I personal ly bel ieve i t  i s  premature. 

I t h i n k  the bigger issue i s  g e t t i n g  fo l ks  connected and serv ic  

provided by Hudson. But w i t h  regard t o  monthly reports,  unless 

S t a f f  corrects me, I t h i n k  there i s  probably a bene f i t  t o  

moving the r e s p o n s i b i l i t y  from a quar te r ly  repor t  t o  a monthly 

repor t ,  i f  not f o r  anything bu t  t h a t  S t a f f  i s  more aware. They 

can b r i n g  t o  us red f lags  quicker,  I th ink ,  i f  we are touching 

base w i t h  the company monthly. So i t  i s  r e a l l y  j u s t  a s e l f i s h  

reason. The way the process has been coming t o  agenda and we 

have t h i s  discussion, by the  t ime we are having the discussion 

our options are l im i ted ,  and t o  the  degree a monthly repor t  may 

help i n  t h a t  regard, I am a l l  f o r  it. 

MR. McDONNELL: The company i s  a l l  f o r  t h a t ,  too,  

Madam Chairman. We have f i l e d  quar te r l y  reports,  but  I have 

also been i n  r e l a t i v e l y  constant contact w i t h  Ms. Gervasi , j u s t  

because I know the f r u s t r a t i o n  here, and I am j u s t  t ry ing  t o  

keep her apprised. 
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CHAIRMAN JABER: And I d o n ' t  doubt - - I d o n ' t  doubt 

t h a t  you cooperate f u l l y .  But the  monthly repor ts  probably get 

f i l e d  i n  the docket, Publ ic  Counsel becomes aware o f  them and 

the customers are aware o f  them. 

COMMISSIONER BAEZ: Another question , Madam Chair . 
CHAIRMAN JABER: Commi ss i  oner Baez. 

COMMISSIONER BAEZ: Mr. McDonnell, how soon a f t e r  the 

August 11th date, assuming i t  goes the  whole way t h a t  M r .  

Withers expects, how soon do you break ground on construct ion? 

MR. WITHERS: It would happen w i t h i n  30 days and 

probably - - ( Inaudi b l  e. No m i  crophone) . 
COMMISSIONER BAEZ: Okay. 

MR. McDONNELL: I d o n ' t  know i f  i t  i s  c lea r  o r  not ,  

t h a t  e igh t  months that  the  bank requested wasn't t he  r e s u l t  o f  

a const ruct ion study. 

COMMISSIONER BAEZ: No, no, no. I ' m  asking - -  I 

understand t h a t  your engineering i s  based on a four  month. 

t h i n k  everyone has taken t h a t  as reasonable a t  t h i s  po in t .  

d o n ' t  know. But since the  lender,  again, i s  t he  one t h a t  i s  

going t o  make t h i s  whole t h i n g  happen somehow on some l e v e l  , i f  

they are requ i r i ng  e i g h t  months as p a r t  o f  t h e i r  commitment, 

then e igh t  months - -  I w i l l  be w i l l i n g  t o  accede t o  t h a t  t o  the  

extent t h a t  we have anything t o  do w i t h  t h a t .  

i s  not o f fens ive.  

I am in te res ted  i n  knowing how soon, how soon the  customers can 

I 

I 

So e i g h t  months 

I guess going back t o  a concern t h a t  I had, 
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s t a r t  seeing the progress towards the r e s u l t  t h a t  we a l l  want. 

Because whi 1 e Commi ss i  on Davi  dson ' s suggesti on doesn ' t 

necessari 1 y i ncl ude some acknowledgment t h a t  construction has 

t o  begin soon, I t h i n k  i t  i s  important. I ' m  not  o f f e r i n g  i t  as 

an amendment or anything, bu t  I want t o  s t ress how important i t  

i s  t o  me t h a t  something tangib le  be out there t h a t  the 

customers can see. 

MR. McDONNELL: I understand. Yes, s i r .  Did you 

hear M r .  G r i f f i n ' s  response? 

COMMISSIONER BAEZ: I heard Mr. G r i f f i n  say i n  a best 

case scenario w i th in  a day or  two a f t e r  c los ing,  bu t  d e f i n i t e l y  

w i th in  30 days. 

CHAIRMAN JABER: So you an t i c ipa te  c los ing  you said 

next Friday, and Mr. G r i f f i n ' s  response was construct ion 

beginning date i s  30 days a f t e r  next Friday? 

COMMISSIONER BAEZ: No l a t e r  than. No l a t e r  than I 

th ink  he said. 

MR. WITHERS: No l a t e r  than i s  what I understand. I 

mean, next Friday i s  the  goal t h a t  we w i l l  be working t o  on the 

lender 's  side and the borrower's side. 

CHAIRMAN JABER: Commissioner Davidson, t h a t  probably 

helps you out w i th  those blanks you had on the  dates. 

MR. WITHERS: That i s  a p r e t t y  t i g h t  t ime schedule 

obviously. We are on the  lender 's  s ide look ing t o  use the 

ex i s t i ng  loan documents and modify them as appropriate. So we 
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d o n ' t  want t o  - -  we are viewing t h i s  as pushing i t  forward as 

f a s t ,  as qu ick ly  as we can. I mean, I c a n ' t  assure you t h a t  i t  

w i l l  be closed by next Friday, but  t h a t  i s  our ta rge t .  

And i n  advance o f  t h i s  hearing I spoke t o  one o f  the 

attorneys who w i l l  be k ind  o f  pushing t h a t  along and t o l d  them 

t h a t  was our ta rge t .  So hopefu l ly  t h a t  lends a degree o f  

comfort i n t o  our m i  ndset . 
CHAIRMAN JABER: Commissioner Davidson. 

COMMISSIONER DAVIDSON: That helps a l o t .  And I 

t h i n k  there are two other s o r t  o f  open issues there f o r  

discussion before I would memorialize t h i s  i n t o  a motion. One, 

the amount o f  f i n e  per day. S t a f f  has recommended a t o t a l  o f  

1,500 f i n e ,  the customers have sought a $5,000 per day f i n e  

which s t r i k e s  me a b i t  unreasonable given tha t  we are t r y i n g  t o  

work t h i s  out.  It i s  not an unreasonable amount, but  we a lso 

d o n ' t  want t o  j u s t  s o r t  o f  knock the  p o s s i b i l i t y  o f  f inanc ing 

out o f  the way. So i f  the Commission can discuss t h a t .  

Then the s l i d i n g  scale t h a t  I had i n  mind was 100 

percent refund o f  the f i n e  i f  const ruct ion was completed w i t h i n  

four  months. And then, as I mentioned the  s l i d i n g  scale, 

completion a f t e r  four months bu t  under f i v e ,  re tu rn  90 percent; 

f i v e  t o  s i x  months, r e t u r n  80; s i x  t o  seven, re tu rn  70, seven 

t o  e igh t  months, re tu rn  60, and then i f  i t  takes more than 

e igh t  months t o  complete not r e t u r n  any o f  the f i ne .  That i s  

s o r t  o f  an easy formula, but  I d o n ' t  know i f  t h a t  s t r i k e s  the 
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res t  o f  the Commission as reasonable, so I throw t h a t  out on 

the tab le  f o r  discussion. 

CHAIRMAN JABER: Let me ask S t a f f  a question. I n  the 

i n i t i a l  discussion Commissioner Davidson asked, you know, 

vJhether i t  be held i n  escrow or  whatever the process i s .  We 

have assessed f ines  i n  the past through a show cause proceeding 

and held them i n  abeyance. I s  t h a t  what - -  i f  we vote t h i s  

motion out, i s  t h a t  what you envision, t h a t  we would order t h i s  

amount o f  f i ne ,  t h i s  s l i d i n g  scale, and recognize t h a t  - -  what 

i s  i t  we would do, Ms. Gervasi , i s  i t  t h a t  we would recognize 

i t  i s  held i n  abeyance i f  construct ion i s  completed w i t h i n  four 

months, and then levy,  ac tua l l y  levy  the  f i n e  a f t e r  t ha t ,  a 

cer ta in  percentage? Walk us through the procedure. 

MS. GERVASI: I t h i n k  what I am used t o  seeing, what 

we t y p i c a l l y  have done before when the Commission has abated a 

f i ne ,  i s  t o  not  requi re  the money - -  the company t o  put  the 

money up f r o n t ,  and t o  say t h i s  f i n e  w i l l  become payable on 

such and such a day i f  X , Y ,  or  Z doesn't happen, bu t  

permanently abated i f  the company does perform. 

the money i n  escrow now, I don ' t  t h i n k  t h a t  there  i s  anything 

t o  preclude the Commission from doing t h a t ,  i t  i s  j u s t  

d i f f e r e n t  from what we t y p i c a l l y  have done w i t h  the  abating o f  

f ines.  

So by p u t t i n g  

COMMISSIONER DAVIDSON: My concern here when you say 

abeyance, and I understand the procedure, bu t  my concern i s  I 
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l o n ' t  want  for some reason the public of Florida, the customers 
;o become really a creditor w i t h  low priority i n  the event o f  

jltimate non-performance by the u t i 1  i t y .  My preference would 

)e t h a t  the funds of a certain amount be collected and held i n  

!screw, b u t  t h a t  i s  just one Commissioner's view. I t h i n k  t h a t  
jives us a l i t t l e  b i t  greater assurance t h a t  some money will be 
ield for customer benefit i n  the event of non-performance. 
3 u t ,  aga in ,  I p u t  t h a t  out  for the Commission's - -  

COMMISSIONER DEASON: Let me comment on t h a t ,  i f  I 

nay. 

I t h i n k  there are perhaps two problems. 
actually collect the money you have got  t o  give the party due 
7rocess. We can show cause them and impose a fine, bu t  i t  i s  
m l y  after the party is  given ample opportunity t o  respond t o  
t h a t  and then we make a decision. 

I understand the frustration and the desire for t h a t ,  but  

First ,  before you 

And the other i s  the ultimate goal of getting this 
project completed. 
p u t  them i n  escrow, you are t a l k i n g  about t a k i n g  potential 
c a p i t a l ,  either loan  proceeds or otherwise, and p u t t i n g  i t  i n t o  

an escrow account t h a t  can't be utilized t o  construct. 

I f  we take resources away from them now and 

So 

those are my concerns. 
CHAIRMAN JABER: And the other t h i n g  t o  PO n t  out ,  

Commissioner Davidson, I t h i n k  i t  i s  workable, i t  i s  just a 
matter of f ind ing  the right procedure t o  articulate. 
other t h i n g  t o  po in t  out  relates t o  the money through a show 

B u t  the 
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Zause process does not go back t o  the customer, i t  i s  going t o  

30 i n t o  the general revenue o f  the S t a t e  o f  F lo r ida .  So, 

jgain, having i t  i n  escrow w i l l  serve t h a t  purpose, not ge t t i ng  

it back t o  the customers. 

So can we get t o  the same place, Ms. Gervasi - - we 

dant t o  capture the s p i r i t  o f  what Commissioner Davidson 

3roposes, which i s  t o  create an incent ive f o r  the  company t o  

zompl e te  everything i t  needs t o  complete by the preferable 

four-month period, and then doing something more severe as the 

time per iod i s  extended. 

about it? 

Do you need a few minutes t o  t h i n k  

MS. GERVASI: I can envis ion a s l i d i n g  scale k ind  o f  

f ine ,  but maybe i t  would be a good idea t o  confer. 

COMMISSIONER BAEZ: Can I ask a quick question? 

CHAIRMAN JABER: Commissioner Baez. 

COMMISSIONER BAEZ: Is there a way t o  d r a f t  o r  t o  

issue a show cause t h a t  has - -  where the due process r i g h t s  

attach a t  the t i m e  the f i n e  becomes - -  I mean, i s  t h a t  what we 

are t a l  k ing  about? 

MS. GERVASI : What we would be t a l  k ing  about would be 

t o  give the company a 21-day per iod w i t h i n  which they could 

respond as t o  why the f i n e  t h a t  i s  being proposed should o r  

shouldn' t  be assessed. And then a t  t h a t  po in t  the Commission 

would make a decis ion and we could go t o  hearing on j u s t  t h a t  

issue. 
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COMMISSIONER BAEZ: But w i th  the - -  and I know I am 

probably using the word incor rec t  y, but  w i th  the  refundable 

nature t h a t  makes a l l  sor ts  o f  other impl icat ions,  and I don ' t  

intend tha t .  But w i t h  the returnable nature or  the neg l i g ib le  

nature o f  the f i ne ,  can we do i t  so t h a t  we are not  - -  I guess 

ny concern would be t o  be involved i n  t h i s  21-day per iod now 

dhen we should be focussing our resources, as Commissioner 

Deason has suggested, and r i g h t l y  so, l e t ' s  get a l l  the 

resources focused on ge t t i ng  t h i s  th ing  s ta r ted  and ge t t i ng  

t h i s  t h i n g  f in ished ra ther  than f i g h t i n g  out whether the show 

cause i s  proper and whether the  f i n e  was proper now. 

I mean, the way t h a t  Commissioner Davidson has a t  

leas t  structured a po ten t ia l  motion you would have a f i n e  

become r e a l l y  payable subject t o  payment a t  a l a t e r  date. 

Would i t  also be l e g a l l y  possible t o  have the due process 

r i g h t s  attach a t  a l a t e r  date so t h a t  we are no t  creat ing 

process on the f r o n t  end where we should be focussing on what 

the u l t imate goals are. 

MS. GERVASI: Yes, and I don ' t  know what the answer 

I know they i s  t o  t h a t  question j u s t  o f f  the  top o f  my head. 

need t o  be given, according t o  l a w ,  you know, a po in t  o f  ent ry ,  

but whether we - -  

COMMISSIONER BAEZ: And i t  i s  not  my i n t e n t i o n  - -  my 

suggestion i n  no way i s  t o  c u r t a i l  any due process r i g h t s ,  t h a t  

they w i l l  get whatever process i s  due t o  the  f u l l e s t  extent o f  
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the l a w .  My question r e a l l y  i s  i s  there  a way t o  delay t h a t  

r i g h t  as we a r e  delaying the imposi t ion o f  a f i ne?  

MS. DANIEL: Commissioners, may I make a suggestion? 

Not as t o  the l e g a l i t y  o f  how t o  get there,  bu t  some other 

options which you might want t o  consider. And before I t a l k  

about the  f i n e ,  l e t  me make one other comment, i f  I could. It 

i s  the  Signal Cove area t h a t  has the severe heal th  issues. 

These construct ion loans and other loans are f o r  a l l  o f  the 

area t h a t  Hudson i s  considering adding l i n e s  t o ,  so I want you 

t o  be aware o f  t h a t  as we go through t h e  language t h a t  we might 

i ncl  ude i n  t h i  s order. 

And t o  go back t o  the  f i n e ,  Commissioner Davidson, i f  

I may, the s l i d i n g  scale t h a t  you are suggesting, put the cap 

on the amount o f  f i n e ,  and i f  t h a t  i s  your i n t e n t ,  then t h a t  i s  

probably the way t o  get there.  The other way t o  handle t h a t  

would be t o  begin f i n i n g  the  company a t  some p o i n t  i n  the 

fu ture,  four or  s i x  months a f t e r  the c lose o f  the loan w i t h  a 

d a i l y  f i n e ,  i f  you w i l l ,  f o r  each day tha t  construct ion i s  no t  

completed, co l lec tab le  on a monthly basis,  o r  some speci f ied 

per iod o f  t ime t h a t  makes i t  an open-ended f i n e ,  i t  puts the 

company a t  p e r i l  f o r  a l l  o f  those unforeseen delays t h a t  might 

occur i n  the fu ture.  

i n  there.  

I j u s t  wanted t o  k ind  o f  throw t h a t  mix 

CHAIRMAN JABER: That i s  an exce l len t  po in t ,  Ms. 

Daniels. So you could a c t u a l l y  s t ruc tu re  the  f i n e  t o  be $5,000 
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per day t o  commence a t  the end o f  the four-month period, 

because t h a t  setup r i g h t  there means no f i n e  i s  assessed f o r  

the four-month period t h a t  construct ion i s  supposed t o  be 

compl ete.  Commi s s i  on Davi dson and then Baez. 

COMMISSIONER DAVIDSON: I had envisioned a b i t  o f  the 

same th ing ,  but  i t  s t r i kes  me as a reasonable compromise t h a t  

we impose some f i n e  f o r  the  f a i l u r e  t o  meet t h i s  delay now, 

June 30th t o  Ju l y  15th, and we hold - -  as i t  seems the major i t y  

would l i k e  t o  do t h a t  f i n e  i n  abeyance, bu t  go ahead and impose 

i t  so t h a t  we are j u s t  not  l e t t i n g  go the  non-performance t o  

date. 

Then, going forward, and we have been t a l  k ing  about 

e igh t  months here t o  complete construction, i t  doesn't  r e a l l y  

matter t o  me i f  i t  i s  four months, s i x  months, e igh t  months, i f  

construct ion i s  not completed by a ce r ta in  po in t ,  have t h a t  

d a i l y  f i ne .  

approach i f  t h a t  i s  what the  lenders and the  u t i l i t y  have 

required. Now, we can always j u s t  impose an ob l i ga t i on  o f  four 

months i f  we get a representation here from the  u t i l i t y  t h a t  

they can complete i n  four o r  s i x  months, bu t  I would envis ion a 

f i n e  f o r  June 30th t o  Ju l y  15th f o r  f a i l u r e  t o  complete 

performance, which would be held i n  abeyance and would be 

refunded along the s l i d i n g  scale i n  add i t ion  t o  a f i n e  f o r  

f a i l u r e  t o  complete along the  l i n e s  you have suggested f o r  

f a i l u r e  t o  complete a t  four ,  s i x ,  e igh t  months. 

It s t r i kes  me as e igh t  months i s  the r i g h t  
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And t o  the par t ies  my hope would be t h a t  on t h i s  

i n i t i a l  f i ne ,  s o r t  o f  consistent w i th  Commissioner Baez's, the 

Chairman's, Commissioner Deason's goal o f  - -  and my goal o f  

r e a l l y  ge t t i ng  t h i s  going, and I ' m  sure Commissioner's 

Bradley's goal, t h a t  i f  you a l l  could agree t o  some f i n e  t h a t  

would be held i n  abeyance, i t  puts the burden on you, and you 

know you can perform, so there shouldn' t  be t h a t  much o f  a r i s k  

agreeing t o  a f i n e  t h a t  you know won't ever happen because you 

are going t o  construct  the u t i l i t y .  

t o  some f i n e  less  than 5,000 and c e r t a i n l y  no less  than the 

1,500 t h a t  has been discussed, t h a t  might a l l e v i a t e  the need 

f o r  the actual show cause proceeding. The p a r t i e s  can 

c e r t a i n l y  address t h a t  aspect o f  the case. 

I f  you a l l  could s t i p u l a t e  

CHAIRMAN JABER: Commissioner Baez, do you want t o  

ask a question and then we w i l l  take a 15-minute break. 

COMMISSIONER BAEZ: I f  i t  was on ly  going t o  be h a l f  

i n  j e s t ,  we keep t a l k i n g  about $5,000 a day f i n e ,  and I don ' t  

want t o  - - I mean, I got rea l  heartburn w i t h  t h a t .  I would say 

more than heartburn. We are deal ing w i t h  a Class C u t i l i t y .  

So i f  you are going t o  use an example, l e t ' s  use something a 

l i t t l e  more r e a l i s t i c .  

CHAIRMAN JABER: I t h i n k  the reason Ms. Daniel - -  

ac tua l l y  you may not  have used the amount, I may have brought 

tha t  i n .  That j u s t  comes from the s ta tu te ,  I d o n ' t  t h i n k  we 

were there i n  terms o f  - - 
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COMMISSIONER BAEZ: I wanted t o  c lear  t h a t  up. That 

i s  not  what we are t a l k i n g  about. Cer ta in l y  t h a t  i s  not what 

I ' m  t a l k i n g  about, I wanted t h a t  c lea r .  

CHAIRMAN JABER: Okay. Ms. Gervasi, how much t ime? 

Do you t h i n k  1:30 gives you s u f f i c i e n t  t ime? 

MS. GERVASI: We w i l l  do what we can w i t h i n  those 15 

m i  nutes , yes, ma ' am. 

CHAIRMAN JABER: Do you need add i t iona l  time? 

Because, f rank l y ,  the  Commissioners have not broken a l l  day, 

e i t he r .  So i f  you need more t ime, you j u s t  need t o  l e t  us 

know. 

COMMISSIONER DEASON: Are we going t o  break f o r  

1 unch? 

CHAIRMAN JABER: L e t ' s  do t h a t .  We have not broken 

f o r  lunch today, so why d o n ' t  we go ahead and break f o r  an hour 

and we w i l l  come back and f i n i s h  up t h i s  i tem. 

MS. GERVASI: Thank you. 

CHAIRMAN JABER: Thank you. An hour. 

(Lunch recess. 1 

CHAIRMAN JABER: Commissioners. And, l e t ' s  see, Ms. 

Gervasi , where we l e f t  i t  you wanted t o  do a 1 i t t l e  b i t  o f  

research on the  procedural aspect o f  t r y i n g  t o  apply a 

scaled-down incen t i ve  program r e l a t e d  t o  the  f i n e .  

MS. GERVASI: Yes, ma'am. And we met w i t h  the  

pa r t i es .  The problem t h a t  Hudson i s  having i s  t h a t  they are 
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not able a t  t h i s  po in t  today t o  agree t o  any amount above and 

beyond the 1,500 t h a t  S t a f f  recommended f o r  the reason t h a t  

they don ' t  know whether the banks w i l l  walk away from the  loans 

or not i f  the loan amount i s  any higher than t h a t .  

not able t o  come t o  a consensus among a l l  o f  the  p a r t i e s  f o r  

t ha t  reason. 

So we were 

Public Counsel and S t a f f  bel ieve t h a t  i t  might be a 

be t te r  idea rather  than t o  have a scaled down amount o f  a f i ne ,  

t ha t  the concern i s  t h a t  the  banks would look unfavorably upon 

tha t ,  as we l l .  But ra ther  than t o  do tha t ,  t o  a c t u a l l y  g ive 

the company the f u l l  e igh t  months i n  which t o  complete 

construction t o  Signal Cove, keeping i n  the recommendation the 

language about how i f  they d o n ' t  a t  l eas t  break ground w i t h i n  

90 days from the date o f  c los ing  on the loans, and no l a t e r  

than August 11th i s  when the  c los ing  i s  t o  take place. So no 

l a t e r  than 30 days from t h a t  date or from the date o f  c los ing,  

whichever comes sooner, S t a f f  w i l l  b r i n g  a recommendation 

concerning de le t ion  proceedings. Because, f rank ly ,  i f  they 

don ' t  begin construct ion w i t h i n  t lose 30 months ( s i c ) ,  they are 

probably not  going t o  be the  ones t o  provide the  service t o  

these customers. 

The monthly repo r t i ng  rather  than quar te r l y  so t h a t  

we are on top  o f  what i s  going on. And then a t  the  end o f  the 

e ight  months, i f  the company has not completed const ruct ion t o  

Signal Cove a t  t h a t  t ime t h a t  show cause proceedings w i l l  be 
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i n i t i a t e d  a t  t h a t  t ime t o  requi re the company t o  show cause as 

to why they shouldn' t  be f i ned  i n  an amount o f  up t o  $5,000 per 

jay f o r  each o f  the 15 days beyond June 30th and today t h a t  

they d i d n ' t  construct up t o  a t o t a l  po ten t ia l  l i a b i l i t y  o f  

675,000. And, pardon me, the company a t  t h a t  t ime, o f  course, 

dould have t h e i r  due process r i g h t s  t o  l e t  us know why t h a t  - -  
you know, we may or may not recommend the f u l l  75,000 depending 

3n whatever the m i t i g a t i n g  or  aggravating circumstances may be 

during the next e igh t  months t h a t  we d o n ' t  know about ye t .  But 

JP t o  75,000, and then the company could respond t o  t h a t .  And 

de would go from there as t o  whether we go t o  hearing or not. 

CHAIRMAN JABER: And t h a t  proposal o r  t h a t  idea you 

have ta lked t o  Publ ic Counsel about, d i d  I understand you 

correct ly? 

MS. GERVASI: Publ ic  Counsel agrees w i th  tha t .  I 

believe the Representative agrees t o  t h a t .  Hudson, o f  course, 

i s  unable t o  agree t o  t h a t ,  and we don ' t  know whether the banks 

d i l l  walk away because o f  t h a t .  

CHAIRMAN JABER: Mr. Beck, do you have anything you 

vJant t o  add? And, Representative, I w i l l  ask you the same 

thing. 

MR. BECK: Yes. Thank you, Chairman Jaber. We t h i n k  

the Commission's best legal  au tho r i t y  deals w i t h  v io la t i ons  o f  

the order t h a t  i s  already outstanding. I t h i n k  i t  i s  less 

clear i f  you t r y  t o  have proposed f ines f o r  act ions i n  the 
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already done. So we see the maximum t h a t  you could f i n e  the 

company r i g h t  now i s  $75,000; 5,000 f o r  15. You know, what we 

would propose i s  t h a t  you give the  company e igh t  months from 

the August 11th date w i th  a conf i rmat ion o f  no f i n e  a t  a l l .  

other words, you give them f ree  re ign  from the date they have 

set  from August 11th t o  A p r i l  l l t h ,  2004, and s ta te  up f r o n t  

t h a t  you are not going t o  f i n e  the  company i f  they complete 

construct ion w i th in  t h a t  t ime frame. 

any other condit ions i n  there about other matters, j u s t  simply 

give them the f u l l  e igh t  months from t h e i r  date. 

And then have a show cause issued t o  which the 

I n  

I d o n ' t  t h i n k  I would pu t  

company responds on A p r i l  l l t h ,  2004. I n  other words, they 

wouldn' t  even have t o  respond dur ing t h a t  eight-month period. 

But a t  t h a t  po in t  they would show cause why they shouldn' t  be 

f i ned  up t o  a maximum. And you can go t o  50,000 i f  i t  makes 

other people nervous going up t o  75. But t h a t  i s  not t o  say 

t h a t  t h a t  i s  what the f i n e  i s  going t o  be. 

show cause why not up t o  t h a t  po in t ,  and the Commission would 

make no determination o f  the actual f i n e  u n t i l  the  company has 

responded on A p r i l  l l t h ,  2004 t o  the show cause order. 

It would simply be 

And then there i s  due process from there,  and i t  

would take some time. But would you then a t  t h a t  po int  be i n  a 

pos i t i on  t o  make a decis ion and t h a t  would be based on the 

v i o l  a t ions through today. 
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CHAIRMAN JABER: So you wouldn ' t  make - -  ra ther  than 

;he 21-day response t ime ,  you would a l l o w  them t o  show cause i n  

w i t i n g  by A p r i l  l l t h ,  2004 i f  the const ruct ion i s  not 

:ompl eted? 

MR. BECK: Right.  And t e l l  them u p - f r o n t  t h a t  there 

i s  no f i n e  i f  they do complete i t  i n  t h a t  t ime. 

COMMISSIONER BAEZ: Then what Ms. Gervasi - -  I ' m  

sorry t o  i n t e r r u p t  , Madam Chai rman. 

CHAIRMAN JABER: No, t h a t ' s  okay. 

COMMISSIONER BAEZ: And, Mr. Beck, t he  mention by Ms. 

;ervasi o f  the 90 days, excuse me, I t h i n k  i t  i s  contained i n  

the recommendation. 

MR. BECK: I know i t  i s  i n  there.  I d o n ' t  see any 

need t o  address t h a t  a t  t h i s  po in t .  

them the  f u l l  e igh t  months f r e e  re ign ,  f i n i s h .  

the maximum o f  amount o f  t ime t h a t  the  company has ever sa id 

they would need t o  complete const ruct ion.  

re ign  dur ing t h a t  t ime  per iod  t o  do what they say they are 

going t o  do. 

1 o t  quicker than t h a t .  

I would j u s t  simply g ive 

I mean, t h a t  i s  

It gives them a f ree  

I mean, they have sa id they are going t o  do i t  a 

COMMISSIONER BAEZ: Question, Ms. Gervasi . Without 

t ha t  cond i t ion  e x p l i c i t l y  se t  out,  i s  there anything t y i n g  the  

Comm ss ion ' s  hands, o r  t he  S t a f f ' s  hands, ra the r ,  f rom coming 

back t o  the  Commission w i t h  any concerns about any delay i n  the  

beginning o f  const ruct ion,  you know, before the  e i g h t  months, 
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ind I guess t h a t  i s  r e a l l y  the question? 

MS. GERVASI: Absolutely not.  I f  the  monthly repor ts  

indicate t h a t  there  are delays, o r  we have any k i n d  o f  concerns 

it a l l ,  we can and w i l l  b r i n g  a recommendation sooner than 

;hat. 

CHAIRMAN JABER: And, Representative F iorent ino,  I 

vanted t o  get back t o  you. 

i o s i t i o n  and - -  
Do you agree w i t h  Mr. Beck's 

REPRESENTATIVE FIORENTINO: Yes, ma'am. The one 

thing t h a t  I j u s t  wanted t o  make sure, and I j u s t  r e i t e r a t e  

t h i s  i s  t h a t  you a l l  do get those monthly repor ts .  And I know 

the o f f i c e  w 11 be k ind  enough t o  share those w i t h  us so t h a t  

rJe can share those w i t h  the const i tuents  back home. I t h i n k  

that  a l l  o f  us are i n  agreement, we want t h i s  p r o j e c t  t o  get 

done, bu t  we a l so  want t o  make sure t h a t  there  i s  an incent ive  

fo r  the u t i l i t y  company t o  come forward t h i s  t ime. 

CHAIRMAN JABER: Absolutely. 

Mr. McDonnell , I am assuming the  q u a r t e r l y  repor ts  

you would go ahead and send t o  Publ ic  Counsel, too,  i s  t h a t  

r i g h t ?  

MR. McDONNELL: Yes. We f i l e  them and there i s  a 

c e r t i f i c a t e  o f  service.  OPC gets a copy. 

CHAIRMAN JABER: Okay. And the  monthly repor ts  you 

w i l l  do the  same? 

MR. McDONNELL: Absolutely. 
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CHAIRMAN JABER: Mr. McDonnell . 
MR. McDONNELL: One t h i n g  t h a t  wasn't discussed i n  

t h i s  room, but  I bel ieve was discussed when we conferenced 

during the break, t h a t  e igh t  months was also subject  t o  a,  

quote, unforeseeabl e del ay c l  ause. 

CHAIRMAN JABER: Commissioners, you know, Mr. 

McDonnell was r i g h t ,  we d i d  not discuss t h a t .  

i n  the recommendation t h a t  I don ' t  agree i t  should be e igh t  

months p lus a t ime per iod f o r  unforeseeable circumstances. 

me see the  exact language t h a t  I c i rc led .  On Page 11, S t a f f  

recommends t h a t  the eight-month time per iod should begin on the  

loan closure deadline o f  August 11th and should expi re  on A p r i l  

11th w i t h  po ten t ia l  addi t ional  extensions o f  t ime avai lab le.  

My preference i s  t h a t  we delete t h a t  pa r t ,  because i t  i s  my 

understanding t h a t  the e igh t  months i s  supposed t o  incorporate 

unforeseen circumstances. So - - 

I had underl ined 

Let 

COMMISSIONER DEASON: Madam Chairman. 

MR. McDONNELL: I wish t o  be heard, please. 

CHAIRMAN JABER: Commi ssioner Deason. And we w i  11 

come back t o  you. 

MR. McDONNELL: I ' m  

COMMISSIONER DEASON 

would note t h a t  a t  the end o f  

t r i gge r  the show cause. And 

sorry .  

I agree w i th  t h a t ,  and I also 

e igh t  months a l l  t h a t  does i s  

f the company can come forward 

and show there was some type o f  l eg i t ima te  force majeure 
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s i tua t ion ,  act  o f  God, o r  otherwise, t ha t  would be t h e i r  

defense. And I th ink  t h i s  Commission i s  reasonable. I don ' t  

t h ink  we have ever held somebody l i a b l e  f o r  something t h a t  they 

could not  control  t h a t  was indeed beyond t h e i r  l eg i t ima te  

contro l .  

MR. McDONNELL: And t h a t  does not concern me a t  a l l ,  

Commissioner. Thank you. That doesn't  concern me. What does 

concern me i s  a clause i n  the  commitment l e t t e r .  And I don ' t  

represent the banks, bu t  t he  commitment l e t t e r  c a l l s  f o r  

unforeseeable circumstances on top  o f  the e igh t  months. And I 

am only concerned t h a t  any other order from t h i s  Commission 

today may imp1 i cate t h a t  commitment 1 e t t e r  . 
CHAIRMAN JABER: Well, i f  we take t h i s  reference out, 

we are not speaking t o  what i s  i n  your commitment l e t t e r .  I 

f a i l  t o  see how what i s  i n  your commitment l e t t e r  re la ted  t o  

unforeseeable c i  rcumstances binds us w i th  regard t o  extending 

the time period. 

COMMISSIONER DAVIDSON: I agree. This i s  an 

agreement between two p a r t i e s  negotiated f ree l y .  And the 

lesson t o  take back t o  the  c l i e n t  i s  they need t o  complete 

construction w i t h i n  e igh t  months. Preferably c loser  t o  the  

four t h a t  they said they can do i t  i n ,  but  a t  the  outset,  

e ight .  And I would hope the  u t i l i t y  would agree t o  t h a t  

language and bear the burden o f  not  being able t o  complete it. 

The customers don ' t  bear t h a t  burden, the u t i l i t y  should bear 
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tha t  burden. The PSC doesn't  bear t h a t  burden, the u t i l i t y  

should bear t h a t  burden. 

Commissioner Deason was r i g h t ,  I bel ieve the 

Commission would act  reasonably i f  there was some force majeure 

s i t u a t i o n  t h a t  had t o  be considered. But as t o  the res t ,  I am 

very comfortable w i th  the  Commission's i n d i c a t i o n  t h a t  t h a t  

language should come out.  Eight months i n  my view was j u s t  the 

outmost t ime frame. And I t h i n k  the customers and OPC are 

g iv ing  the u t i l i t y  the bene f i t  o f  the doubt here by not 

pressing hard f o r  a f i n e  a t  t h i s  po in t  and saying, once again, 

we w i l l  t r u s t  you t o  get t h i s  done. 

MR. McDONNELL: And - -  
CHAIRMAN JABER: Commissioners, I ' m  ready f o r  a 

motion. 

MR. McDONNELL: I f  I could j u s t  say one th ing ,  Madam 

Chairman. I ' m  not sure I made mysel f c lear .  The company does 

not have a concern w i t h  what you j u s t  sa id  about e igh t  months. 

The banks put  i n  the commitment l e t t e r  t h a t  t h e i r  eight-month 

period i s  subject t o  the  force majeure o r  unforeseeable delay 

clause. And so i f  i t  i s  no t  i n  the  order, i t  may impl icate the 

commitment. And I only say t h a t  because my c l i e n t  i s  t r y i n g  t o  

get the f inancing, not because I represent the  bank. 

CHAIRMAN JABER: Mr. McDonnell , I t h i n k  you are 

qaking yourse l f  p e r f e c t l y  c lear .  

making i t s e l f  p e r f e c t l y  c lea r .  

Perhaps i t  i s  us t h a t  i s  not 
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MR. McDONNELL: No, i f  I made myself c lear ,  then I ' m  

lone. 

CHAIRMAN JABER: L e t ' s  do t h i s  again. And, 

:ommissioners, you can correct  me i f  I ' m  wrong. 

there i s  consensus w i th  respect t o  adhering t o  t h i s  eight-month 

time per iod,  although we recognize and pre fer  t h a t  construction 

)e completed w i th in  a four-month time frame. What I heard 

zommissioner Deason say, and I wholeheartedly agree, t h i s  

zommission has a reputat ion o f  being extremely reasonable. 

It looks l i k e  

r h i s  case i s  an example o f  t h a t .  

ieed t o  add? I ' m  ready f o r  a motion. 

I s  there anyth 

COMMISSIONER DEASON: Commissioner Dav 

1 ooki ng a t  you. 

ng more w 

dson, we're 

COMMISSIONER DAVIDSON: Yes. I ' m  hoping I can j u s t  

nove S t a f f  ' s revised recommendation as presented t o  us verbal l y  

trithout having t o  repeat t h a t  and have S t a f f  prepare an order 

i n  accordance w i th  i t s  revised recommendation, discussions w i t h  

the pa r t i es ,  and the Commission's d i rec t i ves .  

CHAIRMAN JABER: Rosanne, do you need any 

c l a r i f i c a t i o n  from us? You have recommended the  monthly 

repor ts ,  you have recommended e igh t  months f o r  completion o f  

the construct ion - -  
MS. GERVASI : Correct. 

CHAIRMAN JABER: - -  w i t h  i n i t i a t i o n  o f  a show cause 

proceeding a t  the completion o f  the  e igh t  months, a t  the 
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:onclusion o f  the e igh t  months i f  const ruct ion i s  not  complete, 

Mith a po ten t i a l  f i n e  o f  up t o  75,000. 

MS. GERVASI : Correct. 

CHAIRMAN JABER: And t h a t  the response t o  the  show 

zause would be due when? 

MS. GERVASI: Well, a f t e r  we b r i n g  t h e  recommendation 

they w i l l  have 21 days w i t h i n  which t o  respond from the  date o f  

the order being issued on t h a t  show cause issue. 

suggested leav ing i n  the language about b r i n g i n g  a 

recommendation on de le t i on  proceedings i f  they do not  begin 

construct ion w i t h i n  90 days. 

I also 

I t h i n k  I heard Mr. Beck say - -  

COMMISSIONER DAVIDSON: Wi th in  30 days. 

MS. GERVASI: Wi th in  30 days, okay. So we want t o  

change the  recommendation from 90 days t o  30 t o  b r i n g  i n  

del e t i  on proceedi ngs . 
COMMISSIONER DAVIDSON: I ' m  sorry ,  I d i d n ' t  want t o  

speak f o r  you. I thought t h a t  i s  what had been discussed. 

MS. GERVASI : The current  recommendation says 90. 

CHAIRMAN JABER: Yes, I agree w i t h  Commissioner 

Davidson. 

t ime per iod.  Why d o n ' t  we - -  

I thought what had been discussed was the  30-day 

MR. BECK: Madam Chairman. 

CHAIRMAN JABER: Hang on, Mr . Beck. I ' m  going t o  

en te r ta in  Mr. Beck's comment, bu t  i f  you would j u s t  j o t  down 

what your revised recommendation i s ,  because we d o n ' t  want t h i s  
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:o come back t o  agenda f o r  c l a r i f i c a t i o n .  So take a moment and 

form what your revised recommendation i s  and t h a t  w i l l  be a 

notion t h a t  we take up. 

Mr. Beck. 

MR. BECK: It would be our pos i t i on  t h a t  you not  

include t h a t  30-day prov is ion i n  there. 

give the  company j u s t  the maximum f l e x i b i l i t y .  

:ause i s  f o r  the  v i o l a t i o n  through today, you are always f ree  

to take other act ions a t  other times. 

:omplicates matters t o  include t h a t  i n  there,  as we l l .  We 

l~ould recommend you not take t h a t  up a t  t h i s  t ime. 

I t h i n k  you need t o  

I f  the  show 

I t h i n k  i t  simply 

COMMISSIONER BAEZ: Madam Chair, and t h a t ' s  why I had 

jsked S t a f f  t h a t  even absent t h a t  condi t ion as p a r t  o f  our 

jec is ion today, do they s t i l l  have the f l e x i b i l i t y ,  based on 

vhat they get i n  the monthly reports,  t o  come back p r i o r  t o  the 

2ight months. So i f  t h a t  - -  i f  the  order i s  s i l e n t  as t o  t h a t  

Zondition, the  S t a f f ' s  a b i l i t y  t o  come back, and c e r t a i n l y  the 

:ommission's au tho r i t y  t o  begin t h a t  k ind  w i l l  always be there. 

CHAIRMAN JABER: Okay. Why d o n ' t  we jus t  g ive S t a f f ,  

Vlr. McDonnell, and Mr. Beck f i v e  minutes. We w i l l  be r i g h t  

iere.  Take a few minutes t o  form your rev ised recommendation 

md we w i l l  en te r ta in  i t .  

( O f f  t he  record.)  

CHAIRMAN JABER: Ms. Gervasi. 

MS. GERVASI : Commi s s i  oners, our recommendation on 
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Issue 1 i s  t o  require t h a t  show cause proceedings be i n i t i a t e d  

i f  Hudson does not complete construct ion t o  Signal Cove w i t h i n  

e igh t  months from the date o f  c los ing on the loan, w i th  t h a t  

date being no l a t e r  than August the 11th as being the date t h a t  

t h a t  eight-month time clock begins. With no force majeure 

being entertained, i t  i s  e igh t  months, period. And then we 

i n i t i a t e  show cause i f  construct ion i s  not  completed as t o  why 

the company should not be f ined  i n  the amount o f  up t o  $5,000 

per day f o r  the 15-day per iod covering from June 30th up u n t i l  

today f o r  a t o t a l  po ten t ia l  l i a b i l i t y  o f  up t o  $75,000. 

would propose t h a t  we not include the language about de le t i on  

o f  the t e r r i t o r y  i f  they d o n ' t  begin construct ion w i t h i n  the  90 

days, j u s t  t o  a l i g n  w i th  what Publ ic Counsel suggested. 

I 

But I do have one question about c l a r i f i c a t i o n  so 

t h a t  I know how t o  w r i t e  t h i s  order co r rec t l y .  And t h a t  i s  

there i s  a force majeure clause which i s  p a r t  and parcel o f  the  

motion f o r  extension o f  t ime, which i s  a separate issue. There 

i s  the show cause issue, which i s  Issue 1, and then the motion 

i s  Issue 2. 

clause f o r  the  purposes o f  determining when the e igh t  months 

ends f o r  the  show cause, bu t  i f  you do not  agree w i th  the  force 

majeure clause a t  a l l ,  and your i n t e n t i o n  i s  t o  not approve 

t h a t  prov is ion,  then I see i t  t h a t  you would not be approving 

or grant ing the  motion f o r  extension o f  t ime i n  i t s  e n t i r e t y .  

You would be granting i t  i n  p a r t  and ac tua l l y  denying i t  i n  

I ' m  c lear  t h a t  there w i l l  be no force majeure 
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pa r t .  And the p a r t  t h a t  you would be denying i s  t h a t  force 

majeure clause which i s  what the bank wants. And t h a t  ra ises a 

concern as t o  whether the bank would walk away from the 

commi tment . 
CHAIRMAN JABER: Commissioners. 

COMMISSIONER BAEZ: And j u s t  t o  expla in  the  f o r c e '  

majeure clause, wouldn't  force majeure get wrapped i n t o  any 

discussion on once show cause has been commenced? 

MS. GERVASI: Yes. 

COMMISSIONER BAEZ: It could stand as l i k e  some k ind  

o f  a f f i rma t i ve  defense, o r  - -  
MS. GERVASI: Yes, a m i t i g a t i n g  circumstance. 

COMMISSIONER BAEZ: M i t i g a t i n g  circumstance. 

MS. GERVASI: Yes, s i r .  

CHAIRMAN JABER: Rosanne, the p a r t  I am confused 

about and f i n d  i t  d i f f i c u l t  t o  provide you an answer t o  your 

question, I don ' t  understand why the force majeure clause i n  

the loan commitment l e t t e r  i s  something t h a t  even needs t o  be 

addressed by us a t  t h i s  t ime. 

understand t h a t ,  I might do b e t t e r  f o r  you. 

I f  you could help me b e t t e r  

MS. GERVASI: It i s  one o f  the requests t h a t  i s  

included i n  the motion f o r  extension o f  t ime. They are asking 

the Commission t o  approve an eight-month extension o f  t ime w i t h  

addi t ional  extensions being entertained i f  and on ly  i f  there  

are unavoidable const ruct ion delays. And I know t h a t  language 
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2omes f rom the commitment l e t t e r ,  so t h a t  i f  you do something 

j i f f e r e n t  , you are not approving the motion - - excuse me, you 

I r e  not grant ing the motion i n  i t s  e n t i r e t y  by denying t h a t  

i o r t i o n  o f  it. 

CHAIRMAN JABER: We1 1 , unless the  Commi ssioners fee l  

strong one way or  the other,  I am comfortable approving the 

notion i n  pa r t .  I mean, i t  looks l i k e  there  i s  consensus t h a t  

the motion f o r  an extension o f  t ime should be granted i n  p a r t .  

\nd a t  the eight-month per iod,  we would put  a mechanism i n  

i l ace  t h a t  requires some fu r the r  ac t ion  by the  Commission. 

seems premature t o  deal o r  discuss unforeseen circumstances 

"i ght now. 

It 

Commi ssioner Deason. 

COMMISSIONER DEASON: Well , I agree w i t h  you, but  

there i s  the unavoidable po ten t i a l  t h a t  the  lenders may f i n d  i t  

ib ject ionable.  So I am weighing t h a t ,  as w e l l .  I d o n ' t  t h i n k  

de lose anything. Because a t  the  end o f  e i g h t  months, i f  there 

i s  indeed a force majeure s i t u a t i o n ,  i f  there  r e a l l y  i s  indeed, 

and I guess i t  may be t o  some extent i n  the  eyes o f  the 

ieholder, i f  there i s  a force majeure s i t u a t i o n ,  I t h i n k  t h a t  

de would be reasonable i n  i d e n t i f y i n g  i t  as such and a l lowing a 

fur ther  extension, o r  a t  l e a s t  delaying any i n i t i a t i o n  o f  show 

Zause proceedings. So I d o n ' t  t h i n k  we lose  anything by having 

that i n  there.  

I j u s t  wouldn' t  want t h a t  language t o  g ive fa l se  hope 
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to the company t h a t ,  you know, i f  the foreman trips one day and 

stubs his toe, t h a t  i s  a force majeure situation. You know, I 
am being a l i t t l e  b i t  extreme here i n  my example, I understand. 
3 u t  i f  i t  gives comfort t o  the lender t h a t  i f  there i s  indeed 
truly a force majeure situation, I d o n ' t  t h i n k  we lose anyth ing  

~y having i t .  
CHAIRMAN JABER: B u t  i s  t h a t  the language we can pu t  

i n  the order? I t h i n k  w h a t  i s  troubling t o  me i s  w i t h  

potenti a1 addi t iona l  extensions of time avai 1 ab1 e t o  
accommodate any unavoidable construction time. And I t h i n k  

t h a t  i s  the - - I want  t o  preserve the opportunity t o  make a 
f ind ing  t h a t  i t  was an unavoidable construction delay. I t h i n k  

language i n  the order t h a t  says this Commission will  be 
reasonable, a1 ways has been reasonable, and 1 anguage re1 ated t o  
a force majeure situation i s  one th ing ,  but  leading the company 
and the lender t o  believe t h a t  future extensions of time will  

be entertained i s  something I'm uncomfortable w i t h .  

COMMISSIONER DAVIDSON: What about the idea of 

modifying the unavoidable construction delays due t o  force 
majeure, just simply adding t h a t  i n  t o  make clear, t h a t  seems 
t o  be w h a t  we are t a l k i n g  about. So we are not t a l k i n g  - -  we 
are really l i m i t i n g  the universe of unavoidable construction 
delays. One could argue from a commercial context i t  i s  
unavoidable because our supplier d i d n ' t  send us the pipe i n  

time. Well, t h a t  i s  not an unavoidable construction delay 
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under our reading. What would be unavoidable would be an 

unavoidable construction delay because o f ,  you know, a massive 

f lood, o r ,  you know, a hurricane coming through the  area. You 

know, knock on wood, l e t ' s  hope t h a t  doesn't  happen. But t h a t  

would be the type o f  delay. 

1 anguage unavoidable construct ion delays t o  mean unavoidable 

construct ion delays due t o  force majeure. 

So I would propose modifying the 

MS. GERVASI: And one other po in t  o f  c l a r i f i c a t i o n .  

I don ' t  know t h a t  my motion made i t  spec i f i c  t h a t  the e igh t  

gnal Cove. 

so include i n  

months would be spec i f i c  t o  construct ion t o  S 

CHAIRMAN JABER: And then d i d  you a 

your recommendation monthly reports? 

MS. GERVASI: Yes, ma'am. 

CHAIRMAN JABER: Commi ssioners, what i s  your 

pleasure? 

COMMISSIONER DAVIDSON: Well, I am prepared t o  move 

t h a t .  I j u s t  have t h a t  one question. As I was s i t t i n g  here, I 

thought the motion would apply t o  a l l  three phases. I s  i t  the 

p a r t i e s '  understanding t h a t  t h i s  on ly  appl ies t o  Signal Cove? 

Okay. 

MS. GERVASI: Yes, s i r .  

COMMISSIONER DAVIDSON: Fine. Then I would move 

S t a f f  ' s  revised recommendation. 

COMMISSIONER BAEZ: And I w i l l  second. 

CHAIRMAN JABER: There has been a motion and a second 
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to  approve S t a f f ' s  revised recommendation on I tem 5 .  A l l  those 

i n  favor say aye. 

(Unanimous a f f i rma t i ve  vote.) 

CHAIRMAN JABER: Item 5 i s  unanimously approved as 

nodi f ied today by S t a f f .  

Thank you, pa r t i es .  

MR. McDONNELL: Thank you on beha 

J t i l i t i e s .  

(The Agenda Item concl uded. 

f o f  Hudson 
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