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P R O C E E D I N G S  

CHAIRMAN JABER: Good morning. 

Counsel, l e t ' s  go ahead and get t h i s  hearing s ta r ted .  

Do you have a no t i ce  t o  read? 

MS. CHRISTENSEN: By not ice  issued J u l y  7th, 2003, 

t h i s  t ime and place 

Number 020507, comp 

Associat ion against 

Regarding Bel 1 South 

FastAccess In te rne t  

have been set f o r  a hearing i n  Docket 

a in t  o f  F lo r ida  Competit ive Carr iers  

Bel 1 South Tel ecommuni cat ions , Inc.  

s p rac t i ce  o f  re fus ing  t o  provide 

Service t o  customers who receive voice 

service from a competit ive voice provider and a request f o r  

expedited r e l i e f .  The purpose o f  t h i s  hearing i s  as set  f o r t h  

i n  the not ice.  

CHAIRMAN JABER: Thank you, Ms 

L e t ' s  take appearances. 

MS. WHITE: Nancy White, Mered 

Lackey f o r  Bel lSouth Telecommunications, 

MR. MELSON: Richard Melson o f  

Green & Sams on behal f  o f  M C I .  

Chri stensen. 

t h  Mays, and Doug 

Inc .  

the l a w  firm Hopping, 

MS. McNULTY: Donna McNul t y  and Dee 0 '  Roark appearing 

on behal f  o f  M C I .  

MS. KAUFMAN: V ick i  Gordon Kaufman o f  the McWhirter 

Reeves l a w  firm on behal f  o f  AT&T Communications o f  the 

Southern States, LLC, and also appearing w i l l  be Vi rg in ia  Tate 

o f  AT&T. 

FLORIDA PUBLIC SERVICE COMMISSION 
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MR. SELF: Floyd S e l f  o f  the Messer Caparello & S e l f  

1 aw firm appearing on behal f  o f  ITCADel taCom Communications, 

Inc.  Also appearing w i th  me w i l l  be Nanette Edwards o f  

ITC*Del taCom. 

MR. McGLOTHLIN: Joe McGlothlin o f  the McWhirter 

Reeves l a w  firm. I appear f o r  Access Integrated Networks, Inc.  

MS. CHRISTENSEN: P a t r i c i a  Christensen appearing on 

behalf o f  the  Commission. 

CHAIRMAN JABER: Thank you. 

Ms. Christensen, I understand there are some 

pre l  i m i  nary matters, some motions t h a t  must be resol ved. 

MS. CHRISTENSEN: Yes, Commissioner. S t a f f  would 

l i k e  t o  take note t h a t  AT&T, M C I ,  A I N ,  ITCADeltaCom f i l e d  a 

voluntary dismissal o f  por t ions o f  the complaint which deal 

w i th  Bel lSouth's refusal  t o  provide or continue t o  provide 

FastAccess service t o  end users who are served by CLECs v i a  

UNE - L. They are not d i  smi ss i  ng the  compl i ant regarding serv i  ce 

v i a  the UNE plat form. 

This i s  important t o  note, because those pa r t i es  have 

also f i l e d  a motion i n  l im ine  t o  preclude references by 

BellSouth i n  i t s  opening statement or witness summaries t o  

matters r e l a t i n g  t o  the prov is ion  o f  FastAccess t o  end users 

who are served by CLECs v i a  UNE-L. S t a f f  notes t h a t  the  motion 

does not request t h a t  por t ions o f  any testimony be s t r i cken  

based on t h i s  voluntary dismissal .  S t a f f  a lso notes t h a t  

FLORIDA PUBLIC SERVICE COMMISSION 
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3ellSouth has f i l e d  a response i n  opposit ion t o  the  motion i n  

l imine. 

CHAIRMAN JABER: I d o n ' t  see the  motion i n  l im ine  

and the not ice o f  p a r t i a l  dismissal being separate o f  each 

other, i f  t h a t  makes sense. 

4nd t o  the degree I al low argument on the motion i n  l imine,  I 

should go ahead and leave the no t ice  outstanding. The way i t  

i s  f i l e d ,  i t  seems l i k e  I should j u s t  acknowledge the not ice.  

But I th ink  t h a t  would be fundamentally wrong, since the motion 

i n  l im ine  references the  not ice.  

It seems l i k e  they are re la ted .  

MS. CHRISTENSEN: That i s  correct .  BellSouth i n  

t h e i r  response c e r t a i n l y  ra ises an argument regarding whether 

o r  not  the no t ice  should be w i t h  prejudice or  wi thout 

prejudice,  so t h a t  i s  correct .  

l e f t  outstanding and al low, a t  l e a s t  f o r  argument on both. 

I bel ieve t h a t  both should be 

CHAIRMAN JABER: Okay. Commissioners, I w i l l  t e l l  

you what I would l i k e  t o  do. This i s  a motion t h a t  has the  

po ten t ia l  o f  l i m i t i n g  the  scope o f  the hearing. I f  there i s  no 

object ion,  I would l i k e  t o  hear a l i t t l e  b i t  o f  argument on the 

motion i n  l im ine  and the  no t ice ,  and then ask f o r  Commissioner 

questions or  a motion. A l l  r i g h t .  And the motion i n  l im ine ,  

Mr. Melson? 

MR. MELSON: Good morning, Commissioners. 

CHAIRMAN JABER: And l e t ' s  a l l  be b r i e f .  I ' m  not  

estab l ish ing a t i m e  per iod or  anything l i k e  t h a t ,  but  the  

FLORIDA PUBLIC SERVICE COMMISSION 
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motions are f a i r l y  short .  

MR. MELSON: I understand, and my comments are f a i r l y  

b r i e f .  I j u s t  want t o  g ive a l i t t l e  b i t  o f  context. The 

o r i g i n a l  FCCA complaint i n  t h i s  docket asked you t o  r u l e  on 

B e l l ' s  p rac t ice  o f  re fus ing t o  provide FastAccess service t o  

end users who take voice service from a CLEC over e i t he r  UNE 

loops, UNE-L, or the UNE plat form, UNE-P. 

I n  May you approved a settlement agreement under 

which FCCA withdrew from t h i s  docket and AT&T, M C I ,  and A I N  

were subst i tu ted i n  i t s  place. Unl ike the  FCCA, which had 

members t h a t  used both UNE-L and UNE-P, none o f  the CLECs who 

took over the case r e a l l y  uses UNE loops as an important part 

o f  i t s  mass market s t ra tegy today. As we were preparing f o r  

hearing i t  became apparent t h a t  since none o f  us was r e a l l y  

in terested i n  UNE-L or  i n  the  UNE loop issues, having t h a t  i n  

the case simply made th ings more complicated and d i l u t e d  the 

focus on UNE-P, which i s  the  method o f  e n t r y  t h a t  the CLECs 

here today are using and t h a t  we are r e a l l y  concerned about. 

Therefore, e a r l y  l a s t  week we f i l e d  the  not ice o f  

p a r t i a l  d i  smi ssal withdrawing t h a t  p a r t  o f  the  compl a in t  

r e l a t i n g  t o  UNE loops. And, Commissioner Jaber, my b e l i e f  i s  

t h a t  a complainant has an absolute r i g h t  t o  withdraw p a r t  o f  

i t s  complaint, a t  l eas t  up u n t i l  the t ime o f  t he  hearing. So 

while i t  i s  c e r t a i n l y  re la ted  t o  the motion i n  l imine,  I t h i n k  

i t  r e a l l y  i s  a separate issue. I n  any event - - 

FLORIDA PUBLIC SERVICE COMMISSION 
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CHAIRMAN JABER: Mr. Melson, i f  I cou d i n t e r r u p t  

you. What about the question re la ted  t o  do you have the r i g h t  

t o  t r y  t o  dismiss t h i s  p a r t  o f  the  complaint wi thout prejudice? 

MR. MELSON: I t h i n k  we do. I t h i n k  we can withdraw 

I a complaint a t  any time p r i o r  t o  hearing without prejudice.  

t h i n k  the  r u l e  i s  i f  t h i s  were our second b i t e  a t  the apple, 

i f  t h i s  were the second complaint t h a t  M C I  and these pa r t i es  

had brought, the second dismissal might be w i t h  prejudice.  But 

I t h i n k  a f i r s t  dismissal i s  permitted wi thout prejudice.  

And as a fo l low-on t o  t h a t  withdrawal, we f i l e d  the 

motion i n  l im ine  t h a t  simply asked the Commission t o  r e s t r i c t  

BellSouth from r e f e r r i n g  i n  i t s  opening statement or i n  i t s  

witness summaries t o  the UNE loop. We f igured  t h a t  t h a t  would 

keep the  f o l k s  a t  the hearing on UNE-P. And t o  the  extent t h a t  

there was a need i n  deal ing w i th  the  testimony t o  deal w i th  any 

UNE-loop matters t h a t  are discussed, t h a t  could be handled on 

cross-examination, i f  necessary. 

But depending on the - -  so long as t h a t  doesn't get 

ta lked about i n  the summaries o r  t he  opening, I t h i n k  we can 

get through the hearing and keep the  focus where i t  needs t o  

be, on the  UNE plat form. 

questions, bu t  t h a t  i s  b a s i c a l l y  what I had t o  say. 

I w i l l  be happy t o  answer any 

CHAIRMAN JABER: And you are speaking f o r  a l l  the 

Dart ies , r i g h t  , Mr. Me1 son? 

MR. MELSON: Yes, ma'am. 

FLORIDA PUBLIC SERVICE COMMISSION 
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CHAIRMAN JABER: Okay. Ms. White? 

MS. WHITE: Yes. Bel lSouth opposed - - when Mr. 

Melson ca l l ed  us t o  ask us what our pos i t i on  was on the motion 

i n  l im ine  and the dismissal, BellSouth sa id they could agree t o  

i t  i f  i t  was w i th  prejudice,  or  i f  the pa r t i es  would 

acknowledge t h a t  BellSouth had no ob l i ga t i on  t o  provide 

FastAccess on a UNE-L. And we d i d  t h a t  f o r  a couple o f  

reasons. One i s  t h i s  case has been going on f o r  a year. From 

the beginning i t  has been about UNE-L, FastAccess on UNE-L and 

UNE-P. Then less than ten  days before the  s t a r t  o f  the 

hearing, they want t o  change - -  the other s ide wants t o  change 

and wants t o  withdraw part  o f  i t  which they say they are not  

looking f o r  i t  now. Well, what about two months from now o r  

six months from now? 

I mean, I t h i n k  f o r  purposes o f  j u d i c i a l  e f f i c i ency ,  

dhy are we going t o  be back here t ry ing t h i s  case again on 

JNE-L? The testimony i s  f i l e d ,  the pa r t i es  are ready t o  t r y  

it, and I t h i n k  we j u s t  need t o  go forward w i t h  it. 

CHAIRMAN JABER: Ms. White, one o f  the  arguments Mr. 

qel son made re la ted  t o  these companies t h a t  use UNE-L cu r ren t l y  

3s a strategy. Does t h a t  change your p o s i t i o n  a t  a l l  o r  - - 
MS. WHITE: No, because the s u b s t i t u t i o n  o f  M C I  and 

I mean, they knew what FCCA IT&T, t h a t  was done back i n  May. 

lad f i l e d .  I mean, both M C I  and AT&T are members o f  FCCA. I ' m  

Sure t h a t  they were f u l l y  aware o f  t h i s  complaint from the  

FLORIDA PUBLIC SERVICE COMMISSION 
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beginning and knew what was i n  i t . So I t h i n k  f i l i n g  

something, you know, ten  days before the  hearing changing t h e i r  

mind a f t e r  they had been ac tua l l y  been subs t i tu ted  three o r  

four months e a r l i e r ,  I t h i n k  i t ' s  j u s t  too  l a t e .  

CHAIRMAN JABER: Commissioners, I ' m  going t o  ask f o r  

S t a f f ' s  recommendation. But do you have any questions a t  t h i s  

stage, or do we want t o  hear from S t a f f ?  Ms. Christensen. 

MS. CHRISTENSEN: S t a f f  recommends t h a t  the voluntary 

dismissal i s  t imely .  

Rules o f  Procedure i n  F lo r ida ,  i t  provides f o r  voluntary 

dismissals and you may take a voluntary dismissal p r i o r  t o  

hearing a t  l e a s t  once without prejudice.  So Mr. Melson i s  

correct ,  t h a t  you a t  l e a s t  get one t ime t o  dismiss f u l l  

complaints o r  par ts  o f  your complaint wi thout i t  being w i t h  

pre j u d i  ce. 

I f  you r e f e r  t o  Rule 1.420 o f  the C i v i l  

S t a f f  f u r the r  recommends t h a t  the  motion i n  l im ine  

does not meet the  standard o f  a motion i n  l i m i n e  where the  mere 

nention o f  UNE-L service would be p r e j u d i c i a l  t o  the t r i b u n a l .  

S t a f f  i s  o f  the  opinion t h a t  the Commission can c e r t a i n l y  

d is t inguish between UNE-P and UNE-L, and c e r t a i n l y  i n  i t s  

rendering i t s  decision, and t h a t  t h i s  does no t  meet t h a t  

standard. 

COMMISSIONER DEASON: I have some questions f o r  

S t a f f .  You quoted the r u l e .  Does t h a t  apply t o  dismissing a 

complaint, the e n t i r e  complaint, or  does t h a t  a lso  apply t o  a 

FLORIDA PUBLIC SERVICE COMMISSION 
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s i t u a t i o n  where you are just want ing t o  dismiss part of the 
complaint? 

MS. CHRISTENSEN: The rule does not make a 
3i s t i  ncti on between parti a1 dismissal and f u l l  d i  smi ssal . I 

t h i n k  - -  the rule does not make t h a t  distinction, although I 

t h i n k  i t  would be reasonable t o  conclude t h a t  i f  you can 
dismiss the whole complaint w i t h o u t  prejudice you should be 
logically able t o  dismiss a portion of the complaint, such as a 
count t h a t  no longer you wish t o  pursue i n  a civil matter. 

COMMISSIONER DEASON: B u t  aren't there difficulties 
involved i n  doing t h a t ?  Where do you draw the line? I sn ' t  

t h a t  pu t t i ng  a degree of difficulty t h a t  i s  not necessary? 

Either we need t o  dismiss the entire t h i n g  and l e t ' s  a l l  go 

home, or l e t ' s  hear the entire t h i n g  and resolve this.  
been going on for too long. 
discretion, or i s  this something you are saying we have t o  do? 

MS. CHRISTENSEN: This is  the rule t h a t  i s  set for th  

I t  has 

Is this  rule w i t h i n  our 

i n  the Rules o f  C i v i l  Procedure. There i s  not a rule t h a t  i s  
comparable under the Uniform Rules. However, i t  has been 
adopted as the standard under case law. And i n  looking a t  i t  

w i t h  prejudice and without prejudice i n  the case law, i t  talks 

about you have the absolute right t o  take a voluntary dismissal 
up u n t i l  i t  has been submitted t o  the tribunal for hearing. 

Thereafter i t  would have t o  be w i t h  prejudice, or thereafter 
the tribunal has the discretion of allowing you t o  dismiss or 

FLORIDA PUBLIC SERVICE COMMISSION 
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l o t .  

COMMISSIONER DEASON: Wel l ,  I am disappointed t h a t  we 

are here arguing t h i s  the day o f  the hearing. This should have 

3een done as a pa r t  o f  the prehearing process months ago. We 

have pa r t i es  here who are ready t o  go forward, we have 

ditnesses I see s i t t i n g  out there,  we have testimony f i l e d .  

This Commission i s  ready t o  go forward. 

forward, i f  t h a t  i s  w i t h i n  my d isc re t i on  t o  do. Commissioners, 

I am inc l i ned  t o  j u s t  deny i t  and l e t ' s  go forward and hear the  

issues and l e t ' s  decide it. 

I am ready t o  go 

CHAIRMAN JABER: Yes. I don ' t  necessar i ly  disagree 

:ommissioner Deason, but  I t h i n k  you asked a very excel lent  

question and I ' m  not sure we got a d e f i n i t i v e  answer. With 

respect t o  the motion i t  seems l i k e  we can grant o r  deny. With 

respect t o  the not ice,  I am s t i l l  not  c lear  what we can do. 

:ommissioner Deason's good question was i s  i t  w i t h i n  - -  do I 

jeny a not ice? 

MS. CHRISTENSEN: I t h i n k  once i t  i s  submitted t o  the  

t r ibunal  f o r  hearing, I t h i n k  t h a t  i s  w i t h i n  the c o u r t ' s  

j i sc re t i on .  I n  reading the  case l a w  i t  looks l i k e  they have an 

take a 

i s  i t  w i t h  

d they r e f i l e  

absolute r i g h t  p r i o r  t o  i t  coming t o  hearing t o  

d o l  untary dismissal . The question then becomes 

r e j u d i c e  o r  without prejudice,  which means cou 

a t  a l a t e r  date. 

CHAIRMAN JABER: Well, l e t  me ask you 

FLORIDA PUBLIC SERVICE COMMISSION 
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*ecommendation i s  w i t h i n  the ALEC's r i g h t  

impose on i t  a w i th  prejudice? 

MS. CHRISTENSEN: I n  looking a t  

looks l i k e  they have got one opportuni ty,  

16 

ke your 

t o  f i l e ,  can we 

the  case l a w ,  i t  

t h a t  i f  they do i t  

i r i o r  t o  a hearing they have one opportuni ty t o  do tha t  wi thout 

i t  looks l i k e  

administrat ive 

i re jud ice  as a r i g h t  under the c i v i l  ru les .  And 

iy case l a w  t h a t  t h a t  has been incorporated i n t o  

iroceedi ngs . 
CHAIRMAN JABER: Commissioners, what i 

ileasure? I have t o  t e l l  you, ph i losoph ica l l y  I 

your 

am r i g h t  where 

:ommissioner Deason i s .  The on ly  t h i n g  t h a t  i s  a po ten t ia l  

iroblem r e l a t e s  t o  what our d i sc re t i on  i s  w i t h  regard t o  the 

i o t i c e .  Any ideas? Any other questions? 

COMMISSIONER DEASON: Well, being a non-lawyer, I can 

;peak my mind a l i t t l e  b i t  more f ree l y ,  I suppose. And I guess 

that i s  a luxury t h a t  I have. 

it. 

jud i c ia l  economy, the expense and the t ime t h a t  has been 

jevoted, i t  i s  t o o  l a t e .  A t  some po in t  you cross a l i n e .  It 

i s  t o o  l a t e .  And I t h i n k  we have crossed the  l i n e ,  we are too 

la te .  We need t o  hear these issues, we need t o  decide them. 

rhat i s  j u s t  me and my personal preference and what I t h i n k  i s  

3ppropriate. 

I can t e l l  you how I f e e l  about 

It smacks me as what i s  f a i r ,  what we need t o  do w i t h  

COMMISSIONER BAEZ: I have a question, Madam 

FLORIDA PUBLIC SERVICE COMMISSION 
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Chairman. 

Ms. Christensen, you have used t h e  phrase a couple o f  

times t h a t  once i t  has been submitted t o  hearing, I want t o  

know what t h a t  means exac t ly ,  o r  what you mean by tha t?  

MS. CHRISTENSEN: I n  look ing  a t  t he  case l a w ,  i t  

mostly appl ies t o  DOAH hearings, I d o n ' t  t h i n k  i t  has been 

addressed by t h i s  Commission before. And those are cases where 

i t  has been heard by the DOAH o f f i c e r ,  bu t  p r i o r  t o  the agency 

tak ing  i t s  f i n a l  act ion,  t h a t  i s  t o o  l a t e .  So i n  making an 

analogy, I would say any t ime before the  f i r s t  witness i s  sworn 

i n ,  Once the  f i r s t  witness i s  sworn in ,  under the  case l a w  i t  

appears t o  me t h a t  t h a t  would c l e a r l y  be having submitted i t  t o  

the cou r t  f o r  judgment on i t s  mer i ts .  

CHAIRMAN JABER: Commissioner Baez. 

COMMISSIONER BAEZ: You know, I sympathize w i t h  

Commissioner Deason' s fee l  i ngs and sense o f  f r u s t r a t i o n  and a1 1 

o f  t h i s ,  bu t  I am t o r n  between what i s  f a i r  and what i s  legal  , 

and t h e  twain sometimes d o n ' t  meet. 

CHAIRMAN JABER: We should pose our confusion t o  Mr. 

Melson, since you created i t . Mr. Melson - -  
MR. MELSON: I ' m  sorry.  

CHAIRMAN JABER: 

consistent w i t h  the  l eve l  o f  f r u s t r a t i o n ,  what i s  wrong w i t h  

dismissing - - agreeing t o  the  n o t i c e  w i t h  regard t o  par t ia l  

dismissal bu t  w i t h  prejudice? You acknowledged e a r l y  on t h a t  

I n  Bel lSouth 's  response, and I t h i n k  

FLORIDA PUBLIC SERVICE COMMISSION 
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your c l i e n t s  c o l l e c t i v e l y  are not using the  UNE-L strategy. 

does seem, from a j u d i c i a l  economy standpoint, i t  i s  a l l  o r  

noth i  ng. 

It 

MR. MELSON: Commissioner Jaber, l e t  me respond t o  

t h a t  and make one other po in t .  We are no t  using UNE-loop 

today. We don ' t  have a plan t o .  But i f  I take a dismissal 

w i th  prejudice and two years down the road the  landscape has 

changed, a t  that  po in t  i t  i s  possible my business plans have 

changed. The problem w i t h  going forward t o  t r y  the  UNE loop 

case i s  we don ' t  have anybody here who i s  r e a l l y  in te res ted  i n  

t h a t  today. FDN has been through an a r b i t r a t i o n .  You have 

made a r u l i n g  i n  the FDN case t h a t  other people can opt i n t o  

the FDN agreement, so there i s  a s t ruc tu re  ou t  there f o r  those 

people who want t o  use UNE loop. We are no t  among them. 

It almost doesn' t  do the  case j u s t i c e  t o  t r y  an issue 

when the pa r t i es  t h a t  are i n  f r o n t  o f  you, o r  a t  l e a s t  h a l f  o f  

the pa r t i es  t h a t  are i n  f r o n t  o f  you d o n ' t  r e a l l y  have an 

incent ive t o  put  on t h a t  case. 

CHAIRMAN JABER: It seems l i k e  there  i s  a middle 

ground here. BellSouth says they can agree t o  the  no t i ce  o f  

par t ia l  dismissal wi th  prejudice.  

cu r ren t l y  using UNE loops, c a n ' t  we acknowledge t h a t  changed 

circumstances might necessitate a f u r the r  review. 

as though the way the landscape ex i s t s  now there i s  nothing 

wrong w i t h  dismissing p a r t i a l ,  the  p a r t i a l  complaint w i t h  

I f  you recognize you are no t  

But i t  seems 
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prejudice.  I d o n ' t  see your po in t .  

MR. MELSON: Commissioner Jaber, I can understand 

t h a t  from the po in t  o f  view o f  the bench. 

improper under the ru les .  And none o f  us has a p lan t o  come 

back and t r y  t o  r e l i t i g a t e  t h i s  case next month, i f  there has 

not been a change. So al lowing the dismissal wi thout 

prejudice,  we could come back i f  circumstances change, and 

without then having t o  f i g h t  p o t e n t i a l l y  a year, two years down 

the road about whether circumstances have changed enough. 

I t h i n k  i t  would be 

CHAIRMAN JABER: Okay. Mr. Melson, you have helped 

me tremendously then. 

these issues so t h a t  t o  the degree the appropr iate s ignals  are 

out there, and our dec is ion a f fec ts  your business plan, then i t  

i s  responsible on our p a r t  t o  go forward. 

COMMISSIONER DEASON: They w i l l  be pu t  on no t i ce  as 

t o  how t o  formulate t h e i r  business plan. 

I would rather  make a decis ion on a l l  o f  

CHAIRMAN JABER: Exactly. You were very he lp fu l .  

Not the outcome you wanted, but  t h a t  i s  where I am. 

COMMISSIONER BAEZ: Can I ask a question now? 

CHAIRMAN JABER: Commission Baez. Yes. 

COMMISSIONER BAEZ: Assuming f o r  a moment t h a t  a 

vol untary d i  smi ssal i s recognized w i t h  pre jud ice,  upon who 

exact ly i s  i t  binding? And I w i l l  put  i t  t o  S t a f f .  

MS. CHRISTENSEN: My understanding i s  i t  i s  b ind ing 

upon the p a r t i e s  t h a t  are pa r t i es  t o  t h i s  lawsu i t .  

FLORIDA PUBLIC SERVICE COMMISSION 
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COMMISSIONER BAEZ: But we have had a subs t i t u t i on .  

MS. CHRISTENSEN: It would be b ind ing upon the  

3art ies t h a t  are c u r r e n t l y  p a r t i e s  t o  the lawsu i t .  That would 

)e AT&T, A I N ,  M C I ,  DeltaCom, and BellSouth. 

COMMISSIONER BAEZ: Bel 1 South, i s  t h a t  your 

mderstandi ng? 

MS. WHITE: Yes, s i r .  

COMMISSIONER BAEZ: Okay. Thank you. 

CHAIRMAN JABER: Commissioners, i s  there a 

take up the no t i ce  and the  motion i n  l i m i n e  a t  t he  s 

motion t o  

me time? 

COMMISSIONER DEASON: Well ,  I bel ieve the  motion 

dould be t o  recognize the  motion t o  dismiss - -  so r ry .  

CHAIRMAN JABER: Refusing t o  recognize. 

i s  it, the p a r t i a l  motion, COMMISSIONER DEASON: What 

help me out here. 

CHAIRMAN JABER: It i s  ca l  

I guess, Ms dismissal o f  complaint. 

ed a no t i ce  o f  p a r t i a l  

Christensen - - we would 

r e j e c t  it. Would our motion be t o  r e j e c t  the  no t i ce  o f  p a r t i a l  

dismissal o f  complaint and deny t h e  motion i n  l im ine? 

MS. CHRISTENSEN: That would appear cor rec t .  

COMMISSIONER DEASON : So moved. 

CHAIRMAN JABER: Does t h a t  make sense? Reject t he  

no t ice-  - 
COMMISSIONER BAEZ: Well ,  I guess I ' m  no t  sure. 

Commissioner Deason, your motion, what i t  i s  t h a t  you are 
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t r y ing  t o  accompl i sh? 

COMMISSIONER DEASON: I ' m  t r y i n g  t o  accomplish - - 

vhatever the correct  terminology i s ,  I want t o  hear a l l  issues 

that the testimony has been p r e f i l e d ,  and I want the Commission 

to  have the d isc re t ion  t o  do so and make a decision. 

COMMISSIONER BAEZ: So we are past the question o f  

i re jud ice ,  whether t o  r e f i l e ?  Okay. I can second t h a t .  

COMMISSIONER DEASON: It doesn' t  matter whether i t  i s  

v i t h  prejudice. We are not  grant ing i t  i f  we are going t o  hear 

911 issues. 

COMMISSIONER BAEZ: Exact ly.  I can second it. 

COMMISSIONER BRADLEY: Before we second i t , I want t o  

3 e a r  up something i n  my mind. Does t h a t  mean, then, t h a t  UNE 

t h a t  we are going t o  loop w i l l  be included i n  any discussion 

lave here today? 

CHAIRMAN JABER: Whatever i s  

neans t h a t  whatever i s  i n  the testimony 

n the testimony. It 

w i l l  be included i n  the 

f iscussion today, t h a t  t he  hearing would not be l i m i t e d  i n  any 

fashion. You know, t o  the  degree t h a t  i t  i s  covered i n  

testimony. Nothing outside testimony w i l l  be introduced. 

COMMISSIONER BRADLEY: Okay. 

CHAIRMAN JABER: There i s  a motion and a second. A l l  

those i n  favor say aye. 

(Unanimous a f f i r m a t i v e  vote. 1 

CHAIRMAN JABER: The motion car r ies  unanimously 
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today. And what i s  next, Ms. Christensen? 

MS. CHRISTENSEN: S t a f f  would l i k e  t o  note t h a t  the 

motion t o  s t r i k e  por t ions o f  the rebu t ta l  test imony and 

exh ib i t s  o f  W .  Kenneth ( s i c )  Mi lner  has been withdrawn, and 

thus S t a f f ' s  recommendation on the  motion t o  s t r i k e  became moot 

and was withdrawn. 

CHAIRMAN JABER: And t h a t  i s  something I can j u s t  

acknowledge, the  pa r t i es  have agreed t o  t h a t ?  

MS. CHRISTENSEN : Correct. 

CHAIRMAN JABER: Okay. Not ice o f  withdrawal o f  t he  

not ion t o  s t r i k e  por t ions o f  rebu t ta l  test imony and e x h i b i t s  o f  

(ei t h  M i  1 ner i s  acknowledged. 

MS. CHRISTENSEN: The next issue S t a f f  would l i k e  t o  

address i s  there have been several s t i p u l a t i o n s  t h a t  have been 

agreed t o  by the  pa r t i es .  And a t  the Commission's d i sc re t i on ,  

I would l i k e  t o  a t  t h i s  t i m e  go through a l l  o f  those s t i pu la ted  

exh ib i t s .  

CHAIRMAN JABER: Ms. Christensen, I should 

probably - -  because we d i d  take a Commission vote,  I should 

probably f o r  t he  record s t a t e  t h a t  the  vote was Baez, Jaber, 

Deason, Bradley. Go ahead. 

MS. CHRISTENSEN: A t  t h i s  t ime I would l i k e  t o  go 

through the  s t i p u l a t i o n s  t h a t  the  p a r t i e s  have agreed t o .  A t  
t h i s  PO n t  the  p a r t i e s  have agreed t o  s t i p u l a t e  a l l  the 

in te r rogatory  answers and deposit ions i n t o  t h e  record. The 
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s t i pu la t i ons  are grouped as fo l lows:  S t i p u l a t i o n  1 i s  

p ro f fe red  by BellSouth, and i t  i s  a l l  the  responses t o  the 

i n te r roga to r ies  propounded by BellSouth on FCCA, AT&T, M C I ,  

A I N ,  and ITCADel taCom. 

CHAIRMAN JABER: S t i p u l a t i o n  1 sha l l  be i d e n t i f i e d  as 

Hearing Exh ib i t  1. 

MS. CHRISTENSEN: S t i p u l a t i o n  2 p ro f fe red  by 

BellSouth are the conf ident ia l  por t ions  o f  a l l  the  responses t o  

t h e i r  in te r rogator ies  propounded by them on FCCA, AT&T, M C I ,  

A I N ,  ITCADel taCom. 

CHAIRMAN JABER: S t i p u l a t i o n  2 w i l l  be i d e n t i f i e d  as 

Hearing Exh ib i t  2. 

MS. CHRISTENSEN: S t i p u l a t i o n  3 p ro f fe red  by AT&T are 

a l l  t he  responses t o  the i n te r roga to r ies  provided by FCCA and 

AT&T on BellSouth. 

CHAIRMAN JABER: S t i p u l a t i o n  3 i s  i d e n t i f i e d  as 

Hearing Exh ib i t  3. 

MS. CHRISTENSEN: S t i p u l a t i o n  4 p ro f fe red  by AT&T are 

the con f iden t ia l  port ions o f  a l l  the  responses t o  the 

i n te r roga to r ies  propounded by FCCA and AT&T on Bel 1South. 

CHAIRMAN JABER: S t i p u l a t i o n  4 i s  i d e n t i f i e d  as 

Hearing Exh ib i t  4. 

MS. CHRISTENSEN: S t i p u l a t i o n  5 propounded by M C I  are 

a1 1 the  responses t o  i n te r roga to r ies  propounded by M C I  on 

BellSouth. 
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CHAIRMAN JABER: S t i pu la t i on  5 i s  i d e n t i f i e d  as 

Hearing Exh ib i t  5. 

MS. CHRISTENSEN: S t i pu la t i on  6 i s  p ro f fe red  by M C I ,  

and those are the conf ident ia l  por t ions o f  a l l  the responses t o  

in te r rogator ies  propounded by M C I  on Bel 1 South. 

CHAIRMAN JABER: S t i pu la t i on  6 i s  i d e n t i f i e d  as 

Hearing Exh ib i t  6. 

MS. CHRISTENSEN: S t i pu la t i on  7 i s  p ro f fe red  by 

S t a f f ,  and those are a l l  the responses t o  i n te r roga to r ies  

propounded by S t a f f  on BellSouth, FCCA, AT&T, and M C I .  

CHAIRMAN JABER: S t i p u l a t i o n  7 i s  i d e n t i f i e d  as 

Hearing Exh ib i t  7. 

MS. CHRISTENSEN: S t i p u l a t i o n  8 i s  p ro f fe red  by 

a l l  responses t o  

on Bel 1 South, FCCA, AT&T, 

S t a f f ,  the conf ident ia l  por t ions o f  

in te r rogator ies  propounded by S t a f f  

and M C I .  

CHAIRMAN JABER: S t ipu l  a t  

i e a r i  ng Exh ib i t  8. 

on 8 i s  i d e n t i f i e d  as 

MS. CHRISTENSEN: S t i p u l a t i o n  9 p ro f fe red  by S t a f f  

are deposit ions i ncl  udi  ng exh ib i t s  f o r  Witnesses G i  11 an, Fog1 e, 

3radbury, and M i  1 ner. 

CHAIRMAN JABER: S t i p u l a t i o n  9 i s  i d e n t i f i e d  as 

i e a r i  ng Exh ib i t  9. 

MS. CHRISTENSEN: S t i p u l a t i o n  10  i s  p ro f fe red  by 

S t a f f  i s  the conf ident ia l  por t ions o f  the  deposit ions i nc lud ing  
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!xhi b i  t s  f o r  Witnesses G i  11 an, Fog1 e, Bradbury, and M i  1 ner.  

S t i pu la t i on  10 i s  i d e n t i f i e d  as CHAIRMAN JABER: 

learing Exh ib i t  10.  

MS. CHRISTENSEN: S t i p u l a t i o n  11 i s  p ro f fe red  by M C I  

ncludes the deposit ions inc lud ing  e x h i b i t s  f o r  Witnesses 

iusci 11 i and Taylor.  

CHAIRMAN JABER: S t i p u l a t i o n  11 i s  i d e n t i f i e d  as 

iear i  ng E x h i b i t  11. 

MS. CHRISTENSEN: And the l a s t  s t i p u l a t i o n  i s  

k i p u l a t i o n  12 pro f fe red  by M C I ,  and i t  i s  the  conf ident ia l  

ior t ions o f  the  deposit ions inc lud ing  e x h i b i t s  f o r  Witnesses 

lusci 1 1 i and Tayl  o r .  

CHAIRMAN JABER: S t i p u l a t i o n  12 i s  i d e n t i f i e d  as 

iear ing  E x h i b i t  12. Without object ion,  Hearing Exh ib i ts  1 

through 12 are admitted i n t o  the record. 

(Exh ib i ts  1 through 12 marked f o r  i d e n t i f i c a t i o n  and 

admitted i n t o  the  record. 1 
MS. KAUFMAN: Chai rman Jaber . 
CHAIRMAN JABER: Yes. Who sa id  t h a t ?  

MS. KAUFMAN: That was me, I ' m  sorry .  

CHAIRMAN JABER: Ms. Kaufman. 

MS. KAUFMAN: I j u s t  wanted t o  make i t  c lear ,  then, 

i n  Exh ib i t  Number 9, which i s  the deposit ions o f  some o f  the  

ditnesses t h a t  M r .  G i l l a n ' s  e r ra ta  sheet t o  h i s  deposi t ion has 

3een added wi thout  ob ject ion.  
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CHAIRMAN JABER: Thank you f o r  acknowledging t h a t  f o r  

the record. 

MS. CHRISTENSEN: S t a f f  would also l i k e  t o  note t h a t  

one copy o f  the  conf ident ia l  mater ia ls  associated w i t h  each one 

o f  the  s t i pu la t i ons  i s  going t o  be provided t o  the cour t  

repor ter .  

CHAIRMAN JABER: Okay. Ms. Chri stensen. 

MR. MELSON: Chairman Jaber. 

CHAIRMAN JABER: Mr. Me1 son? 

MR. MELSON: I note t h a t  the  two, t h a t  M C I  11, which 

i s  deposit ions, we ac tua l l y  had bound as two separate 

documents. I understand t h a t  i s  now one composite e x h i b i t .  

CHAIRMAN JABER: S t i p u l a t i o n  11, deposit ions 

inc lud ing  e x h i b i t s  f o r  R u s c i l l i  and Taylor, are they one 

document, Ms. Chri stensen? 

MS. CHRISTENSEN: That i s  correct ,  t h a t  i s  what we 

ant ic ipated.  

MR. MELSON: And I apologize, but I d i d  not catch the  

d i s t i n c t i o n  between Exh ib i t  7 and E x h i b i t  8 which were S t a f f  

i n te r rogatory  responses. 

CHAIRMAN JABER: Conf ident ia l .  Hearing E x h i b i t  7 i s  

a l l  responses t o  i n te r roga to r ies  propounded by S t a f f  on 

BellSouth, FCCA, AT&T, and M C I .  Hearing Exh ib i t  8 i s  the  

conf i den t i  a1 por t ion .  

MR. MELSON: Thank you. 
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CHAIRMAN JABER: Any other questions? 

MS. MAYS: Just one, Chairman Jaber. And I 

ipologize, but we also have e r r a t a s  t o  depositions. 

zoul d have those i ncl uded w i t h  the  appropriate deposit ions, we 

I f  we 

q i l l  provide those. 

CHAIRMAN JABER: I am sure t h a t  i s  the  case f o r  

2veryone. Would i t  be appropriate t o  j u s t  acknowledge t h a t  

i f  the deposit ion exh ib i t s  may contain e r ra ta  sheets? 

MS. CHRISTENSEN: That i s  correct .  

CHAIRMAN JABER: Okay. Are we ready t o  move forw 

MS. CHRISTENSEN: Yes, Commi s s i  oner . 
CHAIRMAN JABER: What i s  next? 

a1 1 

rd? 

MS. CHRISTENSEN: Conf ident ia l  mat te rs ,  S t a f f  notes 

that there i s  one outstanding request f o r  spec i f ied 

Zonfidential c l a s s i f i c a t i o n  t h a t  has been f i l e d ,  and S t a f f  

l~ou ld  recommend t h a t  t h a t  be addressed by a separate order. 

CHAIRMAN JABER: So noted. 

MS. CHRISTENSEN: S t a f f  would also l i k e  t o  note t h a t  

there are several outstanding claims and not ices regarding 

2onf ident ia l  treatment t h a t  were f i l e d  p r i o r  t o  the  hearing. 

S t a f f  would l i k e  t o  remind the  p a r t i e s  t h a t  they have 20 days 

a f t e r  the hearing t o  f i l e  any requests f o r  con f ident ia l  

treatment f o r  those documents t h a t  are used i n  the  hearing, i f  

they have not already f i l e d  such requests. 

CHAIRMAN JABER: Par t ies  are reminded. 
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MS. CHRISTENSEN: S t a f f  would a lso l i k e  t o  take 

i o ta t i ons  o f  several o f  the  changes t h a t  have occurred t o  the 

r e h e a r i n g  order since i t  was issued. We have had several 

intervening events since t h a t  t ime. I n  compliance w i th  the  

Settlement order, AT&T f i l e d  i t s  amended witness l i s t  on behalf 

)f the  subs t i tu te  pa r t i es  no t ing  the changes i n  the  order o f  

Mitnesses and who those witnesses are p ro f fe red  by as noted on 

'age 6 o f  the prehearing order. 

The order o f  the witnesses f o r  AT&T, M C I ,  and A I N  are 

as fo l lows:  Witness G i l l an  i s  now pro f fe red  by AT&T, M C I ,  A I N ,  

and he w i l l  be addressing a l l  issues, and he i s  the  f i r s t  

ditness. Witness Lichtenberg i s  p ro f fe red  by M C I .  She w i l l  be 

addressing Issues 2, 4, 5 ,  6A, and 6B, and she i s  p ro f fe r i ng  

mly  rebut ta l  testimony. Witness Bradbury i s  p ro f fe red  by 

4T&T, and he w i l l  be addressing Issues 2, 4, 5, 6A, and 6B, and 

he w i l l  be addressing rebu t ta l  testimony, as w e l l .  

CHAIRMAN JABER: Thank you, Ms. Christensen. 

Anything e l  se? 

MS. CHRISTENSEN: S t a f f  would j u s t  l i k e  t o  note t h a t  

there i s  no changes i n  the  order o f  the BellSouth witnesses. 

We would also l i k e  t o  note t h a t  the motions tha t  were pending 

as o f  the prehearing order have a l l  been resolved pursuant t o  

the order t h a t  was issued approving the sett lement, t h a t  i s  

Order Number PSC-03-0611-AS-TL. 

tha t  a f t e r  the issuance o f  the prehearing order,  BellSouth 

S t a f f  would a l s o  l i k e  t o  note 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

29 

f i l e d  a l e t t e r  t o  add a case t o  the l i s t  o f  decis ions t h a t  may 

have impact on the reso lu t i on  o f  the issues. That i s  Energy 

Loui s i  ana, I nc .  vs. Loui s i  ana Pub1 i c Service Commi ssion, Number 

02-299, 2003 LEXIS, 4278 issued June 2nd, 2003. And t h a t  i s  

the l a s t  o f  the  pre l im inary  matters t h a t  S t a f f  i s  aware o f .  

CHAIRMAN JABER: Thank you, Ms. Christensen. 

A l l  r i g h t .  I f  I could ask a l l  o f  t h e  witnesses 

the room t o  please stand and r a i s e  your r i g h t  hand. 

(Witnesses c o l l e c t i v e l y  sworn.) 

CHAIRMAN JABER: By my l i s t ,  I ' v e  go t  Mr. G i l l a i  

the f i r s t  witness, Ms. Christensen. Did you a l l  agree on 

opening statements? 

i n  

i 

MS. KAUFMAN: Yes, Chairman Jaber. I was j u s t  going 

t o  suggest t h a t .  I t h i n k  t h a t  we d i d  agree on t h a t .  

CHAIRMAN JABER: Okay. I s  Mr. G i l l a n  the  f i r s t  

witness? 

MS. KAUFMAN: He i s ,  Madam Chairman. 

CHAIRMAN JABER: Great. Did you agree on the  order 

o f  opening statements or  are you conso l ida t ing  them? 

MS. KAUFMAN: We have consolidated. I w i l l  be doing 

the opening statement f o r  t he  CLECs. 

CHAIRMAN JABER: And how long? 

MS. KAUFMAN: Ten minutes i s  what was agreed t o ,  I 

bel i eve. 

CHAIRMAN JABER: Ms. White, who i s  doing yours? 
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MS. WHITE: I w i l l ,  Madam Chairman. 

CHAIRMAN JABER: Ms. Kaufman, go ahead. 

MS. KAUFMAN: Thank you, Madam Chairman, 

Commissioners. I am V ick i  Gordon Kaufman, and I am here on 

behal f  o f  AT&T Communications o f  the Southern States. And as I 

have said,  I w i l l  make the  opening statement on beha l f  o f  AT&T, 

M C I  , AIN,  and ITC*Del taCom. 

Commissioners, the pa r t i es  have brought t h i s  

complaint proceeding t o  ask you t o  remedy a s i t u a t i o n  t h a t  most 

o f  you are somewhat f a m i l i a r  w i t h  already, and t h a t ' s  

Bel 1South's re fusa l  t o  provide FastAccess serv ice t o  consumers 

who want it. 

by no t ing  what you have already decided i n  regard t o  the  

FastAccess issue. You have already decided i n  two p r i o r  cases 

t h a t  B e l l ' s  p rac t i ce  o f  re fus ing  t o  provide FastAccess serv ice 

t o  a current  B e l l  customer who switches t o  a CLEC f o r  voice 

service i s  ant icompet i t ive.  And i n  the  FDN dec is ion you sa id,  

and I w i l l  j u s t  quote you b r i e f l y ,  "This p r a c t i c e  creates a 

b a r r i e r  t o  competit ion i n  the  l o c a l  telecommunications market 

i n  t h a t  customers could be dissuaded by t h i s  p r a c t i c e  from 

choosing FDN o r  another ALEC as t h e i r  voice serv ice prov ider , ' '  

c lose quotes. 

I want t o  t r y  and s i m p l i f y  t h i s  case a l i t t l e  b i t  

You have a lso  already decided i n  the  FDN case t h a t  

the migrat ion o f  customers w i t h  FastAccess t o  a CLEC f o r  voice 

must be seamless and t h a t  t h e i r  serv ice should no t  be a l te red .  
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And you have also already decided i n  the  FDN case, the Supra 

case, and i n  t h i s  case as we l l ,  t h a t  you have j u r i s d i c t i o n  

under s ta te  l a w  t o  remedy ant icompet i t ive behavior t h a t  i s  

detrimental t o  the development o f  a competit ive 

telecommunications market. So t h a t  i s  what we t h i n k  you have 

a1 ready decided. 

With t h a t  i n  mind, we simply ask i n  t h i s  case t h a t  

you extend the  r u l i n g  i n  FDN and Supra t o  new customers who 

want FastAccess, and we ask t h a t  you p r o h i b i t  Be l l  from 

requi r i n g  t h a t  FastAccess service be i n s t a l  1 ed on a second 

separate l i n e  so t h a t  the process w i l l  be seamless as you have 

already ru led  t h a t  i t  should be. 

I j u s t  want t o  g ive you a b i t  o f  background before I 

I n  t h i s  case you are going touch b r i e f l y  on those two issues. 

t o  hear the p a r t i e s  t a l k  about FastAccess, which i s  a BellSouth 

r e t a i  1 product t h a t  a1 1 ows consumers t o  have h igh-  speed 

In te rne t  access and loca l  voice service on the  same l i n e ,  thus 

naking i t  a very e f f i c i e n t  service and e l im ina t i ng  the need f o r  

the unnecessary dup l i ca t ion  o f  f a c i l i t i e s .  As you know, the  

voice signal t r a v e l s  on the low frequency part  o f  the l i n e  and 

the data s ignal  t rave ls  on the high frequency po r t i on  was l i n e ,  

and a t  the centra l  o f f i c e  the s ignals are s p l i t .  

I n  F lo r i da  FastAccess has been a very f a s t  growing 

3roduct f o r  BellSouth. Though the s p e c i f i c  F lo r i da  numbers are 

Zonf ident ia l ,  and I t h i n k  we w i l l  get i n t o  those i n  cross, Be l l  
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has sa id i t s e l f  i n  press releases t h a t  i t  has broken the one 

m i l l i o n  l i n e  mark region-wide f o r  FastAccess. 

uncontroverted t h a t  BellSouth has the l i o n ' s  share o f  DSL l i n e s  

i n  i t s  service t e r r i t o r y ,  over 99 percent o f  those l i n e s .  And 

t h i s  i s  s i g n i f i c a n t  because B e l l  i s  using i t s  FastAccess 

service as a way t o  prevent l oca l  voice customers from 

exercis ing choice i n  the l oca l  voice market. 

I t  i s  a lso 

There i s  no dispute i n  t h i s  case t h a t  i t  i s  B e l l ' s  

p rac t ice  t o  refuse t o  provide i t s  FastAccess service t o  a Be l l  

customer who chooses a CLEC. B e l l  ' s  p rac t ice  o f  re fus ing  t o  

provide FastAccess t o  an end user who wants it, and who w i l l  

pay f o r  i t  i s ,  I th ink ,  coun te r in tu i t i ve  t o  what we would 

expect. Be l l  w i l l  only provide t h a t  service t o  the end user i f  

the consumer also buys Be l l  voice. And even more remarkably, 

i f  a current customer has Be l l  voice and FastAccess, B e l l  w i l l  

actual l y  disconnect the FastAccess service. 

So I guess we have t o  ask ourselves why i n  the  wor ld 

would Be l l  engage i n  such a pract ice? And the  on ly  answer t h a t  

we have been able t o  come up w i t h  i s  t h a t  t h i s  p rac t ice  

squel ches 1 oca1 competit ion f o r  customers who want FastAccess. 

BellSouth knows t h a t  i t  i s  going t o  be inconvenient f o r  

customers t o  switch. They may have t o  pay a terminat ion fee, 

they have t o  have a new service i n s t a l l e d ,  they have t o  w a i t  a t  

home f o r  a technic ian t o  come, they may have t o  pay an 

i n s t a l l a t i o n  fee, and they are going t o  lose t h e i r  e-mai l  
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address. 

This creates a competit ive b a r r i e r  and i t  f rus t ra tes  

the goals o f  the competit ive loca l  communications market. And 

I t h i n k  most important ly,  f o r  your purposes as regulators,  i t  

in te r fe res  w i th  customer choice. B e l l ' s  p rac t i ce  o f  l i n k i n g  

FastAccess t o  loca l  voice has and i t  w i l l  continue t o  have a 

c h i l l i n g  e f f e c t  on l oca l  voice competit ion. 

Now, as I have already sa id i n  the context o f  current 

customers, you have already decided i t  i s  ant icompet i t ive f o r  

Bel l  t o  refuse t o  provide FastAccess t o  a customer who has the 

service and changes loca l  providers. 

anticompetit ive f o r  Be l l  t o  refuse t o  provide t h a t  service t o  a 

new customer who wants one provider f o r  l oca l  and Be l l  f o r  

FastAccess. Because the  on ly  way i n  t h a t  circumstance t h a t  the 

customer can get FastAccess i s  t o  give up h i s  choice o f  a 

competit ive voice provider.  Both scenarios have the  same 

r e s u l t .  They i n h i b i t  customer choice i n  the l o c a l  voice market 

contrary t o  the p o l i c i e s  t h a t  you have already a r t i cu la ted .  

It i s  a lso  

Now, when the witnesses get on the stand, I bel ieve 

you w i l l  hear BellSouth witness, Mr. Smith, he sa id  i n  h i s  

testimony already t h a t  Be l l  uses i t s  loca l  monopoly t o  create 

dhat Bel 1 characterizes as a compl imentary serv i  ce, 

zomplimentary FastAccess. As I said, Be l l  has over 99 percent 

3 f  the DSL l i n e s ,  and i t  i s  using FastAccess as a t oo l  t o  

srotect  i t s  large share o f  the  voice market. Forcing a 
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customer t o  take local service from Bell i n  order t o  receive 

FastAccess, or punishing a customer by going i n  and 

affirmatively disconnecting a service I d o n ' t  t h i n k  i s  the sort 
of activity t h a t  this Commission would want t o  sanction. 

I t h i n k  t h a t  you will also hear the BellSouth 
witnesses te l l  you t h a t  a l l  providers were i n  the same position 
as BellSouth when DSL service f i r s t  began t o  be developed. 
This just i s  not the case. Bell i s  i n  a unique and 

advantageous position because i t  i s  the only provider t h a t  has 
a ubiquitous local network i n  place t o  serve every customer i n  

i t s  territory, a network t h a t  the retail ratepayers paid for, 
and a network t h a t  has the last  mile loop t o  every single 
subscriber. No CLEC could ever be i n  this position, and i t  

confers a tremendous advantage on Bel 1South. 
You will  also hear testimony, I believe, from the 

Bel lSouth witnesses te l l  ing  you about the many a1 1 eged 
technical problems t h a t  Bel 1 woul d have i n  providing FastAccess 
t o  a CLEC voice customer. 
l o t  of smoke and mirrors. In the case of U N E - P ,  you will hear 
Mr. Bradbury te l l  you there are no technical or network changes 
needed t o  provide FastAccess t o  a consumer who has a CLEC voice 
provider. 

In our view, this  area i s  simply a 

Everything i s  there t o  provide the service. 
Bell witnesses, I t h i n k ,  will  t e l l  you t h a t  there are 

a myri ad o f  i nsurmountabl e operational probl ems. 
te l l  you they would have t o  make expensive and extensive 

They w i  1 1 
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changes t o  many o f  t h e i r  OSS systems t o  provide FastAccess. We 

ask t h a t  you l i s t e n  c lose ly  t o  Mr. Bradbury and t o  Ms. 

Lichtenberg w i th  whom I know you are very f a m i l i a r .  They 

extensive experience i n  the OSS area. They w i l l  t e l l  you 

these claims are simply not the case. 

P a r t i c u l a r l y  i n  the case o f  UNE-P providers, Be 

have 

why 

1 has 

the consumer phone number because they are s e l l i n g  the p o r t  and 

the loop, and the customer i s  served on the  very same 

f a c i l i t i e s  whether he i s  served by Be l l  o r  whether he i s  served 

by the  CLEC. That there are no technical  problems i s  

demonstrated by the uncontroverted f a c t  t h a t  Bel 1 provided 

FastAccess t o  end use consumers o f  the CLEC i n  the  past. 

CHAIRMAN JABER: Ms. Kaufman, you need t o  wrap i t  up. 

MS. KAUFMAN: This happened over one l i n e ,  and i t  

happened seamlessly, and only when Be l l  discovered t h a t  i t  had 

done i t  i n  e r r o r  d i d  i t  i n s e r t  e d i t s  i n  i t s  OSS system t o  

prevent t h i s  from happening. 

I would also po in t  out  t o  you t h a t  the  Louisiana 

Zommission has recent ly  heard a l l  o f  these very same arguments 

from BellSouth, has re jected every one o f  B e l l ' s  pos i t ions and 

t o l d  them t h a t  they must continue t o  provide FastAccess t o  

zurrent customers, and they must provide i t  t o  new customers, 

3s w e l l .  We t h i n k  the technical reasons are simply excuses not 

to  provide the service. We also th ink ,  as I sa id ,  t h a t  you 

should requi re them t o  provide i t  over one l i n e  so i t  i s  
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seamless and so t h a t  t h e  customer i s  not  inconvenienced. Mr. 

Bradbury w i l l  t e l l  you no new network i s  required. 

To continue t o  open loca l  markets t o  compet i t ion and 

t o  p r o h i b i t  behavior t h a t  i n t e r f e r e s  w i t h  t h a t  goal ,  we ask you 

t o  extend the decisions you have already made t o  new customers 

and t o  ensure t h a t  t he  process i s  seamless, t h a t  serv ice i s  no t  

a l t e red  by r e q u i r i n g  i t  t o  be provided over a s i n g l e  l i n e .  

Thank you. 

CHAIRMAN JABER: Ms. White. 

MS. WHITE: Thank you. 

CHAIRMAN JABER: Commissioner Bradley, do you have a 

question? 

COMMISSIONER BRADLEY: Yes. Ms. Kaufman, d i d  I hear 

you say t h a t  t h i s  was o f fe red  one t ime over one l i n e ?  

MS. KAUFMAN: I n  regard t o  the  customers where i t  had 

occurred a l leged ly  i n  e r r o r ,  s i r ,  i s  t h a t  what you are 

r e f e r r i n g  to?  

COMMISSIONER BRADLEY: Yes. 

MS. KAUFMAN: No, i t  was hundreds o f  customers. And 

you w i l l  hear test imony about t h a t .  

CHAIRMAN JABER: Ms. White. Ten minutes. 

MS. WHITE: Thank you, Madam Chai r , Commi ss i  oners . 
My name i s  Nancy White, I represent Bel lSouth i n  t h i s  

proceeding. The i ssues i n  t h i s  proceeding i nvol ve determining 

lSouth t o  provide an whether the Commission can requ i re  Be 
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unregulated service t o  anyone who requests t h a t  service. 
service i n  question i s  called FastAccess, and i t  i s  a 

high-speed broadband service t h a t  using the upper spectrum band 

on an ordinary telephone line t o  connect end users t o  their 
Internet service provider while allowing the low spectrum band 

on t h a t  telephone line t o  be used for ordinary phone service. 
There i s  no dispute t h a t  this i s  an unregulated service. You 
already concluded this i n  prior rulings and every witness will 

admit t h a t  this is the case. 

The 

Now, we started down this road when two panels of 

three Commissioners conducted proceedings i nvol v i  ng FDN, a CLEC 

here i n  Florida, and Supra, another CLEC. Those panels 
determined incorrectly, we believe, t h a t  the concerns raised by 

those CLECs , quote, rai sed Val i d  concerns concerning possi bl e 
barriers t o  competition t h a t  could result from BellSouth's 
practices, end quote. The panels required BellSouth t o  
continue t o  provide i t s  unregul ated FastAccess service when one 
o f  i t s  FastAccess customers decided t o  move his or her voice 
service t o  a CLEC. 

Since everyone admitted t h a t  FastAccess was not 
subject t o  the jurisdiction o f  the Commission, the panels base( 
their decision on competitive barriers i n  the voice market. 
Now the other shoe has dropped. We are here today w i t h  a group 
o f  CLECs t h a t  are demanding t h a t  when one of their voice 
customers who never had FastAccess service, l e t  me repeat t h a t ,  
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me o f  their voice customers who never had FastAccess service 
vakes up one morning and wants FastAccess, BellSouth has t o  
xovide i t .  

According t o  the CLECs' witnesses, even though the 
ZLEC already has the customer's voice service, i t  i s  

mticompetitive for BellSouth t o  refuse t o  provide i ts  
Anregulated service t o  the customer t h a t  BellSouth has never 
3efore served. This i s  where we are now. 

Bel 1 South w i  1 1 address i ssues i n  t h i  s proceedi ng , 

some o f  which the panel has already addressed. And as you h r 
the testimony and review the evidence, we urge you t o  step back 
and look a t  the decision those panels made. Because our 

ditnesses will  explain how the CLECs have continued t o  grow 
lines, there i s  simply no competitive barrier here. The 

evidence there show you f i r s t  t h a t  the CLECs are not  going t o  
be able t o  prove their case. 

When the hearing i s  over, I d o n ' t  t h i n k  you will f i n d  

o u t  t h a t  there i s  any real concrete evidence t h a t  BellSouth's 
FastAccess pol icy has had a measurable impact on voice 
competition i n  Florida. Mr. Ruscilli will explain t o  you t h a t  
there are 149 operational CLECs i n  Florida serving 1.3 million 

lines, 20 percent o f  the t o t a l  lines. The growth i n  customers 

served by CLECs has continued t o  grow by leaps and bounds while 
this policy has been i n  effect. 

We are going t o  ask the CLEC witnesses for the 
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evidence they have o f  the  ant icompet i t ive e f f e c t  o f  t h i s  

p o l i c y ,  and we bel ieve the  evidence w i l l  show nothing t h a t  

proves t h a t  BellSouth p o l i c y  has had an impact on voice 

competit ion i n  t h i s  s ta te .  

The witnesses are no t  going t o  be able t o  t e l l  you 

how many customers refused t o  go t o  an ALEC o r  CLEC because o f  

the po l i cy .  The issue t h a t  you are being asked t o  resolve i s  

important enough f o r  t he  CLECs t o  l i t i g a t e  i t ,  and t h i s  case 

has been pending f o r  about a year, bu t  no witness f o r  any o f  

these pa r t i es  here today can t e l l  you how many po ten t i a l  

customers they a c t u a l l y  lose  because o f  the  p o l i c y .  

l i t t l e  strange f o r  such an important issue. 

It seems a 

I expect the  evidence t o  show t h a t  p a r t i c u l a r l y  M C I  

sales representatives are t r a i n e d  when they l e a r n  t h a t  a 

customer has FastAccess t o  simply move on t o  the  next mark. 

t h i n k  the evidence w i l l  show t h a t  there are so many p o t e n t i a l  

customers f o r  the  CLECs out  there  t h a t  they have simply adopted 

a pol i c y  o f  bypassing FastAccess customers. The CLECs have 

simply concluded t h a t  i t  i s n ' t  worth t h e i r  serv ice r e p ' s  t ime 

t o  t r y  t o  convince a Bel lSouth FastAccess customer t h a t  t h e  

CLEC's voice service warrants a move, i r r e s p e c t i v e  o f  what 

happens t o  FastAccess. 

I 

As I noted, and cont ra ry  t o  what you might t h i n k ,  t he  

evidence w i l l  show t h a t  t he  CLECs can and do win these 

customers when they t ry.  The CLECs have been able t o  win voice 
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customers who are FastAccess subscribers. They want t o  take 

the easy route and simply have you f i x  t h e i r  problem f o r  them. 

4nd there i s  going t o  be a l o t  o f  discussion around the 

technical aspect o f  what they want you t o  do. 

Now, l e t  me make something p e r f e c t l y  c lear  up f ron t .  

Just about anything can be done i f  you throw enough money a t  

it, i f  you throw enough people a t  i t , and i f  you throw enough 

time a t  it. You w i l l  hear about how BellSouth i s  complying 

w i th  the  FDN and the Supra proceeding orders wh i le  those 

deci sions are being appeal ed. Bel 1 South has used a stand- a1 one 

method o f  providing service, bu t  none o f  t he  CLECs i n  t h i s  case 

have even t r i e d  t o  use t h a t  method. 

Instead, they want BellSouth t o  make changes, and the 

changes they want w i l l  cost money, bu t  the  CLECs want BellSouth 

t o  pay f o r  i t . Can anybody quant i f y  exac t l y  what i t  i s  going 

t o  take and what i t  i s  going t o  cost? No, no t  u n t i l  you d i g  

down i n t o  i t . But anybody w i t h  any kind o f  common sense knows 

i t  i s  going t o  cost money. They j u s t  d o n ' t  want t o  pay f o r  i t . 

Something e lse you w i l l  hear today and you heard from 

Ms. Kaufman i s  t h a t  the CLECs - -  t h a t  Bel lSouth i s  a monopoly, 

t h a t  we b u i l t  our unregulated FastAccess serv ice on the backs 

o f  the regulated ratepayers. Well, I bel ieve  the  evidence w i l l  

show t h a t  t h i s  i s n ' t  t rue .  

beginning i n  the l a t e   OS, wel l  a f t e r  the  passage o f  the '96 

Tel ecommuni cations Act. 

DSL technology was introduced 
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BellSouth, i t s e l f ,  has invested i n  F l o r i d a  more than 

$390 m i l l i o n  t o  b r i n g  FastAccess serv ice t o  i t s  customers. Why 

should the  CLECs inves t  anything i f  they know t h a t  Bel lSouth 

w i l l  i nves t  i t  f o r  them and t h i s  Commission w i l l  s imply make 

BellSouth t u r n  those unregulated services over t o  them? Does 

Bel 1 South ' s devel opment o f  FastAccess g i ve  i t  a compet i ti ve 

advantage? We sure hope so, because we spent a l o t  o f  money 

developing it. 

market? Absolutely no t .  I f  any witness makes t h a t  c la im 

today, t he  numbers w i l l  demonstrate the  inaccuracy o f  t h a t  

posi ti on. 

Does i t  close down compet i t ion i n  the  voice 

Can the  CLEC provide t h e i r  own broadband services? 

Absolutely. The evidence w i l l  show t h a t  r i g h t  now M C I  i s  

p rov id ing  DSL, and so i s  AT&T. But they d o n ' t  want t o  have t o  

be c rea t i ve  i n  making more investment and competing across a l l  

o f  F l o r i d a  f o r  DSL customers. Instead they want t o  o f f e r  t h e i r  

package, o r  t h e i r  bundle, o r  whatever s i m i l a r  service they have 

and make Bel lSouth provide the  complimentary broadband service.  

I d o n ' t  t h i n k  t h a t  i s  rea l  competit ion. 

The l a s t  t h i n g  I would l i k e  t o  p o i n t  out  i s  t h a t  

there  i s  broadband competit ion i n  F lo r i da  today. 

t o  Ms. Kaufman's opening, you would swear t h a t  there i s  not  a 

cable company i n  F lo r ida .  However, the  evidence w i l l  c l e a r l y  

demonstrate t h a t  the l a rges t  provider o f  broadband service i n  

F l o r i d a  and t o  F lo r i da  c i t i z e n s  are the  cable companies. They 

I f  you l i s t e n  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

42 

w i l l  show t h a t  the CLECs weren' t  the s l i g h t e s t  b i t  concerned 

about the s ta te  o f  broadband competit ion i n  F lo r i da ,  o r  whether 

the pol i c y  they are urg ing i s  good o r  bad f o r  F lo r i da  as a 

whole, but  whether they can get the business. 

The Commission's i n t e r e s t  has t o  be broader than 

tha t ,  and BellSouth w i l l  ask you t o  inc lude i n  the  record t h i s  

Commission' s October 2002 broadband repor t .  One sentence out 

o f  t h a t  repor t  i s  important. I t ' s  from Page 6 o f  the  repo r t ,  

and i t  says, quote, "Regulators must be care fu l  no t  t o  hasten 

t o  judgment and impose remedies f o r  increasing deployment and 

demand t h a t  would i n t e r f e r e  w i t h  the growing and dynamic 

broadband market, " end quote. 

As you l i s t e n  t o  the evidence today, I would l i k e  t o  

ask you t o  keep another thought i n  mind. 

no t ing  t h a t  we had s ta r ted  down t h i s  road w i t h  two panel 

decisions. As we examined the CLEC witnesses, I expect they 

w i l l  t r y  t o  contain the  case. They are asking t h i s  i s  j u s t  the 

next step, bu t  they d o n ' t  want you t o  look a l i t t l e  ways down 

the road and see, w e l l ,  what i s  the next step a f t e r  t h i s .  As 

you consider the  evidence you are going t o  hear, I t h i n k  you 

ought t o  wonder what the  next case you w i l l  hear w i l l  be. 

I s t a r t e d  t h i s  by 

We w i  1 attempt t o  be succinct i n  our presentat ions 

today. We have ins t ruc ted  our witnesses t o  be responsive. But 

t h i s  i s  a very, very important matter t o  Bel lSouth, and i t  has 

serious consequences, not  j u s t  f o r  the s ta te  o f  voice 
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zompetition i n  F lo r i da  t h a t  i s  a l i v e  and w e l l ,  bu t  f o r  

3el lSouth's a b i l i t y  t o  o f f e r  new and innovat ive services i n  

t h i s  s ta te .  As you l i s t e n  t o  the evidence, we urge you t o  keep 

the l a rge r  p i c t u r e  t h a t  these issues r a i s e  squarely i n  your 

s ights .  Thank you. 

CHAIRMAN JABER: Ready f o r  Mr. Gi l lan? 

MS. KAUFMAN: Yes, Chairman Jaber. 

MR. McGLOTHLIN: Chairman Jaber, one more pre l im inary  

matter. Due t o  my c l i e n t ' s  l i m i t e d  resources and so as no t  t o  

dupl icate the  e f f o r t s  o f  our al igned p a r t i e s  I request 

permission t o  be excused from the hearing. 

CHAIRMAN JABER: So granted. 

MR. McGLOTHLIN: Thank you. 

MS. KAUFMAN: Chairman Jaber, AT&T, M C I  and A I N  wou 

c a l l  Mr. Gi l lan .  And Ms. McNulty i s  going t o  pass out a 

revised sheet t o  Mr. G i l l a n ' s  testimony t h a t  has already been 

provided t o  the  Commission and the p a r t i e s ,  b u t  j u s t  so 

everyone has it. 

CHAIRMAN JABER: Thank you, Ms. Kaufman. 

d 

We should note t h a t  d i r e c t  and r e b u t t a l  w i l l  be taken 

up a t  the same t ime. 

MS. KAUFMAN: Yes, ma'am, t h a t ' s  my understanding. 

CHAIRMAN JABER: Whenever you' r e  ready, Ms. Kaufman. 

JOSEPH GILLAN 

was ca l l ed  as a witness on behal f  o f  AT&T, M C I  and A I N  and, 
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naving been duly  sworn, t e s t i f i e d  as fo l lows:  

DIRECT EXAM1 NATION 

3Y MS. KAUFMAN: 

Q Thank you. Would you s ta te  your name and address f o r  

the record, Mr. Gi l lan,  please? 

A 

32854. 

Q 

Joseph Gi l lan,  P.  0. Box 541038, Orlando, F lo r i da  

Mr. Gi l lan,  d i d  you cause 15 pages o f  d i r e c t  

testimony t o  be f i l e d  i n  t h i s  case? 

A Yes. 

Q And do you have any changes or  correct ions t o  your 

d i r e c t  testimony? 

A I have one change on Page 2, Line 8, t o  r e f l e c t  t he  

s u b s t i t u t i o n  o f  pa r t i es .  Where i t  cu r ren t l y  says, "F lo r ida  

Competitive Car r ie rs  Associat ion,  'I i t  should say, "AT&T, M C I  

and A I N . "  

Q With t h a t  cor rec t ion ,  Mr. G i l l a n ,  i s  your test imony 

t r u e  and complete t o  the  best  o f  your knowledge? 

A Yes. 

MS. KAUFMAN: Madam Chairman, we would ask t h a t  

Mr. G i l l a n ' s  d i r e c t  testimony be inser ted  i n t o  the  record as 

though read. 

CHAIRMAN JABER: The p r e f i  1 ed d i  r e c t  testimony o f  

Joseph G i l l a n  sha l l  be i nse r ted  i n t o  the record as though read. 

BY MS. KAUFMAN: 
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Q 

;estimony? 

Mr. Gi l lan,  d i d  you have 20 pages o f  rebu t ta l  

A Yes. 

Q 

testimony? 

And do you have any changes o r  correct ions t o  t h a t  

A Yes. Same type o f  change. On the  f i r s t  page o f  the  

*ebut ta l  testimony Line 6 cont inu ing on t o  Line 7 and then 

jga in on Line 8 where i t  r e f e r s  t o  the "F lo r ida  Competit ive 

Zarr iers Association, 

the subs t i t u t i on  should be "AT&T, M C I  and A I N . "  

And do you have an add i t iona l  change t o  your rebu t ta l  

those references should be s t ruck and 

Q 

tes t  i mony? 

A Yes. Page - - a rev ised Page 14 w i t h  updated numbers 

vas prev ious ly  d i s t r i b u t e d .  

MS. KAUFMAN: Commissioners, t h a t ' s  t h e  page t h a t  Ms. 

McNulty j u s t  provided w i t h  the  updated char t .  

BY MS. KAUFMAN: 

Q And, Mr. Gi l lan ,  i s  your rebu t ta l  test imony t r u e  and 

cor rec t  t o  the best o f  your knowledge? 

A Yes. 

MS. KAUFMAN: Madam Chairman, I ' d  ask t h a t  

Mr. G i l l a n ' s  rebu t ta l  test imony be inser ted  i n t o  t h e  record as 

though read. 

CHAIRMAN JABER: The p r e f i l e d  r e b u t t a l  test imony o f  

Joseph G i l l a n  sha l l  be i nse r ted  i n t o  the  record as though read 
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w i t h  the  two m o d i f i c a t i o n s  made. 
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Florida Competitive Carriers Association 
Docket No. 020507-TP 

November 26,2002 

Q. Please state your name, business address and occupation. 

A. My name is Joseph al lan.  My business address is P.O. Box 541038, Orlando, 

Florida 32854. I am an economist with a consulting practice specializing in 

telecommunications. 

Q. Please briefly outline your educational background and related experience. 

A. I am a graduate of the University of Wyoming where I received B.A. and M.A. 

degrees in economics. From 1980 to 1985, I was on the staff of the Illinois 

Commerce Commission where I had responsibility for the policy analysis of 

issues created by the emergence of competition in regulated markets, in particular 

the telecommunications industry. While at the Commission, I served on the staff 

subcommittee for the NARUC Communications Committee and was appointed to 

the Research Advisory Council overseeing the National Regulatory Research 

Institute. 

In 1985, I leR the Commission to join U.S. Switch, a venture firm organized to 

develop interexchange access networks in partnership with independent local 

telephone companies. At the end of 1986, I resigned my position of Vice 

President-MarketingEtrategic Planning to begin a consulting practice. Over the 

past twenty years, I have provided testimony before more than 35 state 
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commissions, five state legislatures, the Commerce Committee of the United 

States Senate, and the FederalBtate Joint Board on Separations Reform. I 

currently serve on the Advisory Council to the New Mexico State University’s 

Center for Regulation. 

Q. On whose behalf are you testifying? 

ATU, mc1  . .  and . .  A. I am testifying on behalf of 1, 
an advocacy group formed to promote competition broadly throughout Florida. 

Q. What is the purpose of your testimony? 

A. My testimony addresses each of the listed issues in this proceeding. The purpose 

of my testimony is to explain why the Commission should prohibit BellSouth 

from refbsing to provide FastAccess Internet Access Service (FastAccess) to any 

customer that has chosen an alternative voice provider. BellSouth’s actions in 

this regard - affirmatively refbsing to sell a customer one service unless the 

customer agrees to purchase another - is a blatantly anticompetitive action that 

this Commission is charged with prohibiting under state law. The Commission 

should order BellSouth to immediately cease this anticompetitive practice and 

require BellSouth to provide its FastAccess service to any customer requesting 
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service, so long as the network facilities used to provide voice service to the 

customer are provided by BellSouth (including facilities provided as UNE-P). 

Q. Please summarize your testimony. 

A. BellSouth’s policy to deny FastAccess to any customer subscribing to an 

alternative provider of voice service is contrary to both the spirit and the letter of 

Florida law and explicitly violates Chapter 3 64’s prohibitions on anticompetitive 

behavior and discrimination. First, BellSouth’s policy denies customers the 

opportunity for basic self-determination as to what combination of providers best 

meets their specific needs, thereby frustrating the hndamental legislative intent of 

Chapter 3 64.0 1 (3), Florida Statutes, to encourage competition because 

competition provides “. . . customers with freedom of choice.” Second, 

BellSouth’s conduct frustrates the achievement of an important state and national 

goal - greater penetration of advanced services - solely for the purpose of hrther 

entrenching BellSouth’s voice monopoly and permitting it to leverage its 

incumbent monopoly position. Third, BellSouth’s conduct permits it to 

discriminate between data customers based on their voice provider. Fourth, the 

strategy represents a classic “tying arrangement,” enabling BellSouth to cross- 

leverage its market position between voice and data to foreclose competition. And 

finally, the strategy results in a barrier to local competition, making it more 

difficult for new entrants to compete with BellSouth. 
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ISSUE 1: Does the Commission have jurisdiction to grant he 

relief requested in the Complaint? 

Q. Does the Commission have jurisdiction to grant the relief recommended by 

your testimony? 

A. Absolutely. While discussion concerning the Commission’s jurisdiction to order 

the requested relief is most appropriately left to the legal briefs, I will make 

several brief comments on this issue. First, the Commission has already found 

that it has jurisdiction to grant the relief FCCA seeks. It denied BellSouth’s 

motion to dismiss the FCCA’s Complaint in t h s  case based on jurisdictional 

arguments. In Order No. PSC-02- 1 464-FOF-TL7 the Commission rejected 

BellSouth’s argument that the Commission has no jurisdiction in this matter and 

said: “We, however, have determined that we have the authority to remedy anti- 

competitive behavior that is detrimental to the development of a competitive 

telecommunications market.” 

Second, the Commission has already ordered BellSouth to partially cease its 

anticompetitive and discriminatory behavior in the arbitration between Florida 

Digital Network and BellSouth (Order Nos. PSC-02-0765-FOF-TP and PSC-02- 

1453-FOF-TP’ Docket No. 010098-TPY “FDN Arbitration ”) and in the arbitration 

between BellSouth and Supra Telecommunications and Information Services 
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(Order No. PSC-02-0878-FOF-TP). The FDN Arbitration (as clarified on 

reconsideration) determined that the Commission had the jurisdiction under state 

and federal law to address these issues and required BellSouth to continue to offer 

FastAccess service to customers that choose to switch their voice provider. 

Thus, the issue of the Commission’s authority over the issues that are the subject 

of this docket has been resolved no less than three times. 

ISSUE 2: What are BellSouth’s practices regarding the 

provisioning of its FastAccess Internet service to: 

a) a FastAccess customer who migrates from 

BellSouth to a competitive voice service 

provider; and 

to all other ALEC customers. b) 

Q. Please describe FastAccess and BellSouth’s current policy regarding its 

availability. 

A. It is my intent to let BellSouth describe - and then attempt to justify - its current 

practices regarding FastAccess. In summary form, however, BellSouth’s current 

policy is to refise this service to any consumer (including business customers) 

that obtains voice service from a provider other than BellSouth, even where the 

exact same network facilities are involved. If a customer is currently a subscriber 
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to FastAccess and seeks to transfer its voice service to an alternative provider, 

then BellSouth will disconnect the customer’s FastAccess service, forcing the 

customer to find an alternative provider of DSL service as well. If the customer is 

already the customer of an alternative voice provider using BellSouth’s network 

facilities, then BellSouth will refuse to provision FastAccess on those facilities if 

the customer requests it. 

ISSUE 3: Do any of the practices identified in Issue 2 violate 

state or  federal law? 

Q. Do BellSouth’s practices regarding FastAccess that you have described above 

violate state or  federal law? 

A. Yes. BellSouth’s practices clearly violate both state and federal law. As with 

Issue 1, however, this is an issue most appropriate for legal briefs. However, in 

the following section of my testimony, I will address how BellSouth’s 

anticompetitive practice is directly contrary to important policy inherent in the 

legal requirements for which this Commission has responsibility. 

Q. Is BellSouth’s refusal to provide FastAccess to customers that have chosen an 

alternative provider of voice service competitively significant? 
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A. Yes. BellSouth’s FastAccess customer base is growing rapidly. As recently as 

year-end 2000, BellSouth had 2 15,500 FastAccess customers regionwide; by the 

end of 2001, that total had increased to 620,500. As of the end of the third 

quarter, BellSouth’s DSL lines had grown to 924,000 regionwide. In the first 

quarter, BellSouth’s annual DSL growth rate was 141%, which (according to 

BellSouth) was the fastest growth rate of any DSL provider in the nation. In 

contrast, the total number of ALEC line-sharing arrangements added regionwide 

by ALECs during the first half of 2002 was 2,903. In Florida, BellSouth 

provisioned an average of 224 line-sharing arrangements (and 596 xDSL capable 

loops) per month for the first nine months of 2002. BellSouth’s estimated market 

share for DSL service in Florida is roughly 99.3%, virtually a monopoly 

BellSouth is quickly establishing a market position for DSL service that exceeds 

even its market position for voice service. 

Q. Will this problem increase in the future? 

A. Yes. The problems created by BellSouth’s refbsal to provide FastAccess to 

customers choosing alternative voice providers can only be expected to grow as 

the number of FastAccess subscribers increases, and as entrants try to offer 

competitive voice services to the mass-market. DSL is fbndamentally a consumer 

and small-business product, where local competition is just beginning to take root 

via entry strategies such as UNE-P (Le., unbundled loops purchased in 
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combination with unbundled local switching). It can only be because BellSouth 

hopes to frustrate such competition that it finds it advantageous to actually refuse 

service to customers, risking their disconnection, but hlly expecting to retain both 

the DSL and voice service, in effect daring the customer to choose a competitive 

voice provider. It is difficult to think of another business where an entity would 

turn customers away or disconnect service for which they are paying. 

Q. Is BellSouth’s practice consistent with the creation of a competitive 

environment - a goal this Commission is charged to implement? 

A. No, it is the antithesis of it. A critical goal of a competitive market is consumer 

empowerment - in a competitive market, the consumer is made sovereign because 

it is the consumer (because of its ability to choose an alternative) that punishes 

unresponsive firm behavior. BellSouth’s policy turns this relationship on its head, 

allowing BellSouth to dictate to consumers the choices they must make - take 

BellSouth voice service or be rehsed FastAccess. 

Q. Why would BellSouth force consumers to make this choice? 

A. BellSouth recognizes that customers desiring DSL service are also likely to be the 

“best” voice customers. That is, a DSL customer is more likely to purchase high- 

margin vertical services. For instance, FastAccess customers are nearly twice as 
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likely to subscribe to BellSouth’s CompleteChoice service, with more than 60% 

of FastAccess customers subscribing to this feature package. (BellSouth First 

Quarter 2002 Earnings Release). 

BellSouth also understands that FastAccess consumers are vested in its service 

because it is the consumer that has undertaken the work to make the service 

operational. According to BellSouth, over 95% of its residential customers “self- 

installed” FastAccess (First Quarter, 2002). After having done the work to get its 

service operational, why should BellSouth be permitted to jeopardize the 

customer’s service arrangement, threatening to disconnect the service simply 

because the customer desires to use a different company for its voice service? 

Q. Is BellSouth’s practice contrary to the policy goal of increased broadband 

penetration? 

A. Absolutely. Not only does BellSouth’s conduct violate Chapter 364’s prohibition 

against anticompetitive conduct and discrimination, as well as its mandate that 

competition in the local telecommunications market be encouraged, it also 

interferes with well-articulated national policies. Section 706 of the 

Telecommunications Act charges the FCC and each state commission with 

responsibility to encourage the deployment of advanced services. Yet here is a 

company (BellSouth) whose policy is to use its advanced service offering as a 
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hostage to try and retain its local voice dominance. This action violates both 

goals of the federal Act by imposing a Hobson’s choice on consumers - either the 

consumer is discouraged from using a competitive voice provider, or it must 

sacrifice its advanced service purchased from BellSouth. 

BellSouth’s policy is truly remarkable. BellSouth is refbsing to provide - or, 

even worse, where the customer is already a subscriber, BellSouth is threatening 

to disconnect - a service that is seen as a national priority. The Commission 

should use its authority and order that this practice cease immediately. 

Q. Is BellSouth’s policy inherently discriminatory? 

A. Absolutely. Consider the situation of two customers currently subscribing to 

FastAccess (which today also means they are part of BellSouth’s voice 

monopoly). One customer decides to subscribe to WorldCom’s new residential 

offering, the “Neighborhood,” while the other intends to remain with BellSouth. 

The ~arne network facilities will be used to serve the customer choosing 

WorldCom’s voice service as are used today (or would be used to serve the 

customer staying with BellSouth for local voice service). Thus, there can be no 

question that the customers are similarly situated - they are each being served 

over identical facilities. Yet, BellSouth would provide FastAccess to one (the 

customer that stays with it) while affirmatively disconnecting the other (the 
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competitive alternative). No clearer example of 

Q. What would be the effect of the Commission sanctioning such behavior? 

A. If the Commission approves such behavior, it would be sanctioning BellSouth’s 

erection of yet another barrier to local voice competition. As I indicated earlier, 

BellSouth’s policy effectively forecloses voice competition for those customers 

desiring FastAccess service. It is clear that no provider is capable of creating a 

DSL-footprint of comparable scale and scope as BellSouth. Forcing customers to 

choose between FastAccess and local competition is unfair to the customer and it 

forecloses an important customer segment (the 60% of the FastAccess customers 

that desire local packages) from local competition. Entrants must either attempt 

to duplicate BellSouth’s DSL-footprint (which would be prohibitively expensive 

if not impossible) or forego competing for customers desiring such services. The 

effect is to create an additional barrier to competition by artificially constricting 

the available market, particularly in the residential marketplace. 
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ISSUE 4: Should the Commission order that BellSouth may 

not disconnect the FastAccess Internet service of an end user 

who migrates his voice service to an alternative voice provider? 

ISSUE 5: Should the Commission order BellSouth to provide 

its FastAccess Internet service, where feasible, to any ALEC 

end user that requests it? 

Q. Is there any reason that the Commission’s policy should differ between 

customers that have already chosen a new voice provider (and are asking 

that FastAccess be installed on a UNE line), and customers that are  migrating 

to a new voice provider (but already have FastAccess)? 

A. No, there is no distinction - legally, technically or otherwise -- between these two 

groups of customers. It is just as discriminatory and anticompetitive for 

BellSouth to rehse service to customers that have chosen an alternative voice 

provider as it is to rehse service to customers that are choosing an alternative (but 

which already have FastAccess installed). The anomalous result from the FDN 

Arbitration - that customers that already have FastAccess may continue to receive 

it, but that customers that wish to receive the service may be rehsed - is a 

distinction that undermines the Commission’s hndamental policy that BellSouth 

may not punish Florida consumers for their choice of voice provider. 
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Each of the Commission’s reasons, articulated in the FDN Arbitration, for 

ordering BellSouth to continue as a FastAccess provider to its customers that 

choose an alternative - Le., to do otherwise is discriminatory, anticompetitive and 

inconsistent with encouraging voice competition and the deployment of advanced 

services - is equally applicable to customers that already have a voice provider, 

and now want to add FastAccess. Thus, the unqualified answer to both Issues 4 

and 5 must be yes - BellSouth may not refuse service to a customer, whether the 

customer has already purchased FastAccess, or is requesting the service as a new 

customer . 

ISSUE 6(a): If the Commission orders that  BellSouth may not 

disconnect its FastAccess Internet service, where a customer 

migrates his voice service to an ALEC and wishes to retain his 

BellSouth FastAccess service, what changes to the rates, terms, 

and condition of his service, if any, may BellSouth make? 

ISSUE 6(b): If the Commission orders BellSouth to provide its 

FastAccess service to any ALEC end user that  requests it, 

where feasible, then what rates, terms and conditions should 

apply? 

13 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Testimony of Joseph Gillan 
Florida Competitive Carriers Association 

Docket No. 020507-TP 
November 26,2002 

Q. If the Commission orders that BellSouth may not disconnect its FastAccess 

Internet service, where a customer migrates his voice service to an ALEC 

and wishes to retain his BellSouth FastAccess service, what changes to the 

rates, terms, and condition of his service, if any, may BellSouth make? 

A. BellSouth should not be permitted to make any changes to the customer’s network 

serving arrangement nor assess any additional charges to a migrating customer. 

The same UNE-P loop/port combination that served the customer originally 

should be used to provide voice service to the customer with BellSouth merely 

establishing a new billing arrangement with the customer for its FastAccess 

service (as it would if a reseller served the customer). BellSouth should not be 

permitted to install new loop facilities, change the service to a different loop 

arrangement, or make any other network change to the underlying service. And 

in fact, the Commission has already decided just this in the FDN Arbitration 

where it found that the transition must be seamless and at no additional cost. 

(Order No. PSC-02-1453-TP). 

Q. If the Commission orders BellSouth to provide its FastAccess service to any 

ALEC end user that  requests it, where feasible, then what rates, terms and 

conditions should apply? 

14 
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BellSouth should be required to provide FastAccess service to any ALEC end 

user (served by UNE-P), under the same terms, conditions and prices that 

FastAccess service would be offered to its own end-users. BellSouth should not 

be permitted to require the deployment of new facilities, different loops or make 

other change (other than what would be needed if the end-user remained 

BellSouth’s end user such as, for instance, any necessary conditioning). 

A. 

Q. Does this conclude your direct testimony? 

A. Yes. 
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Introduction 

3 Q. Please state your name, address and business affiliation. 

4 

5 

6 

A. My name is Joseph Gillan. My business address is P. 0. Box 541038, Orlando, 

Florida 32854. I am filing rebuttal testimony on behalf oft- 
&Tar, mCZ - KLIV . .  

n 7 r Y r -  7 \I ,,L*l~. I previously filed direct testimony in this 

8 
GTdT, rWZ- M d  R’YJ 

proceeding on behalf of &dKCIAL. 

9 

10 Q. What is the purpose of your rebuttal testimony? 

11 

12 A. The purpose of my rebuttal testimony is to respond to BellSouth’s “policy 

13 reasons” that it claims justify its refusal to provide FastAccess DSL service to any 

14 customer that has moved its voice service to an Alternative Local Exchange 

15 

16 

Company (ALEC) using UNE-P or UNE-L leased from BellSouth. In addition to 

my testimony, the FCCA is sponsoring the testimony of Mr. Jay Bradbury arid 

17 Ms. Sherry Lichtenberg who address the operational issues raised by BellSouth 
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1 Q. Please summarize your rebuttal testimony. 

2 

3 A. BellSouth offers three reasons why the Florida Commission should sanction its 

4 rehsal to provide DSL data service to those customers that choose an ALEC for 

5 ~ voice service: 

6 

7 

8 

9 

10 

11 

12 

13 

14 
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21 

* The FCC has not ordered BellSouth to cease the practice; 

* BellSouth’s federal tariff -- or, at least, BellSouth’s 

interpretation of that tariff -- requires that it refise service; 

and, 

* Competition - and, even more remarkably, consumers - 

benefit from BellSouth’s refisal to provide service to 

customers that have chosen an ALEC for voice service. 

As I explain below, however, none of these explanations has merit. Although it is 

true that FCC rules do not prohibit BellSouth’s practice of restricting FastAccess 

to its own voice customers, neither do they sanction this extreme behavior. 

Moreover, the FCC is not the sole (nor necessarily, even the best) judge of 

discrimination under the Telecommunications Act of 1996 (“Federal Act” or 
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“Telecom Act”), nor has it addressed whether such conduct is appropriate under 

Florida law. 

The issue in this proceeding fundamentally is “when is it reasonable - if ever - 

for BellSouth to rehse service to a customer?” BellSouth characterizes FCCA’s 

Complaint as forcing BellSouth to serve the “ALEC’s customers” (Fogle, page 5), 

but that characterization is misleading - these are BellSouth ’s customers (or, with 

respect to new requests for FastAccess, potential customers). FCCA’s Complaint 

is that it is discriminatory and unlawful for BellSouth to re fhe  service to one of 

BellSouth’s data customers as punishment for the customer choosing an ALEC 

for voice service. It is against this remarkable action that the merit of BellSouth’s 

claimed justifications - in a nutshell, “the FCC lets me do it,” “my tariff makes 

me do it,” and “consumers benefit by my doing it” - must be balanced. 

Q. Before you address BellSouth’s policy arguments in detail, do you have any 

preliminary comments? 

A. Yes. One of the issues in this proceeding concerns the Commission’s authority to 

order the relief requested by the FCCA (Issue 1). It is frequently difficult in 

regulatory proceedings to separate economic and policy testimony from legal 

arguments. Although my rebuttal testimony does discuss a number of FCC 

decisions and BellSouth‘s interstate tariff (these discussions are necessitated by 
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BellSouth’s effort to hide behind these documents), the testimony does not 

directly address the Commission’s legal jurisdiction, which is an issue that will be 

addressed in post-hearing brief. Let me just note that the issue of this 

Commission’s authority to take action in this case is one that has already been 

decided multiple times by the Commission. 

The FCC Has Not Sanctioned BellSouth’s Policy Restricting FastAccess 

Q. BellSouth attempts to justify its FastAccess policy by claiming that the FCC 

approves of it. (Ruscilli, page 3). Is this interpretation accurate? 

A. No. A cornerstone of BellSouth’s claim that its FastAccess policy is lawful is its 

assertion that the policy has been “sanctioned” by the FCC. BellSouth i s  so 

convinced of this view, that not only does it claim that the FCC has sanctioned the 

behavior, BellSouth claims that the FCC has preempted any other conclusion. 

(Ruscilli, page 3). 

Q. Has the FCC been as “definitive” as on these issues as BellSouth claims? 

A. No. A complete review of FCC decisions regarding FastAccess (and other 

FastAccess-like arrangements) reveals an FCC that is far more ambiguous than 

the characterization BellSouth implies. BellSouth portrays the FCC as reaching 
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definitive findings that its behavior is not discriminatory. However, a fair reading 

of relevant FCC Orders shows that the FCC has generally deferred substantive 

consideration of the discrimination question by finding only that its rules 

written do not require that BellSouth continue to offer DSL service to customers 

served via UNEs (and UNE-P in particular). 

Finding that a rule does not compel certain behavior is far different than finding 

the behavior is lawful. The FCC itself made this distinction clear when it first 

concluded that its rules were not written to require an ILEC to provide DSL 

service to customers choosing voice service from another carrier (FCC Order 01- 

26, CC Dockets No. 98-147 and CC Docket No. 96-98, January 16,2001,126): 

As described above, we deny AT&T’s request for clarification that 

under the Line Sharing Order, incumbent LECs are not permitted 

to deny their xDSL services to customers who obtain voice service 

from a competing carrier where the competing carrier agrees to the 

use of its loop for that purpose. Although the Line Sharing Order 

obligates incumbent LECs to make the high frequency portion of 

the loop separately available to competing carriers on loops where 

incumbent LECs provide voice service, it does not require that 

they provide xDSL service when they are not longer the voice 

provider. We do not, however, consider in this Order whether, as 
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AT&T alleges, this situation is a violation of sections 201 and/or 

202 of the Act. 

In effect, the FCC decided not to decide - acknowledging that existing rules did 

not require an ILEC to offer its xDSL services to customers served via network 

elements, while leaving for another day whether such action would be 

unreasonable. This approach was carried forward to a series of Section 271 

proceedings that judged compliance with existing rules. BellSouth relies heavily 

on such Section 271 decisions, but without ever acknowledging the critical 

context provided by the decision’s reference to existing rules (FCC Order No. 02- 

147, CC Docket No. 02-35, May 15, 2002, 1157 (GeorgiaLouisiana 271 Order), 

emphasis added): 

We reject these claims [regarding FastAccess] because, under our 

&, the incumbent LEC has no obligation to provide DSL service 

over the competitive LEC’ s leased facilities. 

This theme continued into the FCC’s review of BellSouth’s “5  State Application” 

(FCC Order No. 02-260, WC Docket No. 02-150, September 18, 2002, 7164, 

emphasis added): 
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As we stated in the GeorgiaLouisiana Order, an incumbent LEC 

has no obligation, under our rules, to provide DSL service over the 

competitive LEC’s lease facilities. 

There is no question that the FCC’s existing rules do not require the relief sought 

by the FCCA - obviously, if the existing rules did so, then this proceeding would 

be unnecessary. This “admission” does not, however, change the question before 

the Florida Commission: What resolution is appropriate for Florida consumers, 

given the Federal Act’s prohibition on discrimination and the provisions in 

Florida law concerning anticompetitive conduct? 

12 Q. Has the FCC previously indicated that it expected the states to investigate 

13 (and prevent) discrimination problems, such as those presented here? 

14 

15 A. Yes. Although federal rules define a national framework and establish minimum 

16 requirements, the FCC clearly expected that the states would “drill down” to 

17 

18 

adopt more detailed discrimination protections and address other issues as they 

arose (FCC Order 96-235, CC Docket No. 96-98, August 8, 1996, 7 310, 

19 emphasis added): 

20 

21 

22 

We [the FCC] expect that the states will implement the general 

nondiscrimination rules set forth herein by adopting, inter alia, 
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specific rules determining the timing in which incumbent LECs 

must provision certain elements, and any other specific conditions 

they deem necessary to provide new entrants, including small 

competitors, with a meaningfbl opportunity to compete in local 

exchange markets. 

The FCC thus recognized that the states would be addressing specific problems as 

they arose. 

Is it appropriate for the Florida Commission to exercise its authority to 

prevent discrimination in this case? 

Yes. Although the detailed discussion of the Commission’s legal authority is best 

left to the post-hearing brief, the focus of this case is the discriminatory impact of 

BellSouth’s policy on the Florida voice market, over which the Commission 

unquestionably has jurisdiction. 

Does BellSouth acknowledge the interrelationship between its FastAccess 

service and its unique position as the incumbent voice provider? 

Yes. Even BellSouth acknowledges that its FastAccess position is a direct result 

of its inherited voice monopoly (Smith, page 5, emphasis added): 
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By only investing in areas where BellSouth believed that it could 

successhlly market DSL service as a compliment to its existing 

voice service and thereby realize a favorable return on its 

investment, BellSouth was able to increase deployment and 

investment in later years as its DSL offerings became more 

popular. 

BellSouth used its voice monopoly to create its DSL service and is now using its 

DSL service to firther entrench its voice monopoly. This cycle must be broken. 

BellSouth’s Federal Tariff Does Not Excuse its Behavior 

Q. BellSouth claims that continuing to offer BDSL services to customers that 

obtain voice service from another carrier using UNEs would “violate” its 

federal tariff. (Ruscilli, page 11). Assuming the statement is true, should the 

Commission defer to BellSouth’s federal tariff? 

A. No. Assuming that BellSouth’s interpretation of its federal tariff is plausible -- an 

issue I will return to in a moment - tariffs are intended to reflect policy, not create 

it. BellSouth‘s tariff (at least with respect to the issue here) was drafted and filed 

by BellSouth and thus is entirely within BellSouth’s discretion. Using the tariff as 
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an excuse for its behavior is no different than simply saying that BellSouth 

rehses service “because it wants to.” The Commission should decide what is 

appropriate for Florida and if that requires that BellSouth modi@ its tariff to 

comply with Florida law, then BellSouth is free to do so. 

Q. Is BellSouth’s interpretation of its federal tariff reasonable? 

A. No. First, the most important point is the one above - BellSouth should not be 

able to “justiv’ anticompetitive and discriminatory conduct by claiming that its 

federal tariff permits or requires it. But even if it were reasonable to use a tariff in 

such a manner, there is nothing in BellSouth’s federal tariff that could reasonably 

be read as compelling its behavior. 

BellSouth claims that FCC Tariff No. 1, Section 7.2.17(A) requires that it refbse 

service to any customer served by a UNE arrangement because that section of the 

tariff indicates that DSL service will be provided to an “in-service, Telephone 

Company provided exchange line facility.” (Ruscilli, page 11). But the tariff goes 

on to define an “in-service exchange line facility” in the following manner (FCC 

Tariff No. 1, 6th Revised Page 7-58.12, Section 7.2.17(A)): 

An in-service exchange line facility, as referred to in association 

with BellSouth ADSL service, is the serving Central Office line 

10 
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equipment and all the plant facilities up to and including the 

Telephone Company-provided Network Interface Device. 

Although BellSouth continuously states that UNEs are not an “in-service 

exchange line facility” (see Ruscilli, page l l ) ,  there is nothing in the above 

definition that supports the claim - UNE loops include the Central OEce line 

equipment and all the plant facilities “up to and including” a BellSouth-provided 

Network Interface Device. These conditions are satisfied as much by UNEs as by 

a resold line, or line used to support a BellSouth retail service. 

The Effect of BellSouth’s Policy on Local Competition 
and Florida Consumers 

Q. In addition to its ‘‘legal’’ @e., jurisdictional and tariff-based) arguments, 

does BellSouth offer any other explanations for its behavior? 

A. Yes. BellSouth also argues that it should be allowed to refkse service to 

customers. BellSouth claims that this policy does not adversely affect customers 

because: 

(a) The policy can be rectified by ALECs reselling BellSouth voice 

service or building their own DSL network (Ruscilli, page 13); 

11 
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(b) The Florida market is already competitive (Ruscilli, page 15); and 

(c) Broadband competition is promoted by BellSouth’s refusal to serve 

some customers (Ruscilli, page 19). 

Q. Can ALECs “simply” resell BellSouth’s voice service or establish their own 

DSL networks? 

A. No. Before addressing what options are plausibly available to an ALEC, 

however, it is useful to again point out that the fundamental issue here is whether 

it is reasonable for BellSouth to refbe to provide service to its own customers, 

not whether ALECs have other options. Even if ALECs had other options (a 

claim I dispute below), that would not justifl BellSouth’s actions, it would only 

lessen the potential impact of those actions on the ALEC. 

As to the AL,EC’s ability to “resell” BellSouth’s services, that proposition ignores 

one of the first lessons of the post-Telecom Act environment - resale is not 

viable. Among other failings, resale does not enable competitors to introduce 

innovative new services such as MCI’s Neighborhood offering, which require that 

MCI become the access provider to its customers in order to offer unlimited toll 

services. BellSouth’s Form 477 local competition reports to the FCC show that 

12 
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resale lines in Florida declined by more than 50% in just the first six months of 

2002, hardly evidence that the option is viable. 

Equally problematic is the idea that any company is in a position to duplicate 

BellSouth’s DSL footprint. As I noted earlier, BellSouth admits that its DSL 

footprint is the result of its starting position as the incumbent voice provider. 

(Smith, page 5). That advantage is not available to any other provider. Moreover, 

even if an ALEC could establish a DSL footprint equal to that of BellSouth, that 

would not just@ forcing customers to change DSL service so as to change their 

voice provider. Difficulties in establishing a working DSL arrangement are 

legendary. Why should a customer be forced to risk a problem with its DSL 

service just because it wants to subscribe to a better voice product? 

Q. Is there any useful conclusion that can be drawn from BellSouth’s testimony 

that it is willing to offer FastAccess on a resold line? 

A. Yes. The testimony directly contradicts BellSouth’s assertion that it is costly and 

difficult to arrange for FastAccess provision on UNEs because BellSouth would 

need to “negotiate” rates, terms and conditions for provisioning with each ALEC. 

There is no reason that the “UNE-negotiations” needed to implement a 

Commission order would be any more difficult than the “resale-negotiations” that 

its current policy accommodates. 

13 
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December 2001 June 2002 Change ’ 
277.335 132.630 (144.705) 

1 

UNE-L (loops without switching) 

2 

! 167,048 167,027 (2 11.1 
580.102 727.983 I 

3 
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10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Q. BellSouth points to penetration statistics for Florida to support its claim that 

competition in the local market is flourishing. (Ruscilli, page 16). Does this 

respond to the argument that its policy is anticompetitive? 

A. No. Overall penetration statistics say nothing about discrimination in particular 

market segments, nor about BellSouth‘s attempt to retain voice customers by 

threatening to disconnect DSL service. 

Q. Why is it so important that  BellSouth be prohibited from discriminating 

against UNEs (and UNE-P in particular) by refusing to provide FastAccess to 

customers being served under such arrangements? 

A. Evidence continues to demonstrate that the only practical hope for mass market 

competition for residential and smaller business customers is UNE-P. The 

following table (based on BellSouth’s Form 477 Local Competition Reports filed 

with the FCC) demonstrates the importance of UNE-P to local competition. 

Table 1: Local Market Conditions in Florida 

20 
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Contrary to BellSouth’s theory, the growth in UNE-P does not mean that voice 

competition is unharmed by its discriminatory refusal to provide FastAccess on 

such lines - it is only evidence that voice competition cannot be precluded by the 

policy (which, given the relatively low penetration rates of DSL service should 

not be a surprise). The relative growth of UNE-P and resale does demonstrate, 

however, why BellSouth insists on punishing customers migrating to a successful 

entry strategy, while “offering” to provide FastAccess to customers migrating to a 

strategy in total decay. 

Q. BellSouth (for reasons that are, quite frankly, not clear) also claims that a 

favorable ruling on the FCCA Complaint would not promote local voice 

competition in rural Florida. (Ruscilli, page 18). Do you agree? 

A. No. Although I do not understand how it would make discriminating against 

urban and suburban customers acceptable assuming ALECs were not serving rural 

areas, the data supplied by BellSouth demonstrates that ALECs are using UNE-P 

to compete for rural customers. BellSouth’s testimony indicates that “only” 2% 

of the UNE-P lines are in (the presumably rural) Zone 3. However, only 3.5% of 

the switched lines are in Zone 3 .  Although these statistics suggest that 

competition is proportionally higher in the non-rural areas, the difference would 

not seem to warrant the point that BellSouth is attempting to make (whatever it 

is). Perhaps even more telling, on December 18 2002, BellSouth filed 

15 
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information with the FCC’s Wireline Competition Bureau indicating that it had 

discovered an error in a comparable federal filing and provided updated (and 

corrected) information to the FCC (BellSouth’s Ex Parte Letter is attached as 

Exhibit No. - JPG-1). This corrected data reveals a UNE-P distribution for 

Florida quite different than that claimed by Mr. Ruscilli. 

Table 2: BellSouth’s Corrected UNE-P Data 
(UNE-P Lines as of September 30, 2002) 

I Zone 1 I 136.004 I 29% I 64% I 

I would note that the above statistics continue to demonstrate the power of UNE-P 

to bring competitive choice to residential and smaller business customers 

throughout Florida, with nearly 50,000 new UNE-P lines being added in the third 

quarter of 2002 (comparing Table 2 to Table 1). 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 A. Yes. The policy enhances customer choice and, therefore, enhances competition. 

19 BellSouth adopts the counter-intuitive position that allowing it to refuse service 

Q. Do you believe that prohibiting BellSouth from refusing to offer FastAccess 

service will promote broadband competition? 

16 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

9 7 8  
Rebuttal Testimony of Joseph Gillan 

On Behalf of the Florida Competitive Carriers Association 
Docket No. 020507-TL 

promotes competition. Moreover, BellSouth argues that requiring it to cease the 

practice would harm broadband competition in three ways (Ruscilli, page 19): 

i) By “saddling economic burdens” on BellSouth that could 

adversely impact BellSouth’s DSL deployment; 

ii) By discouraging ALECs to deploy DSL networks of their 

own; and 

iii) By discouraging ALECs to offer competing DSL services 

through line splitting. 

None are these claims are true. First, as discussed by Mr. Bradbury and Ms. 

Lichtenberg, BellSouth’s claimed “economic burdens” are never quantified, much 

less shown to be significant. In fact, BellSouth has “mistakenly” provided DSL 

service on UNE-P lines in the past, a circumstance that directly challenges the 

claim that it is difficult or costly to accommodate. (A copy of BellSouth’s letter 

to ALECs demanding that the lines be shifted to resale or the service will be 

disconnected is attached as Exhibit No. - JPG-2). 

Second, ALECs would have the same incentive to offer DSL in the future as they 

have today - to be able to win the customer as a DSL customer. The FCCA is not 

17 
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asking that ALECs replace BellSouth as the DSL provider using BellSouth 

equipment - BellSouth would continue to serve its customers as before (albeit 

without retaining the customer’s voice service). ALECs would still have an 

incentive to become a DSL provider in order to win DSL customers. 

Finally, ALECs would still have an opportunity to partner with competing DSL 

providers where that strategy made sense. The only difference is that in the 

meantime, for those customers that want the ALEC’s voice service, BellSouth 

would not be permitted to refuse to provide it merely because the customer no 

longer wanted BellSouth’s voice service as well. 

Q. BellSouth also claims that the relief FCCA seeks would harm its competitive 

position. Does this make sense? 

A. No. BellSouth’s testimony on “competitive harm” borders on the bizarre. For 

instance, BellSouth implies that the FCCA is weakening its ability to offer 

packages (Smith, page 5): 

The ability to offer such a package (mixing voice and DSL) is 

essential for BellSouth to competitive successhlly against those, 

such as cable providers, that also offer a full suite of 

18 
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telecommunications products and services, including local service, 

long distance and Internet access 

Leaving aside the fact that there are precious few cable providers offering full 

suites of local, long distance and Internet access in Florida, there is nothing about 

the FCCA Complaint that would stop BellSouth from continuing to offer DSL 

services alongside its local (and long distance, now that it has approval) services. 

The FCCA Complaint addresses BellSouth’s refha1 to sell FastAccess when 

customers decide to obtain voice service elsewhere, the Complaint does not 

prevent BellSouth from continuing to offer FastAccess to customers that it retains. 

It is simply implausible that BellSouth’s DSL competitive position is harmed 

because it would no longer be permitted to refbe to sell the service, although 

such an order would (as it should) diminish its voice dominance. 

Q. Finally, BellSouth claims that it cannot offer FastAccess on a “stand alone” 

basis. (Smith, page 6). Is this accurate? 

A. No. BellSouth points to other DSL efforts (such as Covad and Rhythms), 

claiming that these companies prove that DSL service cannot be offered on a 

“stand alone” basis. Importantly, BellSouth would never be providing DSL on a 

stand-alone basis in the manner these companies attempted. First, BellSouth 

would only be required to sell DSL service in situations where it is also providing 

19 
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UNEs. Consequently, the DSL service would never be provided on a stand-alone 

basis from a technology point-of-view. In addition, the service would remain a 

part of the overall family of BellSouth services that collectively produced $ 4.7 

billion in revenue in Florida last year ( M S  43-01 2001 - Total Florida 

Operating Revenues). Any comparison of this type of “joint-provisioning” to the 

“stand-alone” efforts of other providers is simply misleading. 

Q. Does this conclude your rebuttal testimony? 

A. Yes. 
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3Y MS. KAUFMAN: 

Q M r .  G i l l a n ,  you have two e x h i b i t s  t o  your rebut ta l  

testimony? 

A Yes. 

MS. KAUFMAN: Madam Chairman, i f  I could have a 

number f o r  those. 

CHAIRMAN JABER: JPG-1 and JPG-2 w i l l  be i d e n t i f i e d  

as composite Exh ib i t  13. 

(Exh ib i t  13 marked f o r  i d e n t i f i c a t i o n . )  

BY MS. KAUFMAN: 

Q Do you have any changes or  correct ions t o  those 

exh ib i ts?  

A No. 

Q Mr. G i l l a n ,  do you have a summary o f  your d i r e c t  and 

your rebut ta l  testimony? 

A Yes. 

Q I f  you would g ive t h a t ,  please. 

A I have a b r i e f  summary o f  both the  d i r e c t  and 

r e b u t t a l .  

The d i r e c t  - - my summary o f  my d i r e c t  testimony i s ,  

i s  short  and d i r e c t ,  and the reason i s  q u i t e  simply t h a t  the 

Commission has already decided the foundational issue i n  t h i s  

proceeding. This i s  not  a case r e a l l y  t o  answer whether o r  not 

Bg]JS 0 u$/qLs-p pa c - l ; a ' - ~ ~ ~ s - r - e f i § - ~ - ~ ~ ~ - ~ ~ ~ - ~ ~  Fvj-ce-te-eu-s+ comers-who- 

have the temer i ty  t o  se lect  voice service from a competitor i s  
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in unreasonable, anticompetitive and discriminatory act. The 

:ommission has twice decided t h a t  and affirmed i t  on 
%econsideration. This i s  not a fourth bite of the apple for 
3ellSouth; rather, the complaint i s  merely a housekeeping 
:omplaint t o  deal w i t h  three situations. 

First ,  i n  an effort t o  prevent the Commission from 

iecoming Bil 
:ycle before 
:ompl a i  n t  so 
?xtend or ap; 

Murray i n  Groundhog Day, having the same issues 
i t  always i n  every arbitration, we have brought a 
t h a t  you have an  administratively simple tool t o  
lly the decisions you have already reached t o  other 

2arriers i n  similar circumstances. 
Two, we do believe t h a t  i t  i s  just as 

mticompetitive, discriminatory and unreasonable for Bel lSouth 

to refuse service t o  a customer who has already chosen a voice 
2rovider as i t  i s  for them t o  refuse and disconnect service t o  
3 customer t h a t  i s  moving t o  a voice provider. Customers d o n ' t  

30 t o  voice providers forever. 
and BellSouth t e l l s  them, I will  refuse t o  sell you t h a t  

product unless you return t o  me for your voice service, tha t ' s  
just as unreasonable, anticompetitive and discriminatory as i f  

the customer was a FastAccess customer and considering moving. 

I f  a customer wants FastAccess 

Thi rd ,  there's an  issue under w h a t  terms and 

conditions Bel lSouth should offer FastAccess under your 
c . ~ ~ - ~ ~ - ~ - ~ g - d e e - ~ ~  ~ ~ ~ - ~ ~ ~ ~ ~ - ~ ~ - ~ ~ ~ ~ . ~ - ~ - ~ ~ - ~ - ~ ~ ~ - ~ - ~ ~ ~ ~ ~ ~  n sjm-on- 
should be seamless and w i t h o u t  affecting the service, and i t  i s  
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our position t h a t  for the mass market t h a t  means they can't go 

disrupt the customer service, they can't do rearrangements, 
they can't tear i t  down and t ry  and p u t  i t  up on a different 
facil i ty.  T h a t  type of activity i s  antithetical t o  mass market 
compet i t i  on. 

My rebuttal testimony addresses three, BellSouth's 
three main, i n  their direct testimony, explanations as t o  why 

their practice is  reasonable. 
t o  stop doing this.  Second, I filed a federal t a r i f f  t h a t  
t e l l s  me I'm allowed t o  do this .  And, third, consumers would 

be better off i f  we refuse t o  sell them service. 

First ,  the FCC has never t o l d  me 

As t o  the f i r s t  two of these i t ' s  very simple. I t  i s  

true the FCC has not t o l d  them t o  stop this practice. They 

have not  said i t ' s  okay, b u t  they have not  t o l d  them t o  s top  
i t .  You've t o l d  them t o  stop i t  on three separate occasions. 
So the fact t h a t  the FCC hasn't decided on this seems t o  me a t  
most irrelevant because the question here really i s ,  i s  i t  

anticompetitive and unlawful  under Chapter 364, a question the 
FCC woul dn '  t address i n  any event. 

Second, BellSouth's claim t h a t  their t a r i f f ,  their 
federal tar i f f  sanctions this behavior. First ,  i t ' s  not true. 

Their tar i f f  i n  no way suggests t h a t  they have t o  be the voice 
provider for customers who o b t a i n  FastAccess. That  ' s just 

s i  m p l y n g t - f &  r-peadj ng-of-thej pt-yj-ff7But-everI . .1 ->CA-.-. 1 

I t ' s  up t o  you t o  decide what the policy 

I I W d S y  - 

i t ' s  their t a r i f f .  
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should be and then they should conform t h e i r  t a r i f f s  t o  comply 

w i th  the  l a w ,  no t  t e l l  you t h a t  t h e i r  t a r i f f s  def ine the  l a w .  

Three, customers are b e t t e r  o f f  when t h e y ' r e  refused 

service. Well, t h a t ' s  a remarkable claim. I n  our view there 

i s  no way t h a t  these, t h a t  Bel lSouth 's  customers are made 

be t te r  o f f  when BellSouth refuses t o  s e l l  them service.  This 

i s  not  a question o f  Bel lSouth being forced t o  s e l l  t o  ALEC 

customers. These are Bel 1 South customers, t h i  s i s Bel 1 South 

FastAccess service,  and a l l  we're saying i s  t h a t  Bel lSouth 

cannot use i t s  FastAccess serv ice and refuse t o  serve customers 

t h a t  i t ' s  s e l l i n g  t o  o r  customers t h a t  want t h a t  product from 

them as punishment f o r  them choosing a voice prov ider .  There 

i s  no reason t h i s  company would engage i n  t h i s  behavior except 

they know t h a t  when they p l a y  chicken w i t h  t h e i r  customers, the  

customer w i l l  b l i n k  and the  customer w i l l  e i t h e r  r e t u r n  t o  them 

f o r  voice serv ice or  the customer w i l l  not  go t o  a CLEC f o r  

voice serv i  ce. 

This  i s  about Bel lSouth abusing i t s  market p o s i t i o n  

pure and simple. 

already. I t ' s  no t  a dec is ion t h a t  we're asking you t o  change 

i n  our complaint. We're merely asking t h a t  some housekeeping 

d e t a i l s  be cleaned up t o  make the  t r a n s i t i o n  a c t u a l l y  seamless 

and so t h a t  new customers, customers who are now being t o l d  i n  

I t ' s  a dec is ion you've reached several t imes 

o r O ~ ~ ~ ~ o ~ ~ ~ ~ ~ f - ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ / ~ ~ - m L l S t f i  r-st--abandon-;lsur~L-E-C , 

aren ' t put  i n t o  t h a t  Hobson ' s choice. 
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We have other witnesses t h a t  w i l l  address some o f  the  

operational issues. We bel ieve t h e y ' r e  i r r e l e v a n t  because we 

a1 ready know Bel lSouth can supply FastAccess t o  customers t h a t  

have changed voice providers because they used t o  do i t  and 

then spent money t o  deny customers t h a t  choice. And as 

Mr . Kaufman indicated, Louisiana has a1 ready answered the 

question i n  terms o f  how they should - -  i n  terms o f  t h e i r  

f u tu re  ob l iga t ion .  

The bottom l i n e  i s  we d o n ' t  be l ieve  t h a t  t h i s  i s  the  

massive p o l i c y  docket t h a t  Bel lSouth would l i k e  you t o  make i t . 

This i s  not t h e i r  request f o r  4 -3  considerat ion i n  your 

p o l i c i e s .  This i s  our request t h a t  you take an admin is t ra t ive 

too l  t o  extend e x i s t i n g  p o l i c y  t o  other s i m i l a r l y - s i t u a t e d  

providers. Thank you. 

CHAIRMAN JABER: Thank you, Mr. G i l l a n .  Tender the  

witness f o r  cross? 

MS. KAUFMAN: Yes, Madam Chairman. The witness i s  

tendered f o r  cross. 

CHAIRMAN JABER: And I ' m  assuming there are no 

questions. Go ahead, Mr. Lackey. 

MR. LACKEY: Thank you, Madam Chair.  This i s  Doug 
Lackey. I ' m  appearing on behal f  o f  BellSouth, and I'll be 

asking Mr. G i l l a n  some questions. 
gRQ$>E)$(M-&pjAyJJpj 

BY MR. LACKEY: 
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Q Mr. G l l a n ,  i f  I understand the  prehearing order o f  

the  Commission, you ' re  addressing a l l  s i x  o f  the  issues i n  t h i s  

proceeding; i s  t ha t  correct? 

A Yes. 

Q 

A Yes. 

Q Can you t u r n  t o  Issue 2? Are you there? 

A Yes. 

Q 

Do you have a copy o f  the  issues i n  f r o n t  o f  you? 

Now I ' m  paraphrasing, bu t  doesn ' t  Issue 2 ask what 

Bel 1South's pract ices are regarding a FastAccess customer who 

migrates from BellSouth t o  a compet i t ive voice serv ice 

provider? 

A Yes. 

Q And look a t  Issue 3. Doesn't Issue 3 ask, "Do any o f  

the  pract ices i d e n t i f i e d  i n  Issue 2 v i o l a t e  s ta te  o r  federal 

1 aw?" 

A Yes. 

Q 

I ' m  sorry .  Issue 5. Doesn't  Issue 5 ask whether Bel lSouth has 

t o  provide i t s  FastAccess serv ice t o  an ALEC subscriber who has 

never been essenti a1 l y  a Bel lSouth FastAccess customer? 

And w i th  regard t o  Issue 4, could you t u r n  t o  tha t?  

A Yes. That would be the  new customer question t h a t  

we, t h a t  I mentioned. 
pQpNow-the-~omr,~ ssj  orl-~as-to-~ecj de-j n-th ispraceedfig- 

Issues 2 and 3 as wel l  as the  r e s t  o f  the  issues, doesn ' t  it? 
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A Yes. 

Q And, i n  f a c t ,  when you - - and I don' t mean any 

j is respect  by t h i s  question, Commissioners. With regard t o  

your c la im t h a t  the Commission has already decided t h i s  issue, 

i n  f a c t ,  panels o f  t h i s  Commission have decided issues or  

issues s im i la r  t o  2 and 3; i s n ' t  t h a t  cor rec t?  

A Yes. That 's  my understanding. My understanding as 

Me11 though i s  t h a t  panels act  as the f u l l  Commission or  act  i n  

the shoes o f  the f u l l  Commission. 

Q You d i d n ' t  mean t o  suggest t h a t  a l l  f i v e  members o f  

t h i s  Commission have looked a t  t h i s  p a r t i c u l a r  issue and have 

reached a decis ion w i t h  regard t o  Issues 2 and 3, d i d  you? 

A No. That a l l  f i v e  o f  these members have? No. 

Q Now, Mr. G i l l a n ,  you w i l l  agree t h a t  Bel lSouth's 

FastAccess service i s an enhanced, nonregul ated, 

nontel ecommunications service; correct? 

A Yes, w i t h  the caveat, w i t h  a caveat t h a t  I ' m  not  

e n t i r e l y  sure what the t ran - -  what the regu la to ry  s tatus of 

the t ranspor t  funct ion i n  t h a t  service i s .  But I d o n ' t  know 

tha t  t h a t ' s  - -  t h a t ' s  not  mater ia l  t o  my testimony. 

Q Well, s ta ted another way, y o u ' l l  agree t h a t  t h i s  

Commission does not d i r e c t l y  regulate FastAccess i n  F lo r ida ;  

correct? 

A T h a_tls_c_ore-cL 

Q And your p o s i t i o n  i s  t h a t  the Commission has 
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ancill  ary jurisdiction over the provision o f  FastAccess i n  

order t o  protect the markets t h a t  the Commission does have 
regulatory authority over, i . e . ,  the voice market; i s  t h a t  
correct? 

A Speaking as a nonlawyer, yes. And I'm aware t h a t  the 
Commission has already found i t  has jurisdiction t o  order the 
relief t h a t  i t  has already ordered again twice already, plus 
once on reconsideration. 

Q Now i s  i t  your - -  I'm sorry. Were you done? I - -  
okay. Is i t  your position t h a t  BellSouth's refusal t o  provid 
a nonregulated service t o  an  end user who has moved his voice 
service t o  a competitor, local exchange provider, a CLEC,  i s  
a1 ways a n t i  competi t i  ve? 

A No. My focus was on their refusal t o  provide i t  t o  a 
CLEC using a BellSouth loop and being required t o  provide 
access t o  t h a t  loop t o  BellSouth a t  no cost. There was a 
caveat t h a t  the CLEC must accommodate Bell ' s  a b i l i t y  t o  provide 
service t o  
Bel 1 South 

refusal by 

anticompet 

t h a t  customer and t h a t  the loop i tself  was a 
oop. 
BellSouth t o  deal w i t h  t h a t  customer is  
t ive,  yes. 

Under those circumstances I believe any 
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A Yes, t h a t ' s  my understanding. 

Q I f  BellSouth refuses t o  provide i t s  ins ide  w i re  

t o  customers who 

lSouth ac t ing  i n  

maintenance service, a nonregul ated service, 

migrate t h e i r  voice service t o  a CLEC, i s  Be 

an ant icompet i t ive manner? 

A They could be. They might not be. 

thought i n t o  t h a t  p a r t i c u l a r  scenario. 

I 've  put  no 

Q Well, t h a t  was s o r t  o f  the question you were asked 

l a s t  January i n  your deposit ion, wasn't it? 

A Yes. 

Q 

A 

You've not given i t  any thought since January? 

I t ' s  not  an issue i n  t h  s proceeding. The on ly  issue 

i n  t h i s  proceeding t h a t  I ' m  aware o f  i s  whether or not  i t ' s  

unreasonable f o r  you t o  refuse t o  continue t o  s e l l  or  o f f e r  

service t o  a customer when you have the absolute technical  

a b i l i t y  t o  do so, i n  most instances you already were doing so, 

and the CLEC i s  w i l l i n g  t o  provide you access t o  t h a t  f a c i l i t y  

f ree o f  charge, thereby preserving f o r  you, i n  e f f e c t ,  a l l  the 

economic advantages o f  serving t h a t  customer. Under those 

circumstances your act ions, I th ink ,  are pa ten t l y  

ant icompet i t ive.  Ins ide wi re,  we don ' t  - -  I have no idea what 

the circumstances would be t h a t  would cause you t o  refuse t o  

serve a customer. 
-A-II 1 

yv e-,-+d 0 n+yo UALh j-n k-t h j ~ ~ o m m i ~ ~ - j - ~ - ~ g '  ' 

p r i  nc i  p l  e? 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10  

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 
24- 

25 

91 

A Yes. But I don ' t  t h i n k  t h i s  Commission should be 

n is led by an e f f o r t  t o  take a tangib le  example o f  

anticompetit ive conduct, blow i t  i n t o  an example o f  something 

that i s n ' t  before i t  t h a t  would requi re a bunch o f  fac ts  t h a t  

de don ' t  even know what they would have been i n  an e f f o r t  

3as ica l ly  t o  confuse the issue bas ica l l y ,  I t h i n k ,  i n  e f f e c t  

t e l l i n g  the Commission unless you can f i gu re  out a p r i n c i p l e  

that  you can apply t o  every s i t u a t i o n  wi thout f ac ts  and be 

assured o f  the correct  outcome, you should take no act ion.  

That's the problem I have w i t h  t h i s  l i n e  o f  questioning. 

Q Well , l e t ' s  look a t  another nonregulated service. I s  

ulemory C a l l  regulated i n  F lo r ida? 

A Not t o  my knowledge. 

Q Well, i f  BellSouth refuses t o  l e t  a subscriber o f  

3ellSouth who chooses t o  take t h e i r  voice service t o  a 

zompetitor t o  keep t h e i r  voice m a i l ,  has BellSouth acted i n  an 

mticompeti t i v e  manner? 

A A l l  my answers would be the same ones t h a t  I gave f o r  

inside w i r ing .  You would have t o  look a t  t he  s p e c i f i c  

zircumstances, you'd have t o  look a t  the mot ivat ions,  you'd 

have t o  look a t  whether the  refusal  t o  deal was reasonable o r  

3atent ly unreasonable. I have no idea based on your question 

dhether any o f  those condi t ions apply. I only  know about t h i s  
2fle-t-h &p!&pe-ka 1 ng-&outtoday. 

Q But, again, you were asked about t h i s  i n  your 
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A Yes. 

Q And indeed you were asked about t h i s  i n  t h i s  s i m i l a r  

case t h a t  was held i n  Georgia recent ly ;  correct? 

A Subject t o  check, I'll, I'll agree w i t h  t h a t ,  i f  I 

was. I t ' s  not an issue i n  t h i s  case. It wasn't an issue i n  

the Georgia case. 

very reason t h a t  unless you can look a t  the  spec i f i c  

appl icat ion,  i t ' s  very d i f f i c u l t  t o  determine whether the 

conduct i s  reasonable o r  ant icompet i t ive.  

i t ' s  c l e a r l y  and unequivocally ant icompet i t ive given the fac ts  

we have a t  hand. 

I have not put  thought i n t o  it. And f o r  t he  

I t h i n k  i n  t h i s  case 

Q A l l  r i g h t .  Well, l e t ' s  t a l k  about t h a t  f o r  a moment 

then. 

Bel lSouth's refusal  t o  provide a nonregulated service t o  a 

voice provider who chooses t o  move, I ' m  sorry,  a voice customer 

who chooses t o  move h i s  service t o  a competitor, you have t o  

look a t  the fac ts  and see whether t h e r e ' s  ac tua l l y  any 

anticompeti t i v e  impact? 

I s  your pos i t i on  t h a t  i n  order t o  determine t h a t  

A I was th ink ing  more i n  terms o f  ant icompet i t ive 

i n t e n t  would be s u f f i c i e n t  f o r  me. But we could a l s o  look a t  

impact. 

Q Wel l ,  i n t e n t  i s  subject ive,  i s n ' t  it? 

A-1-t h j  n kc-mos tc-c f l j f ~ j _ s c  ub-;i e&j-b/e . 
Q Well, t h a t ' s  profound. Don' t  you usual ly  prove 
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intent by fact?  
A I f  you would like t o  discuss some facts t h a t  I t h i n k  

support my conclusion t h a t  your behavior has anticompetitive 
intent behind i t ,  I ' d  be g lad  t o  do so. 

Q I'm s t i l l  after the principle. I mean, i f  we can't 

agree t h a t  there's a principle t h a t  the provision of non - -  the 
refusal t o  provide nonregul ated services is  inherently 
anticompetitive, we must be able t o  agree t h a t  i n  a situation 
where i t  might be anticompetitive you have t o  have facts t o  
prove i t .  C a n ' t  we a t  least agree t o  t h a t ?  

A In l a y  terms, yes. I d o n ' t  know whether or not t h a t  

actually meets some standard of proof tes t  by the law. B u t ,  

yes, i n  l a y  terms. 
Q Okay. That's fine. Let me t a l k  t o  you about the 

provision of broadband service i n  Florida. I t  i s  not  your 
position t h a t  BellSouth has a monopoly on the provision of 

broadband service t o  end users i n  Florida, i s  i t ?  

A No. They're, they're engaged effectively i n  an 
oligopoly w i t h  a cable company i n  some circumstances. 
circumstances they may have an effect of monopoly. 
certainly after the customer has chosen you, you have market 
power very close t o  being a monopoly. 

In other 
I t h i n k  

Q I w a n t  t o  come back t o  t h a t .  B u t  before I go there, 
1 t- k&apszj puatq gfi-1 n+Lr-3 

I n-+h -+> - n, A--C-. 1 - h  ' , I C L  3 aaauiiit. L i i a L  til-uaue LUUIILY, 

Florida, 60 percent of the broadband customers take service 
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from cable and 40 percent take i t  from the telephone company. 

I ' m  not  asking you t o  accept those numbers I ' m  j u s t  asking 

you t o  take them as a hypothetical f o r  the  purpose o f  my 

question. I s  t h a t  a l l  r i g h t ?  

A Yes. 

Q A l l  r i g h t .  And l e t ' s  assume t h a t  every subscriber i n  

Dade County has equal access t o  both cable and t o  DSL. I f  M C I  

or  AT&T has a new customer t h a t  j u s t  moved i n t o  F lo r ida  who 

never has taken service from BellSouth i n  any shape, no loca l  

service, no t o l l  service, no FastAccess service,  bu t  i s  an M C I  

o r  an AT&T customer, has a choice between tak ing  cable service 

and DSL service, i s  Bel lSouth's refusal  t o  provide the DSL 

service a n t i  competi t i ve? 

A Yes, I bel ieve so. I f  t h a t ' s  the  service t h a t  the 

customer wants, I bel ieve t h a t  t h a t ' s  the  case. I n  a s i t u a t i o n  

where AT&T or  M C I  would be w i l l i n g  t o  provide you the  use o f  

the f a c i l i t y  t o  reach t h a t  customer f ree o f  charge, your 

refusal  t o  provide t h a t  service and forgo t h a t  roughly $600 a 

year i n  revenue i s  ant icompet i t ive.  

Q Okay. So even though the  customer has c lear  choices, 

our simple refusal  t o  provide service t o  t h a t  customer, i f  the 

customer asks f o r  it, I guess i t ' s  consumer choice, i s  

anticompetit ive; i s  t h a t  correct? 

, A , Y e s ~ B @ ~ ~ u s ~ ~ ~ h ~ ~ - ~ ~ ~ - ~ ~ ~ ~ ~ ~ ~  ng-!hepe-j s-the-eustomey- 

- -  i f  the customer wants FastAccess, your p o s i t i o n  t o  t h a t  
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customer i s  I w i l l  not  s e l l  you t h i s  product unless you agree 

t o  buy voice service from me. 

service from AT&T or  M C I  o r  some other prov der, I ' m  going t o  

refuse t o  provide you t h i s  service. 

an t i  competi t i ve. 

I f  you choose t o  obta in  voice 

I f ind  t h a t  act ion 

Q Okay. 

A And obviously i f  the customer p re fe rs  FastAccess, 

then whi le  you may say t h a t  he has, quote, the choice between 

FastAccess and DSL, there 's  something - - o r  between FastAccess 

and a cable modem service, there 's  something about t h a t  

customer o r  a t  l eas t  t h a t  customer perceives t h a t  t h a t  choice 

i s  not  equivalent. 

Q It could be as simple as the DSL service was $5 a 

month less  than the cable service; correct? 

A And i t  could be something as complicated as he l i v e s  

i n  a b u i l d i n g  where the cable provider - - service qual i t y  i s  

suspect and so he doesn't  want t o  get I n te rne t  from them, i t  

could be t h a t  he 's  worried about secu r i t y  concerns, 

because he doesn't  have easy access t o  h i s  cable f o r  

wire and doesn't  want t o  put h i s  computer i n  the  l i v  

next t o  the co lo r  t e lev i s ion .  It could be f o r  a var 

t could be 

i ns ide  

ng room 

e t y  o f  

reasons. 

the consumers' reasons were f o r  p r e f e r r i n g  FastAccess. I ' m  

only asking t h a t  we look a t  what i s  your reason f o r  re fus ing  t o  

s e l l  them a product. 

I ' m  not  asking the Commission t o  t r y  and judge what 
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Q Okay. Turn t o  Page - -  I ' m  going t o  come back t o  

tha t ,  too.  But t u r n  t o  Page 8, and I want t o  frame t h i s  next 

discussion w i t h  your language on Page 8 o f  your d i r e c t  

testimony, Lines 5 and 6.  

please. Are you there? 

Let  me know when you ' re  a t  Page 8, 

A Yes. 

Q I'm look ing a t  Lines 5 and 6. And t o  make sure we're 

on the  same page and l i n e ,  my copy says, "It i s  d i f f i c u l t  t o  

t h i n k  o f  another business where an e n t i t y  would t u r n  customers 

away o r  disconnect serv ice f o r  which they are paying." 

what your Page 8, Lines 5 and 6 say? 

Is t h a t  

A Yes. 

Q Okay. And do you r e c a l l  whether the  panel t h a t  was 

tak ing  up the  FDN case was t roubled by t h a t  very issue t h a t  you 

ra ised there:  Why would a company t u r n  away customers o r  

disconnect a service f o r  which the  customers are paying? 

Perhaps you d o n ' t  know. You may not  have been there.  

A I cannot r e c a l l .  

Q Okay. Have you reviewed a l l  o f  your c l i e n t  MCI's 

discovery responses? 

A The answer t o  t h a t ,  no, I wouldn' t  know t h a t  t o  be 

the  case. I have reviewed a number o f  them. I ' m  no t  sure 

whether I reviewed them a l l  o r  no t .  

MR. LACKEY: We7 7 , t hey ' ve  ail 1 been stipul ated. And, 

Madam Chair,  I ' m  sorry ,  I wrote down a l l  the numbers and 
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everything, but  I ' m  not  sure I ' m  going t o  get them a l l  i n  the  

r i g h t  order, so t h i s  may be a b i t  o f  an issue. 

my best. 

BY MR. LACKEY: 

I'll t r y  t o  do 

Q But what I want t o  do i s  I want t o  look a t  MCI's 

responses t o  Bel lSouth's f i r s t  set  o f  in te r rogator ies ,  

In ter rogatory  Number 3, which I bel ieve i s  hearing Exh ib i t  1. 

Do you have a copy o f  these exh ib i t s?  

A No. 

MR. LACKEY: V i ck i ,  are you going t o  g ive him a set? 

I ' m  going t o  t a l k  about a number o f  those. 

None o f  the questions I ' m  going t o  ask are coming out 

o f  the propr ie ta ry  versions. 

CHAIRMAN JABER: Thank you, Mr. Lackey. 

MR. LACKEY: I have t r i e d  not t o  look  a t  the 

propr ie ta ry  versions because I tend t o  b l u r t  out  numbers i n  my 

o ld  age. 

CHAIRMAN JABER: Thank you, Mr. Lackey. 

MS. KAUFMAN: Mr. Lackey, I d o n ' t  be l ieve  Mr. G i l l a n  

has the p rop r ie ta ry  version. I ' m  sorry.  

MR. LACKEY: That ' s  what I said. I said  I ' m  not  

going t o  the p rop r ie ta ry  version because I d o n ' t  - -  
MS. KAUFMAN: Okay. I misunderstood you. 

MR. LACKEY: - -  I d o n ' t  t r u s t  myself not  t o  b l u r t  out 

the propr ie ta ry  numbers, so I d i d n ' t  look a t  them. 
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THE WITNESS: Mr. Lackey, d i d  you d i r e c t  me t o  a 

f i c  one yet? 

3Y MR. LACKEY: 

Q Yes. In te r rogatory  Number 3. I t ' s  M C I ' s  responses 

m d  object ions t o  BellSouth Telecommunications, Inc .  I s ,  f i r s t  

j e t  o f  i n te r roga to r ies  numbers 1 t o  5, and t h i s  i s  s t i pu la ted  

rlearing e x h i b i t  o r  t h i s  i s  hearing E x h i b i t  Number 1. And i t ' s  

3n Page 3 o f  t h a t  document, I bel ieve,  a t  l e a s t  i n  the  copy I 

3icked up from the  desk. 

The in te r roga to ry  s t a r t s  out ,  "For the  purposes of 

t h i s  i n te r roga to ry  please assume t h a t  M C I  has a customer, which 

xstomer has subscribed t o  an M C I "  - -  
A 

Q 

A No. 

I ' m  1 ooking f o r  request number 3. 

You haven' t  found i t  yet?  

MR. LACKEY: Madam Chair,  may I j u s t  walk down and 

show him my copy? 

THE WITNESS: A l l  r i g h t .  I ' v e  got i t . 

MR. LACKEY: A l l  r i g h t .  Apparently he has it. 

That's f i n e .  

BY MR. LACKEY: 

Q I ' m  going t o  be asking questions about f i v e  or  s i x  o f  

these in te r roga to r ies .  They were a l l  i n  the  package and I'll 

try  t o  send you t o  the  r i g h t  page number. 

CHAIRMAN JABER: Thank you, Mr. Lackey. 
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BY MR. LACKEY: 

Q Are you there,  Mr. G i l l a n ?  

A Yes. 

Q And I was t r y i n g  t o  make sure we were look ing a t  the 

same one, so I read the  i n te r roga to ry  t h a t  said,  "For the  

purposes o f  t h i s  i n te r roga to ry  please assume t h a t  M C I  has a 

customer, which customer has subscribed t o  an M C I  consumer 

product o f f e r i n g  such as the  Neighborhood." I s  t h a t  the  

question you have i n  f r o n t  o f  you? 

A Yes. 

Q 

A Yes. 

Q 

And do you see the  answer t o  t h a t  in te r rogatory?  

And doesn't  t h a t  i n te r roga to ry  s ta te  t h a t  - -  w e l l ,  

f i r s t  o f  a l l ,  l e t  me ask you, do you understand t h a t  a M C I  

customer who subscribes t o  MCI's neighborhood gets i n  t h a t  

package unl i m i  t ed  1 ong d i  stance service? 

A E f f e c t i v e l y ,  yes. 

Q And do you understand t h a t  i n  response t o  t h i s  o r  as 

i t  says i n  t h i s  i n te r roga to ry  answer t h a t  i f M C I  I s customer 

decides t o  drop t h e i r  Neighborhood product, the  un l im i ted  f l a t  

r a t e  long distance serv ice i s  no longer ava i lab le  t o  the  

customer ? 

A Yes. 

Q-And-pres uma blyMC I-has-a-ve-r-y-gooddwas o n f  or-not- 

l e t t i n g  t h a t  customer have the  f l a t  r a t e  un l im i ted  service.  
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A Yes. Because unl i m i  t e d  1 ong d i  stance service cannot 

be o f fe red  where you ' re  paying another c a r r i e r  access charges 

t o  reach the customer. So you have t o  have i n  e f f e c t  f ree  

access t o  t h a t  loop f o r  t he  long distance c a l l i n g  i n  order f o r  

t h a t  product t o  make sense. That i s  why i n  my testimony I 

recommend t h a t  you on ly  be requi red t o  provide FastAccess t o  

customers where the  c a r r i e r  purchasing t h a t  loop from you has 

agreed t o  a l low you i t s  use f o r  f r e e  so t h a t  t he  economic 

cha rac te r i s t i cs  o f  you o f f e r i n g  service t o  t h a t  customer are 

the same whether they stayed w i t h  you f o r  l o c a l  voice o r  they 

l e f t  f o r  a UNE-P prov ider .  

Q Well, do you know t h a t  your other c l i e n t ,  AT&T, does 

have an un l im i ted  f l a t  r a t e  o f f e r  t h a t ' s  no t  t i e d  t o  i t s  l o c a l  

ce? 

A 

t h a t  ' s actual l y  a cor rec t  statement. 

Q Real ly? What do you t h i n k  the  condi t ions t h a t  AT&T 

I d o n ' t  be l ieve t h a t  i f  you read t h e  e n t i r e  o f f e r i n g  

imposes on t h a t  o f f e r i n g  are? 

A I suspect t h a t  t h e r e ' s  a cap. 

Q You d o n ' t  t r u s t  AT&T e i t h e r ,  I see. 

CHAIRMAN JABER: Mr. Lackey - -  
MR. LACKEY: I ' m  sorry .  

CHAIRMAN JABER: - -  I t h i n k  you need t o  withdraw 

tha t ;  r i g h t ?  

MR. LACKEY: I withdraw it. And I apologize t o  AT&T 
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f o r  hav 

And I 

f o r  my remarks and t o  the Commission 

CHAIRMAN JABER: Thank you 

ng made them. 

appreciate your 

apology. We j u s t  d o n ' t  do th ings t h a t  way here. 

MR. LACKEY: I won't .  I know. I know b e t t e r  than 

tha t .  

CHAIRMAN JABER: That ' s  a l l  r i g h t .  L e t ' s  move on. 

MR. LACKEY: I ' m  t r y i n g ,  I ' m  t r y i n g  t o  get  sent home. 

CHAIRMAN JABER: I t ' s  no t  a l l  r i g h t ,  bu t  I ' m  ready t o  

move on. 

MR. LACKEY: W i l l  you send me home? That 's  what I ' m  

t r y i n g  t o  do. 

CHAIRMAN JABER: Well, I t h i n k  t h a t ' s  a l l  i n  a l l  o f  

your hands. L e t ' s  move forward. 

MR. LACKEY: I ' m  sorry.  

BY MR. LACKEY: 

Q Mr. Gi l lan ,  l e t  me t r y  t h i s  again. Do you understand 

t h a t  AT&T represents t h a t  i t  has an un l im i ted ,  un l im i ted  usage 

t o l l  o f f e r i n g  f o r  a f l a t  ra te?  

A 

spec i f i cs .  

i n  a way t h a t  r e f l e c t s  ownership o f  t he  loop i n  terms o f  no 

addi t ional  cost  f o r  long distance usage on t h a t  f a c i l i t y .  

Ownership o f  t he  loop and, q u i t e  f rank l y ,  t he  switch p o r t  as 

we l l .  

I ' m  genera l ly  aware o f  i t . I ' m  no t  very aware o f  t h e  

I j u s t  know t h a t  the Neighborhood product i s  p r i ced  

Q But when a Neighborhood customer leaves MCI's 
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Jeighborhood, i t  has t o  leave i t s  f l a t  r a t e  t o l l  service 

iehind, doesn't  i t? 

A We1 1 , i t ' s  ac tua l l y  not  two  separate products. It i s  

i s ing le  a l l  distance c a l l i n g  package t h a t  r e f l e c t s  MCI's 

iccess t o  those local  f a c i l i t i e s .  Again, the  access you need 

;o provide FastAccess t o  the customers i n  question i n  t h i s  

iroceeding, p a r t  o f  my recommendation i s  t h a t  the CLEC be 

*equired t o  give i t  t o  you f o r  f ree.  

Q Let me, l e t  me t r y  the  question s l i g h t l y  d i f f e r e n t l y .  

[ f  a customer wants un l imi ted d i a l i n g  from M C I  f o r  a f l a t  ra te ,  

i t  has t o  subscribe t o  M C I  ' s  l oca l  service as we l l ,  doesn't  it? 

A 

Q 

The product i s  both combined, yes. 

Okay. Now do you r e a l i z e  t h a t  M C I  o f f e r s  a v a r i e t y  

i f  DSL products i n  F lor ida? 

A I n  some exchanges, yes. 

Q I want you t o  look a t ,  and again t h i s  i s  i n  hearing 

,xh ib i t  1, MCI's response t o  In te r rogatory  Number 11, which was 

jated June 11th or served June l l t h ,  2003. And j u s t  t o  keep 

the record s t ra igh t ,  t he re ' s  a lso a supplement served f i v e  days 

3go. Can you see i f  you can f i nd  those? 

A Number 11? 
Q Yes. I t ' s  i n  two places. It i s ,  i t  i s  i n  a 

June Znd, 2003, package, which you should have, and i t ' s  a lso 

i n  a Ju l y  16th, 2003, amended package t h a t  you ought t o  have. 

A What was the second one, the Ju l y  16th? 
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Q Yes. They're both, t h e y ' r e  both packages o f  

in ter rogator ies.  The f i r s t  one i s  MCI ' s ,  I guess, o r i g i n a l  

response, and then the one on Ju l y  16th was an amended response 

from the  same in ter rogatory .  

got  both i n  f r o n t  o f  you. 

you have them? Can I - -  
No. 

i s  what's confusing me. 

I j u s t  want t o  make sure you've 

I d o n ' t  want t o  mislead anyone. Do 

A I ' m  j u s t  - -  I have - -  t he re ' s  two M C I  l l s ,  which 

CHAIRMAN JABER: Mr. Lackey, why d o n ' t  you walk over 

and make sure you ' re  looking a t  the same page. 

MR. LACKEY: I ' m  sorry  f o r  the  confusion. 

BY MR. LACKEY: 

Q Do you have them now, Mr. G i l l an?  

A Yes. Yes. Let me - -  

Q And j u s t  t o  make sure we're t a l k i n g  about the  same 

th ing,  In ter rogatory  Number 11 says, " I f ,"  and I ' v e  got " M C I "  

i n  parentheses , "provides broadband service and/or DSL 

service," and then I ' v e  got i n  parentheses " i n  t h e  BellSouth 

region,' '  close paren, " w i l l  i t  provide such serv ice  t o  an end 

user customer i r respec t i ve  o f  whether t h a t  customer a1 so 

purchased telecommunication service from M C I ? "  I s  t h a t ,  i s  

t h a t  the question you have? 

A Yes. 

Q Okay. I want t o  look a t  the answer. The answer on 
the June 2nd response says, does i t  not ,  "Yes, w i t h  the 
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exception o f  the DSL service M C I  provides t o  UNE-P customers, 

M C I  provides stand-alone DSL service. For customers t o  whom 

M C I  provides UNE-P service, M C I  does not o f f e r  DSL service on a 

stand-alone basis."  Do you see tha t?  

A Yes. 

Q Did you know t h a t  when you d i d  your testimony? 

A Which par t?  The f i r s t  part o r  the - - w e l l ,  I knew 

both sentences. 

Q Did you know t h a t  where M C I  provides voice service t o  

an end user using UNE-P and t h a t  customer leaves - -  t h a t  

customer receives DSL from M C I  and t h a t  customer leaves MCI's 

voice service, they lose t h e i r  DSL service? Did you know tha t?  

A No. A t  the time - -  d i d  I know t h a t  a t  t he  t ime I 

drote my testimony? 

Q Did you know t h a t  a t  any t ime before I j u s t  showed i t  

to  you? 

A Yes. 

Q 
A 

Q I ' m  sorry? 

A I n  discussions w i t h  Ms. Lichtenberg. 

Q 
A 

Q 

When d i d  you learn  it? 

I n  discussions w i th  Ms. Lichtenberg. 

And when d i d  t h a t  occur? 

The l a s t  couple o f  weeks. 

Now i n  t h a t  same package t h a t  you have you have a 

nesponse t o  request t o  produce number 1 an in te r rogatory  
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second, number 7.1, which i s  i n  s m a l l  p r i n t  a t  the  back o f  the  

package. Apparently i t ' s  a document t h a t  M C I  produced. Would 

you t u r n  t o  t h a t  and l e t  me know when you ' re  there? 

A You're sending me the response, t o  the  response t o  

7.1 and 10.1; i s  t h a t  correct? 

Q There i s  a document attached t o  the back o f  the 

package t h a t  you have t h a t  i s  a document t h a t  M C I  produced 

t h a t ' s  i n  very small p r i n t .  

A Oh, I got it. 

Q It i s  captioned, "These are terms and condi t ions o f  

your DSL In te rne t  access. Please read them c a r e f u l l y . "  Do you 

see t h a t  document? 

A Yes. 

Q I want you t o  t u r n  t o  Page - -  t o  paragraph s i x  o f  

t h a t  document. 

Now f i r s t  a general question. Do you understand 

these t o  be the terms and condi t ions upon which a, an MCL, 

MCL - -  M C I  voice customer rece iv ing  DSL serv ice has t o  take the  

service;  these are the terms and condit ions? 

A 

these are. 

Q 

I'll accept your representation t h a t  t h a t ' s  what 

Well, i t  says i t s  terms and condi t ions o f  your DSL 

In te rne t  serv i  ce, doesn ' t it? 

A Well, yes. But I ' m  sure t h a t  M C I  has a v a r i e t y  o f  

I mean, I d o n ' t  know what t h i s  document i s .  I n te rne t  services. 
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I'll be glad t o  accept your character izat ion and answer 

whatever questions you have. 

t o  v e r i f y  t h i s  document. 

I ' m  j u s t  not going t o  be the one 

Q Well, the on ly  character izat ion,  Madam Chair, I can 

make o f  i t  i s  i t ' s  a document t h a t  was produced by M C I  and was 

attached t o  discovery t h a t ' s  already been s t i p u l a t e d  i n t o  the  

record here. I ' m  sorry.  

4nd I assume i t  speaks f o r  i t s e l f  i n  t h a t  regard. 

I c a n ' t  c l a r i f y  any more than t 

Would you t u r n  t o  paragraph s i x  o f  t h e  document 

zaptioned DSL Service, and l e t  me know when y o u ' r e  there? 

A Yes. 

i a t .  

Q Would you read the  f i r s t  paragraph under the number 

s ix,  DSL Service? 

A Yes. 

Q Would you read i t  out loud? I ' m  sor ry .  

A "To receive DSL service,  DSL service must be 

avai lab e t o  your loca t ion .  You must also keep your telephone 

service ac t ive  f o r  the  DSL service t o  work. Your l o c a l  phone 

company must be M C I  f o r  you t o  receive DSL serv ice.  " 

Q A l l  r i g h t .  For i t s  UNE-P customers, according t o  the 

ins t ruc t ions  or  the  terms and condi t ions,  f o r  t he  M C I  customer 

t o  keep t h e i r  DSL service,  they have t o  be an M C I  voice 

zustomer , don ' t  they? 

A Yes. And t h a t ,  t h a t  wouldn' t  surpr ise  me because 

they would need t o  have, M C I  would have t o  have access t o  the  
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network provider even when the customer s h i f t s  t o  UNE-P. So 

the condi t ions t h a t  you have w i t h  a CLEC are, enable you t o  

continue t o  provide wi thout  i n t e r r u p t i o n  FastAccess serv ice t o  

the customer. 

That i s  not  t r u e  f o r  a l l  M C I  customers. When a 

customer leaves M C I  voice, M C I  i s  no longer t h e  under ly ing 

network provider t o  reach t h a t  customer. They are no longer i n  

a p o s i t i o n  t o  support DSL service t o  t h a t  customer. I t ' s  a 

fundamentally d i f f e r e n t  pos i t i on .  Not t o  mention which t h a t  

your market share i n  DSL i s  nor th  o f  95 percent by a 

s i g n i f i c a n t  amount and M C I ' s  market share i s ,  you know, 

i n s i g n i f i c a n t .  So even t h a t  would cause me t o  have d i f f e r e n t  

approaches here. But t h e r e ' s  a fundamental network d i f fe rence.  

You're s t i l l  the  network vendor. You can s t i l l  do it. There's 

nothing stopping you bu t  fear  i t s e l f  o r  something. 

Q So you th ink ,  you t h i n k  the  reason t h a t  M C I  i s  not  

doing i t  i s  because o f  the  network issues t h a t ,  t h a t  you j u s t  

discussed? 

A I f  t h e y ' r e  not  t he  voice prov ider  t o  t h a t  customer, 

then they do not have the  voice network t h a t  goes t o  t h a t  

customer. 

Q I guess you need t o  look a t  t he  amended response t o  

t h a t  I n te r roga to ry  11 then, which i s  t he  second document dated 
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J u l y  16th. This i s  the  one we received f i v e  days ago. 

Doesn't M C I  say i n  t h a t  amended answer t h a t  they are 

w i l l i n g  t o  provide stand-alone DSL serv ice t o  res iden t ia l  and 

sma l l  business customers, provided t h a t  the  processes and 

systems are i n  place f o r  M C I  and the  voice c a r r i e r  t o  j o i n t l y  

p rov is ion  service on the  customer l i n e  and t h e  p a r t i e s  have 

agreed t o  appropri ate terms and condi t ions? 

A Let me read i t . 

Q Okay. 

A Yes. But t h a t ' s  consistent.  It sa IS t h a t  M C I  w i l l  

continue t o  provide the  DSL assuming, okay, t h a t  they can 

create arrangements made w i t h  the  voice c a r r i e r ,  which i s  t h e  

guy who ends up as the  network prov ider .  I f  the  guy who ends 

up as the  network provider i s  w i l l i n g  t o  continue t o  supply the  

network f u n c t i o n a l i t y  t o  M C I  t h a t  they need, then they w i l l  

stand ready t o  continue t o  provide DSL serv ice.  

words, i f  you would t r e a t  M C I  , I suppose, b u t  you should ask 

Ms. Lichtenberg, q u i t e  f rank l y ,  i f  you would t r e a t  them t h e  way 

we' re  o f f e r i n g  t o  t r e a t  you, continue t o  make sure t h a t  t h e  

network f u n c t i o n a l i t y  i s  ava i lab le  t o  support t he  serv ice  on a 

seam1 ess, uninterrupted and cost  - f r ee  basi  s, they woul d 

continue t o  be the  DSL prov ider .  

i n  t h a t .  And the standard circumstance would be, o f  course, 

t h a t  when they lose the  voice, they d o n ' t  have t h a t  

arrangement. This j u s t  says i f  someone gives them t h a t  

I n  other  

I d o n ' t  f ind anything unusual 
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arrangement, they'd be w i l l i n g  t o  offer the product. 

Q 
A I was young. About a year. 

Q 

How long has this case been going on? 

Okay. You d i d  read the last  sentence of the section, 

the answer t h a t  said, "Currently these arrangements have not 
been made w i t h  any voice carrier, bu t  MCI stands wi l l ing  t o  
enter i n t o  negotiations for such arrangements"; right? 

A Yes. 
Q Now i f  you're an  MCI - -  
A B u t ,  I mean, as a practical matter that 's  w h a t  - -  

Ms. Lichtenberg this i s  how I became aware of this issue. 
informed me t h a t  this was something t h a t  MCI would be w i l l i n g  

t o  do. As a practical matter, since you have more t h a n  
95 percent of the DSL lines i n  Florida, they d o n ' t  have very 
many lines for w h i c h  a carrier i s  going t o  express interest i n  

doing this negotiation yet, bu t  they're not trying t o  use i t  as 
a market barrier. 

Q I f  you were an  MCI customer and you went t o  their web 
page and looked up the terms and conditions associated w i t h  

your DSL service, you would learn today t h a t  i f  you change 
voice providers, you're going t o  lose your DSL service, 
woul dn t you? 

A Yes. 

Q Now do you t h i n k  t h a t  one reason t h a t  MCI may have 
taken this position was simply t h a t  i t  wanted t o  offer a bundle 
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3 f  services t o  i t s  end users? 

A No, I don ' t  be l ieve t h a t  t o  be the  primary reason. I 

think the primary reason has t o  do w i th  the  f a c t  t h a t  you have 

t o  have access t o  t h a t  network f u n c t i o n a l i t y .  

Q Well - -  

A Which means as a p rac t i ca l  matter DSL i n  e f f e c t  has 

t o  be of fered as pa r t  o f  a bundle w i th  the network but  not  

necessari ly the r e t a i l  service, which i s  our po in t .  We ' l l  

continue t o  g ive you access t o  t h a t  network, y o u ' l l  continue t o  

have the  opportuni ty t o  bundle i t  on t h a t  network 

funct ional  i ty.  

Q Let me ask the question a s l i g h t l y  d i f f e r e n t  way. 

Does M C I  bund1 e i t s  services? 

A Yes. Many o f  t h e i r  services are bundled. 

Q Okay. I s  i t  ant icompet i t ive t o  bundle services? 

A Not necessari ly. 

Q Okay. And when I asked you about whether one o f  the  

reasons M C I  may have done t h i s  was t o  p ro tec t  i t s  bundle, i f  

you w i l l ,  you sa id not p r imar i l y .  

pa r t  o f  the - - some po r t i on  o f  the  reason why M C I  takes t h i s  

pos i t i on  might be t h a t  i t  wants t o  have i t s  customers continue 

t o  stay w i t h  it, take i t s  package? 

Does t h a t  mean t h a t  some 

A It, i t  might be. But even so, t h e i r  market share 

p a r t i c u l a r l y  i n  the DSL market i s  - -  w e l l ,  i t  has t o  grow t o  

t r i v i a l .  I t ' s  not  a question o f  - -  you know, t h e i r  incent ives,  
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t h e i r  market pos i t i on  wouldn' t  j u s t i f y  t h i s  docket even i f  they 

were behaving ant icompet i t ive ly  l i k e  you are. They're not ,  you 

are and t h a t ' s  why we're having t h i s  case. 

Q Well, we're going t o  get t o  t h a t  and see whether 

there are any facts  t h a t  support t h a t  i n  a minute, but  l e t ' s  

stay w i t h  where we are r i g h t  now. 

D i d n ' t  you say e a r l i e r  t h a t  one o f  the  important 

d r ivers  was consumer choice? I th ink  I ' v e  heard you say t h a t  

i n  years gone by. 

A Yes. 

Q But i n  the case o f  DSL, M C I  has decided t h a t  t he  

consumer doesn't  get any choice. 

have t o  take MCI's voice; r i g h t ?  

I f  they want MCI's DSL, they 

A There are technical  reasons f o r  t h a t  t o  be the  case, 

technical reasons t h a t  wouldn' t  apply t o  you under the terms 

t h a t  we're o f f e r i n g  you access t o  those f a c i l i t i e s .  

Q Okay. L e t ' s  s h i f t  gears t o  p r i c i n g  f o r  a moment. I n  

the event t h a t  t h i s  Commission doesn't  change the  p r i o r  pane l ' s  

decisions, i s  i t  your p o s i t i o n  t h a t  BellSouth has t o  provide, 

has t o  provide FastAccess t o  customers who receive voice 

service a t  the  exact same p r i c e  t h a t  t h a t  customer would have 

paid f o r  FastAccess i f  he 'd  been a BellSouth voice customer? 

A No, not  necessar i ly .  There are times when FastAccess 

would be discounted as p a r t  o f  a BellSouth bundle. The purpose 

o f  the complaint i s  no t  t o  prevent you from o f f e r i n g  the  
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xstomer bundles, simply t o  prevent you from disconnecting the  

xstomer.  As I explained t o  you i n  my deposi t ion,  I t h i n k  - -  
Q Okay. 

A - -  you o f f e r  FastAccess t o  customers who are 

3btaining voice from somebody us ing resale.  So long as you 

3 f f e r  FastAccess t o  customers ob ta in ing  voice and using UNE-P 

mder those exact same terms and condi t ions,  I t h i n k  we would 

leave f o r  - -  you know, assuming t h a t  you then d o n ' t  behave 

ant icompet i t ive ly ,  I ' m  not  g i v i n g  you a ca r te  blanche here, bu t  

under the  basis t h a t  you have a p r i c e  out there,  you s e l l  

FastAccess t o  customers who buy on ly  FastAccess from you b u t  

get voice from a CLEC using resale,  as long as you make t h a t  

same p r i c e  ava i l  able t o  the  FastAccess customers t h a t  switched 

t o  a voice provider using UNE-P, I t h i n k  t h a t  would be a 

reasonable arrangement. 

Q Okay. So i f  we have a customer who was r e s e l l i n g ,  i f  

de had a CLEC who was r e s e l l i n g  CompleteChoice and FastAccess, 

we could charge one p r i c e  f o r  FastAccess, and i f  we had a 

r e s e l l e r  who was j u s t  s e l l i n g  a 1FR and FastAccess, we could 

charge a d i f f e r e n t  p r i c e  f o r  FastAccess; i s  t h a t  cor rec t?  

No. That ' s  no t  - - my understanding i s  you s e l l  A 

FastAccess t o  the customer f o r ,  I guess, $49.95. You d o n ' t  ask 

the customer, by the  way, what are you buying from t h a t  

r e s e l l e r ?  You d o n ' t  t i e  t he  p r i c e  i n  a FastAccess t o  what t h e  

r e s e l l e r  i s  s e l l i n g  t h a t  customer. You're no t  i n  a j o i n t  
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marketing agreement w i t h  t h a t  r e s e l l e r .  

i t  t o  customers who have chosen an e n t r y  s t ra tegy t h a t  you deem 

nonthreatening. 

You're simply s e l l i n g  

Q Well, i s  i t  okay, i s  i t  okay i f  I r o l l  out a 

FastAccess o f f e r i n g  t h a t  says, i f you ' r e  a Bel 1 South subscriber 

and a l l  you purchase i s  a 1FR from BellSouth together w i t h  your 

FastAccess, your FastAccess w i l l  be $100 a month; however, i f  

you buy CompleteChoice and FastAccess from Bel lSouth, I ' 11 s e l l  

you the  service f o r  $45; i s  t h a t  okay? 

A Based on t h a t  l i m i t e d  in format ion,  I d o n ' t  have a 

problem w i t h  you, f o r  t h a t  type o f  p r i c i n g ,  assuming t h a t  

you ' re  s t i l l  s e l l i n g  i t  t o  customers who have l e f t  you f o r  

other voice providers us ing resa le  a t  $49.95 and you ' re  s t i l l  

a1 1 owing UNE - P providers o r  customers t h a t  sel e c t  voice serv ice 

from a c a r r i e r  using UNE-P as t h e i r  e n t r y  s t ra tegy  t o  ob ta in  

FastAccess a t  $49.95. 

Q Well, i f  a customer has l e f t  us, i s  not  t ak ing  voice 

service from us anymore, a l l  we're g e t t i n g  i s  the  equivalent o f  

a UNE-P ra te ,  a 1FR r a t e  from the  CLEC t h a t  purchased t h a t  

l i n e ;  r i g h t ?  

A I would quibb le w i t h  the  phrase, " a l l  y o u ' r e  

g e t t i n g . "  

Q Well, what - - 
A But t h a t ' s  what you ' re  receiv ing.  You've already 

made the  decis ion t h a t  y o u ' l l  s e l l  FastAccess t o  people who 
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clon't buy voice service from you a t  $49.95. This i s  on ly  a 

question about whether or not the c a r r i e r s  t h a t  serve those 

zustomers can use successful en t r y  s t ra teg ies or must use a 

f a i  1 ed en t r y  strategy. 

Q Are there CLECs i n  F lo r ida  who have as t h e i r  business 

the prov is ion o f  DSL using t h e i r  own f a c i l i t i e s ?  

A There's one l e f t .  I presume t h a t  t h e r e ' s  probably a 

few more. C lear ly  looking a t  the numbers, you know, a f t e r  

however many years they've been s t rugg l ing  i n  t h i s  marketplace 

and t h e y ' r e  under three percent o r  under f i v e  percent. 

Q Well, d i d  you - -  I ' m  sorry. I d i d n ' t  mean t o  

i n te r rup t  you. Who i s  the one you ' re  t a l k i n g  about? 

A 

Q Okay. I s  FDN s t i l l  doing it? 

A I n  some market segments. 

Q Okay. Are e i t h e r  one o f  them c l i e n t s  o f  yours? 

A Covad i s  de r i va t i ve l y ,  I guess. They're c e r t a i n l y  a 

I c a n ' t  r e c a l l  i f  t h e y ' r e  members o f  the 

I was th ink ing  i n  terms o f  Covad. 

nember o f  CompSouth. 

T C A  or not. 

Q I f  the Commission were t o  force BellSouth t o  provide 

ISL t o  a voice customer, t h a t  removes an oppor tun i ty  f o r  Covad 

3 r  FDN t o  be able t o  provide DSL t o  t h a t  customer, doesn' t  it? 

A No. Their opportuni ty i s  the  same oppor tun i ty  they 

had before. They have t o  win the customer. 

Q Well - -  
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A You wouldn't  be doing t h i s  i f  you a c t u a l l y  thought 

the customer would leave you and go t o  Covad. I mean, you 

would never t e l l  a customer I d o n ' t  want your $600 a year, I 

want nothing. You're only saying t h a t  because you ' re  p r e t t y  

convinced they ' re  not going t o  leave you. 

Q Now you ' re  ascr ib ing i n t e n t  t o  BellSouth, a r e n ' t  you, 

Mr. Gi l lan? 

A Yes. 

Q Okay. So my question i s  i f  the  Commission d i d n ' t  

force BellSouth t o  al low the customer t o  take FastAccess, tha t  

would increase the opportuni ty f o r  Covad and FDN and 

f a c i l  i t y -based providers t o  provide FastAccess t o  those 

customers, woul dn t it? 

A No, not necessari ly. They would have the  same 

I f  they could convince the  oppor tun i ty  they had before. 

customer t h a t  they should get DSL serv ice from them instead o f  

from you, they could win them. 

I mean, the customer has th ree  choices: Never go t o  

the voice CLEC, you know, and s tay w i t h  BellSouth or  go t o  the  

voice CLEC and go out and get t h e i r  DSL service.  

t h a t ' s  two choices. They s t i l l  have the  same oppor tun i ty .  The 

f a c t  t h a t  the  Commission i s n ' t  l e t t i n g  you punish those 

customers I d o n ' t  t h i n k  m a t e r i a l l y  changes t h e i r  oppor tun i ty .  

Cer ta in ly  they must not t h i n k  so because they 've  never 

expressed - -  I mean, FDN was the f i r s t  company t o  come here t o  

I guess 
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you and t e l l  you about t h i s  ant icompet i t ive p rac t ice  and asked 

the Commission t o  order BellSouth t o  continue t o  provide 

FastAccess t o  i t s  customers. So by d e f i n i t i o n  we know FDN 

doesn't  perceive t h i s  t o  be causing i t  a loss o f  commercial 

opportuni ty and Covad i s  c e r t a i n l y  wel l  aware o f  t h i s  

proceeding and i s  nowhere i n  t h i s  room. 

Q Are e i t h e r  one o f  those - -  t h a t ' s  a good question. 

Are e i t h e r  one o f  those c a r r i e r s  i n  t h i s  room? 

A No. 
Q Okay. Now l e t ' s  suppose t h a t  a c a r r i e r  provides DSL 

service t o  some o f  i t s  customers bu t  wants t o  have BellSouth 

provide FastAccess t o  other customers. Is t h a t  a possible 

scenario i f  the Commission's panel 's  view p reva i l s  i n  t h i s  

case? 

A That 's  a possible scenario today under the  

Zommission's ru les  and decisions as they e x i s t  and under the  

interconnection agreements t h a t  you' r e  required t o  o f f e r  and 

d l o w  c a r r i e r s  t o  enter i n t o .  Yes. I mean, I w i l l  no t  draw 

the d i s t i n c t i o n  between panel and Commission the  way your 

question i n f e r s .  So w i t h  t h a t  caveat, so we d o n ' t  have t o  

Zontinue t o  have t h a t  debate, t h a t ' s  one o f  the  outcomes. 

Q Can a customer who i s  tak ing  voice serv ice from a 

:LEC t h a t  provides i t s  own DSL service, can a customer come t o  

3ellSouth, under your theory, demand t h a t  Bel lSouth provide 

-astAccess and cause t h a t  CLEC t h a t  wants t o  provide i t s  own 
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DSL service t o  g ive up the upper or g ive up the  h igh frequency 

spectrum on the  l i n e ?  

A No. My recommendation i s  on ly  t h a t  where CLECs have 

agreed t o  g ive  you the  upper frequency f o r  f ree ,  t h a t  under 

those circumstances you would be obl igated t o  no t  deny o r  

refuse FastAccess t o  t h a t  customer segment. CLECs t h a t  d id  no t  

want t o  grant  you r i g h t  o f  access t o  t h e i r  f a c i l i t i e s  f o r  f r e e  

would no t  be able t o  impose upon you t h a t  ob l i ga t i on .  

Q Okay. But a t  the  same time t h a t  CLEC would have the  

a b i l i t y  t o  prevent the  customer from making t h a t  choice by 

denying BellSouth access t o  the  spectrum i t  

provide FastAccess; cor rec t?  

A That CLEC would have, would be i n  

r i s k i n g  t h a t  customer t o  r e t u r n  back t o  the 

i t ’ s  re fus ing  t o  provide i t , g ive  i t , al low 

service t h a t  i t  wants, yes. 

Q Do you have any idea how BellSout 

would need t o  

a p o s i t i o n  o f  

monopoly because 

i t  t o  receive t h e  

1 i s  going t o  keep 

t r a c k  o f  which subscribers t h a t  CLEC wants t o  a l low BellSouth, 

where Bel lSouth - - l e t  me - - I got confused i n  my own question, 

Madam Chair.  Can I t ry  i t  again? 

CHAIRMAN JABER: Yeah, you may. And, Mr. Lackey, can 

you g ive  me an idea o f  how much more t ime you need w i t h  t h i s  

witness? 

MR. LACKEY: Maybe 15 minutes a t  t h e  most. 

CHAIRMAN JABER: Go r i g h t  ahead. 
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MR. LACKEY: I f  you 'd l i k e  t o  take a break, I could 

probably - - 
CHAIRMAN JABER: No. I ' d  l i k e  f o r  you t o  f i n i s h  and 

then w e ' l l  take a break. 

MR. LACKEY: I know I ' m  bor ing.  I c a n ' t  help it. 

CHAIRMAN JABER: I ' m  no t  bored. I would j u s t  l i k e  

f o r  you t o  f i n i s h  and then w e ' l l  take a break, so keep going. 

MR. LACKEY: What I was t r y i n g  t o  ask you - -  

CHAIRMAN JABER: 

MR. LACKEY: Then I envy you. 

THE WITNESS: Yeah. Could we have some? 

CHAIRMAN JABER: Go ahead, Mr. Lackey. 

I ' m  never bored. 

BY MR. LACKEY: 

Q What I was t r y i n g  t o  ask you, Mr. Gi l lan,  i s  we have 

a CLEC who f o r  some o f  i t s  subscribers i t  wants t o  a l low 

BellSouth t o  use the  upper frequency t o  provide DSL service and 

f o r  others o f ,  other o f  i t s  subscribers i t  wants t o  deny 

BellSouth t h a t  r i g h t  so t h a t  t he  customer w i l l  buy DSL from 

t h a t  CLEC. 

Do you have any idea how BellSouth i s  supposed t o  

keep t r a c k  o f  which o f  t he  CLEC's customers i t  has permission 

t o  use the  loop on and which i t  doesn' t? 

A You know, t h a t ' s  no t  a c t u a l l y  the  scenario t h a t  I 

thought we were discussing. 

the CLEC would go t o  you and s ign  the, the  Louisiana cont rac t  

I was discussing a scenario where 
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amendment, the one t h a t  you ' re  already doing, t h a t  says, hey, 

f o r  my UNE-P customers I ' m  going t o  grant  you access t o  these 

customers over the  f a c i l i t i e s  wi thout  charge. You're going t o  

continue t o  provide FastAccess. That - - my understanding, t h a t  

cont ract  amendment does no t  contempl a te  some 

customer-by-customer segmentation and t h a t  wasn' t  - - t h a t  i s n ' t  

what I was proposing. I n  f a c t ,  a l l  I ' m  suggesting i s  you j u s t  

o f f e r  i n  F lo r i da  what you o f f e r  i n  Louisiana. That ' s  i t . That 

simple. Two-page contract  amendment and do a l l  the  

implementation steps here t h a t  you ' re  going t o  have t o  do 

there.  

Q Do you happen t o  know whether the  Louisiana order i s  

under appeal ? 

A Yes. 

Q Well, l e t ' s  go back t o  the  scenario then because I 

thought we had i t  down. 

service t o  some o f  i t s  customers and doesn ' t  t o  other 

customers. 

F lo r ida .  When t h a t  customer, t h a t  new customer coming i n t o  the  

State o f  F lo r ida  tak ing  t h a t  CLEC's voice service c a l l s  

Bel lSouth and asks f o r  Bel lSouth 's  FastAccess serv ice,  how i s  

Bel lSouth going t o  know whether t h a t ' s  one o f  the  CLEC 

customers whose loop they can use o r  whether i t ' s  one o f  t h e  

customers where the  CLEC doesn ' t  want Bel lSouth t o  use i t  so 

they can provide t h e i r  own service? 

I ' v e  got a CLEC who o f f e r s  i t s  own DSL 

It has new customers coming i n t o  the  State o f  
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A Okay. And I was env is ion ing i n  my answer t h a t  when 

you sa id  they had d i f f e r e n t  customers, I was th ink ing  i n  terms 

o f  customer segments. They would have some la rge  business 

customers f o r  whom they are purchasing m u l t i p l e  loops, perhaps 

DS1 loops from you t o  provide serv ice t o  those customers and 

most l i k e l y  DSls for those customers. And i n  those instances 

7 they are in tending t o  provide the  high speed data t o  those ll 
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customers. 

With respect t o  the  c lass o f  customers 

UNE-P, I ' m  no t  suggesting t h a t  there  be any ab i l  

d i s t i n c t i o n  on a customer-by-customer basis.  It 

nothing proposi t ion.  I f  they g i ve  you - -  i f  you 

Commission j u s t  fo l lows through w i t h  what i t ' s  a 

served by 

t y  t o  drab a 

s an a l l  o r  

- -  i f  t h e  

ready been 

doing, grants the  complaint and requi res t h a t  you continue t o  

provide FastAccess t o  your customers and make i t  ava i lab le  t o  

customers t h a t  want t o  purchase i t  from you w i thout  regard t o  

the  customer se lec t ion  o f  a voice prov ider ,  so long as t h e y ' r e  

UNE-P, you 'd  get the access f o r  a l l  the  customers o r  you d o n ' t .  

I t ' s  t h a t  simple. 

Q Okay. So j u s t  t o  make sure the  record i s  c lea r ,  your 

p o s i t i o n  i s  t h a t  a CLEC has t o  say, e i t h e r  any o f  my customers 

t h a t  come t o  you can take DSL from you and you can use t h e  high 

frequency spectrum whether I want them t o  come t o  you or  n o t ,  

or  none o f  them can? 

A For UNE-P, yes. 
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Q Okay. A l l  r i g h t .  

A 

Q A l l  r i g h t .  L e t ' s  look a t  Page 14, amended 14 o f  your 

I t ' s  a mass-market so lu t i on  up o r  down. 

l i r e c t  testimony. 

CHAIRMAN JABER: Rebuttal? 

MR. LACKEY: D i rec t  testimony. 

CHAIRMAN JABER: Rebuttal testimony. Page 14; r i g h t ?  

MR. LACKEY: I ' m  sorry .  

CHAIRMAN JABER: That ' s  a l l  r i g h t .  

MR. LACKEY: I ' v e  got  i t  s i t t i n g  i n  t h e  d i r e c t  

Zestimony. I t ' s  rebut ta l  testimony. I t ' s  t he  one he handed 

)ut wi th  the  char t  on it. 

CHAIRMAN JABER: Thank you. 

3Y MR. LACKEY: 

Q Clear l y  - -  would you agree t h a t  t he  number o f  end 

isers  served by CLECs i n  F lo r i da  grew s u b s t a n t i a l l y  between 

Iecember 2001 and December 2002? 

A Yes. 

Q Do you happen t o  know 

i s  f o r  December 2003? 

A 

Q I ' m  sorry? 

The growth r a t e  i s  cu 

what the  

p i n  abou 

corresponding number 

ha1 f. 

A The growth r a t e  i s  c u t  s i g n i f i c a n t l y .  For June o f  

2003, the  t o t a l  number o f  UNE-P loops i s  now 591,970, which i s  

a gain o f  about 100,000 i n  6 months. So l a s t  year, it was 
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about 350,000 over the year, which i s  roughly 175,000 every 

6-month window, and now, i t ' s  under 100,000 i n  the  

f i r s t  6 months o f  2003. Resale decl ined by about 40,000 i n  the 

f i r s t  6 months o f  2003 t o  69,000 remaining resale l i n e s  i n  the  

s ta te  o f  F lor ida.  I don ' t  have the s t a t i s t i c s  f o r  the number 

o f  loops. 

Q A l l  r i g h t .  So you c a n ' t  g ive me a number comparable 

t o  the  767,297 t h a t ' s  shown on Page 14 o f  your rebu t ta l  

testimony f o r  June o f  2003? 

A Not completely, no. One o f  the l i n e s  i s  not 

ab1 e. 

Q 

the number o f  l i n e s  t h a t  competitors are prov id ing t o  

Let me come a t  i t  a d i f f e r e n t  way. You don ' t  d ispute 

customers i n  F lo r ida  continues t o  grow, do you? 

A No. 

Q Now, do you happen t o  know what percentage o f  

Bel lSouth's access l i n e s  i n  F lo r ida  ac tua l l y  have FastAccess on 
them? 

A Roughly. 

Q Pardon me? 

A Roughly, yes. 

Q Can you t e l l  us what t h a t  number i s ?  

A I t ' s  con f i den t ia l .  

Q Well, l e t ' s  do i t  a d i f f e r e n t  way then because I ' v e  

got a number t h a t  ' s not  conf i dent i  a1 . 
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A 

Q No, no. I d o n ' t  want t o  do t h a t .  Go t o  

We1 1 , then 1 ' 1  1 accept i t  subject  t o  check. 

In te r rogatory  Number 59, and t h i s  i s  Bel lSouth 's  response t o  

s t a f f  i n te r roga to r ies ,  so we bel ieve i t ' s  Hearing 

Exh ib i t  Number 7. I t ' s  t he  one t h a t ' s  got Docket Number 

320507-TP on the  f r o n t ,  and the  very f i r s t  one i s  FCCA's 

.esponse t o  s t a f f  i n te r roga to ry  - - 
MR. MELSON: What page number, M r .  Lackey? 

MR. LACKEY: It i s  going t o  be Page Number 000053. 

3Y MR. LACKEY: 

Q Are you there? 

A Yes. 

Q A l l  r i g h t .  Now, I don ' t  be l ieve,  unless somebody 

nade a serious e r r o r ,  t h a t  t h i s  i s  a p r o p r i e t a r y  document. 

Ioes i t  appear t o  be t o  you? I don ' t  t h i n k  i t  i s ,  bu t  - - 
A I t ' s  f i n e  w i t h  me. I t ' s  your number. 

Q Yeah, wel l  , hey, I ' v e  made mistakes here a l l  morning 

today. 

CHAIRMAN JABER: W a i t  a minute. W a i t .  You sa id  t h i s  

vas Hearing E x h i b i t  8? 

MR. LACKEY: No, i t ' s  7. 

CHAIRMAN JABER: Okay. Hearing E x h i b i t  7 i s  no t  

:onf i dent i  a1 . 
3Y MR. LACKEY: 

Q Now, look ing  a t  t h a t  document, does i t  s t a t e  t h a t  
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less than 6 percent of the total access lines in Florida have 
Fas tAccess? 

A Yes. 
Q So that means that 94 percent of BellSouth's access 

lines in Florida don't have FastAccess and are available to 
competitors; is that correct? 

A Yes. I mean, there's no dispute that people that 
don't have FastAccess and don't want FastAccess are not 
adversely affected by your policy to use FastAccess in an 
anticompetitive way. The issue is whether or not the people 
that either have it or want it are harmed and is competition 
harmed in that customer segment. 

Now, what this statistic doesn't tell us is that 
60 percent are your FastAccess customers in the residential 
market also happen to be CompleteChoice customers. They're the 
best of the best. So when we look at FastAccess numbers, yes, 
it's a relatively small percentage of the total market today, 
but it is growing, and it is a very high percentage of the best 
customers. And in that customer segment, there's absolutely no 
question that your policy is adversely affecting competition. 
And in proof of that, if you would go to the Staff 
Interrogatory Number 24, those statistics which do give us a 
chance of what is the impact on people who were going to switch 
but this policy frustrated, that indicates that it's highly 
effective, in excess of 80 percent easily. 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

125 

Q I ' m  sorry,  I d i d n ' t  understand t h a t ,  but  l e t  me ask 

you a d i f f e r e n t  question. Look a t  In te r rogatory  Number 88 i n  

t h a t  same package. 

CHAIRMAN JABER: Mr. Lackey, what number d i d  you say? 

MR. LACKEY: I ' m  sorry .  In te r rogatory  88 i n  t h a t  

same package, which i s  no t  a p rop r ie ta ry  document. 

THE WITNESS: Hold on one moment because you ' re  

assuming t h a t  i n  my package In te r roga to ry  88 i s  i n  here. 

MR. LACKEY: I t ' s  t he  same hearing e x h i b i t  t h a t  t h e  

s t a f f  - -  
CHAIRMAN JABER: Page 116, Mr. Lackey? 

MR. LACKEY: Oh, I ' m  sorry .  Page Number 000116. I 

have t o  apologize one more t ime, Madam Chair.  I'm going t o  be 

out. I would have t o  leave. I t ' s  l i k e  f i v e  fou ls ,  out  o f  t he  

game. 

CHAIRMAN JABER: I t ' s  s t i l l  morning, Mr. Lackey. I ' m  

s t i l l  pa t i en t .  I t ' s  Commissioner Deason you have t o  worry 

about i f  he doesn' t  eat .  

(Laughter. ) 

BY MR. LACKEY: 

Q Does t h a t  i n te r roga to ry  in(  icate t h a t  2 

FastAccess customers tha t  have disconnected t h e i r  

5,000 

Fa s tAcces s 

service continued t o  subscribe t o  BellSouth voice service? 

A That 's  what t h i s  says. 

Q Do you have any reason t o  d isbe l ieve  it? 
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A Well, f i r s t  o f  a l l ,  i s  t h i s  a regional number, o r  i s  

t h i s  a F lo r ida  number? Because I cou ldn ' t  t e l l  looking a t  it. 

Q Well, I c e r t a i n l y  d o n ' t  know, but  we are i n  F lo r ida .  

That 's  what i t  says, doesn't  it? 235,000 have 

disconnected whi l e  - - 
A Yeah, but  t h a t ' s  t o t a l  disconnections over four years 

over the BellSouth n ine-s ta te  region. 

Q I ' m  informed i t ' s  F lo r ida ,  bu t  I c a n ' t  t e s t i f y  t o  

tha t ,  o f  course. L e t ' s  j u s t  assume - - 
A I'll t e l l  you what, I ' m  sure not  t e s t i f y i n g  t o  i t  as 

being f o r  F lor ida.  

Q Well, you don ' t  have t o ,  i t ' s  already been s t i pu la ted  

i n t o  the  record. A l l  I ' m  saying i s  t h a t  ind icates t h a t  

FastAccess customers 1 eave t h e i r  FastAccess service behind. 

A Well, i t  c l e a r l y  ind icates tha t  some do, but  t h a t  

doesn't  necessari ly mean - - bu t  on the  other hand, t h i s  j u s t  

says t h a t  some people disconnect FastAccess and stay w i t h  

BellSouth. It s t i l l  doesn't  t e l l  you what ac t ion  - -  what i s  

the e f f e c t  o f  t h i s  p o l i c y  on tak ing  someone who wanted t o  leave 

but  decided t h a t  they were going t o  g ive up t h e i r  competit ive 

voice provider ra ther  than lose t h e i r  FastAccess. For t h a t  you 

have t o  go t o  S t a f f  In te r rogatory  Number 24 t h a t  shows t h a t  

you've got about - -  a t  l eas t  an 80 percent e f f e c t i v e  r a t e  going 

here from t h i s  conduct. That 's  the  on ly  one t h a t  answers t h e  

relevant question: Does t h i s  prevent people from exerc is ing 
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their choice of a voice provider? 

Q Well, tha t ' s  your interpretation of Item Number 24; 

correct? I t  doesn't actually say w h a t  you just represented i t  

t o  do,  does i t ?  

A I t  says nothing b u t .  Okay. All you know i s  t h a t  you 

had some people who got  FastAccess, decided they d i d n ' t  like 
i t ,  got rid o f  i t ,  but  stayed w i t h  you. I t  doesn't te l l  us 
anything about the customers' choice of other providers. All 

we know is  they got rid of their FastAccess, which over 
again - -  t ha t ' s  over almost four years of selling this  product. 

Q All right. Final  questions. Can you t e l l  me then 
w h a t  survey or w h a t  research or w h a t  analysis you have done of 

the Bel lSouth FastAccess customers t o  determine what percentage 
or how many of BellSouth's FastAccess customers have actually 

refused t o  move t o  a competitor because o f  this  policy? 
A The only hard - -  the hard d a t a  t h a t  I'm aware o f  i s  

the d a t a  t h a t  I referred t o  earlier i n  Item 24 of the s t a f f ' s  
interrogatory. 

Q This case has been going on for a year; correct? 
Since you were young; right? 

To be truth ( s i c ) ,  I wasn ' t  t h a t  young a year ago, 

b u t ,  yes, i t ' s  been going on a year. 

A 

Q And during t h a t  past year, t o  your knowledge, nobody 

or a t  least ,  t o  your knowledge, nobody has done any k ind  of a 
survey or analysis t o  ac tua l ly  determine whether customers i n  
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A 

wnd l  es . 
3 service 

:LECs so 

We' r e  t e l l  i ng you you can 

t h a t  you ' re  w i l l  i n g  t o  se 

ong as the CLEC agrees t o  
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any s i g n i f i c a n t  numbers a r e  being deterred from moving because 

o f  t h i s  po l i cy?  

A 

fac ts ,  but  even i f  we d i d n ' t  have t h i s  t h a t  shows how e f f e c t i v e  

i t  i s ,  we're i n  a s i t u a t i o n  where you ' re  - -  on the  one hand, 

you've already incurred customer acqu is i t ion  cost ,  you've 

already incurred the cost t o  s e t  up the customer, you ' re  

ge t t i ng  $600 a year i n  pure revenue from a customer i f  you j u s t  

agree t o  continue t o  s e l l  them FastAccess, and you ' re  choosing 

instead t o  p lay  chicken w i t h  them. I mean, t o  me, t h a t  t e l l s  

us what we r e a l l y  need t o  know i n  terms o f  why are they doing 

t h i s .  They on ly  do t h i s  because i t  improves t h e i r  p r o f i t ,  and 

the on ly  way t o  improve your p r o f i t  by g i v i n g  up $600, i f  you 

bel ieve t h a t  the  a l te rna t i ve  i s ,  the customer i s  going t o  say, 

I d o n ' t  want the  CLEC, and buy a l l  o f  i t s  services from you. 

We1 1, there i s  t h i s  in te r rogatory  which gives us 

I s n ' t  t h a t  what bundling does w i t h  any customer? 

You know, we're not preventing you from o f f e r i n g  

t refuse t o  s e l l  a service,  

1 t o  the  customers o f  other 

a f a i l e d  e n t r y  s t ra tegy.  

I mean, t h e r e ' s  a This i s  not t h a t  extreme a suggestion. 

?eason why the Commission found t h i s  t o  be ant icompet i t ive 

i l r eady  several t imes.  I t ' s  b l a t a n t l y  ant icompet i t ive.  

Q 

t o l l  service t o  i t s  customers who move away from i t s  

But i t ' s  okay f o r  M C I  t o  refuse t o  provide f l a t  r a t e  
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A I f  you - -  I tel 
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you w h a t .  I f  you would agree t o  
give MCI free access t o  the loop for long distance, I ' l l  bet 
you they would offer t h a t  long distance service t o  a l l  your 

customers on a non-stand-alone basis. 
offer t o  every other carrier t h a t  we're making back t o  you, 

we're going t o  pay for a l l  the facil i t ies we're going t o  buy t o  
provide local, we're going t o  pay their entire costs, and we're 
going t o  l e t  you use them for free just so you q u i t  punishing 
your own customers, then maybe we could have a debate about 
this. B u t  the MCI example of bundling i s  fundamentally 
different. 

Q 

I f  you would make the 

Does t h a t  change the fact t h a t  your other client, 
AT&T, does i n  fact offer a f l a t  rate service while MCI doesn't? 

A I f  the AT&T f l a t  rate service, which i f  i t  i s  indeed 
offered irrespective of your local provider, a fact t o  which so 
far only you have testif ied,  bu t  even i f  t ha t ' s  t h a t  true, i f  

i t  were really profitable - -  I mean, f i r s t  of a l l ,  i t  would 

have t o  be priced t o  reflect t h a t  they were paying access 
charges, and i f  i t  was really successful, then MCI would copy 
i t .  I mean, the fact t h a t  AT&T and AT&T alone has t h a t  i n  the 
narketplace t e l l s  me t h a t  tha t ' s  not a l l  t h a t  relevant. Again, 

this i s n ' t  about w h a t  they do for long distance service. I t ' s  
just simply about - -  i s  w h a t  you're proposing, i s  w h a t  you're 
insisting on over and over again no matter how often we come t o  
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I s  i t  a reasonable t h i s  Commission and other Commissions: 

pract ice? 

MR. LACKEY: Thank you, Madam Chairman. 

CHAIRMAN JABER: Thank you, Mr. Lackey. We're going 

t o  take a one-hour lunch break. Let  me j u s t  t e l l  everyone the  

game p lan i n  terms o f  t ime f o r  t h i s  evening. This i s  on l y  a 

two-day hearing, and ton igh t  w i l l  be the  day t h a t  we go the  

longest. Tomorrow i s  no t  a long day f o r  t h i s  Commission; today 

has t o  be. So I would ask t h a t  everyone, you know, act  

expedi t ious ly  i n  t h e i r  questions and t h a t  the  responses are as 

concise as possible.  We're going t o  take a one-hour lunch 

break. 

(Lunch recess. 1 

CHAIRMAN JABER: L e t ' s  get  back on the  record. 

S t a f f ,  I t h i n k  i t  was your tu rn ;  i s  t h a t  r i g h t ?  

MS. CHRISTENSEN: Yes, I bel ieve we' r e  - - i t  ' s t ime 

t o  question Mr. Gi l lan.  

CROSS EXAMINATION 

3Y MS. CHRISTENSEN: 

Q We j u s t  have a few questions f o r  you. Turning t o  

'age 8 o f  your d i r e c t  testimony, Lines 1 through 6. Do you 

lave a copy o f  t h a t ?  

A Page 8, yes. 

Q Page 8, Lines 1 through 6. It addresses Bel lSouth 's  

-efusal t o  provide DSL and r i s k i n g  t h e i r  disconnection because 
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BellSouth expects t o  r e t a i n  both the  DSL and voice service.  

your opinion, what i s  the l i k e l i h o o d  t h a t  a customer would 

remain w i t h  BellSouth f o r  both l o c a l  voice serv ice and DSL i f  

the customer was informed h i s  DSL serv ice would be 

disconnected, i t ' d  be switched t o  l o c a l  voice provider? 

I n  

A I t ' s  extremely high. As I indicated,  the  data 

suggests t h a t  i t ' s  i n  excess o f  80 percent t h a t  they would s tay  

w i th  BellSouth as a r e s u l t .  

Q Okay. And y o u ' r e  r e f e r r i n g  - -  the  80 percent t h a t  

you ' re  r e f e r r i n g  t o  i s  i n  response t o  - -  o r  Bel lSouth 's  

response t o  S t a f f ' s  I n te r roga to ry  Number 24 t h a t  we've 

prev ious ly  re fe r red  t o ,  and t h a t ' s  on Page 16 o f  Hearing 

Exh ib i t  Number 7; i s  t h a t  cor rec t?  

A Yes. 

Q Can you exp la in  how you come up w i t h  the  80 percent? 

A Well , M C I  had a c e r t a i n  number o f  customers t h a t  had 

chosen t o  come t o  M C I  

t h e i r  FastAccess. Bel 

subset o f  customers a t  

ind ica te .  A t  any r a t e  

ut were informed t h a t  they would l ose  

South went back and looked a t  t h a t  

some p o i n t  l a t e r ,  which I - - i t  doesn ' t  

i t  says t h a t  they sampled 10 percent o f  

those re jec ted  phone numbers and on ly  18 percent o f  those 

customers had voice serv ice w i t h  an ALEC. So you s t a r t  w i t h  a 

base o f  a l l  the  customers t h a t  wanted t o  go t o  M C I  and now you 

look a t  i t , and on ly  18 percent had ended up w i t h  a CLEC, which 

would i nd i ca te  t h a t  82 percent o f  t he  customers had decided t o  
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stay w i t h  BellSouth. 

Q Do you bel ieve t h a t ' s  representat ive o f  MCI's 

re jec t ion? I mean, i s  t h a t  representat ive o f  other CLECs, or 

how f a r  do you t h i n k  t h a t  t h a t  would extend? 

A Well, I th ink  i t ' s  - -  I have no reason t o  be l ieve 

tha t  i t  was a b ias sample, so I would be l ieve  t h a t  t h a t  would 

be representative. And as I indicated before, t h i s  only makes 

sense as a p o l i c y  f o r  BellSouth t o  give up the  $600 a month i n  

revenue from - -  o r  $600 a year i n  revenue from a customer f o r  

which there 's  r e a l l y  no addi t ional  incremental costs - - they 've 

a1 ready incurred a1 1 the costs t o  get i t  up and running - - and 

market the customer unless they f e l t  t h a t  t he  gamble would pay 

o f f  and the customer would come back t o  them f o r  voice. 

Q Okay. What i s  the l i k e l i h o o d  i f  a customer wants 

BellSouth FastAccess t h a t  t h a t  customer would migrate t o  

BellSouth's voice service i f  i t  i s  required t o  obtain 

Fas tAccess? 

A Okay. That 's a c t u a l l y  the question I thought we were 

answering already. They would s tay w i t h  BellSouth or go t o  

BellSouth i n  order t o  keep the  FastAccess. 

Q L e t ' s  r e f e r  t o  Page 10 o f  your d i r e c t  testimony, 

Lines 7 through 8. It states tha t  BellSouth i s  threatening t o  

disconnect a service t h a t  i s  seen as a nat ional  p r i o r i t y .  Why 

do you bel ieve the deployment o f  DSL i s  seen as a nat ional  

p r i o r i t y ?  
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A The section, I guess i t ' s  706, o f  t h e  Telecom Act 

encouraged the deployment o f  high-speed connections. 

t h a t  t h a t  theme also runs through the  FCC's t r i e n n i a l  review 

deci s i  on. 

I t h i n k  

Q Okay. L e t ' s  look a t  Page 11 o f  your d i r e c t  

testimony, Lines 8 through 9. It states t h a t  Bel lSouth 's  

pol i c y  e f f e c t i v e l y  forecloses voice compet i t ion f o r  those 

customers des i r i ng  FastAccess service.  Would you elaborate on 

t h a t  statement, please. 

A It j u s t  goes back t o  - -  t h a t  customers, p a r t i c u l a r l y  

customers t h a t  have already gone through the  t r o u b l e  t o  get 

FastAccess up and running, are going t o  be discouraged from 

choosing a d i f f e r e n t  voice prov ider  i f  they have t o  g ive  up 

t h e i r  FastAccess or  t h e y ' r e  refused FastAccess as a r e s u l t  o f  

t h a t  decis ion.  And t h i s  place you c i t e  me t o  i s  a c t u a l l y  where 

I b r i n g  out  t he  f a c t  t h a t  60 percent o f  FastAccess customers 

are a lso  CompleteChoice customers. I t ' s  t he  most a t t r a c t i v e  

p a r t  o f  t he  marketplace t h a t  Bel lSouth i s  apply ing t h i s  p o l i c y  

t o .  

Q Can you expla in  a l i t t l e  b i t  why t h a t ' s  the  most 

a t t r a c t i v e  p a r t  o f  the market? What makes those customers most 

a t t r a c t i v e ?  

A Because they buy a complete packet. They des i re  a 

whole bunch o f  features f o r  which t h e y ' r e  w i l l i n g  t o  pay a 

premium p r i c e ,  and as a r e s u l t ,  those are the  customers t h a t  
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lave the greatest price above cost out  there. They're the 
iighest margin customers i n  the marketplace. A t  least i n  the 

\esidential marketplace they would be the highest margin 
:ustomers. 

Q Okay. So l e t  me make sure I'm understanding 
:orrectly t h a t  those are the ones t h a t  have the highest profit 
iargin for Bel lSouth as we1 1 as for any CLEC - - 

A 

Q 
A - -  yes. 
Q Okay. In your opinion,  has the FCC made a 

For any potential CLEC - - 
- -  t h a t  would be competing for those? 

jetermi nation whether Bel 1 South s pol icy of d i  sconnecti ng a 
'astAccess service as a result of the customer's migrating i t s  

i s d i  scrimi natory? 
y made a 
a rule t h a t  

local voice service from Be 
A No. I t h i n k  they 

jetermination t h a t  they don 

irohi bi t s  i t  . 

lSouth t o  a CLEC 

have only actual 
t currently have 

134 

Q Okay. And, i n  your opin ion ,  i s  a resale service 
strategy a viable method for a company t o  pursue i n  the long 

term? 
A No, and i t ' s  not even viable i n  the short term. I 

,nean, tha t ' s  why resale numbers, for instance, i n  Florida - - 
this trend i s  true anywhere i n  the country - -  are down, I d o n ' t  

know, maybe 90 percent from their h igh .  

70,000 resol d 1 i nes i n  Bel 1 South territory today. 

There's less t h a n  
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Q And, i n  your opinion, i s  the i n t e n t  o f  the Act t o  

encourage resale s t ra tegy as a long-term st ra tegy f o r  the  

telecommunications market? 

A No. I t h i n k  the Act i s  completely e n t r y  s t ra tegy 

neutra l .  People can use f a c i l i t i e s .  They can buy UNEs, o r  

they can do resale. The Act, I believe, would - - and a c t u a l l y  

BellSouth, i t ' s  one area we seem t o  agree, they provided the  

same answer i n  a discovery response. The Act i s  not  intended 

t o  t r y  and encourage one form o f  en t ry  over another form o f  

entry.  I t ' s  neut ra l .  

Q Over the  long haul, does the Act have a preference 

f o r  which type o f  strategy? 

A No. 

Q I s  i t  whi le  on f a c i l i t y - b a s e d  versus resale-based 

over the  long haul , or  you d o n ' t  - - 
A No. The Act i s  agnostic. 

Q Let me ask, i n  your opinion, i n  the  past three years 

have the CLECs focussed on providing DSL serv ice o r  voice 

service? 

A D i f f e r e n t  CLECs have focussed on d i f f e r e n t  product 

mixes. A Covad, a Northpoint, a Rhythms focussed on prov id ing  

DSL service along w i t h  a number o f  other ent rants ,  almost a l l  

o f  which are bankrupted today - - we1 1 , actual l y  bankrupt and 

defunct. Other entrants have focussed on prov id ing  voice 

services. 
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Q Well, which would be the greatest percentage? Would 

the greatest percentage of the CLECs be concentrating on voice 
service provi si on or DSL provi si on? 

A I real 1 y d o n ' t  know. Today, i t  ' s probably more voice 
because there are ways t o  provide voice such as UNE-P .  I mean, 
i f  you look a t  BellSouth's DSL footprint, i t ' s  largely based on 
equipment instal 1 ed i n  remote terminal s .  There are no remote 

terminal collocations i n  the state of Florida, so there's 
nobody t h a t  has an ability t o  offer a comparable footprint. 
Just t h a t  alone would suggest t o  me t h a t  right now there's mor 
emphasis on voice because there's a strategy t h a t  people can 
pursue w i t h o u t  having i t  lead them t o  bankruptcy. 
appear t h a t  a data-only strategy for CLECs starting without a 
voice monopoly like BellSouth have had a profitable path. 

I t  does not 

Q Let me ask you, I t h i n k  earlier i n  cross-examination 
you were asked about competition w i t h  cable companies and I 

guess i n  trying t o  make an analogy t h a t  tha t ' s  a k i n  t o  the 
competition w i t h  the DSL. Does cable have the same impact on 
the provision of local voice service t h a t  DSL service has on 
voice service? 

A Now, of the cable modem service i s  typically not 
offered i n  combination w i t h  voice service? Most cable 
companies do not  offer voice service, so i t ' s  just a different 
technology platform, and i t  i s  offered by a different type of 

provider. BellSouth's FastAccess service i s  really offered 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21  

22 

23 

24 

25 

137 

as part - - or and they're certainly trying t o  make i t  part of 

the customer's a b i l i t y  t o  get voice service. Cable companies 

d o n ' t  practice the kind of conduct t h a t  BellSouth i s  here. 

T h a t  ' s why there ' s no compl a i  n t  aga ins t  cab1 e companies. 
So w h a t  you're saying is  cable companies d o n ' t  Q 

compete i n  the voice market a t  a l l  a t  this poin t  i n  time? 
A Generally they d o n ' t .  I d o n ' t  t h i n k  - -  I d o n ' t  t h i n k  

t h a t  there's currently - -  I'm not aware of a cable voice 
provider i n  Florida any longer. 

Q Okay. If  BellSouth had two lines t o  a customer's 
home and could provision FastAccess service over t h a t  1 i ne, 
wer the second line, i n  a case where the customer was already 
recei v i  ng CLEC voi ce servi ce b u t  not FastAccess service, 
~ o u l d n ' t  you agree t h a t  you could have a seamless connection 
3ver t h a t  second 1 i ne? 

A I 'm sorry. Is the starting po in t  t h a t  the customer 
ias one line t h a t  they're using for voice and the DSL service 
md then they get a voice provider? 

Q No. They're not receiving DSL service and 

they would - -  i n  the scenario, the customer - -  BellSouth has 
l a i d  two pairs of wires t o  the home. Over one pair they're 

je t t ing  UNE-P service from a CLEC.  They have not received any 

type of DSL service from a CLEC or from BellSouth, b u t  i t  i s  
zapable for them t o  receive DSL service. 
:onceivably provision i t s  FastAccess service over the second 

Could BellSouth 
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l i n e ,  and would t h a t  comply w i t h  the Commission's previous 

p o l i c i e s  t h a t  the t r a n s i t i o n  be seamless, t h a t  i t  would appear 

seamless t o  the customer? 

A I t ' s  h igh ly  un l i ke l y ,  because whi le  they have the  

second loop there, i t  i s  probably not t r u e  t h a t  t h a t  second 

loop i s  cross-connected and a c t i v a t i n g  a second jack i n  every 

room i n  the house. So i f  you do what you would normally do and 

j u s t  put  FastAccess up on the loop t h a t  i s  prov id ing voice 

service, the customer knows t h a t  every jack from which i t  can 

draw d i a l  tone i s  a jack i t  can p lug a computer i n .  

I f  you run a separate loop t o  the  house, not on ly  

does BellSouth have t o  dispatch the t ruck ,  bu t  then i t  has t o  

make sure t h a t  i n  t h a t  house the  jacks a re  able t o  accommodate 

a p l u g - i n ,  which means they have t o  get i ns ide  the  house, they 

have t o  make an appointment w i t h  the customer, they have t o  

reach them, then even i f  they do go i n  the  customer's house, 

t h e i r  o f f e r  on t h a t  second-l ine s t ra tegy i s  t o  on ly  make one 

jack operational. 

So compared t o  p u t t i n g  the service up on - -  you know, 

i n  the same way they would do i t  f o r  t h e i r  own customers where 

the customer knows t h a t  every jack t h a t  has voice service they 

can move t h e i r  computer t o ,  they would be having t o  l e t  a 

BellSouth technic ian i n  the house, t hey 'd  have t o  have the  

technician i n s t a l l  another jack.  They'd on ly  then have one 

jack, and i f  they wanted t o  move the computer from one bedroom 
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t o  another bedroom and may o r  may not be operat ional ,  I f i n d  

those t o  be completely d i f f e r e n t  customer experiences. 

Q 

about C a l l  Memory and ce r ta in  other services. Can you expla in  

whether o r  not C a l l  Memory can be provisioned as a stand-alone 

Okay. Let me ask you about - -  you had some questions 

service,  i n  your opinion? 

A 

Q Memory C a l l  , excuse me. 

A 

I guess i t ' s  Memory C a l l .  

I had i t  as a stand-alone service f o r  a number o f  

years where I d i d  not buy basic l oca l  exchange - -  I d i d  not  b 

loca l  exchange service from BellSouth but  d i d  have a voice 

mailbox, you know, assigned t o  an o l d  phone number t h a t  I 

d i d n ' t  want t o  lose service on. So they do o f f e r  i t  as a 

stand-alone. Again, you know, I f i n d  t h a t  whole t h i n g  a 

d i s t r a c t i o n  j u s t  because t h a t  i s n ' t  what our complaint i s  

about. We're not here - - we're not  i n  a p o s i t i o n  t o  t r y  and 

t a l k  about everything t h a t  conceivably could happen. We have 

having a voice 

one speci f i c i nstance. 

Q Okay. Can you have DSL without 

service? 

A I mean, i t ' s  t echn ica l l y  possib e. 

dhether o r  not  - -  i s  i t  economically p rac t i ca l  

service t o  cover the e n t i r e  cost o f  a loop, wh 

complaint i s  t i e d  t o  the commitment t h a t  we w i  

he question i s  

f o r  the DSL 

ch i s  why our 

1 g ive them the  

use o f  the  loop f o r  f ree so t h a t  there i s  no economic loop cost 
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imposed on the  prov is ion  o f  t h e i r  DSL service.  

have - -  i f  you d o n ' t  have access t o  the loop f o r  f ree ,  then i t  

becomes economically troublesome t o  t r y  and recover the  e n t i  r e  

cost o f  a loop from the  DSL f a c i l i t y ,  the  DSL serv ice  i t s e l f .  

I f  you d o n ' t  

Q Does BellSouth obta in  revenues from the  CLEC i n  a 

UNE - P arrangement? 

A Yes. 

MS. CHRISTENSEN: S t a f f  has no f u r t h e r  questions. 

CHAIRMAN JABER: Redirect .  

Oh, Commissioners, I should ask, do you have 

questions? 

Commi s s i  oner Baez. 

COMMISSIONER BAEZ: I j u s t  have a couple. 

Mr. G i l l an ,  can you exp la in  once again the  d i f f e r e n c e  between 

what the  r e l i e f  granted as p a r t  o f  the FDN and Supra dockets i s  

and what the  r e l i e f  t he  p a r t i e s  are asking i n  t h i s  docket? 

THE WITNESS: For UNE-P, and I'll come back t o  t h a t  

i n  a second, f o r  UNE-P t h e r e ' s  r e a l l y  on ly  th ree  t h i n g s  t h a t  

would happen. One, because i t ' s  a complaint, i t  would - -  t he  

a b i l i t y  t o  have your customers r e t a i n  FastAccess o r  ge t  

FastAccess would apply t o  a l l  ca r r i e rs ,  no t  j u s t  Supra and FDN. 

So i t ' s  s o r t  o f  an admin is t ra t i ve  convenience e f f o r t  t h a t  was 

i n i t i a t e d  by the  associat ion i n i t i a l l y .  

Secondly, t he  Commission has unambiguously requ i red  

tha t  i f  you already have FastAccess, i t  may not  be taken away 
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from you. So we're asking also t h a t  customers must not be - -  

customers s h o u l d n ' t  be required t o  have t o  give up a voice 

provider they already have i n  order t o  o b t a i n  FastAccess, t h a t  
basically the customer could make the decision whether t o  have 
FastAccess or retain FastAccess be treated the same. 

And then third, while the Commission has already 
decided t h a t  the migration of a UNE-P customer should be 
seam1 ess and w i t h o u t  a1 ter i  ng the service, Bel 1 South ' s proposal 
as t o  how t o  implement t h a t  direction i s  t o  run a second line 
t o  the customer, completely knock down their service, i n  effect 
go through the scenario I just discussed w i t h  staff about 
trading a second line DSL arrangement where the customer would 

have t o  l e t  the BellSouth rep i n ,  do the - -  install the jack. 
And we feel t h a t  tha t ' s  just not w h a t  the Commission - -  when 
the Commission sa id  seamless and without altering the 
arrangement, you meant the customer woul dn t be disrupted, they 
wouldn ' t  have t o  engage i n  other 
arrangement woul dn t be physical 
reinstalled i n  a different way. 

Now, the oddity on the 
actually really asking for any o 

activities, and the 
y brought down and physical l y  

So those are the three things. 
U N E - L  i s  t h a t  we're not 
' t h a t  anymore for UNE-L  

because there are a bunch of other issues those housekeeping 
details create, and those housekeeping details really are being 
adequately addressed by the carrier t h a t  i s  interested i n  t h a t  

arrangement, FDN. So while the issue i s  s t i l l  i n  th is  docket, 
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e v i d e n t i a l l y  we're not asking t h a t  you change any o f  the status 

quo. 

COMMISSIONER BAEZ: A fo l low-up. On the t h i r d ,  the  

t h i r d  r e l i e f  o r  the t h i r d  so lu t i on  t h a t  you discussed, how much 

o f  t h a t  i s  not being addressed, or t o  your knowledge, has i t  

been addressed i n  the previous dockets, the FDN and the Supra 

dockets? 

THE WITNESS: Well, when we read the  Commission's 

order, we thought the term "seam1 ess and wi thout  d is rup t ion"  

was, w e l l ,  not  per fect .  I mean, i t  was p r e t t y  c lear  t h a t  when 

uJe read the phrase "seamless and without d i s rup t i on , "  you were 

saying you d i d n ' t  want the  customer t o  be inconvenienced. Now, 

i n  t h a t  sense, I guess I ' d  say you've already addressed i t  

because the answer "seamless and without d is rup t ion"  i s  p r e t t y  

straightforward standard. You went on t o  say t h a t  you were 

going t o  l e t  BellSouth s o r t  o f  f i g u r e  out how t o  do i t , but  

that was standard. 

We bel ieve t h a t  the  way they 've come up w i th  doesn' t  

neet t h a t  standard a t  a l l .  

standard, t h a t  i f  you put  i n  a system where a completely new 

f a c i l i t y  has t o  be i n s t a l l e d ,  the  customer, i n  e f f e c t ,  loses 

-astAccess and gets i t s  equivalent o r  gets a new FastAccess 

service brought up but  t h a t  the customer has t o  be home t o  l e t  

i n  a service rep, t h a t  the company has t o  r o l l  a t ruck ,  t h a t  

111 t h a t  has t o  be coordinated, I mean, j u s t  i n  your l i f e ,  you 

It doesn' t  p laus ib l y  meet t h a t  
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know, being there f o r  a phone company person t o  come i n  your 

house i s  not t h a t  simple. 

I t ' s  d i s rup t i ve  t o  the  customer; i t ' s  d i s rup t i ve  t o  

the company; and then the  end product i s  instead o f  having 

FastAccess ava i lab le  t o  you a t  any jack i n  your house, you have 

t h i s  one jack t h a t  you have t o  designate. And ac tua l l y ,  now 

t h a t  I ' m  on t h i s  - -  and on top  o f  t h a t  they say i f  they d o n ' t  

have t h a t  second f a c i l i t y  ava i lab le ,  they re1 ieve themselves o f  

the  ob l i ga t i on  t o  provide FastAccess a t  a l l .  

none o f  t h a t  conforms t o  seamless and wi thout  a1 t e r i n g .  

I mean, t o  me, 

COMMISSIONER BAEZ: A l l  r i g h t .  But t h i s  extended 

process t h a t  you've described, do you know i f  t h a t  standard 

came about as part  o f  Commission - - as par t  o f  t he  Commission 

decision? That sounds l i k e  a c l a r i f i c a t i o n .  I ' m  wondering - -  
t h e r e ' s  been a f a i r  amount o f  discussion a f t e r  t he  f a c t  o f  t he  

FDN - - o f  what the  FDN order meant, and I ' m  wondering i f  t h a t  

standard - -  i f  you can re f resh  my memory whether t h a t  standard 

was establ ished as a p a r t  o f  f u r t h e r  c l a r i f i c a t i o n  on the  part  

o f  the  Commission panel, I guess. 

THE WITNESS: I t h i n k  the  standard came about - -  you 

know what? I d o n ' t  know. I d o n ' t  know whether i t  was i n  the  

o r i g i n a l  dec is ion or  i n  the  c l a r i f i c a t i o n .  

COMMISSIONER BAEZ: Okay. 

THE WITNESS: It i s  a less c r i t i c a l  issue t o  FDN 

because the customers t h a t  they s e l l  t o ,  t h e r e ' s  a l o t  o f  
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manual a c t i v i t y  i s  those customers anyway. Whereas, Supra i n  

the UNE-P environment, the whole reason UNE-P works i s  t h a t  i t  

doesn't  d i s rup t  the customer very much. And so when you 

introduce a d i s rup t i on  i n  t h a t  customer segment, i t  has 

enormous consequences. So t h a t ' s  why i t ' s  s o r t  o f  here i n  

f r o n t  o f  you through t h i s  path instead o f  through the FDN path.  

COMMISSIONER BAEZ: Okay. On the  second type o f  

r e l i e f  t h a t  you were t a l k i n g  about, I guess I ' m  t r y i n g  t o  

d i s t i l l  i t  i n  my mind. 

another way o f  saying i t  be t h a t  the  p a r t i e s  would l i k e  

BellSouth t o  o f f e r  FastAccess - -  o r  make FastAccess serv ice 

ava i lab le  t o  a l l  customers regardless o f  who t h e i r  voice 

provider i s ?  

I s  i t  as simple as saying t h a t  - -  would 

THE WITNESS: A l l  customers on UNE-P because 

the operational issues are s i m p l i f i e d ,  yes. 

COMMISSIONER BAEZ: F a i r  enough. 

THE WITNESS: And, i n  f a c t ,  I'll make i t  even 

simpler. The r e l i e f  s p e c i f i c a l l y  would j u s t  b o i l  down t o  o f f e r  

i n  F lo r i da  the  contract  amendment t h a t  they o f f e r  f o r  

Louisiana. It s a two-page cont rac t  amendment. They' r e  

implementing i t  today manually. E v i d e n t i a l l y  they  w i l l  have i t  

operational on an automated bas is  by February o f  next year. 

And i f  t h a t  were ava i lab le  here, i t  would take care o f  t h i s  

exact ly,  I t h i n k .  

COMMISSIONER BAEZ: And I know y o u ' r e  no t  an 
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attorney, but it's your nonlegal opinion that this Commission 
has the authority to require FastAccess service to be made 
available to every - - 

THE WITNESS: Yes, I think in this case it does. 
COMMISSIONER BAEZ: - - UNE - P customer. 
THE WITNESS: Yes. 
COMMISSIONER BAEZ: Okay. And one more line of 

questions. As part of the cross-examination with Mr. Lackey, 
you alluded to a market segment or you alluded to some fact 
that most DSL customers - -  most FastAccess customers happen to 
be CompleteChoice customers. 

THE WITNESS: Yes. 
COMMISSIONER BAEZ: What is the significance - -  can 

you explain for me what the significance of that is, and should 
we be - -  is it your opinion that the Commission should be 
focussed on that kind of segmentation as part of its analysis? 

THE WITNESS: The answer to the second part is, no, I 
don't think it's important for your analysis. 
an anticompetitive act no matter how you look at it. I was 
bringing it up because CompleteChoice is the highest-priced 
product that BellSouth offers residential customers. In 
region-wide, the take rate for that highest-priced product is 
about 35 percent, I think. In FastAccess environment, 
60 percent of the people take it. 
it as an illustration of BellSouth's conduct here can be 

I think this i s  

So I was just trying to use 
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explained, because not on ly  do they not want t o  l ose  these 

customers, bu t  they r e a l l y  d o n ' t  want t o  lose  these customers. 

And these are a lso  the  customers t h a t  are going t o  

a t t r a c t  the  most amount o f  competit ion a t ten t i on .  They're 

c l e a r l y  not the  only  customers t h a t  subscribe t o  FastAccess, 

and we're not  asking you t o  l i m i t  the r e l i e f  t o  j u s t  t h a t  

customer segment. Qui te f rank l y ,  any customer t h a t  wants t o  

take i t s  voice somewhere e l se  f o r  whatever se t  o f  reasons we 

t h i n k  should be permit ted t o  do so wi thout  being punished by 

l o s i n g  i t s  FastAccess o r  being denied access t o  it. 

So I wouldn' t  use i t  i n  your analys is  a t  a l l .  I was 

j u s t  t r y i n g  t o  use i t  i n  p a r t  t o  answer M r .  Lackey's concerns 

t h a t  I was - -  t h a t  I d i d n ' t  have enough f a c t s  t o  support my 

i n t e r p r e t a t i o n  o f  t h e i r  incent ive  o r  t h e i r  mot ivat ion.  

CHAIRMAN JABER: Commissioners, do you have any other 

questions? 

Commi ss i  oner Deason. 

COMMISSIONER DEASON: Thank you. Mr. G i l l a n ,  I want 

t o  ask you a few - -  t he  way I have in te rp re ted  your testimony, 

and I may be overs imp l i f y ing  i t , and I apologize i f  I am, and 

cor rec t  me i f  I'm wrong, bu t  the  essence o f  your test imony, I 

take i t , i s  t h a t  i n  the  s i t u a t i o n  where the re  i s  an e x i s t i n g  

Bel 1 South customer tak i  ng 1 oca1 service and t a k i n g  FastAccess 

service,  t h a t  i n  a s i t u a t i o n  where t h a t  customer wishes t o  

migrate l oca l  service t o  a CLEC, t h a t  Bel lSouth i s  w i l l i n g  t o  
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r i s k  l o s i n g  a l l  revenue from t h a t  customer by r e q u i r i n g  t h a t  

t h a t  customer, i f  they t rans fe r  t h e i r  l o c a l  serv ice,  t h a t  they  

have t o  g ive up t h e i r  FastAccess service.  So i t ' s  a quest ion 

o f  zero revenue - - i gnor ing  the UNE-P revenue f o r  a moment. 

I t ' s  a question o f  zero revenue o r  100 percent revenue, and 

according t o  your i n t e r p r e t a t i o n  o f  the  numbers, t h a t  t h e y ' r e  

probably going t o  be successful r e t a i n i n g  100 percent o f  t h e  

revenue 80 percent o f  t he  time. 

THE WITNESS: Yes. 

COMMISSIONER DEASON : Now, i n  the  reverse s i t u a t i o n  

where there i s  an e x i s t i n g  CLEC customer, and j u s t  f o r  t h e  sake 

o f  t h i s  question assume t h i s  customer has never been a 

BellSouth customer, and they wish t o  acquire DSL serv ice and 

i nqui r e  Bel 1 South about obta in ing FastAccess serv ice,  and 

according t o  current  Bel lSouth p o l i c y  t h a t  customer i s  t o l d  

tha t  they d i d  not  q u a l i f y  f o r  FastAccess serv ice  because they  

do not  receive l o c a l  serv ice from BellSouth, i s  i t  your 

pos i t i on  t h a t  Bel lSouth i s  once again w i l l i n g  t o  take t h a t  r i s k  

o f  i n  t h a t  s i t u a t i o n  ob ta in ing  they have zero revenue from t h a t  

customer, t h e y ' r e  w i l l i n g  t o  take the r i s k  o f  mainta in ing zero 

revenue, or  t h e y ' r e  going t o  get 100 percent o f  t h e  revenue, 

tha t  being the  l o c a l  revenue p lus the FastAccess revenue? 

THE WITNESS: Yes. 

COMMISSIONER DEASON: Do you have any in fo rmat ion  as 

t o  how - -  what percentage o f  t ime they would be successful w i t h  
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that  strategy? 

THE WITNESS: No. No, I d o n ' t .  But since CLECs have 

about a 10 percent share o f  t he  mass market, the  type o f  

customers we' re  t a l k i n g  about, both bus and res ,  and i t ' s  about 

10 percent i n  both, i n  small bus and the res markets, they 

dould on l y  confront t h a t  question about, you know, one- tenth as 

f requent ly  as t h e  former one o f  where t h e y ' r e  deal ing w i t h  one 

o f  t h e i r  own subscribers. So I d o n ' t  r e a l l y  have s t a t i s t i c s  

tha t  w i l l  t i e  us d i r e c t l y  t o  what the  impact i s  on customers 

tha t  c u r r e n t l y  have a CLEC f o r  voice, they want t o  get 

FastAccess, t h e y ' r e  t o l d  they are not ,  what i s  the  customer's 

behavior, I d o n ' t  have t h a t  s t a t i s t i c .  

I t h i n k  t h e y ' r e  tak ing  t h a t  be t  i n  part  because 

they ' re  s t i l l  i n  an environment where CLEC penetrat ion i n  t h i s  

market i s  so modest, you know, 10 percent; t h a t  however o f t e n  

the deal doesn' t  work out  f o r  them, i t ' s  a r e l a t i v e l y  small 

f r a c t i o n  compared t o  the  issue o f  t r y i n g  t o  re ta ined customers 

they have a1 ready gotten. 

COMMISSIONER DEASON: Well ,  i n  a s i t u a t i o n  where - -  
and l e t ' s  j u s t  take i t  out  o f  t he  context  f o r  j u s t  a moment, i f  

we can, out o f  a telephone s i t u a t i o n .  There's a business ou t  

there. You're an economist. There's a business out there  

t h a t ' s  i n  the  business o f  making money s e l l i n g  whatever they 

have. 

customer, and they get an i n q u i r y  from t h a t  customer about 

They're no t  g e t t i n g  any revenue from t h i s  s p e c i f i c  
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obtaining some service. And the  business says, wel l  , we cannot 

get your $600 a year because the  only  way we're going t o  take 

your $600 a year i s  i f  you also, you know, take an addi t ional  

service from us. That j u s t  doesn't  seem t o  work - -  I mean, i n  

the normal competit ive market, you j u s t  don ' t  see t h a t  

happening very of ten.  

THE WITNESS: Well , i t  wouldn't .  And i t  makes no 

sense here because Bel lSouth's s t o r y  i s  the other service they 

want t o  s e l l  the customer i s  res iden t ia l  loca l  service which 

they continue t o  t e l l  i s  below cost.  So how i s  i t  t h a t  t h e y ' r e  

made be t te r  o f f ?  I f  they s e l l  t he  customer j u s t  FastAccess and 

the CLEC continues t o  provide the  voice, and again under what 

I ' m  discussing, they would g ive BellSouth use o f  those 

f a c i l i t i e s  f o r  f ree.  The service t h a t  BellSouth wants the  

customer t o  b r i n g  t o  i t  i s  the service t h a t  they constant ly  

t e l l  you i s  pr iced below cost. So how i s  t h a t  t h e y ' r e  made 

be t te r  o f f  by mixing the  p r o f i t a b l e  service, FastAccess, w i t h  

the unprof i tab le res iden t ia l  voice service? On i t s  face, none 

o f  t h i s  makes any sense. 

COMMISSIONER DEASON: And then t h a t  ra ises - -  the 

next question i s ,  does t h a t  mean t h a t  the technical 

d i f f i c u l t i e s  which BellSouth ind icates ex i s t s ,  i s  t h a t  the  

reason why t h e y ' r e  w i l l i n g  t o  forego the $600 a year i n  

revenue? 

THE WITNESS: No, I d o n ' t  t h ink .  I n  f a c t ,  I t h i n k  
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one o f  t h e i r  discovery responses they ind ica ted  i t ' s  not  

re levant whether the customer even pays f o r  the  service, i t ' s  

because we want t o  do i t  or something t o  t h a t  e f f e c t .  I can 

d i r e c t  you t o  the discovery responses. I t ' s  not  much b e t t e r  

than what I said, but i t ' s  a l i t t l e  d i f f e r e n t .  Because i f  you 

look a t  the operational issues, and I t h i n k  the  other witnesses 

address them more c l e a r l y ,  bu t  BellSouth was al lowing these 

orders t o  happen and al lowing customers t o  go t o  UNE-P and 

al lowing the FastAccess t o  continue, and then they spent money 

t o  take i t  away. And as a p rac t i ca l  matter, t he  Louisiana 

Commission has ordered them t o  cease t h i s  p rac t ice .  

Administrat ion required a two-page contract  t h a t  ca r r i e rs  are 

s igning today f o r  t h a t  s ta te  o f  Louisiana. So the  operational 

hurdle i n  terms o f  contract  administrat ion i s  w r i t i n g  Louisiana 

and F lo r ida  a t  the top  o f  t h a t  contract  instead o f  j u s t  

Loui s i  ana. 

And t h e i r  OSS systems, t h e y ' r e  a l l  region-wide. So 

once they make t h i s  work i n  Louisiana, making i t  work i n  

F lo r ida  should be no operational hurdle whatsoever. 

You know, Commissioner, I ' v e  been doing t h i s  a long  

time. I remember when equal access was impossible. I remember 

when interlATA equal access was impossible. 

unbundling was impossible. 

impossible. You know, the  one t h i n g  an incumbent w i l l  always 

t e l l  you when you ' re  look ing a t  doing something they d o n ' t  want 

I remember when 

I remember when resa le  was 
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IOU t o  do i s ,  my God, i t ' s  impossible. 

if d o l l a r s ;  i t  w i l l  cost m i l l i o n s  o f  d o l l a r s ;  i t  w i l l  take 

;housands o f  hours. But I guess i n  t h i s  - - 

It w i l l  cost  b i l l i o n s  

COMMISSIONER DEASON: You've answered my question. 

(ou've more than answered my question. 

THE WITNESS: Sorry. 

COMMISSIONER DEASON: Back t o  the  s i t u a t i o n  where 

;here i s  an e x i s t i n g  CLEC customer who inqu i res  about ob ta in ing  

:astAccess. And i t ' s  your b e l i e f ,  your test imony t h a t  

3ellSouth through an ant icompet i t ive nature i s  w i l l i n g  t o  

ipproach - -  i s  w i l l i n g  t o  t e l l  t h a t  customer, i t ' s  k ind  o f  a l l  

ir none, e i t h e r  you take everyth ing from us o r  we' re  not  going 

;o g ive  you FastAccess service,  and t h e r e ' s  a c e r t a i n  r i s k  

s s o c i a t e d  w i t h  tha t .  

;ake t h a t  r i s k ?  

I s  your testimony t h e y ' r e  w i l l i n g  t o  

THE WITNESS: Yeah. 

COMMISSIONER DEASON: R e a l l y  take t h a t  r i s k  t h a t  

they could lose  - -  t h a t  t h a t  customer could say, f i n e ,  I'll get  

ISL serv ice,  not  DSL service,  I w i l l  get  cable modem serv ice t o  

3ddress my needs and - - because t h a t  i s  an op t ion ,  maybe no t  

the pre fer red  opt ion,  bu t  i t  i s  an opt ion,  and I w i l l  r e t a i n  my 

local serv ice w i t h  the CLEC. And i s n ' t  t h a t  a r i s k  t h a t  

3ellSouth has t o  face t h a t  t h a t  would be an outcome o f  t h e i r  

301 i cy? 

THE WITNESS: Yes, t h a t  would be a r i s k  which, i n  my 
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nind, t e l l s  you how ser ious ly  do they r e a l l y  perceive the cable 

nodem opt ion and how ser ious ly  do they rea l ly  perceive the  CLEC 

threat o f  the voice service.  Again, given current  penetrat ion 

rates, we're looking a t  about 10 percent i n  the  res market and 

10 percent i n  the bus market f o r  the types o f  customers t h a t  

dould be in te res ted  i n  t h i s  market. So they would on ly  come 

across those k ind o f  customers one out o f  ten. And t h a t ' s  why 

I t h i n k  they ' re  w i l l i n g  t o  take t h a t  r i s k .  

I f  t h i s  was r e a l l y  tak ing  - -  i f  they were r e a l l y  

seeing customers walk away from FastAccess or  shrug t h e i r  

shoulders and not buy i t , then they would reevaluate. So i t ' s  

almost l i k e  you know t h i s  i s  ant icompet i t ive because t h e y ' r e  

jo ing  it, because i t  on ly  makes sense i f  they win t h a t  be t  w i t h  

the customer, i f  they bel ieve t h a t  the r i s k  i s  s l i g h t  t h a t  the 

xstomer a c t u a l l y  w i l l  not  end up back i n  the  f o l d  o f  the  

nonopoly - - o r  o f  Bel 1 South. 

)e j o r a t i  vel y. 

I d i d n ' t  mean t o  say "monopoly" 

COMMISSIONER DEASON: And i t ' s  your b e l i e f ,  your 

testimony t h a t  Bel lSouth's w i l l i n g  t o  take t h a t  r i s k  o f  having 

3 customer, a po ten t ia l  customer approach them expressing 

i n te res t  i n  obtaining a service and paying revenue t o  them, i f  

they ' re  w i l l i n g  t o  take the r i s k  o f  l o s i n g  t h a t  customer 

31 together, po ten t ia l  customer a1 together because they want t o  

Zontinue an ant icompet i t ive behavior? 

THE WITNESS: Yes. I t h i n k  they want t o  do i t  
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it. 

COMMISSIONER DEASON: There is the risk that that 
customer will simply say, well, I will not take DSL service 
because I want to stay with my CLEC. And if I really do need 
some type of enhanced Internet access, I will receive it by 
satellite or by cable. 

THE WITNESS: We1 1 ,  by cable. I mean, I don't really 
think satellite is really plausible. I will either get it by 
cable or I will dial up, I will keep dialing up. People still 
keep di a1 i ng up. 

CHAIRMAN JABER: Mr. Gillan, I just need to 
understand your client's ability to provide high-speed Internet 
access and how that might be related to this debate. AT&T, 
WorldCom, and AIN, I assume if the existing customer is an 
existing customer of one of those three companies, that whether 
by habit, or advertisement, or whatever, they are going to call 
their local service provider and ask about the ability to 
provide high-speed Internet access. Would you agree with that? 

THE WITNESS: They might. I don't really - -  they 
might. I have to tell you that - -  I'm sorry. 

CHAIRMAN JABER: And I will let you elaborate in a 
minute, but all three of your clients do or don't provide some 
sort of broadband? I know AT&T does, for example. 

THE WITNESS: They do, but I don' t real ly know how 
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s i t ua ted  they are t o  o f f e r  i t  i n  t h i s  customer segment. The 

same w i t h  M C I ,  they are s t a r t i n g  t o ,  but  t h e i r  product i s  by 

i t s  nature going t o  have a l i m i t e d  geographic app l i ca t ion .  I 

don ' t  be l ieve  A I N  has a broadband o f f e r i n g  i n  t h e i r  product 

mix. 

CHAIRMAN JABER: Okay. 

THE WITNESS: But the  p o i n t  I was going t o  make i s  

tha t  r e a l l y ,  I th ink ,  from the  customer's perspective, from 

your perspective, i n  part  t h i s  has t o  do w i t h  the  impact on 

these c a r r i e r s ,  bu t  i n  p a r t  i t  has t o  do w i t h  the  impact on t h  

customer. 

CHAIRMAN JABER: And t h a t  i s  what my focus i s .  From 

a consumer standpoint, I ' m  t r y i n g  t o  understand i f  these are 

the customers t h a t  d o n ' t  have any choice w i t h  regard t o  some 

so r t  o f  I n t e r n e t  service o r  - - you know, is01 a te  these 

customers f o r  me. Are these the  e x i s t i n g  customers o f  your 

c l i e n t s  t h a t  perhaps d i d  contact  your company and don ' t  have 

avai lab le t o  them some s o r t  o f  I n t e r n e t  serv ice,  and then they  

c a l l  Bel 1 South? 

THE WITNESS: I d o n ' t  know what process the  customer 

Jses t o  get t o  the  p o i n t  where they want FastAccess o r  they 

:a l l  these companies. What I do know, however, i s  t h a t  what we 

w e  t a l k i n g  about are j u s t  r e a l l y  average r e s i d e n t i a l  and small 

3usiness consumers. The network arrangement t o  provide i t  t o  

the base t h a t  FastAccess i s  able t o  address i s  l a r g e l y  a remote 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

155 

I t h i n k  i t  i s  like 190 central terminal-driven deployment. 

offices, b u t  then 4 ,000  remote terminals. The a b i l i t y  of any 

competitor t o  get DSL o u t  i n t o  the remote terminal 
configuration i s  several orders of magnitude more complicated 
t h a n  getting i t  i n t o  CO-based arrangements. And i n  Florida - -  

actually, I t h i n k  i n  the entire BellSouth region there s t i l l  i s  
not remote termi nal col 1 ocation anywhere. 

So i t  i s  not clear t o  me t h a t  people will ever be i n  

a position actually t o  offer a DSL alternative i f  i n  order t o  
do i t  you have t o  get equipment out i n  the remote terminals. 
BellSouth can do i t  because they are starting w i t h  everybody. 
B u t  everyone else, particularly given the hurdles they would 

have t o  jump through t o  get i n t o  t h a t  remote terminal, I d o n ' t  

know t h a t  any - -  certainly nobody has shown a business case yet 
t h a t  they are able t o  go i n t o  t h a t  and then serve all  the 
customers t h a t  would be downstream from the remote terminal. 
There will be some CO-based alternatives, I'm sure, become 
ava i  1 ab1 e .  

CHAIRMAN JABER: Let me te l l  you why I ask the 
question and w h a t  I f i n d  myself asking.  You want  us t o  expand 
the FDN and Supra decisions t o  apply the decision t o  new 
customers and customers t h a t  were never Bel lSouth customers, 
ex is t ing  customers of other carriers. 
s ta t is t ic  I just asked you about i s  relevant because i f  I 

accept your argument t h a t  i t  i s  anticompetitive behavior 

I t  seems like the 
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regardless, then Bel  1South's a1 leged re fusa l  t o  provide 

FastAccess i n  the hope t h a t  they w i l  capture t h e i r  l o c a l ,  the 

loca l  customer, seems more r e a l i s t i c  i f  there was no choice f o r  

high-speed In te rne t  access anywhere else.  Does t h a t  make 

sense? So then I f i n d  myself wondering are these customers 

t h a t  j u s t  don ' t  want high-speed In te rne t  access from AT&T, A I N ,  

and Worl dCom? 

THE WITNESS: Well, I t h i n k  as a p rac t i ca l  matter 

they cou ldn ' t  get i t  from A I N .  

l i m i t e d  scale from AT&T and WorldCom i n  some geographic 

locat ions,  but  even then as a p rac t i ca l  matter i t  i s  going t o  

be a long time before you have anything remotely approaching 

the geographic f o o t p r i n t  t h a t  Bel lSouth has achieved. 

I t h i n k  they can get i t  on a 

I mean, t h e i r  whole testimony has been - -  even i n  

t h i s  case has been we were able t o  do t h i s  because o f  our voice 

nonopoly. Then what they don ' t  r e a l l y  go on t o  say i s  no t  on ly  

that ,  we were able t o  do i t  because we own the  remote 

terminals, so we were able t o  g ive ourselves access t o  it. 

i s  j u s t  the whole nature o f  t h i s  proposi t ion becomes very 

mtry - -  i t  i s  a b i g  en t r y  b a r r i e r  by having i t  out i n  the  

remote terminal .  

It 

It might be the best t h i n g  f o r  the  network, I ' m  not  

saying i t  i s n ' t ,  i t  might be the  best way t o  get  i t  t o  

Zonsumers, bu t  you shouldn' t  - - i t  a1 so means t h a t  people 

w e n ' t  l i k e l y  t o  get DSL a l te rna t ives  when remote 

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

157 

terminal  -based col 1 ocat i  on i s a prerequi s i t e .  

CHAIRMAN JABER: Okay. Commissioners, do you have 

any o ther  questions before we go t o  r e d i r e c t .  Redirect .  

MS. KAUFMAN: Chairman, I have no r e d i r e c t .  

CHAIRMAN JABER: Thank you. Mr. G i l l a n ,  thank you 

f o r  your testimony. 

THE WITNESS: Thank you very much. 

CHAIRMAN JABER: Okay. Ms. Kaufman, t h a t  i s  E x h i b i t  

13? 

MS. KAUFMAN: Yes, ma'am. 

CHAIRMAN JABER: Without ob ject ion,  E x h i b i t  13 i s  

admitted i n t o  the  record. 

(Exh ib i t  13 admitted i n t o  the  record.) 
- - - - -  

(Transcr ipt  continues i n  sequence w i t h  Volume 2.)  
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STATE OF FLORIDA 1 

COUNTY OF LEON 
CERTIFICATE OF REPORTER 

WE, JANE FAUROT, RPR, LINDA BOLES, RPR, and TRICIA 
DeMARTE, RPR, O f f i c i a l  Commission Reporters, do hereby 
c e r t i f  t h a t  the  foregoing proceeding was heard a t  the t ime and 
place x e r e i n  stated. 

I T  I S  FURTHER CERTIFIED t h a t  we stenographical ly 
reported the sa id proceedings; t h a t  the  same has been 
t ranscr ibed under our d i r e c t  supervi s i  on; and tha t  t h i  s 
t r a n s c r i p t  cons t i tu tes  a t r u e  t r a n s c r i p t i o n  o f  our notes o f  
sa id  proceedi ngs . 

WE FURTHER CERTIFY t h a t  we are no t  a r e l a t i v e ,  
employee, attorney, o r  counsel o f  any o f  t he  pa r t i es ,  nor a r -  
we a r e l a t i v e  o r  employee o f  any o f  the p a r t i e s '  attorneys o r  
counsel connected w i th  the  act ion,  nor are we f i n a n c i a l l y  
in te res ted  i n  the  act ion.  

DATED THIS 4 t h  DAY OF AUGUST, 2003. 

L I ~ A  BOLES, RPR 
O f f i c i a l  Commission Reporter 

TRICIA DeMARTE, RPR 
O f f i c i a l  Commission Reporter 

(850 413 - 6734 (850) 413 - 6736 
II 

JANEFAUROT, RPR, CHIEF 
O f  f i  ce o f  Heari ng Reporter Services 
FPSC D iv i s ion  o f  Commission Clerk and 
Administrat ive Services 

(850) 413 - 6732 

FLORIDA PUBLIC SERVICE COMMISSION 


