
DAVISSON F. DUNLAP, JR. 
DANA G. TOOLE 
DAVISSON F. DUNLAP, I l l  

DUNLAP &TOOLE, P.A. 
LAWYERS 

2057 DELTA WAY 
TALLAHASSEE, FLORIDA 32303-4227 

PHONE: 850-385-5000 
FACSIMILE: 850-385-7636 

August 4,2003 

Of Counsel: 
DAVISSON F. DUNLAP 

Ms. Blanca S. Bayo, Director 
Division of the Commission Clerk 
& Administrative Services 

Capital Circle Office Center 
2540 Shxxard 9ak Eiwlevml I 

c 
r -:+= 

Tallahassee, FL 32399-0850 CyJ ri-; 
Re: Territorial Dispute Between City of Bartow gg 

xu, and Tampa Electric Company (“TECO”) 
Case No. 01 1333-EU z 

0 

Dear Ms. Bayo: 

Enclosed with this letter are the original and sixteen copies of Bartow’s Response to 
TECO’s Answer to Petition for Formal Hearing and Motion to Dismiss. 

Please file the original pleading in the Commission’s file for this matter. Please then 
stamp one copy with the date and time filed and return it to me in the enclosed stamped, 
addressed envelope. 

Thank you for your assistance. 

Sincerely yours, 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

h re: Petition of City of Bartow, Florida, DOCKET NO. 0 1 1333-EU 
Regarding a Territorial Dispute with Tampa 
Electric Company, Polk County, Florida. 

Filed: August 4,2003 

/ 

FGSPONSE OF BARTOW TO 
TECO’S ANSWER TO PETITION FOR 

FORMAL HEARING AND MOTION TO DISMISS 

The City of Bartow, Florida (“Bartow”), by and through its undersigned attorneys, 

responds to Tampa Electric Company’s (“TECO”) Answer to Petition for Formal Hearing and 

Motion to Dismiss as folIows: 

1 .  On or about October 22, 2001, TECO, in response to Bartow’s initial petition, 

filed its motion to dismiss. TECO made essentially the same arguments at that time as are 

repeated in its current motion to dismiss. 

2. On March 28, 2002, the Commission denied TECO’s motion to dismiss, finding 

that Bartow had stated a cause of action. A copy of that order is attached as Exhibit A. 

3. Bartow now seeks a formal 120.57 hearing of its original petition . 

4. Birtow has adequately plead its entitlement to a 120.57 hearing. 

5 .  Bartow’s current petition seeking a formal 120.57 hearing to resolve the issues 

raised by its initial petition reiterates many of the facts contained in its initial petition. TECO 

suggests that the’petition fails to include a statement of disputed issues of material fact. While 

the Commission should look to the original petition for guidance, Bartow did state significant 

facts in its petition in paragraphs 8 through 19. It also state additional facts it thought needed to 

be resolved in a formal 120.57 hearing in paragraph 23. 

6. Bartow’s current petition does not involve a territorial dispute. Rather, the parties 

have by contract’ determined that at the end of the 15-year period either $q @e,iright #y,T p# , \ , ,  r , f  ! ’ 
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petition to modify the service territory between them. This is an action based on a contractual 

right that was approved by the Commission. The standards cited by TECO for determination of 

a territorial dispute do not apply. 

7. All of the elements of its cause of action called for by statute and rules have been 

alleged in the petition seeking a formal administrative hearing. The fact that TECO feels that 

other facts or theories could have been alleged or suggested is not determinative of whether 

Bartow has essentially complied with the requirements of the rule and has included the necessary 

elements in its petition. Bartow has complied with the petition and the motion to dismiss should 

be denied. 

WHEREFORE, the City of Bartow respectfdly requests that the motion to dismiss filed 

by Tampa Elect& Company be denied. 

Florida Bar Number 0136730 
DUNLAP & TOOLE, P.A. 
2057 Delta Way 
Tallahassee, FL 32303-4227 

850-385-7636 Facsimile 
850-385-5000 

Attorneys for Petitioner, City of Bartow 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing Response of Bartow to TECO's 
Answer to Petition for Formal Hearing and Motion to Dismiss has been fbmished by United 
States mail on this 4' day of August, 2003, to: 

Mr. Harry W. Long, Jr. 
Assistant General Counsel 
Tampa Electric Company 
Post Office Box 1 1  1 
Tampa, FL 33601 

Mr. Lee L. Willis 
Mr. James D. Beasley 
Ausley & McMullen 
Post Office Box 391 
Tallahassee, FL 32302 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

~n re: Petition of C i t y  of 
Bartow to modify territorial 
agreement or, in the  
alternative, to resolve 
territorial dispute with Tampa 
Electric Company in Polk County. 

DOCKET NO. 011333-EU 
0ElDE.R NO, PSC-02-0422-PCO-EU 
ISSUED: March 28,  2002 

ORDER DENYING TAMPA ELECTRIC COMPANY'S 
MOTIONS TO DISMISS AND TO STAY DISCOVERY 

On October 4, 2001, t h e  City of Bartow, Florida (Bartow), 
filed a petition to modify the territorial agreement or, i n  t he  
alternative, to resolve a territorial dispute between Bartow and 
Tampa Electr ic  Company (TECO) . Bartow states that TECO and B a r t o w  
entered i n t o  a territorial boundary agreement, on or about April 
16t 1985, which contains a clause prohibiting either party from 
modifying or cancelling the agreement f o r  a period of fifteen years 
from the date first written, Now that the fifteen year term has 
expired, Bartow requests a modification to the territorial boundary 
line in order to serve the Old Florida Plantation (OFP)  property, 
which is divided by the boundary line. B a r t o w  argues that  it can 
serve OFP more economically than TECO, t h e  developer of OFF has 
requested that B a r t o w  serve the property, and its distribution 
substations have the  capacity to accommodate the new development. 

On October 22, 2001, TECO filed a Motion to Dismiss and a 
Request for O r a l  Argument. On October 31, 2001, Bartow filed a 
Response to TECO's Motion to Dismiss and a Request for O r a l  
Argument. T K O  f i l e d  a Motion to Stay Discovery on November 26, 
2001. Bartow filed a response to T E C W s  Motion to Stay Discovery 
on December 4, 2001. 

I. Motion to Dismiss 

TECO's Motion to Dismiss requests t h a t  Bartow's petition be 
dismissed for failure to s t a t e  a cause of action for which relief 
can be granted. Specifically, TECO argues tha t  the fac ts  alleged 
in the petition do not identify a service territory dispute within 
the meaning of Rule 25-6.0439, Florida Administrative Code. Also, 
TECO contends that B a r t o w  failed to allege any relevant fac ts  

EXHIBIT A 
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demonstrating changed conditions or . circumstances that would 
require modification of the Commission's order adopting the 
existing service territory boundaries and finding them to be in the 
public interest. 

TECO asserts t ha t  Rule 25-6.0439, Florida Administrative Code, 
defines a territorial dispute as a disagreement as to which utility 
has the  r igh t  and obligation to serve a particular geographic area. 
TECO contends tha t  no such dispute exists in this proceeding. 
Further ,  TECO argues that it has the exclusive r i g h t  and obligation 
to serve the area on i t s  side of the boundary line. TECO avers 
t h a t  Bartow has alleged no facts in the petition that could lead to 
a different conclusion; therefore, the petition should be dismissed 
f o r  lack of merit. 

- TECO states  that  Order No. 23995, issued January 3 ,  1991, in 
Docket: No. 900744-EU, In re: Petition to acknowledqe termination 
or, in.the alternative, to resolve territorial dispute between t h e  
C i t y  of Homestead and Florida P o w e r  & Liqht Company, provides the 
standard €or modification of a territorial agreement. The Order 
provides t ha t  "modification or withdrawal of approval [of t h e  
agreement] is necessary in the public interest because of changed 
conditions or changed circumstances." TECO argues t ha t  Bartow has 
alleged no facts  in i t s  petition indicating changed circumstances 
requiring modification of the agreement - According to TECO, Bartow 
alleges t h e  following changed circumstances: 1) B a r t o w  annexed the 
OFP property; 2) there are plans f o r  residential development of the 
OFP property tha t  is expected to r e s u l t  in new electric customers 
and associated revenue; and, 3) the developer of OFP has asked 
B a r t o w  to provide electric service to the entire development. 

As to the first point, TECO contends that Bartow's annexation 
of the OFP property does not make it necessary in the  public 
in te res t  to modify the territorial agreement. In fact, t he  relief 
requested by Bartow would create unnecessary duplication of 
facilities as TECO already has the distribution infrastructure in 
place to serve the OFP property. With regard to the  o the r  points, 
TECO argues that the  probability t ha t  t h e  OFP property would be 
developed someday was clearly anticipated by B a r t o w  and TECO, since 
the agreement states ''that: neither party . , . [would] provide or 
offer t o  provide electric service at retail rates to fu tu re  
customers withi'n the territory reserved to the other par ty ."  As 
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such, the fact tha t  the anticipated development of OFP is about to 
occur cannot be viewed as a changed circumstance requiring 
modification of t he  territoriality agreement. 

Bartow responds that the purpose of a motion to dismiss is to 
t e s t  the  legal sufficiency of a case, not determine its m e r i t s .  As 
such, Bartow argues that the Commission must accept the t r u t h  of 
the factual statements made in its petition. Bartow asserts t h a t  
the r igh t  to seek modification of the territorial agreement is not 
limited, nor is it conditioned upon either TECO or Bartow 
establishing any change in circumstances or conditions. Further, 
Bartow contends that the r igh t  to initiate the modification of t he  
territorial agreement is authorized by both the territorial 
agreement and O r d e r  No. 15437, issued December 11, 1985, in Docket 
No. 850148-EU, In re: Jo in t  Petition for  Approval of Territorial 
Agreement Between the Citv of Bartow and Tampa Electric Company. 
Accordingly, B a r t o w  argues t ha t  Florida Public Service Com'n v. 
Fuller, 551 So. 2d 1210 (Fla. 19891, one of the  predicates upon 
which Order No. 23995 i s  based, is  of nu precedential value in this 
proceeding. Bartow maintains that Fuller involved an O r d e r  
approving a territorial agreement that did not contain any 
unilateral r igh t  to seek modification, nor a provision establishing 
the t i m e  period for which the agreement would be in effect. Bartow 
s t a t e s  that Fuller affirmed the Commission's authority to modify 
Lerritorial agreements at its discretion. 

B a r t o w  argues that even if it were required to establish a 
change in circumstances in order to justify maintaining its 
petition to modify the territorial agreement, it has done so. 
Bartow maintains that while TECO might present evidence to dispute 
the  factual allegations made by Bartow, the factual allegations 
stated by Bartow must be accepted as true and accurate f o r  t h e  
purposes of considering TECO's Motion to Dismiss. Therefore, 
Bartow asserts tha t  it has alleged a sufficient factual and legal 
basis for  having its petition considered on the merits. 

In considering a motion to dismiss, the facts alleged in the 
petition must be viewed in the light most favorable to the 
petitioning party in order to determine if the claim is cognizable 
under the law. Varnes v. Dawkins, 624 So. 2d 349, 350 (Fla. P DCA 
1993). For the reasons stated below, Bartow's petition, taken in 
the m o s t  favorable light, does state  a claim that  is cognizable 
under the l a w .  Therefore, TECO's Motion to Dismiss is hereby 
denied. 
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TECO is correct that O r d e r  No: 23995 requires "changed 
conditions or changed circumstances" in order fo r  t h e  Commission to 
modify a territorial agreement; however, t ha t  requirement does not 
apply when the agreement in question contains a provision far 
modification or cancellation. S e e  Order No. PSC-95-0897-FOF-EU, 
issued Ju ly  25, 1995, in Docket No. 950307-EU, In re: Petition to 
Resolve a Territorial Dispute with Florida Power and L i s h t  Company 
in St. Johns County by Jacksonville Electric Authoritv. Absent 
t h i s  requirement, Bartow's petition must contain a short ,  plain 
statement of t h e  ultimate facts indicating t h a t  it is entitled to 
re l ie f .  Shahid v. Campbell, 552 Sa, 2d 321, 322 (FJ.a. lst DCA 
1989). B a r t o w  alleges that the passage of more than fifteen years 
entitles it to petition the Commission to modify the territoriality 
agreement. Bartow's petition clearly states ultimate facts t h a t  
indicate it is entitled t o  relief. More than fifteen years has 
passed since TECO and Bartow entered into t h e  territorial 
agreement, allowing either party to petition fo r  modification of 
the agreement; therefore, Bartow's petition contains a sufficient 
fac tua l  basis to survive a motion to dismiss. 

Section 1.1 of the territorial agreement between TECO and 
B a r t o w  provides that  either party may petition to modify or cancel 
the agreement after "fifteen years from t he  date above first 
written." See Order No. 15437. B a r t c W s  petition to modify the 
agreement was filed more than fifteen years from the date the 
agreement w a s  first written. Bartow's petition clearly states a 
cause of action which is legally sufficient and cognizable under 
the l a w .  Accordingly, TECO's Motion to Dismiss is denied. 

11. Request fo r  Oral A r g u m e n t  

Both TECO and Bartow requested oral argument on TECO's Motion 
to Dismiss. Because t he  pleadings summarized above were 
sufficiently clear, oral argument is not necessary. Therefore, the 
requests for oral argument filed by TECO and Bartow are hereby 
denied. 

111. Motion to Stay Discovery 

TECO's Motion to Stay Discovery requests t h a t  discovery be 
stayed in order to avoid uneconomic waste of t i m e  and expense in 
answering discovery while TECO's Motion to Dismiss is pending 
before the Commission. Bartow is opposed to TECO's Motion to Stay 
Discovery. Since TECO's Motion to Dismiss is denied, there is IIO 
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need to s t a y  discovery in this case. Therefore, TECO's Motion to 
Stay Discovery is hereby denied. 

Based on t h e  foregoing, it is 

ORDERED by Commissioner Braulio L .  Baez, as Prehearing 
Officer, t ha t  Tampa E l e c t r i c  Company's Motion to Dismiss is denied. 
It is f u r t h e r  

ORDERED that  Tampa Electr ic  Company's and the City of Bartow's 
Requests for Oral Argument are denied. It is f u r t h e r  

ORDERED t h a t  Tampa Electr ic  Company's Motion to Stay Discovery 
is denied. 

By ORDER of Commissioner Braulio 1;. Baez, as Prehearing 
Officer, t h i s  28th day of March I -  2002 

Commiss' r and Prehearing Officer P 
( S E A L )  

AEV 

NOTICE OF FURTHER PROCEEDINGS OR JUDICIAL REVIEW 

The Florida Public Service Commission is required by Section 
120.569(1), Florida Statutes, to notify parties of any 
administrative hearing or judicial review of Commission orders that 
is available under Sections 120.57 or 120-68, Florida Statutes, as 
well as the procedures and time limits t h a t  apply. This notice 
should not be construed to mean all requests f o r  an administrative 
hearing or judicial review w i l l  be granted or result i n  t he  relief 
sought. 


