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PARTICIPANTS: 

JORGE CRUZ-BUSTILLO, Supra T e l  ecommuni c a t i o n s  

L INDA DODSON and BETH KEATING, FPSC S t a f f .  

and I n f o r m a t i  on Systems. 
JAMES MEZA, Bel 1 South Telecommuni c a t i o n s .  

STAFF RECOMMENDATION 

I S S U E  1: should t h e  Commission g r a n t  B e l l S o u t h ' s  
p a r t i  a1 mot ion t o  d i  smi ss supra 's  amended p e t i t i o n ?  
RECOMMENDATION : The Commi s s i  on shoul d g r a n t  i n p a r t ,  
and deny i n p a r t ,  Bel 1 South Te l  ecommuni c a t i o n s  , I n c .  ' s  
(Bel lSouth) P a r t i a l  Motion t o  Dismiss.  To t h e  e x t e n t  
t h a t  Supra asks the Commission t o  remedy B e l l S o u t h ' s  
a l l e g e d  v i o l a t i o n s  o f  47 u . S . C .  S e c t i o n  222(b), t h e  
mot ion should be granted. However, t o  t h e  e x t e n t  t h a t  
Supra's p e t i t i o n  asks the  Commission t o  impose 
appl  i cab1 e penal t i es f o r  any a n t i  competi ti ve impacts  
r e s u l  ti ng f rom a1 1 eged v i  01 a t i  ons o f  t h a t  p r o v i  s i  on 
t h e  P a r t i a l  Motion t o  Dismiss should denied. 

ISSUE 2 :  should Docket NO. 030349-TP be c losed? 
RECOMMENDATION: No. If s t a f f ' s  recommendation i n  
I s s u e  l i s  approved, Docket No. 030349-TP should 
remain opening pending f i n a l  d i s p o s i t i o n  by the 
Commi ss ion .  
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PROCEEDINGS 

COMMISSIONER DEASON: We're on Item No. 

16. 

s t a f f ,  you may i n t r o d u c e  t h e  i t em,  and t h e n  

w e ' l l  hear f rom t h e  p a r t i e s .  

MS. DODSON: I t e m  16 i s  S t a f f ' s  

recommendation t o  g r a n t  i n  p a r t ,  and deny i n  

p a r t ,  B e l  1 South's P a r t i  a1 Mot ion t o  D i  smi ss .  

COMMISSIONER DEASON: Very We l l .  

Bel lSouth,  i t ' s  your mot ion.  You may proceed. 

MR. MEZA: Thank you. J i m  Meza on beha l f  

o f  ge l  1 south. 

Bel 1 South suppor ts  s t a f f ' s  recommendation 

f o r  t h e  reasons I w i l l  now b r i e f l y  s t a t e .  The 

basis  o f  Supra's compla in t  a g a i n s t  Bel lSouth  i s  

t h a t  i t  contends t h a t  t h e  process by which 

Bel 1 South generates customer reacqui  s i  t i o n  f o r  

former B e l l s o u t h  customers who l e a v e  B e l l s o u t h ' s  

network v i o l a t e s  t h i s  Commission's p o l i c y  and 

f e d e r a l  l aw  by p u r p o r t e d l y  u s i n g  c a r r i e r - t o -  

c a r r i e r  o r  wholesale i n f o r m a t i o n  t o  generate 

t h i s  r e a c q u i s i t i o n  l i s t .  Supra f u r t h e r  a l l e g e s  

t h a t  t h e  use o f  who1 esa l  e i n f o r m a t i  on 

c o n s t i t u t e s  a n t i  competi t i v e  behavior  under 

Chapter 354, F1 o r i  da Statutes, and a1 so v i  01 a t e s  

ACCURATE STENOTYPE REPORTERS, I N C .  
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47 U.S.C.  Sect ion 222(b). 

Among o t h e r  requests f o r  r e l i e f ,  Supra asks 

t h a t  t h i s  Commission address B e l l S o u t h ' s  

purpor ted use o f  wholesale i n f o r m a t i o n  i n  i t s  

market ing p r a c t i c e s  i n  v i o l a t i o n  o f  f e d e r a l  law,  

s p e c i f i c a l l y ,  47 u . S . C .  Sec t ion  2 2 2 ,  and t h a t  

t h e  Commission f i n e  and/or revoke B e l l s o u t h ' s  

c e r t i f i c a t e  f o r  i t s  v i o l a t i o n  o f  47 U.S.C. 

Sec t ion  222.  I t  i s  t h i s  s p e c i f i c  reques t  f o r  

r e l i e f  t h a t  i s  t h e  s u b j e c t  o f  B e l l S o u t h ' s  

P a r t i a l  Mot ion t o  Dismiss. 

I n  o rde r  t o  hear a comp la in t ,  t h i s  

Commission must have s u b j e c t  m a t t e r  j u r i s d i c t i o n  

t o  g r a n t  t h e  r e l i e f  requested. Sub jec t  m a t t e r  

j u r i s d i c t i o n  a r i s e s  o n l y  by v i r t u e  o f  law,  and 

t h i s  Commission must d ismiss a comp la in t  over 

which i t  has no j u r i s d i c t i o n  o r  t o  the e x t e n t  

t h e  compla in t  seeks r e l i e f  t h a t  t h e  Psc i s  n o t  

a u t h o r i z e d  t o  g r a n t .  

Here, as s e t  f o r t h  i n  B e l l S o u t h ' s  Mo t ion  t o  

Dismiss,  t h e  Commission does n o t  have any 

j u r i s d i c t i o n  t o  g r a n t  t h e  r e l i e f  requested 

rega rd i  ng Bel 1 South ' s  purpo r ted  v i  01 a t i o n s  o f  

f e d e r a l  law. The F l o r i d a  L e g i s l a t u r e  has n o t  

granted t h i s  Commission any a u t h o r i t y  t o  

ACCURATE STENOTYPE REPORTERS, INC. 
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r e g u l a t e ,  i n t e r p r e t ,  o r  en fo rce  f e d e r a l  1 aw 

rega rd ing  a c a r r i e r ' s  pu rpo r ted  use o f  wholesale 

i nfo rmat ion  f o r  market ing purposes, and t h e  

Telecommunications A c t  o f  1996 does n o t  g ran t  

t h i s  Commission any a u t h o r i t y  t o  r e s o l v e  

pu rpo r ted  v i o l a t i o n s  o f  S e c t i o n  222(b).  

B e l l s o u t h  does n o t  d i s p u t e  t h e  Commission's 

r a t i  onal e i n t h e  AT&T s l  ammi ng compl a i  n t  agai  n s t  

Supra, wherein i t  found t h a t  i t  had t h e  

a u t h o r i t y  t o  r e v i  ew conduct t h a t  v i o l a t e s  

f e d e r a l  law i f  t h a t  conduct can a l s o  b e  deemed 

a n t i c o m p e t i t i v e  behavior under  F l o r i d a  l a w .  But  

s u c h  a f i n d i n g  does n o t  t r a n s l a t e  i n t o  a 

de te rm ina t ion  t h a t  t h i s  Commission has s u b j e c t  

m a t t e r  j u r i s d i c t i o n  t o  f i n d  t h a t  B e l l s o u t h  has 

a c t u a l l y  v i o l a t e d  f e d e r a l  law. That i s  a m a t t e r  

f o r  t h e  FCC o r  f o r  f e d e r a l  c o u r t s .  

Accordi n g l  y , Bel 1 South requests  t h a t  t h i  s 

Commission d i  smi s s  supra ' s  request t h a t  

Bel 1 South be penal i zed f o r  a1 1 eged v i  01 a t i  ons o f  

federal  l aw  and t h a t  -- s p e c i f i c a l l y  t h a t  

B e l l s o u t h  i s  i n  v i o l a t i o n  o f  47 u . S . C  Sec t ion  

222(b). T h i s  Commission s imp ly  has no 

j u r i  sd i  c t i  on t o  remedy v i  01 a t i  ons o f  f e d e r a l  

law.  

ACCURATE STENOTYPE REPORTERS, INC. 
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I f  you have any quest ions,  I'll be happy t o  

answer them. 

COMMISSIONER DEASON: Thank you. 

Commi s s i  oners, any quest ions a t  t h i  s po i  n t ?  

Supra. 

MR. CRUZ-BUSTILLO: Jorge C r u z - B u s t i l l o ,  

Supra Telecom. 

A t  t h e  beg inn ing  o f  M r .  Meza's remarks, 

he s a i d  he agreed w i t h  s t a f f ' s  recommendation. 

And i t  was my i n t e r p r e t a t i o n  o f  s t a f f ' s  

recommendation t h a t  t h e y  d i d  f i n d  t h a t  t h e  

Commission does have s u b j e c t  m a t t e r  

j u r i s d i c t i o n ,  b u t  t h a t  t h e y  were making a 

d i s t i n c t i o n  t h a t  t h e  o n l y  p e n a l t y  t h a t  t h e  

Commission c o u l d  impose were those under 

364.285, which i s  a f i n e  of up t o  $25,000 a day 

f o r  t h e  e n t i r e  t i m e  t h a t  t h e y ' r e  engaged i n  t h i s  

conduct o r  t h e  r e v o c a t i o n  o r  suspension o f  t h e i r  

c e r t i  f i  cate,  b u t  t h a t  t h e  Commi s s i  on could n o t  

impose any o ther  remedy deemed a p p r o p r i a t e .  so 

t h a t ' s  a d i f f e r e n t  reading t h a t  1 have f rom what 

M r .  Meza has. 

M r .  Meza now says t h a t  -- he goes back i n t o  

h i  s w r i t t e n  argument say i  ng t h a t  t h i  s Cornmi s s i  on 

l acks  s u b j e c t  m a t t e r  j u r i s d i c t i o n ,  and w i t h  

ACCURATE STENOTYPE REPORTERS, INC. 
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respec t  t o  t h a t  argument, t h a t  t h e  F l o r i d a  

L e g i s l a t u r e  d i d  n o t  express any i n t e n t  t h a t  you 

would have t h i s  a u t h o r i t y  and t h a t  t h e r e ' s  no 

a u t h o r i t y  under t h e  Telecommunications A c t .  

w i t h  respec t  t o  those arguments, I would l i k e  t o  

make a b r i e f  r e b u t t a l .  

So 

T h i  s Commi s s i  on has a1 ready de te rm i  ned t h a t  

i t  does have s u b j e c t  ma t te r  j u r i s d i c t i o n  i n  PSC 

Order 03-0578-FOF-TP on page 1 5 .  I have 

referenced t h a t  on page 5 ,  t h e  m i d d l e  paragraph 

o f  my response, were I wrote,  "This  Commission 

s t a t e d ,  quote,  'under s e c t i o n  364.01, F l o r i d a  

S t a t u t e s ,  we, t h e  Commission, have t h e  

j u r i s d i c t i o n  t o  review t h e  conduct t h a t  i s  

a l l e g e d  t o  v i o l a t e  an FCC r u l e ,  ' I '  i n  t h i s  case, 

S e c t i o n  222 ,  ' ' ' if such v i o l a t i o n  c o u l d  be deemed 

t o  be a n t i c o m p e t i t i v e  under F l o r i d a  law. "I 

T h i  s Commi s s i  on has a1 ready recogni  zed t h a t  

t h e  sha r ing  o f  c a r r i e r - t o - c a r r i e r  i n f o r m a t i o n  

harms compe t i t i on .  T h i s  was done i n  Order 

PSC-03-0726-FOF-TP, page 4 5 .  I have p laced tha t  

quote a t  t h e  bottom o f  page 5 and t h e  t o p  o f  

page 6. The Commission, q u o t i n g  t h e  FCC and 

i n c o r p o r a t i  ng by reference t h a t  language i n t o  

i t s  o r d e r  s t a t e d ,  quote,  "We conclude t h a t  

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

2 3  

24 

2 5  

compe t i t i on  i s  harmed i f  any c a r r i e r  uses 

c a r r i e r - t o - c a r r i e r  i n f o r m a t i o n ,  such as s w i t c h  

o rde rs ,  t o  t r i g g e r  r e t e n t i o n  marke t i ng  

campai gns , and consequent1 y p r o h i  b i  t such 

a c t i  ons accord i  n g l  y . " 
Because t h e  use o f  c a r r i e r - t o - c a r r i e r  

i n f o r m a t i o n  has a l ready  been found t o  harm 

compe t i t i on ,  i t  o n l y  f o l l o w s  under t h e  

Commission's -- under t h i s  Commission's t e s t  

t h a t  t h e  Commission does have s u b j e c t  m a t t e r  

j u r i s d i c t i o n  t o  review conduct t h a t  i s  a l l e g e d  

t o  v i o l a t e  a f e d e r a l  r e g u l a t i o n ,  i n  t h i s  case, 

Sec t i on  2 2 2 ,  because such v i o l  a t i  on would be 

a n t i  c o m p e t i t i v e  under 364.01(4) (g) . I f  

something harms compe t i t i on ,  i t  has t o  be 

ant-i competi t i v e .  

The argument rega rd i  ng t h e  F1 o r i  da 

Legi SI a t u r e  d i d  n o t  g r a n t  t h i  s Commi s s i  on 

a u t h o r i t y  t o  en fo rce  such r e g u l a t i o n s ,  t h i  s 

Commission s t a t e d  i n  Order No. 

PSC-03-0578-FOF-TP -- and I have t h a t  i n  t h e  

m idd le  o f  page 6, quote -- t h i s  i s  t h i s  

Commi s s i  on speaki ng. 

Federal T e l  ecommuni c a t i o n s  A c t  i s t h e  promot i  on 

o f  f a i r n e s s  and c o m p e t i t i o n  i n  t h e  

"The mai n t h r u s t  o f  t h e  

ACCURATE STENOTYPE REPORTERS, I N C .  
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t e l  ecommuni c a t i  ons i ndus t ry .  " Quote, " chap te r  

364.01, F l o r i d a  S t a t u t e s ,  g r a n t s  broad powers t o  

t h i s  Commission i n  t h e  enforcement o f  t h e  i n t e n t  

o f  t h e  Federal Te l  ecommuni c a t i o n s  A c t .  'I Supra 

submits t h a t  t h i s  Commission's quote i s  

r e c o g n i t i o n  t h a t  t h e  F1 o r i d a  Legi sl a t u r e  has 

i ndeed granted t h i  s Commi s s i  on t h e  a u t h o r i t y  t o  

a c t  c o n s i s t e n t  w i t h  t h e  Federal A c t  and a l l  

r e g u l a t i o n s  appl i cab1 e t h e r e t o .  

The o n l y  t h i n g  -- so t h a t ' s  my argument 

regard ing s u b j e c t  ma t te r  j u r i s d i c t i o n .  1 

b e l i e v e  i t ' s  a l l  w r i t t e n  o u t  i n  my response. I 

b e l  i eve t h i  s Commi s s i  on has a1 ready found t h a t  

i t  has s u b j e c t  m a t t e r  j u r i s d i c t i o n .  

The o n l y  t h i n g  t h a t  1 would say, in my 

i n t e r p r e t a t i  on of t h e  s t a f f ' s  recommendation i n 

saying t h a t  you can o n l y  impose a f i n e  o r  revoke 

t h e i r  c e r t i f i c a t e  as opposed t o  do ing  some o t h e r  

remedy, i s  t h a t  i n  my compla in t  1 asked f o r  t h e  

Commission t o  o r d e r  B e l l s o u t h  t o  cease engaging 

i n  t h i s  conduct, and p o s s i b l y  t o  have a monitor 

chosen by Supra a t  t h e  expense o f  B e l l s o u t h  t o  

do unannounced i n s p e c t i o n s  t w i c e  a year t o  make 

sure t h a t  t h e y  m a i n t a i n  an i n t e r n a l  f i  r e w a l l  . 
And t h e  i s s u e  i s  t h i s :  I n  t h e  DSL case 

ACCURATE STENOTYPE REPORTERS, INC. 
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t h a t  we had i n  f r o n t  o f  t h i s  Commission, t h e  

Commission came o u t  and ordered, okay, cease 

t h i  s a n t i  competi t i v e  conduct. we1 1 , t h a t  

conduct can be p o l i c e d  by o t h e r  CLECs. I f  

Be l lSou th  i s  n o t  do ing i t ,  t h e  CLECs can f i l e  a 

compla in t  w i t h  t h e  Commission. I n  t h i s  case, 

i t ' s  an i n t e r n a l  system. I f  B e l l S o u t h  says i t ' s  

n o t  do ing i t ,  bu t  i t ' s  do ing i t ,  nobody can 

know. And back i n  t h e  1980s, Ronald Reagan used 

t o  say, " T r u s t ,  b u t  v e r i f y . "  

And a l l  w e ' r e  say ing i s  t h a t  t h e  Commission 

has t h e  a u t h o r i t y ,  t h e  broad powers o f  t h i s  

Commission i n  t h e  enforcement o f  t h e  Federal  

T e l  ecommuni c a t i o n s  Act .  And i n f a c t ,  s t a f f  

quotes t h a t  on page 7 o f  i t s  recommendation: 

"The ma? n t h r u s t  o f  t h e  T e l  ecommuni c a t i  ons A c t  

i s  t h e  promot ion o f  f a i  rness and c o m p e t i t i o n  i n  

t h e  t e l  ecommuni c a t i o n s  i n d u s t r y  . " s t a f f  w r i t e s ,  

"Chapter 364.01 g ran ts  broad powers t o  t h i s  

Commission i n  t h e  enforcement o f  t h e  i n t e n t  o f  

t h e  Ac t . "  

I f  t h e  Commission f i n d s  t h a t  B e l l S o u t h  i s  

engaged i n  a n t i  c o m p e t i t i v e  conduct, t hen  -- and 

i t  o rde rs  them t o  cease t h i s  conduct, t h e n  1 

b e l i e v e  t h a t  i t  has t h e  d i s c r e t i o n  and t h e  

ACCURATE STENOTYPE REPORTERS, INC. 
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a u t h o r i t y  t o  o rde r  a remedy t h a t  v e r i f i e s  on a 

c o n t i  nu i  ng bas i  s t h a t  Bel 1 South has i n fact 

ceased t h i s  i n t e r n a l  conduct t h a t  can only  be 

p o l i c e d  by such a system l i k e  t h a t .  

ask t h a t  t h e  Commission move staff, w i t h  t h e  

excep t ion  t h a t  t h e  Commission w i l l  determine a t  

t h e  conc lus ion  o f  t h e  hea r ing  what t h e  

a p p r o p r i a t e  r e l i e f  s h a l l  be and not be l i m i t e d  

t o  o n l y  a f i n e  and revok ing  t h e  c e r t i f i c a t e .  

So 1 would 

COMMISSIONER DEASON: C m "  S S i  Oner 

Davi dson. 

COMMISSIONER DAVIDSON: Thank YOU, 

c h a i  rman. 

The f i r s t  ques t i on  i s  f o r  s t a f f .  S t a f f ,  

a t  page 6, you w r i t e ,  "To t h e  e x t e n t  t h a t  Supra 

asks t h e  Commi s s i  on speci f i  c a l l  y t o  remedy 

B e l l s o u t h ' s  v i o l a t i o n s ,  s t a f f  recommends t h e  

P a r t i a l  Mot ion t o  Dismiss should be granted,  as 

t h i s  Commission l a c k s  s u b j e c t  m a t t e r  

j u r i  s d i  c t i  on t o  remedy v i  01 a t i  ons o f  f e d e r a l  

l aw . "  what i s  your l e g a l  a u t h o r i t y  f o r  t h a t  

proposi  ti on? 

MS. DODSON: I'm n o t  sure I understand your 

ques t i on ,  Commi s s i  oner . We have -- our 

a u t h o r i t y  i s  o n l y  under s t a t e  law. Our 

ACCURATE STENOTYPE REPORTERS, INC. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

12 

j u r i s d i c t i o n  i s  o n l y  under -- 

COMMISSIONER DAVIDSON: Wel l ,  I understand 

t h a t  general n o t i o n ,  b u t  do you have any case 

a u t h o r i t y ,  any s t a t u t o r y  a u t h o r i t y  f o r  t h a t  

p r o p o s i t i o n  t h a t  you make? I t ' s  a f a i  r l y  

sweepi ng statement rega rd i  ng ou r  j u r i  s d i  c t i o n ,  

and I j u s t  want t o  know what s t a f f  uses as i t s  

s t ronges t  1 egal  suppor t  for  t h a t  p r o p o s i t i  on. 

MS. DODSON: I b a s i c a l l y  j u s t  understood 

t h a t  t h a t  was t h e  general  p r o p o s i t i o n .  I can 

f i n d  some f o r  you. 

COMMISSIONER DAVIDSON: okay. A l l  r i g h t .  

Thanks. 

T h i s  n e x t  ques t i on  i s  f o r  M r .  Meza o f  

B e l l s o u t h .  I n  t h e  case -- and I ' l l  g i v e  a c i t e  

here.  LaRoche v. B a r n e t t  Bank, 661 so.2d 855,  

F l o r i d a  4 t h  DCA 1995, t h e  Cour t ,  c i t i n g  t o  a 

l i t a n y  o f  cases,  s t a t e d ,  "The Supreme Cour t  has 

l o n g  a p p l i e d  a r e b u t t a b l e  presumption t h a t  when 

congress i s  s i l e n t  on whether f e d e r a l  c o u r t  

j u r i s d i c t i o n  i s  e x c l u s i v e ,  s t a t e  c o u r t s  have 

concurrent  j u r i s d i c t i o n  o f  c la ims a r i s i n g  under 

f e d e r a l  law." And I understand we' re  a 

Commission, not a c o u r t ,  b u t  i f  you c o u l d  

address t h a t  general  p r i n c i p l e  and what you see 
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as i t s  a p p l i c a b i l i t y  here, t h a t  would be 

h e l p f u l .  

And then,  Supra, a f t e r  M r .  Meza f i n i s h e s ,  

i f  you cou ld  a l s o  address t h a t  p r o p o s i t i o n .  And 

agai  n, t h e  proposi  ti on i s , acco rd i  ng t o  t h e  

Supreme Cour t ,  when congress i s  s i l e n t  on 

whether f e d e r a l  c o u r t  j u r i s d i c t i o n  i s  exc lus ive ,  

s t a t e  c o u r t s  have concurrent j u r i s d i c t i o n  o f  

c la ims  a r i s i n g  under f e d e r a l  law.  

MR. MEZA: Thank you f o r  t h e  o p p o r t u n i t y  t o  

respond. And t h e  d i s t i n c t i o n  I b e l i e v e  i s  

e x a c t l y  what you h i g h l i g h t e d  t o  and t h e  f a c t  

t h a t  t h i s  Commission i s  n o t  p e r  se a c o u r t .  And 

under t h e  appl  i cabl e i n t e r p r e t a t i o n  o f  t h i  s 

Commission's j u r i s d i c t i o n ,  as e s t a b l i s h e d  by t h e  

F l o r i d a  Supreme Court ,  t h e r e  a r e  c e r t a i n  

l i m i t a t i o n s  t h a t  t h e  Court  has imposed upon 

j u r i s d i c t i o n  t h a t  would n o t  o t h e r w i s e  be 

appl i cabl  e t o  t h e  Cour t .  

For i nstance, t h e  L e g i  sl a t u r e  has never 

c o n f e r r e d  upon t h e  Commission any genera l  

a u t h o r i t y  t o  regul  a t e  pub1 i c u t i  1 i ti es , 

i nc7 u d i  ng t e l  ephone compani es . 
C i t y  of Cape Coral  vs .  GAC U t i l i t i e s ,  281 so.2d 

493. I n s t e a d ,  t h e  Court  has found t h a t  t h e  

That I s i n t h e  
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Commission o n l y  has those powers t h a t  a r e  

granted by s t a t u t e  express ly  o r  by necessary 

i m p l i c a t i o n .  That i s  t h e  Del tona Corp. vs .  Mayo 

case, 342 so.2d 510, o f  1977. Moreover, any 

a u t h o r i t y  granted t o  i t  by necessary i mpl i c a t i o n  

must be de r i ved  from f a i  r i m p l i c a t i o n  and 

i ntendment i n c i  dent t o  any express a u t h o r i t y .  

And f i n a l l y ,  any reasonable doubt as t o  t h e  

ex i s tence  o f  a p a r t i c u l a r  power o f  t h e  

Commission must be reso lved  a g a i n s t  them. And 

that's i n  t h e  S t a t e  vs .  Mayo case, 354 so.2d 

359, again i n  1977. 

SO t h e  a p p r o p r i a t e  a n a l y s i s  he re  i s  whether 

o r  n o t  t h e r e  i s  any express a u t h o r i t y  under 

s t a t e  1 aw g i  v i  ng t h i  s Commi s s i  on t h e  ab i  I i t y  t o  

r e s o l v e  v i o l a t i o n s  o f  f e d e r a l  l aw .  Seeing no 

express a u t h o r i t y ,  you need t o  go t o  necessary 

i m p l i c a t i o n  t o  determine i f  t h e r e ' s  any general  

g r a n t  o f  a u t h o r i t y  w i t h i n  chap te r  364 t h a t  

i m p l i e s  t h a t  t h e  Commission has t h e  a b i l i t y  t o  

r e g u l a t e  o r  f i n e  o r  address v i o l a t i o n s  o f  

f e d e r a l  law. 

I t  i s  B e l l s o u t h ' s  c o n t e n t i o n  t h a t  once you 

do t h a t  a n a l y s i s  as s e t  f o r t h  by t h e  Supreme 

c o u r t ,  t h e r e  i s  n o t h i n g ,  e i t h e r  express o r  
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i m p l i e d ,  i n  Chapter 364 i n d i c a t i n g  t h a t  t h e  

Legi sl a t u r e  gave t h i  s Commi ss ion  t h e  a u t h o r i t y  

o r  in tended t o  g i v e  t h i s  Commission t h e  

a u t h o r i t y  t o  address v i o l a t i o n s  o f  f e d e r a l  l a w .  

It's because o f  those s p e c i f i c  l i m i t a t i o n s  as t o  

t h e  Commission's j u r i s d i c t i o n  as s e t  f o r t h  by 

Chapter 364 and as i n t e r p r e t e d  by t he  F l o r i d a  

Supreme Cour t  as t o  why t h e  general  s ta tement  o f  

law,  which I d o n ' t  d isagree w i t h  r e g a r d i n g  

concurrent  j u r i  s d i  c t i  on, i s i nappl i cab1 e t o  ' t h i  s 

case I 

MR. CRUZ-BUSTILLO: Commissioner Davidson, 

I would agree w i t h  your case, t h a t  i t  a p p l i e s  t o  

t h i s  i n s t a n c e .  

L e t  me j u s t  say t h a t  I b e l i e v e  t h a t  M r .  -- 

t h a t  B e l l S o u t h ' s  arguments a re  more a p p r o p r i a t e  

f o r  an a p p e l l a t e  b r i e f  t han  i t  i s  f o r  an 

argument on a mot ion t o  d ismiss,  p r e c i s e l y  

because what I gave you b e f o r e  was, 1 gave you a 

statement o f  t h i s  Commission i n  a p r i o r  case, 

b u t  I d i d n ' t  g i v e  you t h e  two f a c t s  t h a t  a r e  

r e l e v a n t  t o  t h a t  case. 

The conc lus ion  i n  t h a t  03-0578 o r d e r  was 

t h a t  under 364, t h i s  Commission does have 

s u b j e c t  m a t t e r  j u r i s d i c t i o n  t o  rev iew t h e  
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conduct t h a t  i s  a l l eged  t o  v i o l a t e  an FCC r u l e  

i f  such v i o l a t i o n  could be deemed t o  t h e  

a n t i c o m p e t i t i v e  under F l o r i d a  law. In t h a t  

case, AT&T had asked, quote, under paragraph 4D 

o f  t h e  compla in t ,  "Cease u t i l i z i n g  t h e  C P N I  o f  

AT&T customers t o  conduct a marke t i  ng campaign 

f o r  i t s  own l o n g  d i s tance  customers ( s i c )  . ' I  

AT&T wrote on paragraph 20 o f  t h a t  comp la in t ,  

"AT&T asse r t s  t h a t  t h e  use i s  i l l e g a l  under 

f e d e r a l  law and t h e  orders and r u l e s  o f  t h e  

FCC. " 

Under t ha t  complaint ,  under t h e  AT&T 

compla int ,  i t  was complete ly  v o i d  o f  any 

re fe rence  t o  any s t a t e  s t a t u t e ,  r u l e ,  o r  

Commission o r d e r  as t h e  b a s i s  f o r  t h e  a l l e g e d  

i l l e g a l  use o f  t h e  c a r r i e r - t o - c a r r i e r  

i n f o r m a t i o n .  w i t h  those f a c t s  o f  t h a t  

compl a i  n t ,  t h i  s Commi s s i o n  found t h a t  under 

364.01, F l o r i d a  S t a t u t e s ,  t h e  Commission had 

s u b j e c t  m a t t e r  j u r i s d i c t i o n  t o  r e v i e w  t h e  

conduct t h a t  i s  a l l e g e d  t o  v i o l a t e  an FCC r u l e  

i f  such conduct would be deemed t o  be 

a n t i  competi ti ve under F l  o r i  da 1 aw. 

The FCC found t h e  use o f  c a r r i e r - t o - c a r r i e r  

i n f o r m a t i o n  t o  harm c o m p e t i t i o n .  1 b e l i e v e  t h e  
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phrase "harm compet i t ion"  i s  synonymous w i t h  

" a n t i c o m p e t i t i v e , "  and t h e r e f o r e ,  t h i s  

Commission does have s u b j e c t  m a t t e r  j u r i s d i c t i o n  

t o  go forward w i t h  t h i s  case and t o  impose t h e  

re1 i e f  deemed approp r ia te .  

more than w i t h i n  i t s  r i g h t s  t o  r a i  se a l l  o f  

these i ssues  on appeal, b u t  t h i s  Commission has 

a1 ready found s u b j e c t  ma t te r  j u r i s d i c t i o n  w i t h  

respect  t o  t h i s  i s s u e .  

And Bel 1 south i s  

COMMISSIONER DAVIDSON: A fOIIOW-Up 

quest ion.  M r .  M e n ,  i n  -- t h i s  i s  a Tennessee 

Regulatory A u t h o r i t y  case, Be? 1 South A d v e r t i  s i  ng 

and pub1 i s h i  ng Corp vs . Tennessee Regulatory 

A u t h o r i t y .  I t ' s  n o t  repo r ted  i n  Southwest 

Th i  r d ,  b u t  4 t ' s  t h e  Tennessee C o u r t  o f  Appeals, 

2001, February 16,  2001, and I b e l i e v e  i t  can be  

p u l l e d  o f f  of Westlaw o r  L e x i s .  

West1 aw. 

3 found i t  on 

I n  t h a t  case, t h e  Tennessee Regulatory  

A u t h o r i t y  exe rc i sed  j u r i s d i c t i o n  over a federal  

o b l i g a t i o n .  And t h e r e  I'll j u s t  read f rom t h e  

case. " I n  t h e s e  cases conso l i da ted  on appeal, 

Be l lSou th  A d v e r t i s i n g  and P u b l i s h i n g  Corp. 

appeals f rom t h e  a c t i o n  o f  t h e  Tennessee 

Regulatory  A u t h o r i t y  r e q u i  r i n g  i t  t o  brand t h e  
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covers o f  i t s  w h i t e  pages D i  r e c t o r y  w i t h  t h e  

names and commercial logos o f  l o c a l  t e l c o  

companies. B e l l s o u t h ' s  o b l i g a t i o n  under t h e  

Federal A c t  is t o  p rov ide  w h i t e  Pages d i r e c t o r y  

l i s t i n g s  f o r  customers of t h e  o t h e r  c a r r i e r s '  

t e l  ephone exchange s e r v i c e .  " 

The case i s  f a c t u a l l y  v e r y  d i f f e r e n t  t h a n  

t h i s  case, b u t  I p o i n t  i t  o u t  because t h e  TRA 

t h e r e  was r e l y i n g  on a s p e c i f i c  p r o v i s i o n  i n  

f e d e r a l  law. 

And I ' m  g e n e r a l l y  concerned here -- and I 

guess i f  you c o u l d  f u r t h e r  e l a b o r a t e  on t h e  

scope o f  your argument. what 1: heard i n i t i a l l y  

was t h a t  -- what I t h i n k  1 heard was t h a t  

Bel 1 South was concedi ng we had j u r i  s d i  c t i  on 

determine whether t h i s  c a r r i e r - t o - c a r r i  e r  

i n f o r m a t i o n  conduct m igh t  be a n t i c o m p e t i t i v  

to 

under F l o r i d a  law,  b u t  t h a t  we l a c k  t h e  s p e c i f i c  

j u r i s d i c t i o n  t o  say whether t h a t ' s  a v i o l a t i o n  

o f  f e d e r a l  l a w .  We can assess -- you ' r e  

b a s i c a l l y  say ing  we can l o o k  a t  i t  and say, 

"Look a t  t h e  c o m p e t i t i v e  impact , "  which I t h i n k  

Supra would agree w i t h ,  b u t  t h a t  we c a n ' t  c a l l  

i t  a v i o l a t i o n  o f  f e d e r a l  law. 

And i f  you cou ld  h e l p  me o u t  on t h a t ,  i t  
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would be h e l p f u l ,  because r i g h t  now as I s i t  

here,  1 would read t h e  F l o r i d a  S t a t u t e s  and t h e  

p r i o r  d e c i s i o n  o f  t h i s  Commission i n  03-0578, as 

w e l l  as j u s t  t h e  b a s i c  s t a t e  o f  common l a w  as i t  

a p p l i e s  t o  c o u r t s ,  t h a t  w h i l e  we m i g h t  not have 

c e r t a i n  remedial powers under our  s t a t u t e ,  we 

c e r t a i n l y  have j u r i s d i c t i o n  t o  determine whether 

conduct v i o l a t e s  s t a t e  law, f e d e r a l  law,  o r  any 

o t h e r  a p p l i c a b l e  l aw  t h a t  we ' re  charged w i t h  

i n t e r p r e t i n g .  

MR.  MEZA: Y e s ,  s i r .  The f i r s t  q u e s t i o n  

rega rd ing  t h e  Tennessee case, I am n o t  f a m i l i a r  

w i t h  t h a t  case. 1'11 be happy t o  submi t  a 

b r i e f ,  i f  you l i k e ,  on i t s  a p p l i c a b i l i t y  o r  

i n a p p l i c a b i l i t y  t o  t h i s  m a t t e r .  But  B e l l s o u t h ' s  

p o s i t i o n  rega rd ing  t h e  g r a n t  o f  a u t h o r i t y  g i v e n  

t o  t h i s  Commission pursuant t o  t h e  

Te1 ecommuni c a t i o n s  A c t  i s v e r y  speci  f i  c ,  i n t h a t  

when Congress i ntended f o r  t h i  s Commission t o  

a c t  essen t i  a1 1 y as a depu t i  zed f e d e r a l  r e g u l a t o r  

i n  address ing and hand l i ng  on a day-to-day b a s i s  

t h e  i n t e r c o n n e c t i o n  between RBOCs and CLECs, i t  

s a i d  s o .  And Congress never mentioned or  even 

suggested t h a t  t h i s  Commission should have t h e  

a b i  1 i t y  t o  en fo rce  v i o l a t i o n s  o f  express f e d e r a l  
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law .  

COMMISSIONER DAVIDSON: L e t  me jump i n  on 

t h a t  p o i n t ,  i f  I may, f o r  a moment. IS t h e r e  

any th ing  i n  o t h e r  c o m p e t i t i o n  regimes a t  t h e  

f e d e r a l  l e v e l ,  the  Sherman A c t ,  the Clay ton  A c t ,  

f o r  example, t h a t  i n  t h e  d i f f e r e n t  p r o v i s i o n s  

express ly  s t a t e  t h e  s t a t e s  s h a l l  do t h i s ?  I 

c a n ' t  go through t h e  l i t a n y  o f  f e d e r a l  law,  b u t  

as I s i t  here,  I would b e t  t h a t  t h e r e  a r e  a l o t  

o f  f e d e r a l  laws on t h e  books t h a t  a r e  

i n t e r p r e t e d  by s t a t e  c o u r t s  -- and again,  we ' re  

a Commission, n o t  a c o u r t  -- t h a t  d o n ' t  

s p e c i f i c a l l y  empower s t a t e  cou r t s .  

MR. MEZA: Y e s ,  s i r .  I agree w i t h  you t h a t  

i n  t h a t  con tex t ,  t h e r e  a re  --  I ' m  sure t h e r e  a r e  

some c o u r t s  t h a t  have j n t e r p r e t e d  and enforced 

causes o f  a c t i o n  r a i s e d  under F l o r i d a  law,  o r  

s t a t e  law as w e l l  as f e d e r a l  l a w .  

I would c h a r a c t e r i z e  B e l  1 South 's  argument 

as f o l l o w s :  YOU have an a l l e g a t i o n  o f  some 

wrongdoi ng. The wrongdoing , t h e  action 

c o n s t i t u t i n g  t h e  wrongdoing c o u l d  be a v i o l a t i o n  

o f  state law,  o r  i t  could be a v i o l a t i o n  o f  

f e d e r a l  law. For i n s t a n c e  -- I d o n ' t  want t o  

use murder, b u t  t h e r e ' s  a cr ime t h a t  has 
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occurred t h a t  i s  a cause o f  a c t i o n  under both 

f e d e r a l  and s t a t e  law. A c r i m i n a l  c o u r t  i n  

F l o r i d a  I would n o t  t h i n k  would f i n d  t h a t  an 

i n d i v i d u a l  i s  i n  v i o l a t i o n  o f  t h e  f e d e r a l  law 

rega rd ing  t h a t  s p e c i f i c  cr ime. 

That i s  how I c h a r a c t e r i z e  B e l l S o u t h ' s  

argument. We have a s p e c i f i c  course o f  conduct 

t h a t  Supra i s  complaining about and i s  a l l e g i n g  

t h a t  t h i s  course o f  conduct v i o l a t e s  Commission 

p o l i c y  and law  and f e d e r a l  law. 

B e l l s o u t h  does n o t  c o n t e s t  o r  argue t h a t  

t h i s  Commission does n o t  have t h e  a b i l i t y  t o  

i n t e r p r e t  and en fo rce  t h i s  course o f  conduct t o  

determi ne i f  i t  c o n s t i  t u t e s  a n t i  c o m p e t i t i v e  

behavior .  B u t  what Bel 1 South chal lenges t h i  s 

Commission t o  address i s ,  a t  t h e  end o f  t h e  day, 

do you have t h e  a b i l i t y  t o  f i n d  t h a t  n o t  o n l y  

does t h i s  course o f  conduct v i o l a t e  s t a t e  l aw ,  

b u t  i t  a l s o  i s  an express v i o l a t i o n  o f  f e d e r a l  

1 aw? 

COMMISSIONER DAVIDSON: L e t  me g i v e  an 

example. I t h i n k  I would agree w i t h  you i f  a 

p a r t y  came i n  and s a i d  t h i s  a l l e g e d  conduct 

v i o l a t e s  t h e  R I C O  s t a t u t e .  We don't have 

j u r i s d i c t i o n  t o ,  1 b e l i e v e ,  app ly  t h e  RICO 
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s t a t u t e .  However, we do have f a i r l y  broad 

j u r i  sd i  c t i  on t o  apply  t h e  1996 

Telecommunications Act .  There seems i n  t h a t  A c t  

t o  be a general g r a n t ,  a general  exp ress ion  o f  

i n t e n t  as t o  what 's  requi  red o f  s t a t e  

commissions. We also have a genera l  g r a n t  o f  

a u t h o r i t y  i n  chapter  364. 

The R I C O  analogy doesn ' t  seem t o  a p p l y  t o  

t h e  Telecommunications Act  o f  1996. Is i t  

B e l l s o u t h ' s  p o s i t i o n  t h a t  t h a t  i s  e x a c t l y  t h e  

case f o r  t h e  same reasons? we c o u l d n ' t  a p p l y  

t h e  RICO s t a t u t e .  we c o u l d n ' t  -- we c o u l d n ' t  

en fo rce  p a r t i  c u l  a r  p r o v i  s ions  . IS i t  

Bel 1 South ' s argument we a1 so can ' t e n f o r c e  

p a r t i  c u l  a r  p r o v i  s i  ons o f  t h e  1996 

Te1 ecommuni c a t i o n s  Act? 

MR. MEZA: No, t h a t  i s  n o t  B e l l S o u t h ' s  

p o s i t i o n .  B e l l s o u t h ' s  p o s i t i o n  i s  t h a t  t h e  1996 

A c t  does n o t  address v i o l a t i o n s  o f  S e c t i o n  

222(b), and t h a t  a l though t h e  same course o f  

conduct c o d  d c o n s t i t u t e  v i  07 ati ons o f  t w o  

separate bodi es o f  1 aw, t h a t  t h i  s Commi s s i  on 

cannot s i t  and a d j u d i c a t e  whether o r  n o t  t h a t  

same course o f  conduct i s  a v i o l a t i o n  o f  f e d e r a l  

l a w  and p e n a l i z e  B e l l s o u t h  f o r  t h a t  v i o l a t i o n .  
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The Commission --  and I go back t o  t h e  

F l o r i d a  S t a t u t e s  and t h e  Supreme Cour t  cases 

i n t e r p r e t i n g  i t .  If t h e r e ' s  any doubt as t o  

whether t h e  Commission has t h e  a b i l i t y  t o  do 

something, you must decide t h a t  you d o n ' t  have 

such a u t h o r i t y .  

COMMISSIONER DAVIDSON: Do you have any 

s p e c i f i c  case a u t h o r i t y  f o r  t h e  exac t  

p r o p o s i t i o n  t h a t  you s t a t e d  rega rd ing  t h e  1996 

T e l  ecommuni c a t i o n s  Act  speci f i  c a l l  y s t a t i  ng ' t h a t  

a Commission cannot a d j u d i c a t e  a p r o v i s i o n  o f  

t h a t  A c t ?  

MR. MEZA: 47 U . S . C .  i s  n o t  p a r t  o f  t h e  

Ac t .  f b e l i e v e  t h a t ' s  t h e  case. So I would 

d isagree w i t h  you on t h a t .  

And secondly, I am n o t  aware o f  any case i n  

which a CLEC has a l l e g e d  v i o l a t i o n s  o f  t h i s  

s p e c i f i c  s t a t u t e ,  f e d e r a l  s t a t u t e ,  i n  a s t a t e  

commission proceedi  ng, i n an enforcement 

proceeding. 

a r b i t r a t i o n ,  wherein Supra cou ld  say, 

"Commi s s i  on, p l  ease impose upon Bel 1 South 

c e r t a i  n ob1 i g a t i  ons t o  p reven t  t h i  s a c t i v i t y  

f rom happeni ng . I '  

enforcement a c t i o n .  

We're n o t  t a l k i n g  about a 2 5 1  

We' r e  t a l  k i n g  about an 
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COMMISSIONER DAVIDSON: Supra, M r .  Meza has 

noted t h a t  Bel lSouth doesn ' t  c o n t e s t  t h e  

j u r i s d i c t i o n  o f  t h i s  Commission t o  a d j u d i c a t e  

whether t h e  a l l e g e d  conduct v i o l a t e s  s t a t e  law. 

YOU agree t h a t  t h e  Commission may n o t  have t h e  

j u r i s d i c t i o n  t o  impose t h e  s p e c i f i c  remedy 

a l lowed by f e d e r a l  law. So i t  seems t h a t  -- i s  

i t  supra 's  c o n t e n t i o n  t h a t  we have a u t h o r i t y  t o  

impose t h e  remedy requ i red  by f e d e r a l  law? 

MR. CRUZ-BUSTILLO: Wel l ,  I d o n ' t  know t h a t  

t h e r e  i s  a remedy. I ' m  say ing t h a t  i f  you f i n d  

a v i o l a t i o n ,  you are  e n t i t l e d  t o  say t h a t  t h i s  

i s  a v i o l a t i o n  o f  47 U . S . C .  222 ,  which i s  p a r t  

o f  t h e  Ac t ,  and impose a p e n a l t y ,  t h a t  p e n a l t y  

be ing  cease t h i s  conduct, and t h e n  impose 

whatever o t h e r  a p p r o p r i a t e  remedies t h e r e  a r e ,  a 

f i n e  o r  some s o r t  o f  m o n i t o r i n g  mechanism t o  

v e r i f y  t h a t  t h e y ' r e  n o t  do ing i t . 

And t h e  F l o r i d a  L e g i s l a t u r e  -- and I d i d n ' t  

mention i t  i n  my f i r s t  argument, b u t  i t ' s  i n  my 

b r i e f  on t h e  l a s t  page -- passed S e c t i o n  

120.80(13) (d) . And 4 t has always been my 

understanding o f  the Commission's i n t e r p r e t a t i o n  

o f  t h a t  s e c t i o n  t h a t  you --  through t h a t  s e c t i o n  

you have, i f  e f f e c t ,  adopted a l l  o f  t h e  r u l e s  
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and r e g u l a t i o n s  and t h e  s t a t u t e s  o f  t h e  A c t  and 

a r e  e n t i t l e d  t o  enforce them th rough  t h a t  

s e c t i o n .  

And t h a t  s e c t i o n  reads as f o l l o w s :  

"Notwi t h s t a n d i  ng t h e  p r o v i s i o n s  o f  t h i s  chap te r ,  

i n i mpl ementi ng t h e  Tel  ecommuni c a t i o n s  A c t ,  t h e  

Pub1 i c S e r v i  ce Cornmi s s i  on i s a u t h o r i  zed t o  

employ procedures consi  s t e n t  w i t h  t h a t  A c t ,  'I 

imp1 ementi ng t h e  Telecommunications A c t  w i t h  t h e  

promot ion o f  compe t i t i on  by e n f o r c i  ng p r o v i s i o n s  

o f  t h e  Act .  And i t  has been my understanding 

t h a t  t h i s  Commission s t a f f  and t h e  Commission 

have r e l i e d  on t h a t  p r o v i s i o n  i n  f i n d i n g  

v i o l  a t i o n s  and e n f o r c i  ng t h e  Ac t .  

SO where -- 1 d i d n ' t  t h i n k  t h e r e  was any 

gap. My o p i n i o n  i s  you can f i n d  a v i o l a t i o n .  

T h i s  Commission has a l ready  found -- i t ' s  n o t  

t h a t  t h e r e ' s  any doubt. The commission has 

a l r e a d y  found i t  has j u r i s d i c t i o n .  T h i s  

argument i s  f o r  appeal. SO I d o n ' t  t h i n k  t h a t  

t h e r e ' s  any doubt here rega rd ing  t h e  

Commi s s i  o n ' s  j u r i  s d i  c t i o n .  

Now, I b e l i e v e  t h a t  you can f i n d  i t ' s  a 

v i o l a t i o n  o f  364, and you can f i n d  i t ' s  a 

v i o l a t i o n  o f  2 2 2 ,  because t h a t  was p r e c i s e l y  t h e  
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argument r a i s e d  by AT&T i n  which t h i s  Commission 

s a i d ,  "we have s u b j e c t  mat ter  j u r i s d i c t i o n . "  

And AT&T d i d  not r a i s e  any s t a t e  s t a t u t e ,  any 

s t a t e  r u l e ,  any th ing  having t o  do w i t h  s t a t e  

law, and t h i s  Commission found t h a t  we do have 

s u b j e c t  ma t te r  j u r i s d i c t i o n .  

COMMISSIONER DEASON: Commi s s i o n e r  Brad1 e y ,  

do you have any quest ions? 

COMMISSIONER BRADLEY: A q u e s t i o n  O f  

s t a f f .  And I l i s t e n e d  t o  t h e  d i s c u s s i o n  t h a t  

has t ranspi  red. s t a f f  bas i  c a l l  y recommends t h a t  

we gran t  t h e  Mot ion t o  Dismiss a s  i t  a p p l i e s  t o  

v i o l a t i o n s  o f  f e d e r a l  law, s i n c e  t h e  Psc c a n ' t  

en fo rce  f e d e r a l  law; i s  t h a t  c o r r e c t ?  

MS. DODSON: T h a t ' s  c o r r e c t .  

COMMISSIONER BRADLEY: S t a f f  a l s o  

recommends t h a t  we deny t h e  mo t ion  as i t  a p p l i e s  

t o  v i o l a t i o n s  o f  s t a t e  law f rom a n t i c o m p e t i t i v e  

behavior ,  s i n c e  Chapter 364 c l e a r l y  allows t h e  

PSC t o  remedy a n t i c o m p e t i t i v e  behavior ;  i s  t h a t  

a l s o  c o r r e c t ?  Am I -- 

MS. DODSON: T h a t ' s  c o r r e c t .  

COMMISSIONER BRADLEY: Is t h e  -- w e l l ,  does 

s t a f f  f e e l  t h a t  t h e  b e s t  way t o  r e s o l v e  t h i s  

i s s u e  i s  t o  t a k e  t h i s  m a t t e r  t o  a h e a r i n g  t o  
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determine what t h e  facts are? 

M S .  KEATING: T h a t ' s  c o r r e c t ,  Commissioner. 

I b e l i e v e  t h a t  l o o k i n g  a t  t h e  a l l e g a t i o n s  in t h e  

compla int ,  we do b e l i e v e  t h a t  t h e y  are i s s u e s  

t h a t  t h e  Commission can address pursuant t o  

s t a t e  law. It's j u s t  t h a t  s t a f f ' s  

i n t e r p r e t a t i o n  o f  t h e  Commission's j u r i s d i c t i o n  

i s  t h a t  t h e  Commission cannot remedy t h e  

s p e c i f i c  v i o l a t i o n s  as a r i s i n g  o u t  o f  2 2 2  i n  t h e  

Federal A c t .  However, t o  t h e  e x t e n t  t h a t  those 

v i o l  a t i o n s  a1 so c r e a t e  v i  01 a t i  ons o f  s t a t e  

s t a t u t e ,  we b e l i e v e  t h a t  t h e  Commission can 

p r o v i  de remedi es t o  those  v i  01 a t i  ons pursuant t o  

364.285. 

COMMISSIONER BRADLEY: Wel l ,  i t ' s  S t a f f ' s  

b e l i e f  then t h a t  by t a k i n g  t h i s  i s s u e  or  t h i s  

m a t t e r  t o  a h e a r i n g  t h a t  we can more c l e a r l y  

determine what -- 

MS. KEATING: T h a t ' s  c o r r e c t .  

COMMISSIONER BRADLEY: -- t h e  f a c t s  are and 

render an a p p r o p r i a t e  dec i  s i o n  o r  r u l i n g ?  

MS. KEATING: T h a t ' s  Cor rec t .  

COMMISSIONER DEASON: I have a q u e s t i o n  f o r  

staff. I ' m  t r y i n g  to understand t h e  e f f e c t  o f  

t h e  recommendation. I understand t h e  
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d i  s t i  n c t i o n  t h a t  i s be i  ng made between e n f o r c i  ng 

f e d e r a l  l aw  and e n f o r c i n g  s t a t e  law.  If we were 

t o  accept s t a f f ' s  recommendation, i s  t h e r e  any 

e f f e c t ,  i n  r e a l i t y ,  as t o  what we can do as a 

r e s u l t  o f  these a1 1 egat ions i n t h e  h e a r i  ng t h a t  

i s  y e t  t o  be held? Are we l i m i t e d  i n  any way as 

t o  what remedies we can impose f o r  -- i f  t h e r e  

i s  i n  f a c t  a f i n d i n g  t h a t  t h e r e  has been some 

v i o l a t i o n  o f  s t a t e  law,  a re  we somehow l i m i t e d  

i n  what we can do? And p r e c i s e l y  t h e  q u e s t i o n  

t h a t  M r .  Cruz asked about -- or t h e  p o i n t  that 

he makes concerning t h e  a b i l i t y  o f  t h i s  

Commission t o  impose some t y p e  o f  a v e r i f i c a t i o n  

o r  m o n i t o r i n g  process, i s  t h a t  a v a i l a b l e  t o  us 

under s t a t e  law? 

MS. KEATING: I b e l i e v e  i t  i s ,  

Commissioner, because i f  i t  does t u r n  o u t  as a 

r e s u l t  o f  t h e  hear ing  t h a t  you f i n d  t h a t  these 

a1 1 e g a t i  ons a r e  v i  o l  a t i  ve o f  t h e  Commi s s i  on ' s 

j u r i  s d i  c t i  on t o  remedy a n t i  competi ti ve a c t s ,  you 

can make s u r e  t h a t  t h a t  a c t  i s  c o r r e c t e d  i n  such 

a way t h a t  i t  i s  no l o n g e r  a n t i c o m p e t i t i v e .  And 

. t h a t  may be something beyond a p e n a l t y  or  a 

f i n e .  There may be some o t h e r  remedy t h a t  you 

f i n d  more a p p r o p r i a t e  t o  a c t u a l l y  c o r r e c t  t h e  

ACCURATE STENOTYPE REPORTERS, I N C .  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

1 5  

16 

1 7  

1 8  

19 

20 

2 1  

22 

23  

24 

25 

29 

a c t i v i t y  t h a t ' s  do ing on. 

COMMISSIONER DEASON: I'll address tha t  

same ques t i on  t o  M r .  Meza. 

MR. MEZA: Be l lSou th  does n o t  d i s p u t e  t h a t  

t h i s  Commission c o u l d  f a s h i o n  t h e  a p p r o p r i a t e  

remedy t h a t  i t  sees f i t  f o r  what i t  f i n d s  t o  be 

v i  01 a t i  ons o f  t h e  a n t i  c o m p e t i t i v e  p r o h i  b i  ti on. 

And maybe my argument i s  s imp ly  too  s u b t l e .  I 

mean, agree w i t h  you t h a t  t h e  p r a c t i c a l  e f f e c t  

o f  t h i s  i s  probably  n o t  t h a t  g r e a t ,  because,' i n  

e f f e c t ,  y o u ' r e  go ing  t o  l o o k  a t  f e d e r a l  l a w  i n  

determin ing whether o r  n o t  something i s  

a n t i c o m p e t i t i v e .  But  where I t ake  i s s u e  i s  t h a t  

I: d o n ' t  want t h a t  t h i s  Commission can f i n d  and 

say, "Bel lSouth,  you a r e  i n  v i o l a t i o n  o f  Sec t ion  

222(b), and because o f  that, we ' re  go ing  t o  

r e q u i r e  you t o  do X,  Y ,  and  z."  

COMMISSIONER DEASON: We l l ,  you used t h e  

c h a r a c t e r i z a t i o n  e a r l i e r  i n  your argument t h a t  

t h i s  Commission i s  l i k e  a deput ized r e g u l a t o r .  

MR. MEZA: T h a t ' s  c o r r e c t .  

COMMISSIONER DEASON: I never heard t h a t  

b e f o r e ,  b u t  -- and I guess we ' re  t h e  Festus 

Haggens o f  t h e  world.  For those o f  you who 

d o n ' t  know maybe, t h a t ' s  a Gunsmoke c h a r a c t e r .  
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probably  some o f  you a r e n ' t  o l d  enough t o  

r e a l  i ze t h a t .  

I f  we a r e  deput ized r e g u l a t o r s ,  what, i f  

anyth ing,  under t h e  Federal A c t  a r e  we e n t i t l e d  

t o  a d j u d i c a t e  and enforce i f  we f i n d  t h a t  t h e r e  

has been some v i o l a t i o n ?  

MR. MEZA: I'm s o r r y .  I wasn't a b l e  t o  

hear your e n t i  r e  ques t i on .  

COMMISSIONER DEASON: I f  W e  a r e  d e p u t i z e d  

r e g u l a t o r s ,  what under t h e  Federal A c t  does t h i s  

Con"  s s i  on have j u r i  s d i  c t i  on to make a f i  n d i  ng 

o f  some v i o l a t i o n  and then t o  engage i n  some 

type o f  enforcement? 

MR. MEZA: Y e s ,  s i r .  F i r s t  o f  a l l ,  I c a n ' t  

take c r e d i t  f o r  t h a t  phrase, because i t  was used 

i n  a case,  I t h i n k  t h e  Iowa u t i l i t i e s  case i n  

t h e  lower  proceedings, i n  d e s c r i b i n g  t h e  S t a t e  

 omm mi s s i  on ' s r o l e ,  and speci f i  c a l l  y i t  re1  a t e s  

t o  t h e  S t a t e  Commission's r o l e  as i n  252  

a r b i t r a t i o n s .  That i s  where you' r e  a u t h o r i z e d  

by Congress t o  a c t  as a deput ized f e d e r a l  

r e g u l a t o r .  

T h i s  i s  n o t  a 252 proceeding. T h i s  i s  an 

enforcement proceeding, and t h a t ' s  where 1 draw 

t h e  d i s t i n c t i o n .  The A c t ,  as I see i t ,  g i v e s  
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t h i s  Commission c e r t a i n  powers t h a t  i t  b e l i e v e s  

i t  was more app rop r ia te  t o  handle r a t h e r  than 

t h e  FCC i n  determin ing t h e  type  o f  r e l a t i o n s h i p  

between an RBOC and a CLEC. T h a t ' s  n o t  what 

we ' re  t a l k i n g  about here.  And 1 don't b e l i e v e  

t h a t  any p r o v i s i o n  in t h e  A c t  prov ides  t h i s  

Commission w i t h  t h e  a b i l i t y  t o  do what Supra i s  

ask ing  i t  t o  do, which i s  t o  expand i t s  

pseudo-federal powers i n  a 252  c o n t e x t  t o  an 

enforcement case. 

COMMISSIONER DEASON: Does staff agree 

w i t h  t h a t  d i s t i n c t i o n  t h a t  M r .  Meza i s  making? 

MS. K E A T I N G :  I f  I ' m  understanding him 

c o r r e c t l y ,  I t h i n k  I do. It sounds  l i k e  a 

m a t t e r  o f  semantics, a n d  i n  t h i s  case i t  may be ,  

and i n  another case i t  may no t  b e ,  b u t  you j u s t  

can't impose a f e d e r a l  remedy, b u t  you can do 

whatever remedy you f i n d  a p p r o p r i a t e  i f  you f i n d  

i t ' s  a l so  a v i o l a t i o n  o f  s t a t e  law. 

COMMISSIONER DEASON: I guess t h e  

d i f f i c u l t y  t h a t  I'm having i s  t h a t  I -- you 

know, as everyone i n  t h i s  room i s  probably w e l l  

aware, I have s a t  f o r  a number o f  years and 

s i n c e  t h e  v e r y  beg inn ing  o f  t h e  passage o f  the  

A c t .  I n  f a c t ,  F l o r i d a  passed i t s  a c t  i n  '95 
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even before t h e  Federal A c t ,  and then  t h e  

Federal Act  was passed. And t h e r e  were a l o t  o f  

arguments as t o  j u r i s d i c t i o n  and preemption and 

what t h i s  Commission can and c a n ' t  do. I t ' s  

been a very f r u s t r a t i n g  process. 

t h a t  on numerous occasions . 
I ' v e  expressed 

what I do n o t  want t o  do i s ,  where t h i s  

Commi s s i o n  has t h e  responsi  b i  1 i t y  t o  r e g u l a t e  

under t h e  Federal Act ,  I do n o t  want t o  make any 

d e c i s i o n  here today t h a t  i s  go ing t o  p r e v e n t  

t h i s  Commission -- i f  we have t o  r e g u l a t e  t h e  

Federal Ac t ,  we have t o  en fo rce  i t , because i f  

you don't have the a b i l i t y  t o  enforce,  how are 

you going t o  r e g u l a t e ?  I mean, t h a t ' s  g o i n g  

i n t o  a f i s t  f i g h t  w i t h  one hand t i e d  behind your  

back, and that's n o t  f a i  r t o  u s  as a r e g u l a t o r y  

body. T h a t ' s  the concern t h a t  I have. Can you 

address t h a t ?  

MS. KEATING: w e l l ,  Commissioner, I ' m  r e a l  

f a m i l i a r  w i t h  those d i scuss ions  and your 

concerns as well. And as we have i n t e r p r e t e d  

120.80(13)(d) i n  t h e  p a s t ,  p a r t i c u l a r l y  we've 

looked a t  t h e  S t a t e  Commission's s p e c i f i c a l l y  

s t a t e d  r o l e  under 2 5 1 ,  2 5 2 ,  and 2 7 1  o f  t h e  A c t .  

And we've a l s o  l ooked  t o  t h e  s t a t e  a u t h o r i t y  
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t h a t  we have under 3 6 1  and -- 364.162 and 161. 

In 251 and 2 5 2  and i n  271,  Congress c l e a r l y  

s t a t e d  t h a t  t h e r e  would be a r o l e  f o r  state 

commi ss ions.  And our S ta te  Legi s l  a t u r e  

recognized t h a t ,  I b e l i e v e ,  i n  120, (13)(d). 

222 doesn ' t  have t h a t  same s t a t e d  r o l e  f o r  t h e  

s t a t e  commissions, and t h a t ' s  n o t  recognized -- 

our L e g i s l a t u r e  has n o t  recognized any r o l e  f o r  

t h e  S ta te  Commission t o  implement 222 .  so I 

t h i n k  -- 

COMMISSIONER DEASON: SO YOU agree w i t h  

M r .  Meza t h a t  t h a t ' s  n o t  p a r t  o f  t h e  A c t  as i t  

r e l a t e s  t o  a g r a n t  o f  a u t h o r i t y  t o  t h i s  

Commi s s i  on? 

MS. KEATING: I have to Confess, I am n o t  

p o s i t i v e  whether 222 was i n c l u d e d  i n  the  grand 

scheme o f  t h e  Telecommunications Act  o f  1996. I 

d o n ' t  b e l i e v e  i t  was, b u t  1 c a n ' t  say f o r  su re  

because I have not researched t h e  q u e s t i o n  o f  

what a l l  was i n c l u d e d .  However, I can say t h a t  

t h e r e  a re  s p e c i f i c  p r o v i s i o n s  in t h e  Telecom A c t  

t h a t  s t a t e  t h a t  t h e r e  w i l l  be a r o l e  f o r  t h e  

s t a t e  commi s s i  ons. Our S t a t e  Legi sl a t u r e  

recognized t h a t .  222 does n o t  say t h a t  t h e r e  

w i l l  be a r o l e  f o r  t h e  s t a t e  commissions. 
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COMMISSIONER DEASON: And can you address 

M r .  Cruz 's  argument? He made a re fe rence  - -  and 

I apologize.  I d o n ' t  have t h e  exac t  re fe rence .  

Maybe he can h e l p  us .  There was a re fe rence  t o  

120, o r  was i t  1 -- 

MR. CRUZ-BUSTILLO: It was 120. Beth just 

mentioned i t  

MS. KEATING: It's t h e  same p r o v i s i o n .  

MR. CRUZ-BUSTILLO: It's 120.80. B u t  could 

1 add something, Commissioner Deason, about h e r  

comment about t h a t  t h e  FCC h a s n ' t  rea l ly  spoken 

o r  t h e  Act  h a s n ' t  spoken t o  t h e  S t a t e ' s  r o l e  

w i t h  respect  t o  222? I quoted on page 8 o f  my 

Response t o  t h e  Mot ion t o  D i s m i s s  an FCC o r d e r  

i n c o r p o r a t e d  by re ference i n t o  03-0726 on page 

47, i n  which t h e  FCC sa id ,  a f t e r  f i n d i n g  t h a t  

you cannot use c a r r i e r - t o - c a r r i e r  i n f o r m a t i o n ,  

quote,  "We n o t e  t h a t  our  d e c i s i o n  here i s  not 

i ntended t o  p r e c l  ude i n d i v i  d u a l  s t a t e  a c t i o n s  i n 

t h i s  area t h a t  a r e  c o n s i s t e n t  w i t h  our  r u l e s . "  

SO c l e a r l y ,  t h e y ' r e  g i v i n g  you a s i g n a l  

t h a t  you can go ahead and e n f o r c e  t h i s  

p r o h i b i t i o n .  And t h e  Commission d i d .  It has 

i s s u e d  two o rde rs ,  one l a s t  year  and one t h i s  

year ,  say ing t h i s  i s  our  p o l i c y ,  and i t ' s  t h e  
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same as 222 ,  and you've i n c o r p o r a t e d  by 

reference t h e  F C C S  d e c i s i o n s .  And I d o n ' t  -- 
COMMISSIONER DEASON: We1 f , 1 e t  me 

i n t e r r u p t  you for  a second. 

MR. CRUZ-BUSTILLO: Sure. 

COMMISSIONER DEASON: I d o n ' t  t h i n k  t h e  FCC 

can g r a n t  us a u t h o r i t y .  I mean, e i t h e r  congress 

o r  our S t a t e  L e g i s l a t u r e .  

t h a t ?  

Do you agree w i t h  

MR. CRUZ-BUSTILLO: That i s  c o r r e c t .  T 

would r e f i n e  i t  t o  say t h a t  t h a t ' s  t h e  F C C ' s  

i n t e r p r e t a t i o n  t h a t  t h e  congress has g ran ted  you 

t h a t  a u t h o r i t y ,  because o the rw ise  -- 
COMMISSIONER DEASON: I S  i t  t h e i r  

i n t e r p r e t a t i o n  t h a t  Congress d i d  t h a t ,  or  i s  i t  

t h e i  r i n t e r p r e t a t i o n  t h a t  i f  a s t a t e  1 e g i  s l  a t u r e  

has granted t h a t  a u t h o r i t y  t o  a s p e c i f i c  s t a t e  

commission, t h a t  t h e i  r d e c i s i o n  i s  i n  no way 

i n tended  t o  hamper o r  i n t e r f e r e  w i t h  t h a t  s t a t e  

a u t h o r i t y ?  

MR. CRUZ-BUSTILLO:  The l a t t e r  p a r t  w i t h  

respect  t o  t h e  s t a t e ,  so l o n g  as i t ' s  n o t  

i n c o n s i s t e n t .  And t h e  L e g i s l a t u r e  has done t h a t  

under 364. And w i t h  respec t  t o  d o v e t a i l i n g  i n t o  

t h a t  t h e  Federal Ac t ,  I d o n ' t  b e l i e v e  t h e  FCC 
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would have t h e  a u t h o r i t y  t o  make t h a t  s ta tement  

i f  t h a t  wasn ' t  t h e i r  i n t e r p r e t a t i o n  o f  t h e  

f e d e r a l  law. 

And 1 j u s t  want t o  throw o u t  one t h i n g ,  

because I hear something t h a t ' s  b e i n g  used 

in te rchangeab ly .  Beth s a i d  and M r .  Meza has 

s a i d  t h a t  we c a n ' t  impose a f e d e r a l  remedy. I 

haven ' t  asked f o r  t h i s  Commission once you f i n d  

a v i o l a t i o n  o f  f e d e r a l  law t o  impose a f e d e r a l  

remedy. I ' v e  asked you t o  impose t h e  remedy and 

t h e  a u t h o r i t y  -- t h e  remedies and the  d i s c r e t i o n  

t h a t  you have under your s t a t e  law,  364. B u t  

you c l e a r l y  have t h e  a u t h o r i t y  t o  f i n d  a 

v i  ol  a t i  on, whi ch i s bas i  c a l  l y  t h e  enforcement 

o f  f e d e r a l  l a w  under 222,  and you can u t i l i z e  

t h e  language i n  your Order 03-0726 a t  page 47 

f o r  your a u t h o r i t y .  

COMMISSIONER DEASON: J u s t  l e t  me say t h a t  

I understand and apprec ia te  the nuances o f  t h i s  

argument and t h e  d i s t i n c t i o n ,  b u t  I j u s t  d o n ' t  

r e a l l y  see much o f  a p r a c t i c a l  e f f e c t .  I t h i n k  

a l l  p a r t i e s  agree t h a t  we have a u t h o r i t y  under 

chapter  364 as i t  p e r t a i n s  t o  c o m p e t i t i o n ,  

promot i  ng competi t i on and p r e v e n t i  ng 

a n t i  competi t i ve behav io r ,  and t h a t  we have broad 
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d i s c r e t i o n  and t h a t  we can c r a f t  remedies, 

depending upon t h e  record t h a t ' s  developed. SO 

even under s t a f f ' s  recommendation, 1 d o n ' t  see 

t h a t  we are  making a d e c i s i o n  t h a t  would p r e v e n t  

us f rom adequately e n f o r c i  ng s t a t e  s t a t u t e s .  

Commj ss ione r  Davidson. 

COMMISSIONER DAVIDSON: Thank you, 

cha i  rman. I would agree w i th  you. I also share 

your concerns about what e x a c t l y  o u r  d u t i e s  and 

o b l i g a t i o n s  are,  when we' re preempted and when 

we ' re  n o t ,  and what our j u r i s d i c t i o n  i s .  A t  

t h i s  p o i n t ,  I ' m  n o t  comfo r tab le  moving s t a f f  on 

t h i s  i s s u e ,  s imply  because I ' m  n o t  convinced 

t h a t  we have no j u r i s d i c t i o n  as a m a t t e r  o f  law 

t o  determine whether a v i o l a t i o n  o f  t h i s  

p r o v i  s i  on has occu r red. 

c i t i n g  back t o  the case t h a t  1 d i d  a t  t h e  

o u t s e t ,  t h e r e ' s  a r e b u t t a b l e  presumption t h a t  

absent some express p r o h i b i t i o n ,  s t a t e  c o u r t s  

have concur ren t  j u r i s d i c t i o n  on federal i s sues .  

We've g o t  Chapter 120 o f  t h e  APA which p rov ides  

t h a t  t h e  pub1 i c S e r v i  ce Commi s s i  on i s  a u t h o r i z e d  

t o  employ procedures c o n s i s t e n t  w i t h  t h e  1996 

A c t .  We have an FCC o r d e r  p r o v i d i n g  t h a t  our 

d e c i s i o n  i s  n o t  i n tended  t o  p r e c l u d e  i n d i v i d u a l  
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s t a t e  a c t i o n s  i n  t h e  a rea  t h a t  a r e  c o n s i s t e n t  

w i t h  our  r u l e s .  

As a m a t t e r  o f  p o l i c y ,  i t  may be  t h a t  we 

l a c k  j u r i s d i c t i o n .  I ' m  n o t  j u s t  persuaded o f  

t h a t  a t  t h i s  p o i n t .  And 1 d o n ' t  b e l i e v e  t h a t  i f  

we perhaps h o l d  o f f  r u l i n g  on t h a t  i s s u e  u n t i l  

t h e  hear ing i n  which t h e  f u l l  Commission r u l e s  

on t h i s  t h a t  we ' re  go ing  t o  i m p a i r  t h e  p a r t i e s  

i n  any way. T h i s  i s  p u r e l y  a l e g a l  m a t t e r .  

COMMISSIONER DEASON: L e t  me c l a r i f y  one 

t h i n g .  I t h i n k  t h i s  i s  a panel hea r ing .  

COMMISSIONER DAVIDSON: okay. 

COMMISSIONER DEASON: And what you see i s  

what you g e t .  

COMMISSIONER DAVIDSON: okay. A I 1  r i g h t .  

MS. KEATING: Can I -- oh, I ' m  s o r r y .  G o  

ahead. 

COMMISSIONER DAVIDSON: Because t h i  s r e a l  1 y 

i s  -- I agree w i t h  you wholehear ted ly .  There i s  

no p r a c t i c a l  i m p o r t  t o  t h i s .  But I am also 

concerned about t h e  e f f e c t  t h a t  t h i s  -- t h a t  a 

r u l i n g  g r a n t i n g  a mo t ion  t o  d i sm iss  on these 

s p e c i f i c  grounds would have down t h e  l i n e .  

~ ' m  n o t  convinced t h a t  we don't have 

j u r i s d i c t i o n  t o  determine whether a v i o l a t i o n  o f  
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f e d e r a l  l aw  has occurred. I d o n ' t  t h i n k  -- and 

I t h i n k  I d i d  hear you agree t h i s  t i m e  that 

y o u ' r e  n o t  a rgu ing  we have j u r i s d i c t i o n  to 

impose a f e d e r a l  remedy. we have j u r i s d i c t i o n  

t o  impose a remedy t h a t  we deem a p p r o p r i a t e  

under our s t a t u t e s .  

MR. CRUZ-BUSTILLO: T h a t ' s  c o r r e c t .  

COMMISSIONER DAVIDSON: SO We're narrowed 

down t o  t h e  s p e c i f i c  i s s u e  o f  does t h i s  

Commission have j u r i s d i c t i o n  t o  determine 

whether a v i o l a t i o n  o f  f e d e r a l  l aw  occurred.  

MR. CRUZ-BUSTILLO: T h a t ' s  c o r r e c t .  

COMMISSIONER DAVIDSON: I ' m  n o t  convinced 

t h a t  i n  t h i s  case o r  i n  every case g o i n g  f o r w a r d  

we can ever do t h a t ,  and t h a t ' s  why 1 would a t  

t h i s  p o i n t  -- s i n c e  we a re  t h e  panel , as you 

p o i n t e d  ou t ,  1 would deny t h e  Mo t ion  t o  D i s m i s s  

i n  i t s  e n t i r e t y .  T h a t ' s  j u s t  m y  view,  and I 

we1 come you a1 1 ' s  thoughts on t h a t  

COMMISSIONER DEASON : Commi  s s i  oner Davi dson 

-- 1 mean Commissioner Bradley,  do you have 

any th ing  t o  add?  

COMMISSIONER BRADLEY: Your recommendation 

would be t h a t  we deny t h e  Mot ion t o  Dismiss i n  

i t s  e n t i r e t y ?  T h a t ' s  my ques t ion ,  j u s t  t o  make 
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sure I heard what you s a i d .  

COMMISSIONER DAVIDSON: That  i s i t .  M y  

preference would be, i f  we had another  

o p p o r t u n i t y ,  t o  s imply  n o t  dec ide a t  t h i s  p o i n t  

and have addi t i onal quest ions addressed, such as 

whether t h i s  p r o v i s i o n ,  2 2 2 ,  i s  a p a r t  o f  t h e  

A c t .  A s  M s .  Keat ing s a i d ,  she 's  u n c e r t a i n .  

Supra contends i t  c l e a r l y  i s .  M r .  Meza contends 

i t  c l e a r l y  i s n ' t .  And 1 have some a d d i t i o n a l  

quest ions t h a t  I t h i n k  i t  would be h e l p f u l  t o  

have addi ti onal  submi s s i  ons on. 

COMMISSIONER DEASON: Maybe I can make a 

suggest ion.  I t h i n k  a l l  p a r t i e s  agree t h a t  

whether we approve s t a f f ' s  recommendation o r  

deny i t ,  i t ' s  n o t  go ing t o  have any e f f e c t  on 

t h e  i ssues  t h a t  have been l a i d  o u t  f o r  h e a r i n g ,  

t h e  f a c t u a l  i s s u e s .  They remain t h e  same. 

There has been test imony f i l e d ,  a number o f  -- 

we j u s t  had a prehear ing conference yesterday,  

and I b e l i e v e  t h a t  t h e  p a r t i e s  a r e  v e r y  w e l l  

prepared t o  ay o u t  t h e  f a c t u a l  case i n  f r o n t  o f  

us.  Perhaps we should j u s t  maybe n o t  make a 

r u l i n g  on t h  s Motion t o  Dismiss,  because i t ' s  

n o t  go ing t o  a f f e c t  t h e  h e a r i n g  i t s e l f  and t h e  

i ssues  which w i l l  be l i t i g a t e d ,  and we can j u s t  
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i n v i t e  t h e  p a r t i e s  t o  f u r t h e r  b r i e f  t h i s  m a t t e r  

a t  t h e  conclus ion o f  t h e  hear ing ,  and t h e n  we'll 

be b e t t e r  prepared when we make ou r  d e c i s i o n  a t  

t h e  concl u s i  on o f  t h e  h e a r i  ng . 
I agree w i t h  what you say. My only concern 

i s  t h a t  i f  we go through t h e  f a c t u a l  h e a r i n g  and 

we make a de te rm ina t ion ,  and we make a f i n d i n g  

t h e r e  has been a v i o l a t i o n  o f  f e d e r a l  law, and 

t h a t ' s  t h e  s u b j e c t  o f  an appeal, and t h e n  t h a t  

has t h e  e f f e c t  o f  d e l a y i n g  t h e  e f f e c t i v e n e s s  o f  

t h e  d e c i s i o n ,  t h a t ' s  a l i t t l e  b i t  o f  a r i s k  t h a t  

maybe I ' m  n o t  w i l l i n g  t o  take .  But  I'll be 

b e t t e r  prepared I t h i n k  a f t e r  t h e  f a c t u a l  

hea r ing  and a f t e r  we g e t  b r i e f s  on t h i s  l e g a l  

ques t i on  as t o  what f i n d i n g s  we should make a t  

t h e  conc lus ion  o f  t h e  h e a r i  ng . 
And i t  may be t h a t  i f  we d o n ' t  want t o  t a k e  

t h a t  r i s k  t h a t  we can j u s t  --  i f  t h e r e  i s  a 

v i o l a t i o n  -- and I don't know i f  t h e r e  i s  o r  i s  

n o t ,  b u t  i f  t h e r e ' s  a v i o l a t i o n  o f  s t a t e  law,  

t h a t  we can c r a f t  a remedy j u s t  under s t a t e  law, 

and we perhaps can a v o i d  t h e  p o s s i b i l i t y  of an 

appeal on t h e  v e r y  narrow ques t ion  as t o  whether 

we have j u r i s d i c t i o n  concerning a f i n d i n g  o f  a 

v i o l a t i o n  o f  f e d e r a l  law. 
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I ' m  w i l l i n g  t o  j u s t  w a i t  u n t i l  a f t e r  t h e  

hear ing,  I guess i n  a n u t s h e l l  i s  what -- s t a f f ,  

does t h a t  r a i s e  any red f l a g s  o r  concerns? 

MS. KEATING: No, s i r ,  n o t  a t  a l l .  I was 

a c t u a l l y  go ing  t o  say t h a t  i f  t h e  Commissioners 

would 1 i ke s t a f f  t o  p rov ide  some a d d i t i o n a l  

a n a l y s i s  on t h i s ,  we would be more t h a n  happy 

to. I t ' s  n o t  t h e  f i r s t  t i m e  we've had t h e  

ques t i on  come b e f o r e  us. I t  w o u l d n ' t  t a k e  us 

l o n g  t o  p u t  something t o g e t h e r .  

But 1 a l so  wanted t o  -- i f  you d o n ' t  mind 

-- 1 d o n ' t  want t o  be labor  t h e  p o i n t ,  b u t  i f  I 

c o u l d  j u s t  p o i n t  ou t ,  i t  sounds a l i t t l e  b i t  t o  

me l i k e  s t a f f ' s  recommendation may n o t  be as 

c l e a r  as i t  c o u l d  be. we're n o t  say ing  t h a t  you 

c a n ' t  f i n d  t h a t  t h e r e  a r e  v i o l a t i o n s  under t h e  

Federal Ac t .  we ' re  say ing t h a t  you c a n ' t  

p rov ide  a remedy f o r  those  v i o l a t i o n s  un less  you 

f i n d  t h a t  those v i o l a t i o n s  a l s o  a r e  v i o l a t i v e  o f  

s t a t e  law.  1: know again t h a t  may be m a t t e r  o f  

semantics, b u t  -- 

COMMISSIONER BRADLEY: R i g h t .  

MS. KEATING: But  YOU can -- 

COMMISSIONER DEASON: That d i d n ' t  come 

across c l e a r l y  i n  t h e  recommendation, a t  l e a s t  
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t o  me when 1 read i t . 

Commissioner Davidson, d i d  you want t o  

f o l l o w  up on -- 

COMMISSIONER BRADLEY: We l l ,  I want t o  ask 

t h e  Commissioner a quest ion.  

t hen  t h a t  t h i s  Commission does n o t  have the  

j u r i s d i c t i o n  and t h e  a u t h o r i t y  t o  determine i f  

t h e r e ' s  a v i o l a t i o n  o f  f e d e r a l  law? T h i s  i s  not 

t h e  a p p r o p r i a t e  venue, i s  t h a t  your  t h i n k i n g ?  

That  k i n d  o f  c o n t r a d i c t s  what s t a f f  just s a i d .  

Is i t  your  o p i n i o n  

COMMISSIONER DAVIDSON : We1 1 , Commi s s i  oner, 

one, I agree w i t h  Commissioner Deason. My 

reading o f  t h e  s t a f f  rec  was no t  as c l e a r  as 

j u s t  a r t i c u l a t e d  by M S .  Keat ing,  and thank you 

f o r  t h a t  a r t i c u l a t i o n .  But on t h e  m e r i t s  o f  t h e  

recommendation, as I s i t  here today,  my read ing  

o f  t h e  law i s ,  whether we have j u r i s d i c t i o n  to 

f i n d  s p e c i f i c a l l y  a v i o l a t i o n  o f  f e d e r a l  l a w  

occurred,  as I s i t  here today,  t h a t ' s  u n c l e a r  t o  

me. 

I ' m  l e a n i n g  toward, f: b e l i e v e ,  based on 

n o t i o n s  o f  j u r i s d i c t i o n ,  common law  i n  F l o r i d a ,  

t h e  i n t e n t  o f  t h e  ' 96  A c t  and o t h e r  p r o v i s i o n s ,  

t h a t  we would have j u r i s d i c t i o n .  As t o  t h e  

remedy, I d o n ' t  b e l i e v e  we do have j u r i s d i c t i o n  
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t o  impose a s p e c i f i c  f e d e r a l  remedy f o r  a 

v i o l a t i o n  o f  f e d e r a l  l aw  absent a g r a n t  o f  

a u t h o r i t y .  SO ~ ' m  r e a l l y  o n l y  u n c l e a r ,  b u t  

l e a n i n g  toward e x e r c i s i n g  j u r i s d i c t i o n  over  t h e  

i s s u e  o f  f i n d i n g  whether t h e r e ' s  a v i o l a t i o n  o f  

f e d e r a l  law. 

MR. CRUZ-BUSTILLO: Commissioner Deason, 

cou ld  I add something? 

COMMISSIONER DEASON: Qui  c k l  y .  

MR. CRUZ-BUSTILLO: I agree w i t h  e v e r y t h i n g  

Beth j u s t  sa id .  I f  staff's recommendation was 

what B e t h  j u s t  sa id ,  Supra would say we agree, 

move s t a f f ,  b u t  w i t h  w r i t i n g  what Beth j u s t  

s a i d ,  because t h a t  was our  p o i n t .  And I t h i n k  

i t  went t o o  f a r ,  which i s  you c o u l d n ' t  f i n d  -- 

you c o u l d n ' t  go i n t o  t h e  s p e c i f i c s  o f  t h e  FCC 

dec is ions  w i t h o u t  t h e  language f rom 222 ,  so you 

would have t o  f i n d  a v i o l a t i o n  o f  222.  I f  t h e  

a u t h o r i t y  f o r  imposing t h e  remedy i s  364, t h a t ' s  

f i n e .  But, you know, you've i n c o r p o r a t e d  222  by 

re ference i n t o  --  w i t h  t h e  o rde rs  i n t o  P S C  

Commission o rde rs ,  so t h a t  makes i t  Commission 

po l  i c y .  

SO I would --  supra would ask t h e  

Commission t o  move s t a f f  as i s  i f  t h e  staff's 
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recommendation, because 1 d i d n ' t  understand i t 

e i t h e r ,  was as what Beth j u s t  s a i d .  

COMMISSIONER DAVIDSON: I b e l i e v e ,  

M r .  Meza, though, would d isagree w i t h  t h a t  

i n t e r p r e t a t i o n ,  because now t h e r e ' s  a 

d i s t i n c t i o n  drawn between f i n d i n g  a violat ion 

and remedying t h a t  v i o l a t i o n .  And M r .  Meza's 

p o s i t i o n ,  i f  I ' m  correct, i s  t h a t  we have no 

j u r i s d i c t i o n  i n  t h e  f i r s t  i n s t a n c e  t o  even 

determine whether t h e r e  was a v i o l a t i o n  o f  

f e d e r a l  law. 

MR. MEZA: T h a t ' s  c o r r e c t .  

COMMISSIONER DEASON: So now Supra 

suppor ts  s t a f f ,  and Be l lSou th  opposes s t a f f .  

we've come f u l l  c i r c l e .  Okay. 

commissioners, f u r t h e r  ques t i ons  o r  a 

motion? 

COMMISSIONER DAVIDSON: DO we need a mot ion  

on t h i s ?  YOU had proposed an a l te rna t ive  

procedure which works f o r  me. 

COMMISSIONER DEASON: W e l l ,  i n  t h a t  case, I 

guess we perhaps do not need a mot ion.  we would 

j u s t  choose n o t  t o  r u l e  on t h e  mot ion  a t  t h i s  

p o i n t ,  r e c o g n i z i n g  t h a t  i t  has no p r a c t i c a l  o r  

s u b s t a n t i v e  e f f e c t  on t h e  conduct o f  t h e  factual 
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hear ing .  And a f t e r  t h e  conc lus ion  o f  t h e  

f a c t u a l  argument, and we can i n v i t e  p a r t i e s  t o  

f u r t h e r  b r i e f  t h e  ma t te r  i f t h e y '  r e  so i n c l  i n e d ,  

and we can ask staff t o  do f u r t h e r  a n a l y s i s ,  and 

a t  some p o i n t  we can address t h e  mot ion aga in .  

would t h a t  be approp r ia te?  P a r t i e s ,  a r e  

t h e r e  any concerns you have w i t h  t h a t  process? 

L e t  us know a t  t h i s  p o i n t  b e f o r e  we go f u r t h e r .  

No concerns. okay. 

w e l l ,  I guess we r e a l l y  d o n ' t  need a 

motion. Commjssioner -- 

COMMISSIONER BRADLEY: I'm f i n e .  

COMMISSIONER DEASON: -- Bradley,  y o u ' r e  

f i n e  w i t h  t h a t  process? 

COMMISSIONER BRADLEY: Y e s .  

COMMISSIONER DEASON: CO"i SSiOner 

Davidson, y o u ' r e  f i n e  w i t h  t h a t  process? 

okay. Thank you a l l  f o r  your  

p a r t i  c i  p a t i  on. Thi s concl  udes agenda, and we 

w i l l  convene i n t e r n a l  a f f a i r s  a t  10:40. 

(Conclusion o f  c o n s i d e r a t i o n  o f  I t e m  16.) 
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