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OPPOSITION OF VERIZON FLORIDA INC. TO MOTION TO DISMISS 
OF TELEPORT COMMUNICATION GROUPS, INC. AND TCG SOUTH FLORIDA 

Pursuant to Rule 28- 106.204, Florida Administrative Code, Verizon Florida Inc. 

(“Verizon”) hereby opposes the motion to dismiss (“TCG Mot.”) filed by Teleport 

Communication Group, Inc. and TCG South Florida (collectively, “TCG”). 

SUMMARY 

TCG’s motion to dismiss Veiizon’s petition should be denied for three basic reasons. 

First, nothing in the parties’ agreements forecloses the Commission from reviewing the 

arbitrator’s decision below. To the contrary, the agreement specifically contemplates that the 

parties would be permitted to seek review from this Commission, and that is what Verizon has 

done. Second, no other law provides any obstacle to the Commission’s adjudication of this 

dispute. To the contrary, Florida Statutes explicitly provide that this Commission “shall have the 

authority to arbitrate any dispute regarding interpretation of interconnection or resale prices and 

tei-ms and conditions.” 8 364.162, Fla. Stat. Since this is a ‘‘dispute regarding interpretation 
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ARGUMENT I 
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I 
As TCG correctly notes, the Agreement between the parties provides for alternative 

dispute resolution. The parties have agreed to submit all dispites, f’irst, to ari Inter-Company 
I 
I 

1 
matter” (id, 11.2). See crlAw id., Attach. 1 I., at 3. 
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The only reasonable construction of this language - anb TCG does not argue otherwise - 
I I 

l 

is that the parties deliberately decided that appeals of private &bitration decisions to this 

Commission would be permitted. To be sure, “the matter” on bhich review is sought must be 

within the jurisdiction of this Commission, but, as discussed b low, this matter - which concerns 

the interpretation and enforcement of the parties’ interconnection agreement - unquestionably 
I ! 

I I 

i i 

i I 

1 is. 
I I 

This does not mean that arbitration is “nothing more th a preliminary staging P I , 

mechanism’’ for the “Commission’s ultimate deliberation.” T#G Mot. at 10. In many cases,‘the 
i ! 

private arbitrators’ resolution of an issue may be acceptable toiboth parties. Moreover, such ’ 
i 

proceedings may often iiarrow issues and eliminate the need fdr further discovery before the ’ 

1 
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Commission. But it is absolutely correct that, under the agree ent, private arbitration decision 
I 

are not “final” when one party seeks review by the Commissidn: that is what the Agreement 
I 

provides by its plain terms. If this means that proceedings ma) be more lengthy in some casks 

than if the parties had agreed to bring disputes to the Commiskon in the first instance (though 
i 

presumably more expeditious in others), that is precisely what ithe parties bargained for. 

I i 1 

I 
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In sum, the Agreement specifically contemplates that parties would be permitted to seek 
i ! j 

review of private arbitrator’s interpretation of their agreement,’ and Verizon’s petition is thus I 
I I 

! ! 

i I 
I i 
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The original agreement that was the source of the agreement kt issue here was negotiated in‘ the 
fall of 1996, shortly after the passage of the Telecommunications Act of 1996 (“1 996 Act”). $At 
that time, the parties could not be sure that either this Commis$ion or the FCC would have 
jurisdiction over the interpretation and enforcement of existing interconnection agreements; for 
that reason, the right of appeal is contingent on the availability of an appropriate agency forub. 
The Commission’s jurisdiction over the interpretation and enf4rcement of interconnection 
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agreements, however, is now firmly established. 
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i entirely appropriate under that agreement .’ 
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B. The Commission Has Jurisdiction Over This; Matter 

j i 
TCG’s claim that the Commission lacks jurisdiction inithis case is contrary to the exp icit 

1 
ternis of Florida law as well as overwhelming and controlling federal court authority on point. 

I 
Section 364.162 of the Florida Statutes provides that “[tlhe Co;inmission shall have the authority 

to arbitrate any dispute regarding interpretation of inter c o m e t  tion or resale terms and 

conditions.” (Emphasis added.) This broadly worded and explicit delegation of authority to the 
I 

Commission to decide ‘‘any dispute” over “interconnection . . . terms and conditions” plainly 

reaches a dispute over the proper interpretation and enforcemdnt of a 1996 Act interconnection 

agreement. Indeed, this Commission has adjudicated many su!A~ cases in the past. 
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Moreover, overwhelming federal judicial authority - idcluding the controlling decision 
I 

by the en banc Eleventh Circuit Court of Appeals - has deterniined that state commissions hdve 

such authority under federal law as well. Every circuit court tQ address the issue has agreed &at 

the power to approve or reject interconnection agreements - aLthority explicitly delegated to 

state public utility cominissions pursuant to section 252 - “cariies with it the authority to 

interpret agreements that have already been approved.” BeElShh Teleconzms. Inc. v. MChdtro 

AGGCSS Transmission Servs., Inc., 3 17 F.3d 1270, 1274 ( I  lth dir. 2003) (en banc); see ulso , 
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I I 
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1 I 
TCG’s effort to secure dismissal of Verizon’s petition on and basis other jhcrn its claim thatjthe 

Commission lacks jurisdiction mguably violates its duty of gobd faith and fair dealing under hie 
Agreement. See Insurance Concepts and Design, Inc. v. Heal(hplnn Servs., IHC.,  785 So.2d 
1232, 1234 (Fl. App. 2001) (“Florida contract law recognizes fhc implied covenant of good fiith 
and fair dealing in every contract.”). Precisely because the pakies’ agreed that appeals would be 
peimitted in any case where “the agency agrees to hear the matter” (Agreement, Attach. I ,  
tj 11.2), TCG’s ef‘rixt to persuade the Coinmission not to exercise its jurisdiction over this mitter 
appears designed to deprive Verizon of a contractual remedy to which TCG agreed. 
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Meiiiorandum Opinion and Order, Starpower Cnnznztmicatiol;ls,, LLC Petition f i r  Preen-zpfic 
Jurisdictim of the Vii-ginin State Corporatior? Cominission, 15 FCC Rcd 1 1277 (2000) 
((LSturpowr Preernpion @der”). I 
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I 
TCG’s claim that the Commission lacks jurisdiction is babed solely on the fact that the 

I 

Commission declined to hear TCG’s petition to enforce a private! arbitrator’s discove y order, 

where that order had nothing to do with the interpretation or enf&xment of any term of the 

parties’ interconnection agreement. See TCG Mot. at 4-8 (discudsing Order Granting Motion tc 

Dismiss, Petition for Expedited Enforcement of Interconnection Agreement with Verizon Flurii 

hc. by Teleport Communications Group, Inc. and TCG South Flbrida, Order No. PSC-02- 170: 

I 

I 

I 

I 

FOF-TP, Docket No. 021006-TP (Fla. Pub. Sen.  Comm’n Dec. b, 2002) (TCG Mot., Attach. 

5)). But, as Verizon explained at the time, TCG’s complaint wat!, inappropriate because this 

Commission has no general authority to enforce the orders of a &hate arbitrator, which is all 

that TCG’s complaint sought. See TCG Mot., Attach. 3 at 1. hleed,  TCG made clear (and 

Verizon emphasized in its Motion to Dismiss) that its Complain1 was solely directed at 

“enforcing the Arbitrator’s Order.’’ TCG Mot., Attach. 2’7 17; dee id., Attach. 3,’at 3. In 

moving to dismiss the complaint, Verizon made clear that if TC&s complaint had regarded thc 

interpretation of interconnection or resale prices and terms and ionditions, the Commission 

would have had jurisdiction under section 364.162. Id. 

I 

i 

I 

I 

Given this context, the Conmission’s decision provides i o  support for the proposition 
I 

that TCG would read into it. The Commission dismissed TCG’I complaint because it 

“disagree[d] with TCG’s analysis that the discovery orders are tkms and conditions of a 

Commission approved interconnection agreement thereby invok‘ng our jurisdiction.” TCG Mc 

Attach. 5, at 6 .  “Rather, the discovery orders are merely ar consequence of conzpliance with tht 

interconnection agreement.” Id. (emphasis added). Thus, the edplicit basis of the Commissior 

decision was that TCG’s Complaint did not present any “dispute regarding interconnection , . . 
terms and conditions” and therefore did not invoke the Corqmiskion’s statutory authority. Thk 

i 
i 
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case is plainly distinguishable because the “dispute” unquestio’ ably does “regard 

interconnection . . . terms and conditions.’’ Fla. Stat. 4 364.16 . Nor does Verizon merely s( 

enforcement of an arbitrator’s order - rather, Verizon seeks reCiew of the Arbitrator’s 

construction of the parties’ interconnection agreement: the very “matter” that section 364.1 6 

;. 
5 
i 
i 

! 
I 

squarely places within this Commission’s jurisdiction. 
i 

I 
The fact that the dispute has already been submitted to a private arbitrator and that thl 

arbitrator has rendered a decision does not deprive the Commiision of jurisdiction. To be su 

the parties had agreed that the Arbitrator’s decision would be mal and that the parties woulc 

have no right to review, then the parties’ agreement on that PO I nt would be enforceable and t 

Commission would have no jurisdiction over the dispute. See $7 U.S.C. 5 252(a)( 1). But, a: 

discussed above, that is nut the agreement that the parties reac b ed here, and TCG does not ar 

I 

I 

cannot argue that it is. To the contrary, the parties explicitly abreed that private arbitration 

decisions would not be final to the extent that either this Co&ission or the FCC was found 

have jurisdiction over “matter[s]” o f  this type. Because Floridb Statutes and federal law do 

the Commission that jurisdiction, there is absolutely no obstacle to its exercise in this case. 

I 

I 

I 

TCG also argues that Verizon is wrong that the standafd of review in this proceeding 

“de novo,” but that issue is simply irrelevant to the question w ether the Commission has b 
i 

jurisdiction. Because TCG has filed a motion to dismiss based on the Commission’s lack of 

jurisdiction, the only question is whether this is a “dispute regarding interconnection . . . terii 

and conditions” within the meaning of section 364.162 and wdether the Commission has 

jurisdiction over such disputes. Because the answer to both q4estions is plainly yes, TCG’s 

motion to dismiss should be denied, and the parties can brief &e appropriate standard of revi 

at an appropriate time. In any event, because the arbitrator ru ed on a legal question - the 
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I 
obligations imposed by the parties’ interconnection agreement 1- the Commission should revi 

those legal determinations de novo. See Merlot Communicatidns, Inc. v. Shalev, 840 So.2d 4 

447 (Fla. 3d DCA 2003) (“The interpretation of a contract is aipestion of law, reviewable dr 

i 
i 

I 
I 

I 

I 
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C. The Commission Should Exercise Its Jurisdiktion 

I 

W 

6 

i 

authority. To the contrary, it is a basic principle of administrative law that when, as here, the 

legislature has delegated adjudicatory authority to an administrative agency, the agency does 

have discretion to decline to exercise that authority. See AT& 4 v. FCC, 978 F.2d ’727,732 (I 

Cir. 1992). There is no Iegal basis for the Commission to disdiss Verizon’s petition simply 

because TCG asks it do so. 

I 
I 

1 

I 
I 

I 
Second, TCG’s poEicy arguments in favor of dismissal b e  entirely without merit. 

I 
Although TCG argues that the prior proceedings involved “dis(sovery” and “present [ation] of 

evidence,” Mot. at 1 1 , there is no reason that the factual recor( compiled in the prior proceed 

should not be admitted into this proceeding wholesale. None of that discovery will be wastec 

and none need be duplicated. And although TCG argues that {llowing Verizon’s petition to 
1 

i 
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very much in doubt. In other words, to refuse to exercise rev’ 

parties’ Agreement would discourage alternative dispute reso 

, encourage them. Thus, in urging the Commission arbitrarily 

jurisdiction, TCG urges the Commission to turn its back on it 
. .  

“encourag[ ing] the continued use o f  arbitration and nego’tiatic 

* 

Interim Award o f  Arbitrator, TCG South Florida v. Verizon 1 
(AAA Dec. 30,2002) ?* 

* 

10 

w where contemplated by tht 

ttion efforts; it would not 

I decline to exercise its 

announced policy of 

.” TCG Mot., Attach. 6 ,  at 7, 

* Bu 

oridu hc . ,  No. 71 Y 181 008 
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Arbitrator misunderstood this Commission’s view: indeed, the Commission has made clear I 

it is the intent of the contracting parties that governs. Moreov r, AT&T, at the time the origi 

agreement was negotiated, had squarely argued that Internet-bound traffic is access traffic thi 

should be treated like long-distance traffc, not local traffic, fo! purposes of compensation. 1 

Arbitrator ignored this unrebutted evidence. 

1 I 
I 
I 

I .  
Accordingly, this decision cries out for the Commissio b ’s expert review, just as the 

parties intended. 

D. The Petition Is Timely 

TCG argues that the petition is out of time because Venzon supposedly failed to file j 
I 

petition within the deadline established in the Agreement. ThJt claim is incorrect. The 
t 
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CONCLUSION 

The Commission should deny the motion to dismiss. 

Respectfully submitted, 

Florida Bar No. 354473/ 
Holland & Knight LLP 
Post Office Drawer 8 10 
Tallahassee, Florida 32302 
(850) 224-7000 

Co-Counsel for Verizon Florida Inc. 

Richard A. Chapkis 
Verizon Florida Inc. 
201 North Franklin Street 
Tampa, Florida 33602 
(813) 483-1256 

Mary Coyne 
Verizon Communications 
15 15 N. Courthouse Road 
Suite 500 
Arlington, VA 2220 1 

Aaron M. Panner 
David L. Schwarz 
Kellogg, Huber, Hansen, Todd & Evans, PLLC 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

September 5,2003 
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