
__s 

-.- 
I__. 

HOLLAND & KNIGHT LLP 

315 South Calhoun Street 
Suite 600 
FO. Drawer 810 (ZIP 32302-0810) 
Tallahassee, Florida 32301 

850 -224-7000 
FAX 850-224-8832 
www. hklaw.com 

September 5,2003 

VIA HAND DELIWRY 

Blanca S. Bay0 
Division of Commission Clerk and 
Administrative Services 

Florida Public Service Commission 
Capital Circle Office Center 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

Annapolis San Francisco 
At lanta Seattle 
Bethesda 
Boston 
Bradenton 
Chicago' I G I A L Jacksonvi Fort Lauderdale Ile 

Lakeland 
Los Angeles 
Miami 
New York 
Northern Virginia 
Orlando 
Portland 
Providence 
St Petersburg 
San Antonio 

Tallahassee 
Tampa 
Washington, 0 C 
West Palm Beach 

lnlernational Offices 
Caracas'* 
Helsinki 
Mexico City 
Rio de Janeiro 
S%o Paulo 
Tel Aviv** 
Tokyo 

'Holland & Knight LLC 
"'Represenlative Oflice 

D. BRUCE MAY, JR. 

d bmaflhklaw .com 
850-425-5607 

Re: In re: Petition of Verizon Florida Inc. (ma GTE Florida Inc.) against 
Teleport Communications Group, Inc. and TCG South Florida, for 
review of a decision bv The American Arbitration Association in 
accordance with Attachment 1 Section 11.2(a) of the Interconnection 
Agreement between GTE Florida Inc. and TCG South Florida, Docket 
NO. 030643-TP 

Dear Ms. Bayo: 

Enclosed for filing in the docket referenced above are the original and 
seven (7) copies of: 

1. Amended Public Version of Verizon's Petition for Review, 
previously filed on July 18,2003; and 

2. Amended Public Version of Verizon's Opposition to TCG's Motion to 
Dismiss, previously filed on August 25, 2003. 

Verizon has amended and resubmitted its Petition for Review and its 
Opposition to  TCG's Motion to Dismiss pursuant to FPSC staffs instruction that 
Verizon redact that information - specifically asserted to be confidential by either 
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Verizon or TCG. Verizon also requests, pursuant to  staffs instruction, that the 
original Petition for Review filed on July 18, 2003 and the Opposition to TCG’s 
Motion to Dismiss filed on August 25, 2003 be returned to Verizonl at the 
following address: 

Aaron M. Panner 
Kellogg, Huber, Hansen, Todd & Evans, PLLC 
1615 M Street, N.W., Suite 400 
Washington, D.C. 20036 

For our records, please acknowledge your receipt of this filing on the 
enclosed copy of this letter. Thank you for your consideration. 

Sincerely, 

HOLLAND & KNIGHT LLP 

DBM:kjg 
Enclosures 

cc: Felicia Banks (via hand-delivery) 
Jeremy L. Susac (via hand-delivery) 
Marsha Rule (via hand-delivery) 

1 Pursuant to Florida Administrative code Rule 25-22.006, Verizon has contemporaneously filed 
with the Commission a request for confidentiality of certain portions of its Petition for Review, 
TCG’s Motion to Dismiss and Verizon’s Opposition t o  TCG’s Motion to Dismiss. 
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I 
Introduction 

I 
Verizon Florida Inc., fMa GTE Florida Inc. (“Verizon”) respectfully submits this petition 

for review of a decision by the American Arbitration Associal Ion (“AM”) misinterpreting an 

interconnection agreement between Verizon and TCG South Fhorida C‘TCG”), approved by the 
1 

Florida Public Service Commission (“Florida PSC” or “Comr$ission”) in March 1998 (the 

“Agreement”). I 

i 

! 

I 

I 
1 

I 

In the decision under review, the AM-appointed Arbi‘trator ignored the plain language 

of the Agreement, flouted foundational principles of contract l h ,  and refused to apply binding 

decisions of this Commission that directly address and dispos4 of the issues that were before 
i 

him. Although the Agreement explicitly limits reciprocal com ensation to “Local Traffic,” 

which the Agreement defines as traffic that originates and ternhates within the same 

geqgraphically-defined exchange area, the Arbitrator held thati TCG was nevertheless entitled to 

reciprocal compensation payments for Virtual NXX traffic - i.!e., traffic that, by definition, 

terminates outside of the locar calling area where it originated.! In holding that Virtual NXX 

traffic is local traffic subject to reciprocal compensation, the rbjtrator - a retired criminal court 

judge with no telecommunications law experience - failed to grasp the significance of this 

Commission’s binding determination that “calls terminated to end users outside the local calling 

p 
I 

! 

1 

1 

4 I 
i 
I 

! 

I TCG opted into an earlier interconnection agreement between Verizon and AT&T of the Southern States, Tnc. 
(“AT&T”) pursuant to 252(i) of the federal Telecommunications Act of 1946 ((‘1996 Act”). 47 U.S.C. 5 252(i). 
The Florida PSC approved the Verizon - AT&T interconnection agreeinen on May 22, 1997. See Final Order 
Approving Arbitration Agreement, Petition by AT& T Co~nmunications oft  f ie Sozrtlwn States, Inc. for. Arbitmtioii n f 
Cerlain Terms and Conditiom of a Proposed Agreemmt wilh GTE Florida‘Jm Conceriiing liiterconnection ma’ 
Resale Under the l’elecoiii~nunicafions. Act of 1996, Order No. PSC-97-058!5-FOF-TP, Docket No. 960847-TP (Fla. 
PSC May 22, 1997). A copy ofihat Agreement is attached licreto as Exhibit A. 
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I 

area in which their NPA/NXXs are homed are not local calls for yuiposes of intercarrier 
I 

I 

Given the sheer magnitude of TCG’s exploitation of Virtual NXX an-angeinents - TCG 

T of the telephone numbers it had assigned between 
I 

admitted in discovery that a * 

1998 and 2002 were Virtual NXX nuinbcrs - it is imperative that this Commission act to rectify 

this unlawful, anti-competitive distortion of the telecnmmunic$ions marketplace by reversing 

the Arbitrator’s ruling that Verizon is required to pay reciprocbl compensation for such traffic, 
I 

and by requiring TCG to pay applicable access charges. Nearly one-half of TCG’s business 

consists of selling a product to TCG’s customers whereby TCG gets paid so that Verizon’s 

customers avoid paying applicable toll charges to Verizon. Teis Commission has held that TCG 
1 

owes access charges for these non-local calls.’ Nevertheless, tile Arbitrator inexplicably held 

that TCG could bill Verlzon reciprocal compensation. The Cdmmission must remedy this error 

and prevent the unwarranted and anti-conipctitive subsidy that: it threatens to create. 
I l 

! 

Critically, the record in this arbitration proceeding denionstrates beyond any doubt that 

Virtual NXX traffic can easily be both identified and tracked. ‘In response to discovery requests, 

TCG disclosed the name, address, and telephone numbers assi ned to its Virtual NXX 

customers. TCC produced *. - -I * assigned - Virtual NXX numbers. 
i 

Separately, VeIizoii introduced evidence establishing that Virthal NXX traffic can readily be 

f 
__A_- 

I 
I 

* Order 011 Reciprocal Compensation, lnvcsligrrtiniz u7to Appropricite MethQds To Coinpensale Curriers for 
Exchunge of Traffic Subjeci to Secfron 251(h)(5) of the T~l~cornmwiiCnti~ns Act of 1996, Order No. PSC-02-1248- 
FOF-TP, Docket No. 00075-TP (Fla. PSC Sept. IO, 2002). 

Final Order on Petition for Arbitration, Petition for arbitration of mresolved issues negotiation of interconncction 
agreeincnt between Verizon Florida Iiic. by US LEC of Florida Inc., Ordcr (No. PSC-03-0762-FOF-TP, Dockct No. 
02O412-TP7 at 39 (Fla. PSC June 25, 2003) (“‘Therefore, we find that the originating carrier shall bc able to chargc 
originating access on traffic that originates in  OIIC local calling area and is delivered to a customer located in a 
different local calling area, if the NXX of the callcd ~iuriiber is associated \<ith thc samc Iocal callirrg arcn as  he 
Nln O f  the CalliJlg Il~llllber.”). 
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i 

tracked. In particular, Verizon introduced testimony concernihg an inexpensive and 

straightforward traffic study that Verizon had performed to de i emnine the total volume of ALEC- 
! 

originated traffic in Florida that terminated to Verizon FX n d b e r s .  This evidence directly 

rehted TCG’s assertion that Virtual NXX traffic could not be :separated from traffic properly 

subject to reciprocal compensation. It also provides the basis bf Verizon’s request here - a 

! 

I 

request that could not have been made in the arbitration proce6ding itself - that the Commission 
1 

rule that Verizon is entitled to bill access charges for Virtual NXX traffic.4 
I 

The Arbitrator additionally failed to consider the overwhelming evidence establishing 
1 
I 

beyond question that Verizon and AT&T - the parties to the iiterconnection agreement that TCG 

adopted - did not intend for their contract to require reciprocal compensation for Intemet-bound 

traffic. As this Commission’s prior decisions specifically insthcted, Verizon offered extensive 

testimony concerning the parties’ understanding and intent in dntering into the Agreement. The 

Verizon official who negotiated the reciprocal compensation provisions of the Agreement 

provided tlnrebutted testimony that the parties intended their obligations to be co-extensive with 

i 
1 

! 
i 

! 

federal law. Indeed, in discovery, AT&T admitted us much. Virizon also introduced into 

evidence Comments that former GTE and AT&T had filed witb the Federal Communications 
I 
I 

Commission in early 1997, contemporaneous with their negotiation of the Agreement. In its 

Comments, AT& T repeatedly told the FCC that Internet-bouvd traffic is naiz-lucal, and i 
I 

intersfafe in nature, and that such traffic does not ternzirzate 4t an ISF’s mudem or server 
1 

bank. Former GTE filed Comments explicitly agreeing with AT&T’s position on the 

interexchange nature of Internet-bound traffic. Notwithstandink this compelling cvidence of the 

I 

The Agreement expressly provides that “All Switched Exchange Access Service and all IntraLATA Toll Traffic 
shall continue to be governed by the terms and conditions ofthe applicable federal and state tariffs.” Agreenrent, 
Part V, 5 43.3.2. Because Verizon’s right to recover access charges was goberned by federal and state tariffs, 
Verizon could not seek relief in an arbitrntirig proceeding under the Agreemkiit itself. 

I 
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pa~ies’ contemporaneous intent, and notwithstanding the fact ithat the contract language exactly 

tracks the federal law reciprocal compensation requirements, * the Arbitrator invoked his own 

! > 

I 

I 
--- ’ 

This decision is unlawfd, contrary to the plain language of tht Agreement, and contrary to all of 

the evidence introduced as to the parties’ specific intent. 

I 
! 
I 

I 

Pursuant to the terms of the parties’ Agreement, which’ this Commission approved and 

over which this Commission retains jurisdiction, thk Arbitratoi’s decision is subject to corrective 

review by the Florida PSC. For the reasons discussed in this petition, Verizon respectfully 

requests that the Commission reverse the Arbitrator’s decision:, enforce the actual language of the 
1 

parties’ interconnection agreement, and restore Commission piecedent to its rightful, binding 
I 

place. 

Jurisdictional Statement 
! 

1. The complete name and address of the Petitioner is: 

Verizon Florida Inc. 
fMa GTE Florida Inc. 
MC: FLTC0007 
201 North Franklin Street 
Tampa, Florida 3 3 602 

2. All notices, pleadings, orders and documents in: this proceeding should be 

provided to the following on behalf of Verizon Florida Inc.: 
’ 

I 

Mary Coyne 
Verizon Communications 
15 15 N. Courthouse Road 
Suite 500 i 

Arlington, VA 22201 

I 

1 

4 



PUBLIC VERSION ’ 

Richard Chapkis 
MC: FLTC0007 I 

201 North Franklin Street 
Tampa, Florida 3 3 602 

Aaron M. Panner I 

David L. Schwarz 
Kellogg, Huber, Hansen, Todd & Evans, PLLC! 
f 6 15 M Street, N.W.; Suite 400 
Washington, D.C. 20036 

I 

I 

1 

I 

I 

3. The complete name and address of the Respondent to the Petitioner is: 

TCG South Florida 1 

1200 Peachtree Street, 8th Floor 
Atlanta, GA 30309 

4. Both Verizon and TCG are authorized to provide local exchange and exchange 

access services in the state of Florida. 

5. Pursuant to 47 U.S.C. 3 252, section 364.162 oathe Florida Statutes, and section 

I1  .Z(a) of Attachment 1 ofthe Agreement, the Florida PSC ha; jurisdiction to hear this dispute 

involving the interpretation of interconnection agreement tennk and conditions. Section 364.0 1 
! 
I 

of the Florida Statutes instructs tlie Commission to utilize this uthority to encourage and Q 
I 

promote competition, and to “prevent[] anticompetitive behavibr.” 

6. The Agreement, which this Commission appro<ed and over wliich this 
I 

Commission retains jurisdiction under Florida law, contains a iirnitcd Alternative Dispute 

Resolution provision designed to encourage the expeditious resolution of contractual 

disagreeiiients and to narrow disputes before they are brouglit before this ~oimiiss ion.  See 

Agreement, Attach. 1 , § 1. Under the terms of the Agreeiiient, ‘parties are directed to attempt io 

resolve any disputes informally, tlx-ough inter-company ncgotiations. Should those inforinal 

cliscussions fail to resolve the issue, either can initiate an arbitr$on proceeding before the A M I .  
I 
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, 

id., Attach. 1, t j  1 1-2, where it is subject to de novo review in iccordance with this Commission’s 

authority, under section 252 of the 1996 Act, to interpret and enforce previously-approved 

interconnection agreements. See Verizon Muryland Inc. v. M&i--yland Pub. Sen. Ct”z ’n, 535 

U.S. 635 (2002); BellSouth Telecomms. hc. v. MCImetro Acctks Trarwnission Servs. Inc., 3 17 

F.3d 1270, 1274 (1 1 th Cir. 2003) (en baix) (“the authority to approve or reject agreements 

carries with it the authority to interpret agreements that have already been approved“). Pursuant 

to the terms ofthe Agreement, this appeal renders the Arbitratbr’s decision non-final. See 

! 

! 
I 

I 

1 

Agreement, Attach. I., $ 1 1.2 (“A decision of the Arbitrator shall not be final in the following 

situations: (a) a Party appeals the decision to the [Florida Public Service] Commission . . -”). 

7. In accordance with terms of section 13.1 of Attqclment 1 to the Agreement, 

which safeguard the confidentiality of the arbitration process, berizon has filed this petition 

under seal. I 

; 
I 

Background I 

1. The Interconnection Agreement Between AT&T and GTE 
I 

8.  The interco~mection agreement at issue is the pfoduct of negotiations between 

former GTE and AT&T that began in the fall of 1996, shortly ifter passage of the 1996 Act. 

These negotiations were part of a nationwide dialogue between thc two carriers, the puipose of 

which was to develop a template that could be used in all of the jurisdictions, including Florida, 

in which AT&T sought intercoxmection to foriiier GTE’s facilities.’ 

9. Former GTE and ATStT began negotiations toward an agreement in Florida in 
I 

I 

late 1996. At roughly the time these negotiations were getting undeiway, the FCC issued ils 
! 
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Local Competition Urder,‘ which implemented the local comfietition provisions of the 1996 Act. 

In that initial rulemaking, the FCC clarified as a matter of feddral law that reciprocal 

! 

i 

compensation was limited to “local traffic,” which it defined ak “telecommunications traffic . . . 

, that originates and terminates within a local service area established by a state commission.” 47 
i 

1 

C.F.R. 51.701(b)(l) (1997). 

10. Former GTE and AT&T negotiated the key rec{procal compensation provisions to 
I 

conform to their rights and duties under federal law. The Preface to the Agreement announces 
I 

that the parties negotiated “reciprocal provision of interconneciion services pursuant to the Act 

and in conformance with GTE’s and AT&T’s duties under the iAct.”7 Part 11, section 38.7 of the 
i 
! 

Agreement provides that: “Reciprocal Compensation for the eichange of traffic shall be paid as 
i 

described in Part V and Attachment 15, at the prices specified in Attachment 14,” Agreement, 

Part IT, CJ 38.7, which provide, in turn, that “Reciprocal Compensation applies for transport and 

termination of Local Traflc billable by GTE or AT&T which a Telephone Exchange Service 
I 

! 

Customer originates on GTE’s or AT&T’s network for termination on the other Party’s 
! 

network,” id., Part V, 5 43.3.1 (emphasis added).* This provisi.on is substantively identical to the 

First Report and Order, Implementation of the Local Compelition Provisions in the Telecommunications Act of 
1996, 1 1 FCC Rcd 15499 [ 1996) ((‘LocaZ Competition Order”), modified 0; recon., 1 1 FCC Rcd 13042 (I 996), 
vacated inpari, Iowa Utils. Bd. v. FCC, 120 F.3d 753 (8th Cir. 1997), afld‘inpart, rev’dinpart sub nom. AT&T 
Corp. v. Iowa Utils. Ed., 525 U.S. 366 (1 999), decision on reniand, Iowa Uiils. Bd v. FCC, 2 19 F.3d 744 (8th Cir. 
ZOOO), aff’d iiz part, rev ‘d in part sub Nom. Verizon Comrnunicafioiis Inc. v. FCC, 122 S. Ct. 1646 (2002). 

’ Agreement, Preface, Recitals, at 1. 

* Attachment 15 provides that “where AT&T and GTE interconnect using t5eir own networks . . . , (a) Local Calls: 
Unless otherwise provided in Attachment 14, Bill and Keep shall apply to Local Traffic. In the event traffic 
(defined from the point of interconnection) is out of balance, the rates specified in A’thchment 14 shall apply.” 
Agreement, Attach. 15, tj 2(C)( l>(a). The relevant porlion of Attachment 14, in turn, provides that: 

I 

On each three (3) month anniversary of the Interconnection Acti4ation Date i n  a Market Area, the Parties 
will review the minutes of usage for interconnect traffic for the’prior quarter. If the minutes of usage 
irnbalance for interconnect traffic for that period is less than ten (10%) percent, neither Pai-ty sliall charge 

7 
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FCC regulations, which provided that reciprocal! I compensation applied “for 
i 

transport and termination of local telecommunications traffic.’! 47 C.F.R. 8 5 1.701 (a) (1 997). 

11. The interconnection agreement goes on to defide Local Traffic “for purposes of 
I 

interconnection and mutual compensation . . . [as] traffic: (i) that originates and terminates in the 

same GTE exchange area; or (ii) originates and terminates in bifferent GTE exchange areas that 
! 

! 

share a common mandatory local calling area such as mandatdry Extended Area Service (EAS).” 

Id ,  Attach. 1 1, at 6-7 (emphasis added). This definition is sudstanlively identical to the then- 

applicable FCC regulations, which provided that “local teleco&unications traffic means . . 

telecommunications traffic . . . that originates and terminates 4ithin a local service area 

i 

! 

! 

established by a state commission.” 47 C.F.R. 5 51.701(b)(l) (1997). 

12. Evidence introduced during the arbitration prockeding established that it 
i 

coincideiice that the Agreement’s reciprocal compensation prdvkions track the FCC’s 
! 

was no 

regulations almost word-for-word. In its responses to Verizods written discovery, TCG 

admitted that the AT&T and GTE intended the Agreement’s rkciprocal compensation provisions 

to track the parties’ respective rights and duties under federal l h 2  Verizon additionally 

I 

! 

1 

introduced testimony froin William Munsell, the GTE employee who had negotiated the 

reciprocal compensation provisions of GTE’s interconnection agreement with AT&T. As Mr. 
I 

Munsell explained in his testimony, in light of the prevailing rkgulatory uncertainty as to the 

scope of carriers’ rights and duties under the 1996 Act, GTE’s primary objective in its 

, 

negotiations with AT&T was to adopt reciprocal compensatiori provisions that would implement 
I 

I 
t 

the other for services provided under this Appendix. If an imbalaice is greater than ten (10%) percent, then 
the appropriate party may bill the other using the rates discussed in this Appendix. 

! 

Id., Attach. 14, App. 4, 5 6 .  
! 

TCG’s Revised Response to Verizoti Request for Admissions Nos. 3, 4, iihd 5 .  
I 
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1 

j 
the requirements of federal law.” It is for this reason, Mr. M$nsell explained, that the key 

reciprocal compensation terms precisely tr3Gktbe FCC’S theniexisting rules to implement 

section 251(b)(5) o f  the I996 Act. See Munsell Declaration 7 8. 

I 
1 

‘ i  
! 

13. As further evidence of the parties’ intent, Verizon also introduced formal filings 
I 

with the FCC that both AT&T and former CTE had made contemporaneous with their 

negotiations. In March 1997, AT&T filed Comments with the FCC in which it argued at great 

length that Internet-bound traffic is “inseverably intersfate” G d  “do[es] not terminate” locally at 
i 

the ISP modem.” GTE had precisely the same view as AT&? of the interstate nature of Internet 

traffic. In that same 1997 proceeding, former GTE filed comGents agreeing with AT&T that 

“Internet access usage should be presumptively classified as jurisdictionally interstate” because 

“[s]uch a presumption comports with the overwhelmingly intebstate character of Internet 

traffic.”I2 Thus, both AT&T and former GTE are on record aiserting that Internet-bound traffic 

does not terminate at an ISP’s point of presence, and is identical to other interstate traffic. These 

I I 

contemporaneous statements demonstrate that the parties undelstood Internet-bound traffic to be 
! 

non-local at precisely the inoment that they were negotiating &e Agreement. 
I 

11. The TCG - Verizon Arbitration 

A. The Nature of the Dispute 

I 

l o  See Declaration of William Munsell on Behalf of Verizon Florida Inc., TCG South Florida v. Yerizon Florida 
Inc., No. 71 Y I81 00852 1,B 10 ( M A  Sept. 3, 2002) ((‘Munsell Declaratibn”) (attached hereto as Ex. C). 

Comments of AT&T, Usage of the Public Switched Network by Informalion Service and Inlernet Senice 
Providers, CC Docket No. 96-263, at iii & 30 (FCC filed Mar. 24, 1997) (“hT&T Comments”) (Ex. H to Verizon’s 
Motion for Partial Summary Judgment) (attached hereto as Ex, D). 

I2 Reply Comments of GTE, Usage of the Public Switched Network by Inf6nnahn Setvice andhiernef Service 
Providers, CC Docket No. 96-263, at 3 (FCC filed Apr. 23, 1997) (“GTE ~onments”)  (Ex. I to Verizon’s Motion 
for Partial Summary Judgment) (attached hereto as Ex. E). 

I 
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14. TCG opted into the intercoiuiection agreement between AT&T and the former 
I 

GTE in March 1998. TCG began to bill Verizon reciprocal cdmperlsation on approximately 

April 1 ,  1999, claiming that traffic was “out of balance,” under the terms of Attachment 14, 
I 

Appendix 4, Section 4, thereby triggering the move from Bill b d  Keep to reciprocal 

compensation. BQcguse TCG sent its initial bills to the improber billing address, Verizon did not 

xeceive TCG’s initial bill until September of 1999.13 At that time, Verizon instnicted TCC to 

! 

begin to send bills to the appropriate address. 

1 5 .  Because TCG’s bills improperly included reciprocal charges for Internet-bound 

traffic, which Verizon understood to be non-local, interstate traffic that was iiot subject to 

reciprocal compensation under section 43.3.1 of the Agreeme$, Verizon paid only that portion 
i 

of TCG’s invoices encoinpassing actual local traffic. Over time, TCG continued to bill Verizon 
! 

reciprocal compensation for Internet-bound traffic, aril Verizob continued to limit its payments 

to actual local traffic. TJnbekiiownst to Verizon, TCG additiodally billed Verizon reciprocal 

compensation for non-local, Virtual NXX traffic. 

B. The Proceedings Before the American Arbitration Association 
I 

16. On approximately Deceinber 1, 2001, TCG fileb a Demand for kbitration with 

the AAA, seeking to recover reciprocal compensation from Verizon for Internet-bound traffic.I4 

Verizon filed its Answer 011 January 3,2002. Verizon additionally filed a counterclaim, seeking 
I 

! 
l 3  See MunselI Declaration 11 IS; see also Direct Testimony of William Munsell on Behalf of Verizon Florida Tnc., 
TCG South Florida v. Verizoiz Florida Inc., No. 7 1 Y 181 00852 1 (AAA dcpt. 3,2002) (“Munsell Testimony”) 
(attached hereto as Ex. F). 

l 4  TCG additionally sought to recover recipracal compensation at the tandem switching rate, claiming that its single 
switch had the potentia1 to serve a geographic area comparable to that served by a Verizoii tandem. Verizon 
opposed this claim on the grounds that TCG’s switch did not actually scrve/a comparable geographic area, and that 
TCG could riot consistently invoke new FCC regulations to claim that it w?s entitled to recover the reciprocal 
cor-npensation at the tandem switching rate while disregarding the existing I T C  rules establishing that reciprocal 
compensation was not owed for Internet-bound traffic. Because Verizon h& been paying reciprocal compensatiun 
at thc tandem switching rate, Verizon has clccted lint to challenge this aspe& of the Arbitrator’s decision. 

10 
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I 
to recover any amounts that Verizon had unknowingly paid w/ien TCG improperly billed it 

i 
I 

reciprocal compensation for Virtual NXX traffic.15 Veriz,m yd TCG agreed to the appointment 
I 

o f  the Honorable Judge Chuck Miller - a retired state criminai court judge - as the Arbitrator for 

tlie proceedings. I 

I 
I 

17. hi March 2002, Verizon and TCG served wittdn discovery requests on one 

another. Following motions to compel inore complete iesponses, TCG admitted that: (a) it sold 

a Virtual NXX product through which it assigned its custornerk telephone numbers with an NPA- 

NXX that did not correspond to the rate center in which the customers’ service locations were 
i 

physically present; (b) it billed Verizon reciprocal compensation for Virtual NXX traffic whether 
I 

01- not the te1ephone calls originated and terminated in the same local exchange area, as required 
I 

1 
* Virtual NXX telephone numbers to its 

‘ b  I 
by the Agreement; (c) it had assigned * . 

.~ - 

I 

customers; (d) * - ._ ~~ ._.__ - - ,.. ‘: * telephone numbers that it had assigned 

, __  ~~- - + of the telephone between 1998 and 2002 were Virtual N X X  numbers; and (e) *’ 

numbers assigned to TCG’s ISP customers were Virtual NXX &umbers. l 6  TCG additionally 

admitted that it had the capacity to identify its Virtual NXX customers, and the specific 

-- 

i 

telephone numbers assigned to them. 

18. On July 29,2002, in accordance with the briehig sched~ile established by the 

Arbitrator, Verizon and TCG each submitted motions for sum ary judgment. In its Motion, 

Verizoii demonstrated that Virtual NXX traffic is not subject to reciprocal compensation under 

P ! 

I 

I 

I 

See Answer and Counlerclaim of Verizon Florida Inc., TCG S O t d ?  Florida v Verizor7 Florida hc., No. 7 1 Y I8 1 
00852 I (AAA filed Jan. 3, 2002) (attached Iicrcto as Ex. G). 1 

See TCCi’s Reviscd Response to Vel-izon lnterrogalory Nos. 17-20; TCG”s Second Suypleiiiental Response to 16 

Verizon Intcn-ogatory Nos. 18, 26 (attaclied hereto as Ex. H). 

1 1  
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L .  j 
the plain language of the parties’ Agreement. l7 The Agreemebt provides that reciprocal 

1 
compensation was owed solely for “Local Traffic,” Agreement, Part V, 5 43.3. I, which it defines 

as traffic that physically originated and terminated within the $ame Verizon exchange area, id., 
i 

Attach. 1 1 ,  at 6-7. Because Virtual NXX traffic, by definition: terminates outside of the 
I 

geographic exchange area associated with the assigned NPA-HXX, it necessarily follows that 

such traffic is not local traffic subject to reciprocal compensation under the terms of the 
! 

Agreement. 
! 

19. Verizon additionally demonstrated that 1ntemet:bound traffic is not subject to 

reciprocal compensation under the terms of the parties’ Agree&&. Following this 
I 

Commission’s instructions in Order No. PSC-99-1477-FOF-TJ!,’8 Verizon offered extensive 
I 

evidence concerning the intent of AT&T and former GTE in nkgotiating the key reciprocal 

compensation provisions of the Agreement. First, Verizon demonstrated that the parties intended 
I I 

the reciprocal compensation provisions to conform to the fedeiai law requirements established by 

the 1996 Act and the FCC’s implementing decisions. In addition to the language of the 

Agreement, which precisely tracks the FCC’s then-existing regulations concerning reciprocal 

compensation, Verizon offered a declaration from the GTE em(p1oyee who had negotiated the 

specific contract provisions. His testimony was confirmed by ‘TCG, which admitted in response 

I 

I 

to Verizon’s written discovery requests that AT&T intended the reciprocal compensation 
i 

provisions to conform to federal law. Because federal law doe4 not require, and has never 

l 7  See Motion for Summary Judgment of Verizon FIorida Inc., TCG South Florida v. Verizon Florida h c . ,  No. 7 1 Y 
181 00852 1 (AAA filed July 29,2002) (attached hereto as Ex. I). 

I8 See Order on Arbitration of Interconnection Agreement, Request for Arbipaiion Coiicerrzing Complaint of 
I17fermedic-1 Comnzzrnicalions, h e  against GTE Florida Inc. for breach of t e h s  of Floridu Partial Intercomection 
Agreement under Sections 2.5I and 252 of the Telecoinrnuiiications Act of Ib96, and Request for RelieJ Order No. 
PSC-99-1477-FOF-TP, Docket No. 980986-TP, 99 FPSC at 7:379 (Fla. PS$ July 30, 1999) (attached 10 TCG’s 
Motion for Suiiiniary Judgment at tab 4) (“GTE -- I~iermedia Decision”) (attached hereto as Ex. 1). 

I 
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required, reciprocal compensation for Internet-bound traffic, ’’ and because the Agreement 

adopted federal law requirements, it followed that the parties dad no obligation to pay reciprocal 

conipen s at i on for In terne t- bound traffic . 

I 

, 

i 

20. Second, Verizon offered unrebutted evidence that, at the time they entered into 
I I 

their intercoimection agreement, both AT&T and the former (TE understood Internet-bound 
! 

traffic to be non-local, intersfate traffic. In Comments filed with the FCC in early 1997;’ 

AT&T asserted that “the vast majority of enhanced communications provided by ESPs is 

interstcite, !he most prevalent use being Internet communicutidm.’’ AT&T Reply Comments at 
I 

17 (emphasis added). AT&T addj tionaIly argued that that ISP’ traffic is “overwheimingly” 

interstate in character because “the caller and the data center are almost always in different 

states.” AT&T Comments at 29. Because only a “small fraction” of such traffic can reach the 

network or hoine page “without crossing state boundaries,” id. AT&T argued, such calls “do not 
1 

terminate at the ESP’s POP (or point of presence),” id. at 30. binally, AT&T asserted that “to 

the extent that there is intrastate communication, it is for the mn’ost part inseverable and 

I 

indistinguishabIe from the interstate traffic that is generated b i  the consumer.” AT&T Reply 
I 

Comnicnts at 17. GTE filed Conmeiits in the same FCC proceeding in which it agreed with 

See, e.g , Declaratory Ruling in CC Docket No. 96-98 and Notice of Proposed RuIemaking in CC Docket No. 99- 
68, Xn~plementc~tioi~ of the Locul Conpetition Provisions if? the T~l~comi?.r21~ictrlions Act of 3 996; hter-Currier. 
Compensation for. lSP-Bound Truflc, 14 FCC Rcd 3689,3706 1 26 11.87 (1  $99) (‘‘ISP Declarafmy Rzilirzg”), 
vcrcufed ai7d r-emlmded, RelI Atlantic TeL Cos. v. FCC, 206 F.3d 1 (D.C. Ci . 2000); Order on Remand, 

9163, 9 165-70, fly 23, 30-39 (2001) (,‘IS’ Order on Rentand”), remanded, korldComi Inc. v. FCC, 288 F.3d 429 
(D.C. Cir. 2002); Memorandum Opinion and Order, Joint Applicatiori by BellSouth Cap., ef al., fur Provisiou uf IH- 
Xegian, InterLATA Seivrces In Georgiu af7d Lorrisima, 17 FCC Rcd 90 18, 9 173, 1272 (2002) (“[Ulnder a prior 
Commission order, ISP-bound traffic is not subject to the reciprocal compefisation provisions of section 25 I (b)(5) 
and 252(d)(2). This decision was reaffirmed by the Conirnission 011 reman?. Although the D.C. Court has 
rcmanded this latest Con~inission decision, the court did not vacate it and o w  rides remain in effect.”) 

hplernentulion of the Local Competition Prnvrsiorw in the Telecu1ti~?2uy1ica(ions i. Act of 1996, 16 FCC Rcd 9 15 1, 

I 

20 

No. 96-263, cf t i l .  (FCC filed Apr. 23, 1997) (“AT&T Reply Coimicnis”) (htnchcd hereto as Ex. K).  
Reply Coinnienls of AT&T, Usngc cftlle Pitblic Switched Nelwm-li by Ir$or?t?nfioj7 Service I-’r.ov~~h..s, CC Docket 

I 
I 
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PUBLIC VERSION 

AT&T that “internet access usage” was jurisdictionally interslate, because Internet truflc 
1 

! 
originates and terminates interstate, not locally.2’ 

21. In its own Motion for Summary Judgment, TCG argued that the Arbitrator was 
1 

bound by prior Florida PSC decisions interpreting different contracts between different parties 
I 

involving different contract language, different evidence of thk parties’ understandings of 

Intemet-bound traffic at the time of their ageenlent, and diffetent post-agreement conduct?2 

Disregarding this Commission’s clear holdings in the GTE - fktermedia, BellSouth - TCG, and 

BellSouth - G N U S  cases - in which the Commission refused to adopt a generic conclusion - 
! 

TCG argued that Florida law required reciprocal compensatiob for Internet-bound traffic, and 

that the Arbitrator must reflexivdy adopt the holding of prior Plorida PSC decisions involving 

entirely different c i rc~mstances.~~ I 

I 

i 

22. In response, Verizon demonstrated that this Coinmission had never held that 
I 

Florida law required reciprocal compensation for Internet-boubd traffic.24 Rather, this 

Commission has always focused on “the plain language of the :contract, the intent of the parties 
i 

at the time their Agreement was executed and the subsequent &ions o f  the parties.” GTE- 
! 

Intermedia Decision at 7:37&. Verizon established that the reciprocal compensation provisions 

in the Agreement differed significantly from those at issue in ;rim proceedings. Verizon 

21 See GTE Comments at 14-15. 

22 Final Order Granting Extension of T h e  and Denying Motion for Reconiideration, Corqduint andor Petition for 
Arbitration by Global NAPS, Inc. for Enforcenient of Section VI(B) of its In~erconnedion Agreement with BellSouth 
TeIeco~~imui7icafions, Inc., and Request for RelieA Order No. PSC-00- 15 1 1 iFOF-TP, Docket No. 991267-TP, at 13 
(Fla. PSC Aug. 2 1, 2000) (concluding that the Florida PSC is “not required ,to foIlow prior decisions in arbitrating 
complaints under the Act, particularly when the contract at issue is a different contract than those previously 
interpreted”) (attached hereto as Ex. L). 

23 See TCG Motion for Summary Judgment (attached hereto as Ex M). 
3 

24 See Opposition of Verizon Florida Inc. to TCG’s Motion for Summary Jiidginent (attached hereto as Ex. N). 
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i 
additionalIy showed that the parties intended to adopt the federal law requirements 

I 
for reciproc a1 

compensation - which have never included Internet-bound traFfic - and that both AT&T and 

former GTE understood Tiiteinet traffic to be non-local, interstate traffic at the time they 

negotiated the underlying agreement. Finally, Verizon demonstrated that its post-agreement 

conduct was fully in accord with its understanding of the Agreement, as it had neither charged 
I 

nor paid reciprocal compensation to TCG for Internet-bound traffic. In other words, none of the 

factors that had in the past led the Florida PSC to find that a contract required reciprocal 
I 
I 

compensation were present here. 

23. The Arbitrator did not rule on the parties’ cross-motions for summary judgment. 

Instead, the Arbitrator set the matter for a hearing on October 11, 2002. Each of the parties 

submitted writtcii direct and rebuttal testimony, as well as a seiies of exhibits. On the eve of the 

hearing, the parties additionally reached an agreement to t&e &e complex and highly technical 
I 

question of damages outside of the scope of the hearing. Onck the ATbitrator had resolved the 
I 

questions of liability, the parties agreed, they would reconde heir  respective billing records to 

ascertain the amount of any damages owing under the Abitrator’s decision on the merits. In 

other words, the parties agreed to forego cross-examination of Itheir respective damages 
I 

witnesses in favor of a detailed data reconciliation process. i 
I 

24. The parties participated in a one-day hearing oii October 1 1, 2002, the trruiscri1it 
1 
I 

of which is attached hereto as Exhibit 0. 

C. The Arbitrator’s Decision 

25. On December 30,2002, the Arbitrator issued 31; Interim Award which reflects a 

hndatneiital mi sunderstanding of the tejecomr~i~inic~tions industry, basic principles of contract 

law, and the binding decisions of the FCC arid thc F!oricla PSC‘. The decision completely ignores 

I 
! 



PUBLIC VERSXON I 

1 
this Commission’s settled holding that Virtual NXX traffic is,’ by definition, non-local traffic, 

and accordingly is not subject to reciprocal compensation i i n d ! ~  federal or state law. The 

decision additionally ignores the unbroken line of decisions i{ which this Commission has held 
t 

I 

that the determination of whether Internet-bound is subject: to reciprocal compensation depends 

upon the language of the parties’ interconnection agreement, tile evidence of the parties’ 

understanding or intent at the time they entered into the agreelbent, and the parties’ post- 

agreement conduct. Instead of examining the actual evidence presented at the hearing, tlie 

Arbitrator went outside of tlie record and based his decision o i  his own purported understanding 
I 

of the state of the telecomnunications industry in 1996, even ihough the Arbitrator admittedly 

had no prior experience or expertise in the industry. His decision is unlawful, and camlot stand. 

1. Virtual NXX 

I 

I 

I * 

16 

(AAA Drc. 30, 



26 This Commission has indicated that ‘TCG’s understanding o f  the Agreemknt is inelevant. Rather, when n CLEC 
opts into an existing interconnection agreement under section 252(i) of the i996 Act, that CLEC is bound by the 
terms of the underlying agreement. See, e.g., Memorandum Opinion and Opder, Global GNAPx, h c  Pefition for 
Preernptioil of the New .Jersey Board of Public Utilities Regarding Jnfer-con~ecfioi? Dispicte with Bell Allantic-New 
Jersey, Inc., 14 FCC Rcd 12530, 12534,18 11.25 (1999) (“the carrier opting into an existing agreement takes all the 
lerms and conditions of that agreemcnl”); Final Order on Complaint, Conip/aint andor. Petitiaii for h~hifI.dio17 by 
G‘!obcd N/I P,y, Inc. for EnfOrGelncnf of SeGtiOll J//(u) O f l l S  ~Frz/el-co??ilccCic?ri /?grmmcnt wifh Be11Soufli 
Telec01711?11~17icatioiIs, ~ H C , ,  mid Represt for Relic! Order No. 00-0802-FUF-?P, Docket No. 99 I ?:67-TP, 00 FPSC at 
4:354, 4 : 3 9  (171a. PSC Apr. 24, 2000) (looking to intenl of parties to tlic original agrcemcnt). 

, 

17 



PUBLIC VERSION 

* 

1 .  
i 

2. Internet-Bound Traflc 

The Arbitrator’s decision with respect to Internkt-bound traffic is siinilarly devoid 

I 

1 1 

29. 
I 

of legal or factual support. Once again, the Arbitrator disregarded the plain language of the ’ 

Agreement, which restricts reciprocal compensation to local triffic in terms that precisely track 

the then-existing FCC regulations governing the implementatidn of section 25 1 (b)(5) of the 1996 

! 

! 

1 
I 

Act. As the FCC recognized in its recent Sfarpo~w-~’ decision, when parties negotiate reciprocal 

compensation temis that bear “striking similarities” to the FCC’s standards, and explicitly 

announce their intent to conform to the parties duties under the: Act, the parties thereby express 

! 
i 

1 
i 

their intent to adopt the requirements of federal law and to be &mid by the FCC’s eventual 

elaboration of the requirements of section 25 1 (b)(5) - “i. e., whatever the Commission 

determines is compensable under section 251 (b)(5) will be whit is compensable undcr the 

agreemeiits.” s’taryoweid, 17 FCC Rcd at 6857,13 1. 

~ 

I 

L ! 
’ 

I I 

I 

30. If there were any lingering doubt as to the parties’ intent, it was definitively 

established by the zrrzrebutted evidence introduced by Verizon. I First, TCG expressly adrnitteii 

that AT&T intended the Agrecmcnt’s key reciprocal cnrnpensaiion provisions lo coiiforni to die 
I 

I I 

18 
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I 
I 

I 
parties’ obligations under the 1996 Act. Second, the GTE emiloyee that actually negotiated 

reciprocal compensation provisions offered unchallenged testibony that, in light of the 
I 

prevailing uncertainly as to the substantive scope of sectiorl2s1 (b)(5) at the time AT&T and 

I I 

GTE were negotiating their model interconnection agreement, !the parties elected to adopt the1 
I 

I 

with the FCC in which they unambiguously asserted that Intemet-bound traffic was pZuinly I 

interstate in nature, and that (in AT&T’s own words) Internet-$ound calls “do not ferininate ! 
I I 

locally at the ESP’s POP” (or point of presence). AT&T Cot$ents at 30; see also id. at 29- 
i 

(“Therefore, it cannot be seriously questioned that the vast inajbrity of ESPs’ Internet and on 

services overwhelmingly involve interstate traffic”); AT&T Rdply Comments at 17 C‘AT&T 
1 

demonstrated not only that the services provided by ESPs are dverwhelmingl y interstate in 

nature, but also that to the extent that there is intrastate cornmunication, it is for the most part 

inseverable and indistinguishable from the interstate traffic that is generated by the consumer 

* 
I’ 

he 

. 
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. , . . _ _ . . , -  ~- I I . . .  

1 

I 

I 

I 

I 

j j  

I 

I 

33. In the wake of the Arbitrator's biterim Decision: TCG refused to participate in 'the 
I 

I ! j 
data reconciliation to which the parties had agreed on the eve of the October hearing, through 

! II 

28 
I t  
I 

See AT&T Keply Comments at 17 ("to the extent that theIe is intrastate communication, it is for the most p i i "  

inseverable and indistinguishable froin the interstate traffic that is generated! by the consumer"). 

20 
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which they would ascertain the quantum of damages owing unher the Arbitrator's merits 
i 

decision by reconciling their calling and billing records. Verizbn repeatedly asked TCG to 
' 

f. I 
engage in the recoilciliation of records to which the parties ha$ previously agreed, and Vcrizoii 

repeatedly pointed out the need for such a reconciliation. In p&ticular, Verizon deinonstrated 

that there were fundamental flaws in TCG's billing systems tlidt rendered TCG's bills inhereqtly 

unreliable. Among other problems, the evidence established t at TCG was billing Verizon for 

i 

I I i 

i 

I ,  , 

interLATA calls that originated on other carriers' networks outside 9 of the state of Florida. The I. 

I 

evidence fiirther showed massive swings iii TCG's intraLATAitol 1 and reciprocal compensation 
f 1 

billings, figures that could oiiiy be explained by errors in translating calling records into billing 
I 

records. As Verizon explained in correspondence with TCG a$d the Arbitrator, Verizon had ' 

agreed to forego its right to cross examination in October in favor of a collaborative process 
I 
I 

whereby the parties would work through the various issues that Verizon had discovered and i. 

intended to chaIlenge. 

34. 

of bills. * 

! 

TCG flouted that agreement, and then asked the'llrbjtrator to assume the acc&cy 
! I 

! I 

21 
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I 

I 

Count I I 

(Virtual NXX Traffic) ' 
! 

35. 

36. 

Paragraphs 1 through 34 are incorporated by reference as if set forth fully hedin. 

The Arbitrator's decision that TCG was entitled to bill and recover reciprocal ' 

compeiisation payments for Virtual NXX traffic is contrary to kttled Florida PSC precedent, ' 

federal law, and the plain language of the parties' interconnection agreement. 

i 1 

4 

I 

! 
I 

I 

I 

37. The Arbitrator's decision is also arbitrary and cApricious, contrary to the 
I 

I 

overwhelming weight of the evidence introduced during the arbitration proceeding, and results 

from a failure to engage in reasoned decision niaking. 

Count 11 
(Access Charges for Virtual NXX 'I'raffic) 

I i 1 

I 
I I 

I 

I 

38. 

39. 

Paragraphs 1 through 37 are incorporated by reterence as if set forth fully her&. 

This Commission has held that Virtual NXX tr4ffic is lion-local. This 
I 

! I 

Commission additionally has held that calls originating in one local calling area and terminatihg 

in a different local calling area are subject to originating access charges, even if the calling and 
I I 

, 
called telephone numbers share the same NPA-NXX. 

I I 

i I 

40. Verizon's state tariff provides that Verizoii can bill originating access charges kor 
! I 

calis that originate from a Verizori customer in one local calling area and terminate in another 
I 

local calling area. Because this Comiiiission has held that Virt<ial NXX traffic is subject to 

access charges, Verizon is entitled to recover originating access cliarges for calls to TCG- 

assigned Vii-tual NXX numbers. 

1 
I I 

I I 1 
! j 
I 1 
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I 1 
Count I11 

(Interact-Bound Traffic) ’ 
I I I 

I 

41. 

42. 

Paragraphs 1 tlsough 40 are incorporated by relerence as if set forth fully herein. 

The Arbitrator’s decision that Internet-bound traffic was subject to reciprocal I 

I I 1 

! i 

I ! 

compensation under the teirns of the parties’ interconnection agreement is contrary to federal, i 
I I t 

law, Florida PSC precedent, and the plain language of the parties’ interconnection agreement. 
! 

43. The Arbitrator’s decision is also arbitrary and ckpricious, contrary to the 
I ! 

overwhelming weight of the evidence introduced during the arbitration proceeding, and resulk 

from a failure to engage in reasoned decision making. 
I 

t 
I 

I 

Prayer for Relief I 

WHEREFORE, as relief for the h a m s  stated herein, Verizon as an aggrieved party 
! f 

respectfully requests that the Florida PSC: 1 

a. 

b. 

declare that the Abitrator’s decisions are invalib for the reasons discussed above; 

enter an order declaring that Virtual NXX traffic is not subject to reciprocal 
I 

1 

I 

compensation under the terms of the parties’ Agreement; I 

I 

I 
I 

c. enter an order declaring that Virtual NXX traffik is subject to originating access 
charges under the terms of the parties’ Agreement when such traffic originates in one local 
calling area and terminates in a different local calling area; 

’ 

I 

t 

d. enter an order declaring that Verizon may utili& the list of Virtual NXX numbers 
produced by TCG during the arbitration proceeding to identify calls subject to origin a t’ ing access 
charges; 

enter an ordering directing TCG to supplement, ;on a periodic basis, the list of hie 
I I 

c. 
telephone numbers assigned to its Virtual NXX customers; 

I i 

f. enter an order declaring that Internet-bound traffic is not subject to reciprocal 
compensation under the terms of the parties’ Agreement; I 

j 
g. prohibit TCG from imIawfLilly continuing l o  bill Verizon reciprocal compensation 

for Virtuat N X X  or Internet-bound traffic; arid 
I 

I 
I 

I 

I 

I 

11. grant such other relief as may be appropriate in hiis case. 

23 
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