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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Petition of Competitive Carriers for
Commission action to support local competition
in BellSouth Telecommunications, Inc.'s service
territory.

Petjtion of ACI Corp. d/b/a Accelerated
Connections, Inc. for generic investigation to
ensure that BellSouth Telecommunications, Inc.,
Sprint-Florida, Incorporated, and GTE

Florida Incorporated comply with obligation
provide alternative local exchange

carriers with flexible, timely, and cost-efficient
physical collocation
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INTRODUCTION AND SUMMARY OF ARGUMENT

The Commission should require the ILECs to modify their collocation billing and
other practices to make such consistent with the recommendations of the ALECs in this
phase of the proceeding. In this brief, FDN Communications (“FDN”), however, focuses
on just two particular issues: (1) insuring ALECs the ability to transfer collocation
interests without undue restriction, as encompassed in Issue No. 3, and (2) the
impropriety of an ILEC’s assessing power charges for both A and redundant B feeds,
over and above the power needs of collocated equipment, as encompassed in Issue No.
6B.

Permitting ALECs to transfer collocation space without undue restriction is a
benefit to ILECs, ALECs, and consumers. At least BellSouth acknowledges that
permitting ALECs to transfer collocation space because, among other things, transfers
could facilitate more efficient use of space within ILEC premises. Moreover, if the
Commission is to facilitate consolidation among ALECs so consumers may receive the
attendant benefits of a stronger, more competitive ALEC market, the Commission should
in this case order guiding principles which bar ILECs from needlessly impeding the
transfer process.

The Commission should order that collocations are generally transferable among
ALECs with only three general provisos. First, if the space to be transferred is in an
ILEC premise which is at or near space exhaust and the transfer is not part of a sale of a
“market,” then the transfer should be subject to a rapid Commission review process to
determine if waiting list avoidance/arbitrage is the primary purpose of the transfer or if

there is some other legitimate business purpose for the transfer. Second, the transferor



ALEC should pay undisputed sums due for collocation services for the transferred space;
however, in cases where the transferor ALEC is in bankruptcy, the Commission should
permit the transfer subject to the Bankruptcy Court’s determination of matters within the
Court’s jurisdiction. Third, the transferee ALEC should only be required to file a
records-change application with the affected ILEC.

The Commission should specify that when collocation power is not metered, the
ILEC must not bill for a redundant power feed (back-up feed or B feed) where doing so
effectively overstates the maximum draw of the collocated equipment. BellSouth witness
Miler testified that certified collocated equipment requires fully redundant power feeds
and that collocated equipment could not draw its maximum load over both feeds at the
same time. Mr. Milner further agreed an ILEC would overbill if it charged for the
collocated equipment’s requisite load on both the A and the B feed. Hence, the
suggestion that ALECs be billed for power the ALECs “ordered” cannot be accepted
without qualification. For every ALEC has to “order” fully redundant power feeds, and,
as explained herein, the ILEC cannot assume the power configuration Verizon witness
Bailey assumes. Further, it would make no sense whatsoever for an ILEC to plan and
build power plant on any basis other than the power draw of equipment collocated.
Therefore, ILECs cannot “double-dip” for power by billing the same per unit charge on
redundant feeds: the maximum billed should be the power draw of the collocated

equipment.



POST HEARING ISSUES, POSITIONS AND ARGUMENT

ISSUE 1A: When should an ALEC be required to remit payment for non-
recurring charges for collocation space?

FDN: *Agree with AT&T and Covad.*

ISSUE 1B:  When should billing of monthly recurring charges begin?

Stipulated.

ISSUE 1C: What cancellation charges should apply if an ALEC cancels its
request for collocation space?

Stipulated.

ISSUE 2A: Should an ALEC be required to justify its space reservation needs to
the ILEC when an ILEC is forced to consider a building addition to
accommodate future space requirements?

ISSUE 2B: Under what conditions should an ILEC be allowed to reclaim unused
collocation space?

ISSUE 2C: What obligations, if any, should be placed on the ALEC that
contracted for the space?
ISSUE 2D: What obligations, if any, should be placed on the ILEC?

Issues 2A — 2D were stipulated.

ISSUE 3: Should an ALEC have the option to transfer accepted collocation
space to another ALEC? If so, what are the responsibilities of the
ILEC and ALECs.

FDN: *ALECs should be able to transfer collocations without undue
interference. Where space exhaust exists, potential arbitrage should be
reviewed, but sales of a market should be a safe harbor. A transferor
ALEC is generally responsible for unpaid, undisputed collocation bills. A
records change application should be filed with the ILEC.*



Permitting ALECs to transfer collocation space without undue restriction is not
only supported by the record, but makes good policy sense. As noted above, transfers of
ALEC collocation space can benefit ILECs, ALECé, and consumers. BellSouth witness
Gray testified that that permitting ALECs to transfer collocation space because transfers
could facilitate more efficient use of space within ILEC premises. (T. 98.) A transferee
ALEC may consolidate uses, eliminate redundant uses, and relinquish space no longer
needed. Mr. Gray also testified that permitting transfers actually would increase the
likelihood of the ILEC recovering its costs. (T. 111.) Moreover, on a policy level, if the
Commission is to facilitate consolidation among ALECs so consumers may receive the
attendant benefits of a stronger, more competitive ALEC market, the Commission must
permit collocation transfers such that the ALECs are not unduly delayed or completely
stalled in delivering those benefits by needless ILEC requirements.

BellSouth witness Gray explained that the ILECs’ first concern with collocation
transfers should be with waiting list avoidance (or “scalping’ space) for COs at or near
space exhaust. (T. 98, 109.) However, even in the space exhaust situations, Mr. Gray
agreed that if an ALEC was selling substantially all of its assets or was selling its
interests in a market, such as Orlando or Miami, waiting list avoidance is not a concern.
(T. 91, 98.) Although Verizon’s and Sprint’s witnesses made overtures regarding the
ILECs’ need to for control over the space, with both seeming to suggest that the ILEC
should have some kind of renewed first refusal right to the transferred space (e.g. 302,

313 — 318, 493, 503), FDN points out that BellSouth witness Gray appears to have placed



no such conditions on BellSouth’s position.! Additionally, a transfer event should not
trigger any new ILEC controls. In other words, to the extent that an ILEC may have any
right to request that an ALEC move or relinquish space, those rights may exist
notwithstanding the transfer. A transfer should not prompt a change to the ILEC’s
position or status, and a transfer should not be delayed while an ILEC “reviews” the
layout of its affected COs.

While the record does not explore every possible “scalping” scenario that the
Commission may come across in space exhaust situations, the record and judgment at
least support several general guidelines the Commission should institute. First, as
suggested above, the Commission should hold that generally, ALECs are permitted to
transfer collocations” without ILEC interference or triggering any new ILEC controls or
rights over space. Where an ILEC premise is at or near space exhaust, a transfer of a
collocation in the space exhaust CO should be subject to Commission scrutiny through a
prompt review procedure submitted by the ALECs.” However, no such procedure is
necessary where the collocation transfer is part of a transfer of at least all of the ALEC’s
interests in a particular market to the transferee ALEC. A “market” should at least
include any distinct geographic territory served, such as a metropolitan area, but could,
conceivably, also include a market line, such as a type of service, e.g. residential service.

Where a transfer is reviewed because the safe harbor is not met, the commission should

! Indeed, Verizon and Sprint changed their position on this issue during the course of the hearing so it is
somewhat difficult for the Commission to determine all of the whys and wherefores behind the Verizon and
Sprint testimony.

2 As Mr. Gray conceded during cross examination, transfers need not be restricted to “in-place” collocation
facilities. (T. 96 —97.) Mr, Gray testified that if an ALEC wanted to change space configuration after the
transfer, that would be acceptable, but transferring space without in-place equipment was “not a problem.”
(T.97)

3See T. 107.



consider whether the transfer is for legitimate business purposes or predominantly for
waiting list avoidance.

With regard to other possible transfer provisos, FDN believes the Commission
should permit only a few others at this time. By no means should the Commission
provide ILECs some sort of blank check approval authority over collocation transfers,
even if approval is not to be “unreasonably withheld.” Such an ambiguous grant will
only be a license for ILEC mischief. The idea that there cannot be any “unresolved
issues” (T. 497) between the ILEC and transferor ALEC is too vague and unrealistic,
since there will almost always be some pending item, a reciprocal compensation bill, a
dispute over cross-connect charges in the CO, etc.? Rather, the Commission should spell
out the specific parameters ALECs can expect to deal with in a transfer, as having clear
direction will help speed the transfer process. For instance, an ILEC may require that the
transferee ALEC either have its own interconnection agreement with the ILEC or may
require an assignment of the transferor ALEC’s interconnection agreement, as an ALEC
will need an interconnection agreement to avail itself of collocation services anyway.
However, an ILEC should not be able to require additional agreements to carry out the
transfer, other than possibly as may be necessary to address an orderly and expeditious
physical change in custody over the space, such as turning over security devices, etc.
Any other additional agreement requirements will only needlessly delay the process.
Further, though an ILEC may require an application and fee to carry out the transfer, the

application should be for a records-change only and not redundant of the initial

* Much of Verizon’s argument regarding Issue No. 3 seems to have assumed the transferor ALEC is in
bankruptcy. (T. 497, 507.) That the transferor ALEC is in bankruptcy will obviously not always be the
case. The Commission has a pending docket before it, Docket No. 030301 involving the Mpower sale to
FDN, where the transferor ALEC was not in bankruptcy.
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application for the space. (T. 585, 623 — 624, 636 — 637.) If the transferec ALEC wishes
to alter the transferred space in some respect, it may do so by a separate application.
There is support for the Commission’s finding that where unpaid bills for
collocation services remains outstanding, the transfer of a collocation should not be held
up because the ILEC has remedies for payment under its agreements and/or tariffs against
the)transferor ALEC. (E.g., T. 508.) FDN does not, however, object to a requirement
that the transferor ALEC’s unpaid and undisputed bills for collocation services be made
current at the time of the transfer, as Mr. Bailey and Mr. King agreed.” (T 498, 640.)
Where the transferor ALEC is in bankruptcy, FDN believes the Commission should
permit the transfer subject to the Bankruptcy Court’s determination of matters within that
Court’s jurisdiction.’ FDN believes, albeit without the benefit of Verizon’s brief, that
Verizon’s complaint regarding transfers in the bankruptcy setting relies on the theory that
collocation space is granted by and inextricably tied to a contract, and in bankruptcy a
debtor or subsequent purchaser must either accept or reject contracts, curing pre-
bankruptcy payments on contracts accepted. In other words, Verizon wants to make sure

it gets in line for payment ahead of all other pre-bankruptcy petition creditors if any

> FDN’s agreement extends only to undisputed and unpaid bills for collocation services, not to any other
outstanding bills. If there are outstanding bill disputes with the transferor ALEC, even for collocation
services, those disputes should run their ordinary course or be disposed of as agreed to by the transferor
ALEC and the ILEC. The disputes should neither hold up the transfer nor be sped to arbitration simply
because a transfer is occurring. If the transferor ALEC has outstanding bills for other matters, such as
reciprocal compensation or access, such bills do not directly pertain to the transferred collocation interest,
s0 the ILEC should have to pursue its remedies under its agreements with the transferor ALEC or under
tariff. If a transferee ALEC has outstanding and unpaid invoices, even for collocation services, the ILEC’s
rights and remedies regarding same are wholly unaffected by the transfer, so such bills should not hold up
the transfer.

¢ AT&T witness King admitted he was not familiar with bankruptcy requirements. (T. 639.) On cross
examination, Verizon witness Bailey admitted he was not familiar with bankruptcy law (T. 499), though
the cornerstone of Verizon’s concern with payment seemed to be with a possible circumvention of a
bankruptcy law requirement. Verizon’s counsel’s statement is not record evidence. (T. 506 — 507.)



bankrupt ALEC sells collocation space. The size of the bankrupt ALEC’s prepetition

debt to Verizon may, of course, be onerous and deter sale. In any case, suffice to say that

such matters are outside the expertise and jurisdiction of Commission and within the

expertise and jurisdiction of the Bankruptcy Court. Accordingly, the Commission should

allow transfers of collocations from bankrupt ALECs, subject to the Bankruptcy Court’s

determination of matters within the Court’s jurisdiction.

ISSUE 4:

FDN:

ISSUE 5:

FDN:

ISSUE 6A:

FDN:

ISSUE 6B:

FDN:

Should the ILEC be required to provide copper entrance facilities
within the context of a collocation inside the central office?

*Agree with AT&T and Covad.*

Should an ILEC be required to offer, at a minimum, power in
standardized increments? If so, what should the standardized power
increments be?

*Agree with AT&T and Covad.*®

Should an ILEC’s per ampere (amp) rate for the provisioning of DC
power to an ALEC’s collocation space apply to amps used or fused
capacity?

* Agree with AT&T and Covad.*

If power is charged on a per-amp-used basis or on a fused capacity
basis, how should the charge be calculated and applied?

* Where power is not metered at the ALEC’s option, then (1) power
should be charged per amp used, (2) the ILEC cannot bill for a redundant
feed as it does the primary feed and (3) the maximum billing must be
based on the collocated equipment’s power draw.*



At the outset, FDN notes its agreement with AT&T’s and Covad’s arguments on
this issue and, to the extent there is any overlap among issues, Issue No. 6A. Further,
FDN suggests that the Commission should give suitable consideration to the compromise
proposal of Sprint witness Davis (see T. 400 — 402), should the Commission reject
pertinent portions of the AT&T/Covad arguments. FDN, however, approaches this issue
with a different point of emphasis -- prevention of over-billing which may stem from
redundancy. While tied to and supported by the principles espoused by AT&T witness
King (ALECs should only be billed for the power they use (see, e.g., T. 609)), FDN’s
concerns are amply supported by independent bases in the record, as explained below.

BellSouth witness Milner testified that for collocated equipment to be certified in
accordance with Network Equipment Building Standards (“NEBS”), the equipment must
have redundant power feeds. (T. 211.) As to powering equipment, Mr. Milner
specifically agreed to the following hypothetical,

Q. So if an ALEC has equipment that draws 40 amps of DC power, that
equipment must have a 40 amp A feed fused appropriately and a 40 amp B feed,

correct?

A. Yes.

(T. 211.) Mr. Milner further agreed that if the power feeds were not sized for
redundancy, NEBS would not be met. (T. 211.) Then, with respect to billing for power,
in relation to redundancy, Mr. Milner testified,
BellSouth does not charge the ALEC on the individual amount of power available
on each feed. . ... In other words, BellSouth does not charge ALECs extra for
the redundancy in the power feed.

(T. 150; emphasis added.) On cross, Mr. Milner agreed that BellSouth’s not billing for

redundant feeds recognized that equipment will not draw the required load over both
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feeds at the same time. (T. 212.) Indeed, Mr. Milner went so far as to agree that for an
ILEC to bill the same rate for both the primary and redundant feeds, the ILEC would be
overbilling the ALEC. (T. 212.)

FDN agrees with Mr. Miner’s testimony, and FDN maintains that BellSouth’s
approach of not billing for redundancy is proper. Collocated equipment requires
redlgndant dual feeds, but the equipment can only draw what it can draw, whether over
one or both feeds, and, therefore, if an ILEC were to bill the same per amp/fuse rate for
both feeds, for a total which is over and above the draw of the equipment, the ILEC
overbills the ALEC and double-recovers its costs. FDN further maintains that the
principle of billing ALECs only for the power the ALECs “order,” while having some
superficial allure, is little more than pretext for just overbilling, where the power drain of
the collocated equipment is 1gnored.

As Mr. Milner attested, every ALEC must “order” redundant feeds to comply
with NEBS standards. (T. 211.) Thus, to look only at what the ALEC has “ordered” for
power immediately prompts several questions. The redundant feeds which Mr. Milner
advocated as necessary under NEBS are an A and B feed of equal size, with both feeds
sized to independently carry the total equipment’s power draw in the event one feed
failed. (T.211.) A 40 amp A feed and a 40 amp B feed are used to power 40 amp
equipment. (T. 211.) Sprint witness Davis testified that each lead “is sized to carry the
full load of DC power needed by the equipment,” that “the entire load ordered by the
ALEC could be drawn on the ‘A’ lead” and that “the ‘B’ lead would be held in reserve in
the event the ‘A’ lead fails.” (T. 335 — 336.) Verizon witness Mr. Bailey, however,

assumed the collocated equipment “load shares” and the feeds are sized, not as Mr.
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Milner testified was required under NEBS, but at half the size Mr. Milner stated with a
larger fuse (up to 2.5 times power draw). (T. 511 — 513).” Mr. Bailey later admitted he
has never even viewed an ALEC collocation in Florida (T. 513). In any case, both Mr.
Milner and Mr. Bailey agreed that collocated equipment cannot pull its total required
draw over both feeds simultaneously. (T. 212, 513.) And, it goes without saying, an
AL]?C would not “order” more power than the ALEC needed for its equipment.

Power “ordered,” as a billing basis, breaks down with Mr. Bailey’s (and
Verizon’s) assumption. To illustrate, if the ALEC were to have installed power feeds
sized and configured as Mr. Milner testified was required by NEBS (a 40 amp A and 40
amp B to power 40 amp equipment, in the example) but the ILEC were to bill assuming
the sizing and configuration supposed by Mr. Bailey (a 40 amp A and 40 amp B
powering 80 amp equipment), the billing for power “ordered” would result in billing for
twice the draw of the equipment — a draw Verizon assumes when power is ordered and
which FDN maintains Verizon assumes in error.  Therefore, looking at the power
ordered without regard to the power required is inappropriate.

Additionally, it is utterly inconceivable that any ILEC would go through the
costly and time consuming exercise of planning and building the power plant necessary
for a CO’s needs (whether for ALEC, ILEC, or both) without considering the actual, or at
least, the maximum power draw of the equipment in the CO. With an estimated 80% of
the monthly recurring power costs consisting of infrastructure cost,® it would be

egregiously inequitable to require ALECs to pay for power the ALECs will not and

" The prefiled exhibit attached to Mr. Bailey’s testimony, consisting of Verizon’s Intrastate Collocation
Tariff, was not admitted into the record. Counsel for Verizon indicated the tariff had changed but did not
provide the parties with or offer copies. So, reliance on Verizon’s tariff is questionable at this point.

§ See T.201, 362.
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cannot use -- power greater than the ALEC’s equipment can draw -- but which an ILEC
incorrectly assumed the ALEC could use.

In consideration of the above, FDN maintains the Commission cannot accept the
proposal to bill for power “ordered” without qualification. Even if power equipment is
sized and configured as Verizon assumes, the maximum the ALEC should be billed is the
max.imum draw of the equipment.’ Accordingly, the Commission should order that the
maximum an ALEC can be billed on a per amp/fuse basis is the maximum draw of the
equipment and that ILECs are barred from billing the per amp/fuse rates for redundancy.
These measures are essential to prevent overbilling the ALEC.

In closing, FDN also takes this occasion to note the following. As the
Commission has seen in other proceedings, it sees once more in this proceeding: even
where there is no reason for a lack of uniformity among ILECs, there is no uniformity.
The Commission should institute uniformity among the ILECs in Florida in situations

where there is insufficient justification for a lack thereof, such as is the case here with

regard to how power is billed.

ISSUE 6C: When should an ILEC be allowed to begin billing an ALEC for
power?

FDN: *Agree with AT&T and Covad.*

® FDN suggests this maximum should be the List 1 Drain, in the absence of the Commission’s accepting a
different position advocated by AT&T/Covad. As BellSouth witness Milner acknowledged, the List 1
Drain is the maximum amount of power a piece of equipment will draw when all features and functions are
operational and the power plant is not in distress. (T. 217 —222.) AT&T witness King described List 1
Drain similarly. (T. 587, 605 - 606.) Mr. Milner agreed that when fully equipped, collocated equipment
would draw close to its List 1 Drain most of the time. (T. 221 —222.)
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ISSUE 7: Should an ALEC have the option of an AC power feed to its
collocation space?

FDN: *Agree with AT&T and Covad.*

ISSUE 8: What are the responsibilities of the ILEC, if any, when an ALEC
requests collocation space at a remote terminal where space is not
available or space is nearing exhaustion?

FDN: *Agree with AT&T and Covad.*

RESPECTFULLY SUBMITTED, this Z day of %& 0 , 2003.

Matthew Feil

FDN Communications
390 North Orange Avenue
Suite 2000

Orlando, FL 32801
(407) 835-0460
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