State of Florida .
Jublic Serfrice Qonumission

TALLAHASSEE, FLORIDA 32399-0850

‘M-E-M-O-R-A-N-D-U-M- <

L0

CAPITAL CIRCLE OFFICE CENTER ® 2540 SHUMARD OAK BOUILEVARD

v e
o B B
m 1
rQ;:L.; 6:; a
DATE: SEPTEMBER 18, 2003 Mz L
2én = 7
., - ety -
TO: DIRECTOR,  DIVISION OF THE COMMISSION CLERK 7T & U
ADMINISTRATIVE SERVICES (BAYO) ¢ =,
pe 1
FROM: OFFICE OF THE GENERAL COUNSEL (L. FORDHAM)Z£#. |
DIVISION OF COMPETITIVE MARKETS & ENFORCEMENT (R. MOSES),
DIVISION OF CONSUMER AFFAIRS (RASPBERRY) f4i A LT !\vf\(\
S
RE: DOCKET NO. 030889-TP ~ COMPLAINTS OF TERRANOVANET AGAINST\\‘

BELLSOUTH ALLEGING PREDATORY PRICING AND SWITCHING ISP
SERVICE WITHOUT AUTHORIZATION

AGENDA: 09/30/03 - REGULAR AGENDA - INTERESTED PERSONS MAY
PARTICIPATE

CRITICAL DATES: NONE

SPECIAL INSTRUCTIONS: NONE

FILE NAME AND LOCATION: S:\PSC\GCL\WP\030889.RCM

CASE BACKGROUND

Mr. William Mikalson of Terranova.net (Terranova) has filed
several complaints with staff starting on May 14, 2003. Terranova
is an Internet Service Provider (ISP) which resells Digital
Subscriber Line (ADSL) service in conjunction with its Internet
service. Terranova does not provide any voice telecommunications
service. Mr. Mikalson alleges that BellSouth Telecommunications,
Inc. (BellSouth) 4is charging higher prices for wholesale ADSL
transport service than what BellSouth.net, the Internet service
provider arm of BellSouth, charges its retail FastAccess customers.

He also alleges that BellSouth has switched Terranova’s customers
to another ISP without authorization.

Upon investigation, staff believes the

following
recommendations are appropriate.
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DISCUSSION OF ISSUES

ISSUE 1: Should the Commission dismiss Terranova’s complaints
against BellSouth Telecommunications, Inc. concerning predatory DSL
pricing and switching ISP customers without authorization?

RECOMMENDATION : Yes, the Commission should dismiss Terranova's
complaints. (Moses, Fordham)

STAFF ANALYSIS: On May 14, 2003, Mr. Mikalson filed a complaint
with staff requesting the Commission investigate BellSouth for
charging higher prices for wholesale ADSL service than what
BellSouth.net was charging its retail customers for its FastAccess

service. Mr. Mikalson was asked to provide copies of any
information regarding the complaint so that staff could make an
inquiry with BellSouth. Mr. Mikalson stated that he was not

interested in spending any more time on the complaint and declined
to provide information. The complaint was closed on May 15, 2003.

On June 18, 2003, Mr. Mikalson filed another complaint about
BellSouth, alleging that BellSouth requires all ISPs to submit a
Letter of Authorization (LOA) before it will switch a customer’s
service to a different ISP. He alleged that BellSouth.net has
never obtained LCAs from its customers. Mr. Mikalson requested
that BellSouth be investigated for practicing deceit to further its
predatory practices. He also requested that BellSouth’s DSL retail
sales be halted 1in Florida pending the results of a full
investigation of the matter.

Staff sent an inquiry to BellSouth regarding the LOA portion
of the complaint. BellSouth responded on June 24, 2003, stating
that prior to October 1, 2001, all ISPs,.including BellSouth.net,
were required by BellSouth to provide LOAs for ADSL service.
However, since that time, ISPs are only required to provide an LOA
when either line sharing is present and the customer wants ADSL, or
when there is a dispute between two ISPs over the same end user.
Mr. Mikalson was advised of this information.

On July 8, 2003, Mr. Mikalson contacted Representative Ken
Sorenson regarding his complaints. Staff then asked Mr. Mikalson to
provide documentation about one of his Internet service clients
that he believed had been switched to an alternative ISP provider
without the client’s authorization or request. The documentation
was to be provided to the Commission by July 25. 1In response to
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this request, Mr. Mikalson provided e-mail information regarding
four complaints. Staff addresses these complaints in the order Mr.
Mikalson filed them.

(1) In his first complaint, Mr. Mikalson alleges that BellSouth
prices its wholesale ADSL transport service below cost in an effort
to eliminate competition from companies like Terranova. Staff daqes
not, however, believe the Florida Commission is the appropriate
forum for this complaint. BellSouth’s ADSL service is tariffed at
the FCC and that tariff contains the rates about which Mr. Mikalson
complains. As such, the FCC would be the appropriate regulatory
body to address Mr. Mikalson’s complaint of predatory wholesale DSL
pricing.

(2) The second complaint alleges that Terranova customer Mr,
Roberts’ ISP/DSL package service was switched by BellSouth without
authorization. Staff called Mr. Roberts to find out what the
customer experienced. Mr. Roberts said that he was having numerous
problems with Terranova’s ISP/DSL service. He was having to reload
the software and it would work for about an hour and quit again.
He called BellSouth to order service and has been pleased with the
service. Based on this conversation with Mr. Roberts, staff does
not believe the customer was switched by BellSouth without
authorization. Nevertheless, it should be noted that our slamming
rules do not apply to high-speed internet access services.

Key to this analysis is the fact that ISP services, such as
those provided by Terranova, are “information services” (enhanced
services), not “telecommunications services.” The
Telecommunications Act of 1996 defines information services as:

The term “information service” means the offering of a
capability for generating, acquiring, storing,
transforming, processing, retrieving, utilizing, or
making available information via telecommunications, and
includes electronic publishing, but does not include any
use of any such capability for the management, control,
or operation of a telecommunications system or the
management of a telecommunications service.

The FCC has given the following more detailed and specific
definition in several of its dockets:

An ISP is an entity that provides its customers with the
ability to obtain a variety of on-line information
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through the' Internet. However, ISPs typically own no
telecommunications facilities. In order to provide those
components of Internet access services that involve
information transport, ISPs lease lines, and otherwise
acquire telecommunications, from telecommunications
providers - - LECs, CLECs, IXCs and others. ISP's
purchase use of analog and digital lines from LECs to
connect to their dial-in subscribers. . . . Thus, the
information service 1is provisioned by the ISP "via
telecommunications,” including interexchange
telecommunications, although the Internet service itself
is an "information service" under section 3(2) of the
Act, rather than a telecommunications service.

15 FCC Rcd 385; 1999 FCC LEXIS 6591; 18 Comm. Reg. (P & F)
1266

Staff notes that “Information Service” and “Enhanced Service”
are often used interchangeably, but have the same meaning for
present purposes. In its report issued August 6, 1998, the FCC
noted that “Information Service” and “Enhanced Service” extend to
the same functions, and distinguished those services from
“Telecommunications Service”:

We have found that Congress intended the categories of

“telecommunications” and “information service,”
established in the 1996 Act, to parallel these “basic”
and “enhanced” categories. (Report to Congress on

Universal Service, P21) The Commission has concluded that
the definitions of “Information Service” and “Enhanced
Service” should be interpreted to extend to the same
functions.

13 FCC Recd 24011; 1998 FCC LEXIS 4127

In the Matter of Computer III Further Remand Proceedings, the
FCC further defined “Enhanced Services” and distinguished it from
Basic telecommunications services:

Basic services, such as “plain old telephone service”
(POTS), are regqulated as tariffed services under Title II
of the Communications Act. Enhanced services use the
existing telephone network to deliver services that
provide more than a basic transmission offering.
Examples of enhanced services include, among other
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things, voice mail, electronic mail, electronic store-
and-forward, facsimile store-and-forward, data processing
and gateways to electronic databases.

14 FCC Rcd 4289; 1999 FCC LEXIS 959
In the Computer II Final Decision, the FCC also stated:

Insofar as enhanced services are concerned, there
are two options - subject all enhanced services to
regulation, or refrain from regulating them in toto. We
believe that, consistent with our overall statutory
mandate, enhanced services should not be regulated under
the Act. (Computer II at 1114)

77 FCC 2d 384 (1980)

More recently, in its Memorandum Opinion and Order released
November 1, 2001, in CC Docket No. 00-227 and CC Docket No. 01-26,
the FCC stated “Unlike basic services, enhanced services are not
regulated under Title II of the Telecommunications Act”.

Terranova is an ISP that resells ADSL service only as part of
its high-speed internet service package. Thus, Terranova does not
provide telecommunications services, but, instead, only an
information service. Chapter 364.01 empowers this Commission to
regulate “telecommunications services” only. Furthermore, Section
364.603, Florida Statutes, which serves as the basis for our
slamming rules, provides that the Commission shall adopt rules to
address unauthorized changing of a subscriber’s “telecommunications
service”. As such, since high-speed internet service is an
“information service” as opposed to a “telecommunications service”,
our slamming rule does not apply to the changing of a subscribers
internet service. Accordingly, the Commission cannot grant the
relief requested.

(3) The third complaint, similar to the second, alleges that the
ISP/DSL service of Mr. Richard Shultz, another Terranova customer,
was switched by BellSouth without authorization. Staff called Mr.
Shultz and was told that he had problems with the Terranova service
so he also called BellSouth. BellSouth shipped equipment to Mr.
Shultz which was left by UPS out in the rain. Mr. Shultz shipped
the equipment back to BellSouth since it was probably ruined. 1In
the meantime, Terranova contacted Mr. Shultz and asked for a second
chance tc get his service working properly. That has been two
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months ago and Mr. Shultz is waiting to hear from Terranova to see
if he owes money so he will be able to terminate the service with
Terranova. Based on this information, staff does not believe
BellSouth switched the customer’s ISP/DSL without authorization.
Furthermore, our slamming rule does not apply as, set forth under
Complaint 2 above.

(4) The fourth complaint is about a BellSouth tariff filing at the
FCC for a new type of circuit referred to as DSL-LITE. Terranova
states that this tariff requires the ISP, such as Terranova, to
have established a Broadband Gateway referred to in the FCC Tariff
as End User Aggregation. Terranova further states that it is not
economically feasible for anyone except BellSouth to use this
transport. As with complaint number one, staff believes that
because this is a service tariffed at the federal level, the FCC is
the more appropriate forum to address this complaint.

Accordingly, staff recommends that the Commission should
dismiss Terranova’s complaints because the Federal Communications
Commission is the authority that governs the wholesale pricing of
BellSouth’s ADSL transport service by federal tariff. Furthermore,
this Commission’s slamming rules do not pertain to the switching of
information services such as those provided by Terranova, although
it appears that no unauthorized switching of any kind of service
occurred in this instance.

ISSUE 2: Should this docket be closed?

RECOMMENDATION: Yes. If the Commission approves staff’s
recommendation in Issue 2 this docket should be closed. (Fordham)

STAFF ANALYSTIS: If the Commission approves staff’s recommendation
in Issue 2 there would be no further action required of this
Commission and the docket should be closed.




