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IN THE UNITED STATES BANKRUPTCY COURT

03SEP 2>
FOR THE DISTRICT OF DELAWARE SEP22 Mi1p: 13
IN RE: ) - Chapter 11 COMMISSION
: ) CLERK

TOUCH AMERICA HOLDINGS, INC,, et al., ) Case No. 03-11915 (KJC)

)

Debtors. ) (Jointly Administered)
Objection Deadline: October 1, 2003 at 4:0.0 pm.
Hearing Date: October §,, 2003 at 2:00 p.m.
NOTICE OF MOTION

TO:  The Office of the United States Trustee for the District of Delaware, counsel for the Official

Commitice of Unsecured Creditors, all parties requesting notice pursuant to Rule 2002 of the
Bankruptcy Code and all parties in interest with respect to the subject matter of the Motion

The above-captioned debtors and debtors in possession (the “Debtors™) have filed the
ttached Debtors’ Amended Motion for Order, Pursvant ot 11 U.S.C. §§ 105(a), 362, 363, 364, 365
553 and 554(c) and Fed. R. Bankr. P. 2002, 4001, 6004, 6006, 6007, 9014 and 9019, Approving

) R
Settlement Agreement with Qwest, Including Sale and Transfer of Assets to Qwest and Assumption
and Assignment of Certain Executory Contracts and Unexpiered Leases (the “Motion™)

Responses, if any, to the Motion must be filed with the United States Bankruptey Court,
824 N. Market Street, 5th Floor, Wilmington, Delaware 19801, on or before October 1, 2003 at 4:00

, :
p-m. (ET). At the same time, you must also serve a copy of the response upon the Debtors’ undersigned
attorneys so as to be received no later than 4:00 p.m. (ET) on October 1, 2003.

A HEARING ON THE MOTION WILL BE HELD BEFORE THE HONORABLE KEVIN J
CAREY, UNITED STATES BANKRUPTCY JUDGE, IN THE UNITED STATES
BANKRUPTCY COURT FOR THE EASTERN DISTRICT OF PENNSYLVANIA, 900

MARXET STREET, 2ND FLOOR, PHILADELPH1A, PENNSYLVANIA ON October 8, 2003
at 2: 00 p-m. (ET).

IF YOU FAIL TO RESPOND IN ACCORDANCE WITH THIS NOTICE, THE COURT
MAY GRANT THE RELIEF DEMANDED BY THE MOTION WITHOUT FURTHER NOTICE OR
HEARING.

Dated: Wilmington, Delaware

September 18, 2003 YOUNG CONAW

TARGATT & TAYLOR, LLP

Robert 8. Brady (No. 2847)
Maureen D. Luke (No. 3062)
Edward J. Kosmowski (No. 3849)
Edmon L. Morion (No. 3856)
Matthew B. McGuire (No. 4366)

The Brandywine Building, 17th Floor
1000 West Street

P.O. Box 391
Wilmington, DE 19899-0391
Telephone: (302) 571-6600

N HER HO‘.lﬂG\HLSiG

Attorneys for Debtors and Debtors in Possession
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IN THE UNITED STATES BANKRUPTCY COURT

FOR THE DISTRICT OF DELAWARE

INRE: -
Case No. 03-11915 (KJC)
TOUCH AMERICA HOLDINGS, INC.,
et al, Jointly Administered

Objection Deadline: October 1, 2003 at 4:00 p.m.
Hearing Date: October 8, at 2:00 p.m.

AMENDED MOTION FOR ORDER, PURSUANT TO 11 U.S.C. §§ 105(a), 362,

363, 364 365, 553 AND 554 (c) AND FED. R. BANKR. P. 2002, 4001, 6004, 6006, 6007, 9014
AND 9019, APPROVING SETTLEMENT AGREEMENT WITH QWEST, INCLUDING
SALE AND TRANSFER OF ASSETS TO QWEST AND ASSUMPTION AND ASSIGNMENT
OF CERTAIN EXECUTORY CONTRACTS AND UNEXPIRED LEASES

The above-captioned debtors and debtors in possession (collectively, the
“Debtors™), hereby submit this amended motion (the “Motion™)', pursuant to 11 U.S.C. §§
105(a), 362, 363, 365, 553 and_554 and Fed. R. Bankr. P. 2002, 4001, 6004, 6006, 6007, 9014
and 9019 seeking entry of an order, substantially in the form attached hereto, (a) approving the
terms and conditions of a settlement agreement (the “Settlement Agreement”)?, substantially in
the form attached hereto as Exhibit "A” and incorporated herein by reference, by and among
Qwest Communications Corporation and certain of its affiliates (collectively, “Qwest”) and the .
Debtors and authorizing the Debtors to execute and deliver, from time to time, all such other

documents and agreements and perform all such other acts as may be required in connection with

! Although this Motion amends a motion filed on Avgust 8, 2003 (the *August Motion™), the Settlement Agreement
attached as Exhibit A to this Motion is a duplicate of the Settlement Agreement attached 1o the August Motion.

? Capitalized terms herein, otherwise not defined, have the meaning ascribed to such terms in the Settlement
Agreement.
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the Settlement Agreement; (b) approving the sale of certain assets to Qwest; ((;) authorizing thel

assumption and rejection by the Debtors of certain executory contracts; (d) authorizing the

abandonment of certain property of the Debtors to Qwest; (€) granting Qwest relief from the

automatic stay to allow Qwest to exercise cerlain. of its setoff rights as described herein, and (f)

granting cotain related relief. In support of this Motion, the Debtors respectfully represent as

follows:

Jurisdiction
1. Pursuant to 28 U.S.C. § 1334, this Court has jurisdiction over this Mplion,

which is a core proceeding within the meaning of 28 U.S.C. § 157(b)(2). Venue of these chapier
11 cases and this Motion is proper in this district under 28 U.S.C. §§ 1408 and 1409. The
statutory predicates for the relief sought herein are sections 105(a), 362, 363, 364, 365, 553 and

554 of the Bankruptcy Code and Bankruptcy Rules 2002, 4001, 6004, 6006, 6007, 9014 and
9019,

Backgrovnd

2. On June 19, 2003 (the “Petition Date™), each of the Debtors filed a
voluntary petition for relief under chapter 11 of the Bankruptcy Code. The Debtors continue to
operate their businesses and .managc their properties as debtors-in-possession pursuant to sections
1107(a) and 1108 of the Bankruptcy Code.

3. On July 27, 2003, the United States Trustee for the District of Delaware
appointed an official commitiee of unsecured creditors (the “Committee”) in these cases.

4, Touch America Holdings, Inc. (“Touch America Holdings™) was
incorporated in Delaware on September 27, 2000. Touch America Holdings resulted from the

reorganization of The Montana Power Company (“Montana Power”), a diversified electric and

2
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natural gas business, to become Touch America Holdings, a stand-alone, publicly traded
telecommunications business. In this reorganization, Montana Power merged with The Mon‘t'ana
Power, L.L.C. (“MPLLC"), which was a wholly owned subsidiary of Touch America Holdings.
On'February 15, 2002, MPLLC was sold to NorthWestern Corporation, a South Dakota based
energy company.

. 5. The telecommunications business that Touch America Holdings owns, and
through which it operates Touch America, Inc. (“TAI”), began its operations in 1983, primarily
providing network construction and private line services to carrier and enterprise customers. As
the telecommunications business rapidly expanded in the late 1990s, TAI also rapidly expanded.

6. At the present time, TAI develops, owns, and operates a 21,000-mile fiber
optic network, of which approximately fifty (50) percent is lit, and provides broadband
telecommunications services, including data and video transport, to customers throughout the
United States and currently serves over 8,500 customer accounts, including other communications
service providers, banks, retail chains and governmental agencies. TAI provides these customers
with a variety of telecommunications products and services, including private line services,
Am/Frame Relay Services and Intemet Af:cess.

7. The affiliates of Touch Amernca Holdings that also filed for bankruptcy
protection on the Petition Date are: (2) Entech LLC (“Entech”), a wholly owned subsidiary of
Touch America Holdings, that holds indemnity and certain other obligations remaining afier the
sale of the non-utility energy businesses, (b) Touch America Intangible Holding Company, LLC
(“Touch America Intangibles”), a wholly owned subsidiary of TAI, that holds intangible assets
acquired in the course of constructing TAI’s network, (¢) Touch America Purchasing Company,

LLC (“Touch America Purchasing”), a wholly owned subsidiary of TAI and a special purpose

3
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entity created to purchase inventory related to the construction of TAT's network, (d) Axneﬁc;!n
Fiber Touc;h, LLC, a wholly owned subsidiary of TAl, ércaled for the purpose of network
cc;nstmclion (that has been completed) and on-going post-construction maintenance and (e) Sierra
Touch America, LLC, another wholly owned subsidiary of TAI, whose purpose is certain, as yet,
unfinished network construction and post-construction maintenance.

8. Like other telecommunications companies, Touch America’s business has
been affected by the prolonged United States economic downturn. The demand for fiber optic
network capacity has been significantly lower than expected. Lowered demand has resulted in
intense price competition, which, in turn, has reduced revenues and profits.

9. In addition, a substantial portion of Touch America's revenue has been
derived from service contracts with other telecommunications companies. As economic
conditions have worsened, Touch America has found it increasingly difficuit to collect payments
from these customers. Due to the general industry upheaval, Touch America also has been unable
10 access capital markets.

10.  The negative effect of industry-wide economic pressures has been
exacerbated by a legal conflict with TAI's largest customer, Qwest. TAI has a material dispute
with Qwest rc;garding services that TAJ and Qwest provided to each other under certain
contractual arrangements related 10 TAI’s June 30, 2000 acquisition from Qwest of wholesale,
private line, Jong-distance, and other telecommunications services businesses. The dispute
involves, among other things, costs that Qwest billed to TAI that TAI believes are invalid as well
as revenue that TAI believes Qwest owes TA1 for services TA] has provided. This multi-million
dollar contractual dispute was ultimately referred to arbitration, and on March 24, 2003, the
arbitrator issued an interim opinion and award, which awarded Qwest $59,600,000. On March

4
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28,2003, the New Yori( Stock Exchanpe (“N)’SE”) suspended trading in Touch America
Holdings stock and on May 14, 2003, the NYSE delisted Touch America Holdings.

11.  The foregoing events and circumstances required Touch America to
evaluateits options for maximizing the value of its. businesses and assets for the benefit of its
creditors. Touch America eventually determined that th'c best way to obtain maximum value was
by finding a purchaser for substantially all or portions of Touch America’s assets.

12.  To this end, Touch America entered into an asset purchase agreement with
360 networks (“360™), subject 10 higher and better offers and the approval of the Bankruptcy
Court. At an auction on August 6 and 7, 2003, BC Fiber Acquisition LLC was determined to
have submitied the highest and best bid. However, at the hearing scheduled to consider the sale,
bidding was reopened, and afier final bids were submitted, the Debtors determined that 360 had
submitted the highest and best bid. At the conclusion of the hearing, the Count ruled that it would
enter an order approving the sale to 360 and directed the Debtors to submit an order after
circulation to interested parties. By Order dated September 10, 2003, the Bankrutpcy Court
approved the sale to 360.

RELIEF REQUESTED

13. - Shortly after the Petition Date, the Debtors entered into an agreement in
principle and term sheet with Qwest which will be documented in a Settlement Agreement,
substantially in the form attached hereto as i—:xhibit “A.” By this Motion, the Debtors seek entry
of an order, substantially in the form attached hereto: (a) approving the Settlement Agreement
pursuant to Bankruptcy Rule 9019; (b) approving the sale of certain of the Debtors’ assets to
Qwest in accordance with the terms, and subject to the conditions, of the Settlement Agreement

and related documents; (c) authorizing the assumption and rejection by the Debtors and of

5
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certain executory contracts; (d) authorizing the Debtors to abandon certain property to Qwest; (¢)
.granting Qwest relief from the automatic stay to allow Qwest to exercise certain setoff rights as
described herein, and (f) granting certam related relief.

The Settlement Agreement

14.  The pertinent terms of the proposed Settlement Agreement are
summarized as follows:

a. Qwest will provide debtor in possession financing to the Debtors in
the amount of $10 million (the “DIP Financing”). The DIP Financing is not required to be repaid
if Debtors satisfy all of their obligations under the Settlement Agreement (the DIP Agrccment
and loan were previously approved by the Court).

b. 1f the Debtors are not required to repay the DIP Financing, Qwest
will be deemed to have paid $10 million to the Debtors for GSP services provided by Debtors
during May and June, 2003 and Qwest shall be granted relief from the automatic stay to setoff
amounts owed for GSP services provided in March 2003 and April 2003 against amounts owed
prior to the Petition Date to Qwest.

c. Qwest will acquire fiber and an IRU for seven (7) routes in the
- Debtors’ network -in exchange for a payment of $8 million and will enter into an IRU
Agreement and Operations and Maintenance Agreement with respect to such acquired fiber.

d. The Debiors will continue to provide GSP services to Qwest
through November 1, 2003 in all states where it is currently providing such services and through
December 1, 2003 in Arizona. GSP services may be extended beyond such dates at Qwest’s

option.
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€. The parties will dismiss all pending judicial and administrative
actions, with prejudice.

f. The parties will release each other from all claims and causes of
action, known or unknown, arising prior to the Effective Date of the Settlement Agreemen.t,
except for claims and causes of action that arose afier the Petition Date or arising from or under
the DIP Loa}n or the Settlement Agreement.

g Qwest will, where necessary, at its expense, groom the Debtors’
customers off of the Abandoned Circuits onto the Retained Circuits (as defined in the Settlement
Agreement). The Debtors will abandon the Abandoned Circuits to Qwest.

h. Debtors will assume certain contracts and agree to provide th;
services thereunder, and either cause such contracts to be assigned to a third party or parties to
provide such services or subcontract with a third party or parties to provide such services.

1. Debtors ;.md Qwest will agree to make timely post-petition
payments for all services purchased from each other.

J- The parties have agreed that neither will disparage the other,

15. The Comminee acknowledges that, at Qwest’s request, it has provided to
Qwest a summary of its principal objections to the Settlement Agreement, and Qwest
acknowledges and agrees that notwithstanding the provision of such summary to Qwest, the
Committee’s right to object to the Settlement Agreement on any ground, whether set forth in
such summary or not, is in no way limited or prejudiced.

B. Applicable Authority in Support of Setilement

16.  Bankmuptcy Rule 9019 provides that “{o]n motion by the trustee and after

notice and a hearing, the court may approve a compromise or settlement. Notice shall be given

7
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to creditors, the United States trustee, the debtor . . . and to any other entity as the court ma).!
direct.” Fed. R. Bankr. P. 9019(a); see also Myers v. Mar'tin (In re Martin), 91 F.3d 389, 393 (3d
éir. 1996). The Supreme Court has recognized that "in administering a reorganization
proceeding in an economical and practical manner, it will ofien be wise to arrange the setllemcrln
of claims in which there are substantial and reasonable doubts." In re Protective Comm. for |
Indep. Stockholders of TMT Ferry, Inc. v. Anderson, 390 U.S. 414 (1986).
17.  Approval of a proposed settlement is within the "sound discretion” of the

Court. See In re Neshaminy Office Bldg. Assacs., 62 B.R. 798, 803 (E.D. Pa. 1986). In
determining whether 10 approve an application to settle a controversy, the Court must determine
whether it is fair, reasonable and adequate by examining the four factors set forth by the Third
Circuit in Martin (the “Martin Factors™):

(2) the probability of success in the litigation; (b) the

difficulties, if any, to be encountered in the matter of

collection: (c) the complexity of the litigation involved, and the

expense, inconvenience and delay necessarily attending it; and

(d) the paramount interest of the creditors and a proper

deference to their reasonable views in the premises.
Martin, 91 F.3d at 393; Official Comm. of Unsecured Creditors 6f Penn. Truck Lines, Inc., v.
Penn Truck Lines, Inc. (In re Penn Truck Lines, Inc.), 150 B.R. 595, 598 (E.D. Pa. 1992); Inre
Energy Coop., Inc., 886 F.2d 921, 927 (7th Cir. 1989) (noting that a bankruptcy court must
determine whether the proposed settlement is in the "best interests of the estate.”). The Court
should not substitute its judgment for that of a debtor. See Neshaminy Office Bldg. Assocs., 62
B.R. at 803. The Court should review the issues to see whether the settlement falls below the
lowest point in the range of reasonableness. See Inre W.T. Grant and Co., 699 F.2d 599, 608

(2d Cir. 1983). In addition, "because the bankrupicy judge is unequally situated to consider the

equities and reasonableness of a particular compromise, approval or denial of a compromise will
8
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.

not be disturbed on appeal absent a clear abuse of discretion." Neshaminy Office Bldg. Assocs.,
62 B. R. at 803 (citing In re Patel, 43 B.R. 500, 505 (N.D. I11. 1984))

18.  Asinevery chapter 11 case, the Debtors are obligated to maximize the
véluc of their estates and make decisions that are in the best interests of all of the creditors of
their estates. See Martin, 91 F.3d at 394. The Debtors believe, in their business judgment, that
approval of the Settlement Agreement is in the best interests of their estates and all of their
creditors.

19. A review of the above-referenced four Martin Factors demonstrates that
the settlement as documented in the Settlement Agreement is in the best interests of the estates
and creditors. In summary, with Settlement Agreement, the Debtors obtain a DIP Loan that is
not required to be repaid if certain obligations are met. Qwest and the Debtors dismiss their
claims against each other without the expense and delay associated with further regulatory or
judicial proceedings. -Qwest obtains an IRU on certain routes from the Debtors in exchange for
a payment of $8 million, the established market price for such routes. The Debtors submit that
this is an advantageous result for the estates and is in the best interest of creditors.

The Proposed Sale

20.  Pursuant to the Settlement Agreement, the Debtors have agreed, subject to
the approval of this Court, to (i) sell to Qwest an IRU in certain fiber routes owned by the
Debtors. The fiber routes are: (a) Yakima to Spokane, Spokane, WA - 4 Fibers; (b) Missoula to
Billings, MT — 2 Fibers; (c) Casper to Basin, WY - 2 Fibers; (d) Casper to Cheyenne, WY -2
Fibers; (¢) Basin to Frannie, WY - 2 Fibers; (f) Bend, OR Spur - 4 Fibers; and (g) Cheyenne -

Denver — Omaha — DesMoines — Davenport — 4 Fibers (collectively, the “Fiber™).
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21.  The total amount of Fiber to be acquired by Qwest equals 7536 ﬁberi'
miles with a total price of $8 million or $1,061.00 per fiber mile. In consultation with their
E;.dViSOI'S and the Committee, the Debtors have concluded that, in their business judgment, the
purchase price offered by Qwest is fair and reasonable and in accordance with.the fair market I'
value for the Fiber.

22.  The sale of the Fiber to Qwest pursuant to the terms of the Settlement
Agreement will bring an additional $8 million into the estates while eliminating certain mutual
claims of the parties.

A. Applicable Authoritv for Sale of Debtors® Assets

(a)  Sale Pursuant te Section 363(b)(1)

23.  Section 363(b)(1) of the Bankruptcy Code provides that “[t]he trustee,
afier notice and a hearing, may use, sell, or Jease, other than in the ordinary course of business,
property of the estate.” 11 U.S.C. § 363(b)(1). Section 105(a) of the Bankruptcy Code provides
that “[t]he Couﬁ may issue any order, process, or judgment that is necessary or appropriate to
carry out the provisions of this title.” 11 U.S.C. § 105(a). In pertinent part, Bankruptcy
Rule 6004 states that, “all sales not in the ordinary course of business may be by private sale or
by pub]ic auction.” Fed.R.Bankr.P. 6004(f)(1). With respect to the notice required in connection
with a private sale, Bankruptcy Rule 2002(c)(1) states, in pertinent part, that,

. . . the notice of a proposed use, sale or lease of property . .
. shall include . . . the terms and conditions of any private
sale and the deadline for filing objections. The notice of a

proposed use, sale or lease of property, including real
estate, is sufficient if it generally describes the property.

Fed.R.Banks.P. 2002(c)(1).

10
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24.  To approve the use, sale, or lease of property out of the ordinary course of
business under Bankruptcy Code section 363(b), this Court must find “some articulated business
justification” for the proposed action. See Jn re Abbotts Dairies of Pennsylvania, Inc., 788 F.2d
143, 145-47 (3d Cir. 1986) (implicitly adopting the “articulated business justification” and good
faith tests of Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel Corp.), 122 F.2ci
1063, 1070 (2d Cir. 1983)); see also In re Delaware & Hudson Ry. Co., 124 B.R. 169, 175-76
(D. Del. 1991) (concluding that the Third Circuit had adopted a “sound business purpose” test in
Abbotts Dairies);, Titusville Country Club v. Penn Bank (In re Titusville Country Club), 128 B.R.
396, 399 (Bankr. W.D. Pa. 1991); In re Indus. Valley Refrigeration & Air Conditioning Supj;lies,
Inc.,77 BR. 15,19 (Bankr. E.D. Pa. 1987).

25.  Generally, courts have applied four (4) factors in determining whether a
sale of a debtor’s assets should be approved: (1) whether a sound business reason exists for the
proposed transaction; (2) whether fair and reasonable consideration is provided; (3) whether the
transaction has been proposed and negotiated in good faith; and (4) whether adequate and
reasonable notice is provided. See Lionel, 722 F.2d at 1071 (setting forth the “sound business

purpose” test); Abbotts Dairies, 788 F.2d at 145-57 (implicitly adopting the articulated business

justification test and adding the “good faith” requirement); Delaware & Hudson Ry., 124 BR. at

176 (*Once a court is satisfied that there is a sound business reason or an emergency justifying
the pre-confirmation sale the court must also determine that the trustee has provided the
interested parties with adequate and reasonable notice, that the sale price is fair and reasonable
and that the purchaser is proceeding in good faith.™).

26.  This fundamental analysis does not change if the proposed sale is private,

rather than public. See, e.g., In re Ancor Exploration Co., 30 B.R. 802, 808 (Bankr. N.D. Okla.

11
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1983) (“[T]he bankruptcy court should have wide latitude in approving even a private sale .t.)f all
or substantially all of the estate assets not in the ordina}y course of l_Jpsiness under § 363(b).”).
The bankruptcy court “has ample discretion to administer the estate, including authority to
conduct public or private sales of estate property.” In re WPRV-TV, Inc., 143 BR. 315,319
(D.P.R. 1991), vacated on ether grounds, 165 BR. 1 (D.P.R. 1992); accord, /n re Canyon .
Partership, 55 B.R. 520, 524 (Bankr. S.D. Cal. 1985). Here, the proposed sale of the Assets to
Qwest meets all of these requirements and should be approved.

(b)  The Settlement Agreement and the Related Sale is
Supported by the Debtors' Sound Business Judgment

27.  Good business reasons exist to justify the Debtors' sale of the Ass';zts under
section 363(b). The Debtors sought chapter 11 protection to conduct an orderly disposition of
their assets. The Debtors and their advisers have concluded that the sale, which is a part of the
global settlement with Qwest will ultimately benefit the Debtors’ creditors. The sale is an
integral part of the global settlement with Qwest. If the sale is not approved, the settlement with
Qwest wili not go into effect 1o the detriment of the Debtors and their creditors.

(¢)  The Debtors Will Provide Reasonable Notice
of the Proposed Sale to Interested Parties

28.  In compliance with Bankruptcy Rule 2002, the Debtors intend, no later
than twenty (2'0) days prior 1o the Hearing on this Motion, to serve copies of this Motion,
including all exhibits, by first class mail (unless otherwise indicated), upon: (a) the Office of the
United States Trustee; (b) counsel 1o Qwest; (c) counsel to the Committee; (d) all enlili;:s on the
Debtors’ creditor matrix; (€) all entities known 1o have asserted any Lien in or upon any of the
Assets; () all federal, state and local taxing or regulatory authorities or recording offices that
have (A) junsdiction over the Assets or (B) a reasonably known interest in the relief requested in

2
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the Motion; (g) all parties expressing an interest in the Assets; (h) all governmental agencies
having jurisdiction over the Assets with 1espect to environmental laws; (i) parties to
governmental approvals or permits applicable 1o the Assets; (j) the United States Attorney’s
office and the attorneys general of all states in which the Assets are located; (k) the Federal
Communicagions Commission and applicable state public utility commissions; (I) the Securities
and Exchange Commission; (m) all other parties that filed a notice of appearance and demand for
service of papers in these bankruptcy cases under Bankyuptcy Rule 2002 as of the date of such
service and (n) the Internal Revenue Service.

(d) The Proposed Sale is for a
Fair and Reasonable Price

29.  The Debtors’ and Commitiee’s advisors have concluded that the sale price
of $8 million is the fair market value for the Assets and thus, is fair and reasonable . Testimony
with respect to the faimess and reasonableness of this price will be presented at the hearing to
consider the Settlement Agreement on September 22, 2003.

()  The Proposed Sale was Negotiated in Good Faith

30. . The Settlement Agreement is the product of good faith, arm's-length
‘negotiations betweén the Debtors and Qwest and was negotiated with the active in'volvemcnl of

the Debtors' officers and professionals. Moreover, Qwest is not affiliated with the Debtors or
their respective officers and directors. Thus, the proposed sale satisfies the good faith element of
the “sound business purpose” test. Compare In re After Six, Inc., 154 B.R. 876, 883 (Bankr.
E.D. Pa. 1993) (good faith found where officers, directors and employees of debtor had no
apparent connection to purchasers) with In re Abbous Dairies of Pennsylvania, Inc., 788 F.2d
143, 147-48 (3d Cir. 1986) (“Typically, the misconduct that would destroy a purchaser's good

faith status at a judicial sale involves fraud, collusion between the purchaser and other bidders or
13
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the trustee, or an atiempt 10 1ake grossly unfair advantage of other bidders.”); In re Sovereigﬁ'
Estates, Ltd., 104 B.R. 702, 704 (Bankr. E.D. Pa. 1989) (good faith Jacking where proposed
séttlement agreement benefited non-debtor insiders); Industrial Valley, 77 B.R. at 22 (evidence
of insider dealing fatal to good faith requirementi.

B. . Request for Approval of Proposed Sale Free and
Clear of Liens. Claims. Encumbrances and Interests

31.  The Debtors seek this Court's authority 10 sell the Assets free and clear of
any and all liens, claims, encumbrances or interests which may be asserted against the Assets
(collectively, the “Encumbrances”), with the Encumbrances attaching to the sale proceeds.

32.  In accordance with section 363(f) of the Bankruptcy Code, a debtor.-in-
possession may sell property free and clear of any lien, claim or interest in such property if:

(1)  such asale is permitted under applicable non-bankruptcy law;

(2) the party asserting such a lien, claim or interest consents to such
sale;

(3)  theinterest is a lien and the purchase price for the property is
gieater than the aggregate amount of all liens on the property;

(4) the interest is the subject of a bona fide dispute; or
(5)  the party asserting the interest could be compelled, in a legal or
equitable proceeding, 10 accept a money satisfaction for such
interest.
11 U.S.C. § 363(f); In re Elliot, 94 B.R. 343, 345 (E.D. Pa. 1988) (section 363(f) written in
disjunctive; court may approve sale “free and clear” provided at least one of the subsections is
met).

33.  Aswil] be demonstrated at the hearing on September 22, 2003, the

Debtors are able to meet several of the criteria set forth in § 363(f).

14
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34.  In addition, the Debtors are going to provide notice of the sale 1o all taxing
authorities (the “Applicable Taxing Authorities™) that may, as a result of the wansactions
contemplated in the Seftlement Agreement have tax liens on any of the Assets, as well as to all
other parties that are known to the Debtors to hold liens on any of the Assets. The Debtors
submit that to the extent such liens exist, they should attach to the proceeds of the sale of the
Assets with the same validity, prionty and force as they currently have with respect to the Assets,
subject to all and any defenses that the Debtors may have.

35.  Accordingly, the Debtors submit that the sale of the Assets free and clear
of any Encumbrances satisfies the statutory prerequisites of section 363(f) of the Bankmplcy
Code.

C. Assumption of Agreements

36. By this Motion, the Debtors request that this Court enter an order,
pursuant to section 365(a) of the Bankruptcy Code, authorizing the Debtors 1o assume the GSP
Agreement and to assume the following additional agreements subsequent to review and
approval by the Debtors and execution by the Debtors and Qwest: (a) the Prepaid Agreement; (b)
the éalling Card Agreement; (c) the QC Agreement, (d) the 8xx Agreement and (e) the 2000
IRU Agreement (collectively, the “Agreements”™). The Debtors have agreed pursuant to the
terms of the Settlement Agreement to provide Qwest with services under the GSP Agreement
and the additional contemplated Agreements, other than the 2000 IRU Agreement.

37.  The Debtors submit that their proposed assumption of the Agreements, to

the extent executory, will satisfy the standards governing such actions in the Third Circuit’.

® The assumption and assignment of any additional Agreements pursuant to the Setilement Agrecment will be
effected on separate notice and under separate Order.
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38. Section 365(a) provides, in pertinent part, that a debtor in possessior;'
“‘subject 1.0 the court's approval, may assume or reject any executory contract or unexpired lease
of the debtor.” 11 U.S.C. § 365(a). The standard governing bankruptcy court approval of a
debtor's decision to assuime or reject an executory contract or unexpired lease in the Third Ciréuit
is whether the debtor's reasonable business judgment supports assumption or rejection.

39. Qwest has advised the Debtors that it requires the benefits of the
Agreements in order to proceed with the proposed sale. Thus, to secure the benefit of the
proposed sale, the Debtors must assume the Agreements. In addition, pursuant to the texms of
the Settlement Agreement, Qwest has agreed to permanently waive the requirement of secl'ion
365 of the Bankruptcy Court that the Debtors cure all defaults prior to assuming the Agreements.
In light of these reasons, the Debtors believe there is a sound business justification supporting
assumption of the Agreements.

40. Pursuant to se.cn'on 365(b)(1), for a debtor to assume an executory
contract, it must “‘cure, or provide adequate assurance that the debtor will promptly cure,” any
default, including compensation for any “actual pecuniary loss” relating to such default. 11
U.S.C. § 365(b)(1). As noted above, pursuant to the Settlement Agreement, Qwest has agreed to
waive section 365 (b)(1)’s cure requirement. In addition, if the Debtors assign any Agreement to
a third party, such third party shall not be required to provide adequate assurance as required
under section 365(b)(1) of the Bankyuptcy Code.

D. Qwest Is a Good Faith Purchaser Under
Section 363(m) of the Bankruptcv Code

41.  The Debtors additionally request that this Court find that Qwest is entitled
1o the protections provided by section 363(m) of the Bankruptcy Code in connection with the

proposed sale.
16
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42.  Section 363(m) provides, in pertinent part:

(m) The reversal or modification on appeal of an authorization
under subsection (b) . . . of this section of a sale . . . of property
does not affect the validity of a sale . . . under such authorization to
an entity that purchased . . . such property in good faith, whether or
not such entity knew of the pendency of the appeal, unless such
authorization and such sale . . . were stayed pending appeal.

11 U.S.C. § 363(m).

43.  Section 363(m) thus protects the purchaser of assets sold pursuant
to section 363 of the Bankruptcy Code from the risk that it will lose its interest in the
purchased assets if the order allowing the ransaction is reversed on appeal. By its terms,
section 363(m) applies to sales of interests in tangible assets, and an opinion by the
United States Court of Appeals for the Third Circuit indicates that section 363(mn) also
protects the assignee of a debtor's interest in executory contracts under section 365. See
Krebs Chrysler-Plymouth, Inc. v. Valley Motors, Inc., 141 F.3d 490 (3d Cir. 1998). In
Krebs, the Court considered “whether assignments of [certain automobile dealership]
franchises under section 365 are also sales of estate property subject to section 363(m).
Id. at 497. Despite the absence of an explicit reference to assignments of executory
contracts under section 365, the Krebs Court concluded that section 363(m) protected an
assignment of a debtor’s interest in certain automobile franchise agreements pursuant to
an auction sale. In light of Krebs, the Debtors respectfully submit that section 363(m) is
applicable to the present facts.

44, As required by section 363(m), the Debtors and Qwest have acted
in good faith in negotiating the Agreement. Although the Bankrupicy Code does not

define “good faith purchaser,” the Court of Appeals for the Third Circuit, construing

section 363(m), has stated that “the phrase encompasses one who purchases in 'good

17
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faith' and for 'value’. * In re Abbous Dairies of Penn., Inc., 788 F.2d 143, 147 (3d Cir.

1986). To constitute lack of good faith, a party's conduct in connection with the sale’
;nust usually amount 10 “fraud, collusion between the purchaser and other bidders or the
trustee or an attempt to take grossly unfair advanta ge of other bidders.” /d. (citiﬁg Inre
Rock Indus, Mach. Corp. 572 F.2d 1195, 1198 (7th Cir. 1978)). See also In re Bedford
Springs Hotel, Inc., 99 B.R. 302, 305 (Bankr. W.D. Pa. 1989); Matter of Perona Bros.,
Inc., 186 B.R. 833, 839 (D.N.J. 1995). Due to the absence of a bright line test for good
faith, the determination is based on the facts of each case, concentrating on the “integrity .
of [an actor's] conduct during the sale proceedings.” In re Pisces Leasing Corp., 66 B.R. |
671, 673 (EXD.N.Y. 1986) (quoting /n re Rock Indus. Machinery Corp., 572 F.24 at
1998).

45.  Here, the sale of the Assets is being conducted in good faith,
There is no evidence of fraud or collusion in the 1erms of the proposed sale. To the
contrary, the Debtors and Qwest negotiated the terms and conditions of the Settlement
Agreement at arm's length, assisted by counsel and other advisors of their own choice.
The Debtors, on the one hand, and Qwest, on the other hand, are not related companies,

. and do not share corporate officers or directors. Additionally, the terms of the Settlement
Agreement do not benefit any insiders of the Debtors. For these reasons, the Debtors
submit that Qwest has acted in good faith within the meaning ascribed to that term by the
Court of Appeals for the Third Circuit.

Rejection of Agreements

46.  Pursuant to section 365 of the Bankruptcy Code, the Debtors seek

authorization to reject the following contracts: (a) Stock Purchase Agreement dated as of March
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13, 2000, between Qwest Communications Imemational, Inc. and TAI and (b) Bilateral
Wholesale :Agreemcm dated as of June 26, 2000 berween Qwest and TAL. The Debtors submit
that these contracts are of no benefit to the Debtors and have no value to a third party.

47. A debtor in possession's decision to reject an executory contract is subject
to the court’s finding that such decision is a product of the debtor in possession’s sound business
judgment. _Sl';ae Sharon Steel Corp. v. National Fuel Gas Distr. Corp., 872 F.2d 36, 39 (3d Cir.
1989). In the present case, it is the Debtors’ business judgment that rejection of these contracts
is in the best interests of the Debtors’ estates.

Abandonment of Property

48. Pursuant to the 2000 IRU Agreement with Qwest, the Debtors have the
right to use certain existing Qwest circuits (the “Retained Circuits™). The parties have agreed
that Qwest will, at its expense, groom the Debtors’ customers off of certain circuits on the
Retained Circuits, which were enoneoﬁs]y reprovisioned to the Debtors by Qwest in 2001.
Upon assumption of the 2000 JRU Agreement by the Debtors, all of the Debtors’ right, title and-
interest in and to the remaining circuits (the “Abandoned Circuits™) shall be deemed abandoned
by the Debtors in accordance with section 554 of the Bankruptcy Code_and shall automatically
revert to Qwest. It is the Debtors position that they shall retain the right to use the capacity on all
of the Retained Circuits.

49.  Section 554 of the Bankruptcy Code provides that “[a]fier notice and a
hearing, the trustee may abandon any property of the estate that is burdensome to the estate or

that is of inconsequential value and benefit 1o the estate.”™ Additionally, 11 U.S.C. § 105(a) of

* Federal Rule of Bankrupicy Procedure 6007 provides that a debior may abandon property of the estate by giving
notice of the proposed abandonment 10 various parties, and allowing those parties to file an objection. However, the
19
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the Bankruptcy Code provides, in pertinent part, that “{1]he court may issue any order, prooéss,
or judgmt;,m that is necessary or appropriate to carry out the provisions of this title.” The
p'urposcl of § 105(a) is “10 assure the bankruptcy court’s power to take whatever action is
appropriate or necessary in aid of the exercise of their jurisdiction.” 2 Collier on Bankruptcy, 1|
105.01 at 105-6 (15" ed. rev. 1999). '

50.  Asis the case with a debtor in possession’s decision to reject an executory
contract,® this Court should apply the business judgment standard in reviewing the Debtors’
decision to abandon property that is either of inconsequential value or burdensome to the estate.
“[1)f a trustee feels an asset is of inconsequential value and benefit to the estate or that it is l
‘burdensome to the estate,” he may abandon it.” Reich v. Burke (In re Reich), 54 B.R. 995,
1003-04 (Bankr. E.D. Mich. 1985).

51.  Inthe present case the Abandoned Circuits provide no benefit to the
estates, and thus their abandonment is warranted pursuant to section 554 of the Bankruptcy Code
and Bankruptcy Rule 6007. The Debtors submit that their decision to abandon the Abandoned
Circuits to Qwest is an exercise of the Debtors’ sound business judgment and should be
approved.

Relief from Stav to Effect Setoff

52.  Pursuant to the Settlement Agreement, if the DIP Financing does not have
1o be repaid, Qwest shall be deemed to have remitted 1o the Debtors payments received from its

customers in connection with the billing of the GSP services provided by the Debtors under the

Debtors bave determined that inclusion of the proposed abandonment of the circuits to Qwest is eppropriate and
will provide any parties ample opportunity to object to such abandonment.
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GSP Agreement for thé months of May 2003 and June 2003 and shall be entitled to setoff the
amounts owed for GSP services provided in March 2003 and April 2003 against amounts owed
by the Debtors to Qwest prior to the Petition Date.

53. Pursuant to the Settlement Agreement, the Debtors agree 1ha} Qwest had a
valid right to set off under section 553 of the Bankruptcy Code .sole]y for payments due for
amounts owing for GSP services for the months of March and April 2003 against prepetition
amounts owed by the Debtors to Qwest. The Debtors therefore have agreed that Qwest shall
have limited relief from the automatic stay of section 362 of the Bankruptcy Code for the
purpose of exercising these setoff rights.

Notice

54. Notice of this Motion has been given to: (i) the Office of the United
States Trustee; (i) counsel to Qwest; (iii) counsel for the Commitiee; and (iv) all entities known
to have expressed an interest in acquiring any of the Assets; (v) all entities known to have
asserted any Lien in or upon any of the Assets; (vi) all federal, state and local taxing or
regulatory authorities or recording offices that have (A) jurisdiction over the Relevant Business
or any aspect thereof or (B) a reasonably known interest in the relief requested in the Motion;
(vii) parties 10 gove_mmental approvals or permits applicable to the Assets; (viii) the United
States Attomey’s office and the attorneys general of all states in which the Assets are located,;
(ix) the Federal Communications Commission and applicable state public utility commissions;
(x) the Securities and Exchange Commission; (xi) all entities on the Debtors’ creditor matrix;
(xii) all other parties that filed a notice of appearance and demand for service of papers in these
bankruptcy cases under Bankruptcy Rule 2002 as of the date of such service; and (xiii) the

Internal Revenue Service.

2]
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WHEREFORE, the Debtors respectfully request that the Court (i) enter an o;der
in the form attached hereto: approving the Settlement Agreernenl, authorizing the sale of the
Assets 10 Qwest, authorizing the assumption and rejection of certain executory contracts,
authorizing the abandonment of certain property of the Debtors to Qwest, granting Qwest relief
from the altomatic stay to allow Qwest to exercise certain of its setoff rights as described herein
and granting the Debtors such other and further relief as this Court deems just and appropriate.

Dated: September L{: 2003 YOUNG CONAWAY STARGATT & TAYLOR, LLP

Robert S. Brady (No. 2847)

Maureen D. Luke (No. 3062)

Edward J. Kosmowski (No. 3849)
Edmon L. Morton (No. 3856)

The Brandywine Building, 17th Floor
1000 West Street

P.O. Box 391

Wilmingion, DE 19899-0391

Telephone: (302} 571-6600

Counsel for Debtors and Debtors in Possession
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GLOBAL SETTLEMENT AND RELEASE AGREEMENT

This Global Settlement and Relezse Agreement (“Settlement Agreement™) is entered into
as of August 2003, by and between Qwest Communicztions Corporation; Qwest
Communications Intemnational Inc., Qwest Services Corporation, Qwest Corporation; Qwest
Wireless, L.L.C.; and all other subsidiaries, Affiliates, predecessors, successors, and assigns
thereof (collectively, “Qwest™) and Touch America, Inc.; Touch America Holdings, Inc.; Entech,
LLC, Touch America Purchesing Company LLC; Sierra Touch America, LLC; American Fiber
Touch LLC; and Touch America Intangible Holding Company, LLC; 2nd all other subsidiaries,
Affiliates, predecessors, successors, and 2ssigns thereof {collectively, “Debtors™).

RECITALS

WHEREAS, on June 19, 2003 (the *“Petition Date™), Debtors filed voluntary petitions {or -
1elief under chapter 11 of the Bankuptcy Code By order entered on June 23, 2003, their cases
were administratively consolicated under Bankrupicy Case No. 03-11915 (the “Bankruptcy
Case™). Debtors continue to operate their businesses and manzge their properties as debtors in
possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.

WHEREAS, before the Petition Date, Qwest and Debtors were parties to numerous
Agreements under which the Parties provided service to and obtained service from one another.
The Parties continue to provide service to and obtain service from ope another under certain of
the Agreements.

WHEREAS, the Parties desire to entes into this Settlement Agreement to, among other
things, (a) provide for the final resolution of all disputes, claims, apd issves arising from or
telating to the Agreements and the Parties’ prepetition relatiocships and (b) ensure the continved
provision of services by Debtors to Qwest and other parties pursuant to the Agreements.

WHEREAS, the Parties bereby acknowledge and 2gree that the intent and purpose of
this Scttlement Agreement is to resolve and settle all outstanding prepetition issues among the
Parties arising from of related to the Agreements and the Parties’ prepetition relationships and
that each of the transections coniemplated by this Settlement Agreement is an integral part of this
Settlement Agreement, without which the Parties would not have entered into this Settlement
Agreement.

NOW THEREFORE, in consideration of the above recitals, the mutual promises,
covenants, and repsesentations contained herein and for other good and valuable consideration,
the receipt and sufficiency of which are hercby expressly ecknowledged, the Parlies hereto,
intending legally to be bound, bereby agree as follows:
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ARTICLE1
DEFINITIONS; INTERPRETATION

1.1 Definitions; Interpretation; Application of Definitions and Rules of Construction.
For purposes of this Settiement Agreement, the terms Listed below shall have the meanings
specified ip this Article I A term used but not defined herein that is vsed in the Bankquptey
Code shall have the meaning ascribed to that term in the Bankruptcy Code, and the rules of
construction contained in section 102 of the Bznkruptcy Code shall apply to the constructiop
hereof Any capitalized term used herein but not defined herein or in the Bankruptcy Code shall
have the mezning zscribed to such term in the appliceble Agreements. Wherever it appears
a2ppropriate from the context, each term stated in either the singular or the plural shall include
both the singular and the plural, and pronouns stated in the mzsculine, feminine, or neutral
gender shal) include the masculine, feminine, and peutral. Unless otberwise specified berein, all
section, article, schedule or exhibit references in this Settlement Agreement are to the respective
section in, article of, or Schedule to this Setifement Agreement. Headings in this Settlemnent
Agreement are for convenience of reference only and shall not limit or otberwise affect the
provisions bereof. The words “berein,” hereof,” “hereto,” and “bereunder” and other words of
" similar import refer to this Settlement Agreement as 2 whole and not to any particular section,
subsection, or clause contained in this Settlement Agreement.

“§xx Agreement” means the 2gieement attached hereto as Exhibit A , which
memorializes the Parties’ prior business dealings with respect to the provision by the Debtors of
8xx services to Qwest’s customers

2000 IRU Agreement” means the lit IRU egreement between QCC and TAI dated June
30, 2000.

“Abandoned Circuits” means those Existing Circuits that are not Retained Circuits.

“Affiliate” means, with 1espect to any Party, eny other party that, directly or indirectly,
through one or more intermediaries, controls, is controlled by, or is under common control with
such Party. For the purposes of this definition, “control” means, when used with respect to any
Party, the possession, directly or indirectly, of the power to direct or cause the direction of the
meanagement and policies of such Party, whether through the ownership of voting securities, by
contract or otherwise, and the terms “contiolling™ and “controlled” have comrelative meanings.

“Agreements™ means any and al) agreements between the Parties, including all oral or
written agreements and including, without limitation, those listed on Schedule 2

“Approval Order™ means an order of the Banlouptcy Court approving and authorizing
the execution and performance of this Settlement Agicement by the Parties, which order shall be
in a form reesonsably satisfactory to Qwest.

“Assumed Contracts” means (a) the GSP Agreement , (b) the Prepaid Agreement, (c)
the Calling Card Agreement, (d) the QC Agieement, and () the 8xx Agreement.
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“Bankruptcy Case” has the mezning given to it in the first parzgraph of the Recitals
berein.

“Bankruptcy Code” mezns title 11 of the United States Code, as it may be amended
from time to time

“Bankruptcy Court” means the United States Bankruptcy Court for the District of
Delaware.

“Bankruptey Rules” means the Federal Rules of Bankruptcy Procedure, as promulgated
under 28 U.S.C. § 2075, as in effect on the Petition Date and as have been or may be amended.

“Business Day” means any day except & Saturday, Sunday, or other day on which
commercial banks in the state of New York are not open for business.

“Calling Card Agrecment” means the Calling Card Agreement dated June 30, 2000.

“Closing” means the execution of the Transaction Documents as contemplated by this
Setilement Agreement, including the execution and delivery of the documents identified in
Sections 3.2 and 3.3, which, subject to the satisfaction of all conditions identified in Section 3.4
of this Settlement Agreement, shall occur on the Closing Date.

“Closing Date”™ means the date of the Closing of the grant to QC of the New IRUs, which
date shall be at least 11 days afier the entry of the Approval Order.

“Contemplated Transactions” means all actions contemplaied by this Scttlement
Agreement, including, without limitation, the mzking of the DIP Loan, the execution of the New
TRU Agreement, the settlement and release of all claims, the continued provision of services by
Debtors to Qwest 2nd 1o common customers of Debtors and Qwest, and the 2ssumption of the
Assumed Contracts and 2000 IRU Agreement.

*Debtors” has the meaning given to it in the preamble.

“DIP Loan” means the debtor in possession loan in the amount of $10 million to be
made by QCC to Debtors pursuant to the terms of the DIP Loan Agieement to be entered into
between the Partics and approved by the Bankruptcy Court

“DIP Loan Agreement” means the loan and security agreement between QCC and
Debtors setting forth the terms and conditions of the DIP I oan.

“Effective Date” means the dale that the Approval Order becomes a Final Order,
provided, however, that the Effective Date shall have occurred on or before September 25, 2003.

“Encumbrance” means any lien, mortgage, claim, charge, pledge, security interest, or
any other “ipterest” in property within the meaning of section 363(f) of the Bankruptcy Code.

“Environmental Law” means any federal, state, or local statute, law, rule, regulation,
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ordinance, code, or yule of common law in effect as of the Closing Date, relating to natural
resources, the environment, or the regulation of or contamination by controlled materials,
including, without limitation, the Comprehensive Envirenmental Response, Compensation and
Liability Act of 1980, as amended, 42 U.S C. § 9601, ef seq ; the Resource Conservation and
Recovery Act, as amended, 42 U.S.C § 6901, et seg.; the Federal Water Pollution Control Act,
as amended, 33 U.S.C. § 1251, et seq.; the Toxic Substances Control Act, 15 U.S.C. § 2601, et
seq.; and the Clean Air Act, 42 U.S.C. § 7401, ef seq

“Existing Circuits” means the capacity provided in 2000 and the capacity provisioned by
QCC for TAI in 2001 under the 2000 IRU Agreement.

“FCC™ means the Federal Communications Commission

*“Final Order” means an order, ruling, or judgment of the Bankruptcy Court (a) that is in
full force and effect; (b) that is not stayed; (c) as to which the time to appeal, petition for
certiorari, or move for reargument or rehearing bas expired, and as to which no appes), petition
for certiorari, or other proceedings for reargument or 1ehearing is then pending; and (d) is no
longer subject 1o review, reversal, modification, or amendment by appeal pr writ of certiorari;
provided, however, that an order will be deemed a Final Order notwithstanding the filing of a
motion under Rule 59 or Rule 60 of the Federal Rules of Civil Procedure, or any analogous rule
under the Bankruptcy Rules or other applicable rules.

“Governmenta) Authority” shall mean any foreign, national, regional, state, provincial,
or local government, court, or governmental or regulatory agency, board, or commission with
jurisdiction over Qwest or Debtors (including the Bankruptcy Court).

“GSP Agreement” means the First Amended and Restated Global Service Provider
Agreement, dated March 21, 2001, as amended pursuvant to the terms of the amendment attached
as Exhibit B.

“GSP Services” means the services provided by Debtors to common customers of
Debtors znd Qwest pursuant to the terms of the GSP Agreement.

*IRU" roeans an indefeasible _righl of use.

“Laws” means al] federal, state, local, foreign, and other statutes, laws, codes,
ordinances, rules, regulations, judgments, writs, dectees, injunctions, orders, concessions, grants,
franchises, permits, licenses, and other legal 1equirerents applicable thereto (including, without
limitation, Environmental Laws and all laws and regulations relating to health and safety and
employment).

“Network” means Debtors’ 21,000-mile fiber optic network, of which approximately
fifty percent (50%) is currently lit.

“New IRU Agreement” means one or more Master IRU Agreements between QC and
Debtors pursuznt to which QC will obtain the New JRUs.

Porllod?-4433219 B 0035166-00010 4



~ *New IRUs" mezns the IRUs in the fiber on the routes set forth on Schedule 3 to be
granted to QC.

“0&M Agreement” means one or more operation and mainterance agreements relating
to the New IRUs. '

“Parties” means, as zpplicable, any combination of Debtors and Qwest.

“Pending Actions” meens all pending litigation, administrative or regulatory
proceedings, and arbitrations or mediations between the Parties or to which Debtors are
petitioners, incloding, without limitation, those set forth on the attached Schedule 4.

“Person™ means any patural person, firm, partnership, limited liability company,
association, corporation, Debtor, Qwest Entity, trust, business trust, or other entity.

“Prepaid Agreement” means the Prepaid Calling Card Services Agreement dated June
30, 2000, as amended pursuant to the terms of the amendment attached as Exhibit C.

“Purchaser™ means the successful purchaser or purchasers of Debtors’ assets pursvant to
Debtors’ Motion for Order Pursuznt to 11 U.S.C. §§ 105(=), 632, 363, 364, 365 and 1146(c) and
Fed. R. Banks. P. 2002, 6004 2nd 6006 (A) Appioving (1) Notice and Bidding Procedures, (ii)
Bid Protections, including a Break-Up Fee, and (iii) Asset Purchase agreement; (b) Authorizing
Sale and Transfer of Assets to 360Networks Corporation or to Another Highest or Otherwise
Best Bidder; and (C) Authorizing Assumption and Assignment of Certain Executory Contracts
and Unexpired Leases, or otherwise; provided, however, that the Purchzser shall acquire such
assets subject to the New IRUs.

“Purchaser Closing Date™ means the date(s) of the closing of the sale of Debtors' assets
to Purchaser.

“QC” means Qwest Corporation.

“QC Agreement” means that certain Telecommunications Services Agreement dated
April 24, 2000 between QC and TAI pursvant to which Debtors provide telecommunications
services to QC under the terms of service orders, as amended pursuant to the terms of the
amendment zttached as Exhibit D.

“QCC” means Qwest Communications Corporation,

“QCIH" means Qwest Communications International Inc

“QSC" means Qwest Services Corporation

“QW" means Qwest Wireless, L.L.C.

“QW Payment” means the payment currently scheduled to be made by QW on February
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24, 2004 pursuzant to the terms of the Purckese Agreement dated February 24, 2003, between
QW and TAl, in the amount of $23 million to TAI in connection with QW’s purchase of TAI's
interest in TW Wireless. ’ .

“Qywest™ has the meaning set forth in the preamble

“Qwest Entity” means any of QCC, QCII, QC, QW, QSC and all subsidiaries, Afﬁ]iales,
predecessors, successors, and acsigns thereof that are bound by the terms of this Settlement
Agreement.

“Retained Circuits” means those Existing Circuits that will be retained by Debtors as set
forth on Schedule 1.

“TAI"” means Touch Americs, Inc¢.

“TW Wireless” means TW Wireless, LL C.

“Transaction Agreements” means the New IRU Agreement, the O&M Agreement, and
all other zgreements and documents necessary in connection with the grant of the New IRUs to

QC.
“Trustee” means any trustee appointed under section 701, 702, 703, or 1104 of the
Bankruptcy Code.

ARTICLE I
DIP LOAN
2.1 DIPloan. QCC has agreed to provide Debtors with a DIP Loan pursuant to the

termos of the DIP Loan Agieement. The DIP Loan, incleding repayment thereof, shall be subject
to the terms and conditions of the DIP Loan Agreement.

22  Effect of DIP Loan. If under the terms of the DIP Loan Agreement Debtors are
not reguired to repay the DIP Loan, Qwest shall be deemed to have remitted to Debtors
payments received from customers in connection with the billing of the GSP Services provided
by Debtors under the GSP Agreement for the months of May 2003 and June 2003 1f Debtors
are required to repay the DIP Loan pursuant to the terms of the DIP Loan Agreement , the Parties
shall retain all ights with respect to the revenues associated with GSP Services for May 2003
and June 2003, including all prepetition and postpetition setoff rights.

ARTICLE Il
NEW IRU AGREEMENT

3.1 NewIRU Agreement Onp the Closing Date, TAI chall enter into the New IRU
Agreement, which grants an IRU in the New IRUs to QC and QC shall accept on the Closing
Date, the grant of the New IRUs (subject to conditions set forth in the Transaction Agreements)
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in exchange for consideration in the amount of $8 million pursuant to the terms of the
Transaction Agreements. The grant of the New IRUs shall be free and clear of all
Encumbrances. The Parties agree that (2) the New IRUs have a market value of at least $8
million, (b) this transfer was negotiated in good fzith, at arms-length and is fair and reasonable,
_ and (c) QC is & good faith purchaser under section 363(m) of the Bankruptcy Code 1
connection with the granting of the New IRUs, QC, at its option and in its discretion, shall have
authority to terminate service orders in accordance with the QC Agreement relating to Touch
America Circuit Identification Number TA007257 (Missoula-Helena) and TA002737 (Cesper-
Basin) as well a5 the unlit Bend fiber.

32  Deliveries by Debtors. At the Closing, subject to the terms of this Settlement
Agreement, Debtors shall deliver to QC, or cause any of their Affiliates baving an ownership or
other interest in any New TRU to deliver to QC, the following:

(2)  one or more duly executed copies of the Transaction Agreements;

(b) 2] such other endorsements, essignments, and other instruments,
documents, certificztions, notices and agreements a5 are customerily delivered in similar
transactions or reasonably necessary to carry out the transactions contemplated by this Article III
and to comply with the terms hereof; and

(c)  all consents, orders, and approvals of the Bankruptcy Court (including,
without limitation, a certified copy of the Approval Order, which order shall provide for the
grant of the New IRUs to Qwest free and clear of any Encumbrances), all necessary creditors end
other parties to the Bankruptcy Case, and any cther third parties necessary to effectuate the grant
of the New IRUs and 10 consummate the Contemplated Transaction.

33 Deliveries by QC. At the Closing, subject to the terms of this Settlement
Agreement, QC will deliver to Debtors the following:

()  one or more duly executed copies of the Transaction Agreements;
(b)  immediately available funds in the amount of 38 million; and

(c) el such other endorsements, assignments, and other instuments,
documents, certifications, notices 2nd agreements as are customarily delivered in similar
transaclions or reasonably necessary to carry out the ansactions contemplated by this Article 11
end to comply with the terms hereof.

3.4  Conditions to Closing. The Closing shall occus at the offices of Perkins Coie
LLP, 1211 SW Fifth Avenue, Suite 1500, Portland,Oregon 97204, or at such other location as
agreed to by the Parties afier the following conditions bave been cither met or waived by the
Parties:

(a)  the Partics shall have delivered 2l) jtems requiled to be delivered as set
forth in Sections 3.2 and 3.3 of this Settlement Agreement,
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(b)  no statute, rule, regulation, executive order, decree, decision, or ruling
shall have been enacted, entered, or promulgated by any Governmental Authority that prohibits
the consummation of the grant of the New IRUs, and no action, suit, or proceeding shall be
pending or threztened by or before any Governmental Authority that would prevent o make
illegsl the consummation of the grant of the New IRUs; and

{c) tbe Approval Order shall have been entered by the Bankruptcy Court on or
before September 25, 2003 and shall be a Final Order.

35  Overbid Protection. In the event that Debtors are required to conduet an avction
to determine whether the price to be paid by QC for the New IRUs is the highest and best price
availzble, the Parties 2giee that Qwest will be entitled to standard overbid protection, including a
breakup fee 2nd expense reimbursement, all of which will be subject to Bankruptey Court
approval.

3.6  Other Purcheses. The Parties agree that if Qwest determines that there are
additional assets that it would Iike to purchase from Debtors, to the extent that Debtors are not
prohibited by the terms of any zgreement with a third party, they will negotiste any such
additional esset purchases in good faith with Qwest and will treat Qwest in the same manner as
they treat all other interested parties..

ARTICLE IV
ASSUMPTION OF AGREEMENTS

4.1  Treatment es Execulory Contrects. For purposes of this Settlernent Agreement
only, the Parties 2gree to treat the Assumed Contracts and the 2000 IRU Agreement as executory
contracts within the meaning of section 365 of the Bankruptcy Code. The treatment of such
egreements shall not be deemed to be an admission as to the characterization of such agreements
for any other purpose or 2n admission 1elating to any contracts or agreements, whether among
the Parties or otherwise, not addressed in this Article IV. No party is waiving, or shall be
deemed to have waived, any rights or positions that it has asserted or might in the future sssert in
connectiop with any contract, agreement, claim, matier, or enmy outside the scope of this
Settlernent Agreement.

4.2  Assumption Subject to all of the terms and conditions set forth in this Settlement
Agreement, Debtors agree that pursuant to section 365 of the Bankouptcy Code, they will essume
the Assumed Contracts and the 2000 JRU Agreement, effective on the Effective Date. The
Parties hereby agiee that no cure payments shall be 1equired pursuant to section 365 of the
Bankruptey Code, other than the payment of all amounts arising afier the Petition Date, and that
Debtors shall not be required 1o provide Qwest with adequate essuraoce of future perfonrance as
required by section 365 of the Bankruptcy Code.

43  Effect of Assumption on Circuits. Subject to all of the terms and conditions set
forth in this Settiement A greement, the Parties agree that, effective on the assumption of the
2000 IRU Agreement, (2) all of Debtors® right, title, and interest in and to the Abandoned
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Circuits shall be deered abandoned by Debtors in accordance with the provisions of section 554
of the Benkruptcy Code and shall sutomatically revert 1o Qwest and (b) Debtors shall have full
equitable title 1o all Retained Circuits pursuant to the 2000 IRU Agreement and Qwest will be
deemed to have released any and all claims, rights and entitlements it may have had in the
Retsined Citcuits; provided, however, that Qwest shall retain legal title to the underlying fiber
and conduit. The Parties bereby zgree that bey will cooperate with each other in grooming all
Debtors’ customers now on Abandoned Circuits onto the Retained Circuits or other of Debtors’
capacity at Debtors direction at Qwest's sole cost and expense, in an efficient manner.

44  Local Access Service 2nd Crees Connect. The Parties hereby agree thal Debtors
shall be responsible for obtaining and paying for all local access and cross connect service
pursuant to the terms of the 2000 IRU Agreement. Debtors shall be entitled 10 obtain Jocal
access and cross connect service from the carrier(s) of their choice {and, in such event, Qwest
shall provide physical access to the 1elevant facilities at appropriate market rates). 1f Debtors
elect to obtain such service from Qwest, the parties bereby agiee that they will negotiate in good
faith to reach a mutuelly acceptable zgreement for the provisioning, including pricing, of such
Jocal access and cross connect services. To the extent such services are available under tariff,
Debtors may purchase such services pursuant to zpplicable tariffs.

45  Assipnment Debtors shall nse their best efTorts 1o assign the Assumed Contracts,
the 2000 IRU Agicement and the New IRU Agreement to Purchaser on the Purchaser Closing
Date. If Putchaser elects not to take assipnment of 2ny of these 2greements, Debtors shall be
solely responsible for meeting their obligations thereunder and the failure of Purchaser to take
zssignment of any of the Assumed Contracts, the 2000 IRU Agreement or the New IRU
Agreement, shall not relieve Debtors of any of their obligations under those egreements or under
this Settlement Agreement. The Parties zgree that if Purchaser takes assignment of eny or all of
the Assumed Contracts, the 2000 IRU Agreement or the New IRU Agreement, that Purchaser
shall be required to provide Qwest with adequzte assurance of future performance as required by
section 365 of the Bankrupicy Code.

ARTICLEY
REPRESENTATIONS AND WARRANTIES
3 l' Debtors® Representstions Debtors represent and wamant to Qwest as follows:

()  Board Approval; Authority Relative to this Setilemment Apreement Each
Debtor has the corporate and other organizational power and authority to enter into this
Settlement Agreement and 1o carry out its obligations hereunder  The execution, delivery, and
performance of this Settlement Agreement by cach of the Debtors and the consummation by each
of the Debtors of the Contemplated Transactions have been duly authorized by all requisite
corporate action Subject to the entry and effectiveness of the Approval Order, this Settlement
Agreement has been duly and validly executed and delivered by or on behalf of each of the
Debtors and (essurning this Settlement Agreement constitutes & valid and binding obligation of
Qwest) constitutes a valid and binding zgreement of Debtors, enforceable against Debtors in
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sccordance with its terms, subject 1o zpplicable bankruptey, reorganization, insolvency,
morztorium, and other Laws affecting creditors” rights generally and to general equitable
principles. .

(b)  Consents and Approvals. To the best of Debtors® knowledge, no consent,
" zpproval or authorization of, and no declaration, filing, or registration with, any Governmenta)
Authority or other Person is required to be made or obtained by any of the Debtors in connection
with the execution, delivery, and performance of this Settlement Agreement and the
consummation of the Contemplated Transactions, except for consents, zpprovals, and
authorizations of, znd declarations and filings with, the Bankruptcy Court and those
contemplated by Section 6.2.

(c)  Title to New IRUs. Debtors have good and valid title to the fiber subject
to the New IRUs, 2nd at the Closing, QC will acquire equitable title to the New IRUs, in each
case fiee and clear of any and all Encumbrances.

(d)  Actions Affecting New TRUs. No Debtor shall lease, license, or otherwise
surrender, relinquish, encurnber, or dispose of any fiber subject to any New IRU, provided,
however, that Debtors shall be entitled to transfer ownership of all or a portion of the Network to
Purchaser, subject to the New IRUs; no Debtor shall grant any indefeasible right of use with
respect to any New IRU; and no Debtor shall enter into any prepaid or below-market Jease,
license, or other agreement jelating to any New IRU.

(¢)  Touch America Services. On or about January 22, 2002, Touch America
Services, Inc. was merged with and into TAJ and no longer exists as a separate entity. Priorto its
merger into TAI, Touch America Services, Inc did not convey, zssign or otherwise transfer any
claims or lizbilities that it may have had zgainst Qwest or any Qwest Entity to any third party
other than TAIJ in connection with the merger

52 Qwest’s Representztions. Qwest represents and wanants 1o Debtors as follows:

. (@)  Avthority Relative to this Settlement Agreement. Each Qwest Entity has
the corporate power and authority to enter into this Settlement Agreement and to camry out its
obligations hereunder The execution, delivery, and performance of this Settlement Agreement
by each Qwest Entity and the consummation by each Qwest Entity of the Contemplated
Transactions have been duly authorized by all requisite corporate actions. This Settlement
Agieement has been duly and validly executed and delivered by each Qwest Entity and
(assuming this Scttlement Agreement constitutes a valid and binding oblipation of Debtors)
constitutes a valid and binding agreement of each Qwest Entity, enforceable against each Qwest
Entity in accordance with its terms, subject to applicable bankruptey, reorgenization, insolvency,
morztorium, end other Laws affecting creditors” rights generally and to general equitable
principles

(®)  Consents and Approvals. To the best of Qwest’s knowledge, no consent,
approval, or authorization of, and no declaration, filing, or registration with, any Governmeptal
Authority or other Person is required to be mzde or obtained by any Qwest Entity in connection
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with the execution, delivery, and performance of this Settlement Agreement and the
consummation of the Contemplated Transactions, except for consents, zpprovals, and
suthorizetions of, and declarations and filings with, the Bankruptcy Court and those
contemplated by Section 6.2. :

ARTICLE V1
COVENANTS

6.1  Conduct of Debtors Before the Effective Dete. Subject to any obligations as 8
debtor in possession under the Bankruptcy Code, before the Effective Date each Debtor shall use
its commercially rezsonable best efforts to preserve intact and operate in the ordinary course the
Network and the New TRUs.

62  Filings; Other Action. Subject to the terms and conditions herein provided, as
promptly as practicable, Debtors and Qwest shall (a) use all commercially reasonable best efforts
to cooperate with one another in (i) determining which filings are required to be made before the
Effective Date with, and which material consents, spprovals, and permits are required to be
obtained before the Effective Date from, Governmental Authorities or otber Persons in
connection with the execution and delivery of this Settlement Agreement and the consummation
of the Contemplated Transactions, and (ii) timely making all such filings and timely secking all
such material consents, approvals, and permits; and (b) use all commercially reasonable best
efforts to take, or cause to be taken, all other action and do, or cause to be done, all otber things
reasonably necessary or appropriate to consummate the Contemplated Transsclions es soon es is
piecticable.

6.3  Public Announcements; Disparapement. Debtors and Qwest 2gree that they will
not issue any press release or iespond in writing to eny press inquiry with respect to this
Setilement Agreement or the Contemplated Transactions without the prior writien approval of
Qwest and Debtors (which approval will not be unrezsonably withheld or delayed), except as
may be required by zppliczble Laws, the Bankruptcy Court, or any requirement of any stock

" exchange or inter-dealer guotztion system on which the stock of zny Party is listed or quoted.
The Parties agree that they will not disparage the other Party in any public statement made by
them or by any of their officers, directors, employees, or agents.

64  Bankruptcy Actions. Qwest and Debtors agree to use their commercially
reasonable best efforts to cause the Bankruptcy Court to enter the Approval Order.

(2)  1f the Approval Order, or any other orders of the Bankruptcy Court
relating to this Settlement Apreement, is sppealed by sny Person (or if a petition for certioran or
motion for rehearing or reargument is filed with respect thereto), Debtors zgree to take all steps
as may be reasonable and appropriate to defend against such appeal, petition, or motion, Qwest
agrees to cooperate in such efforts, and each Party sgrees 10 use its commercially reasonable best
efforts to obtain an expedited resolution of such appesl; provided, however, that nothing herein
shall preclude the Parties from consummating the Contemplated Transactions if the Approval
O1der has been entered and not stayed.
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(b) Debtors shall use their commercially rezsonable best efforts to cooperate
with Qwest and its representatives in connection with the Bankruptcy Court proceedings relating
to the Approval Order Such cooperation shall include consulting with Qwest, at Qwest's.
reasonzble request, conceming the status of such proceedings and providing Qwest with copies
of requested pleadings, notices, proposed orders, and other documents relating to such
proceedings as soon as rezsonzbly practicable and before any submission thereof to the
Bankruptcy Court. Debtors further covenant and 2gree that the terms of any plan submitted by
Debtors to the Bankruptcy Court for confumation shall not conflict with, supersede, abrogate,
nullify, modify, or restrict the terns of this Settlement Agreement and the rights of Qwest
hereunder or, zssuming the occurrence of the Closing, in any way prevent or interfere with the
consummation or performance of the Contemplated Transactions, including any transaction that
is contemplated by o1 epproved pursuant to the Approval Order.

6.5  Postpetition Payments; Deposit. The Parties agree that they will make all
payments selating 1o services provided to one another (other than GSP Services) from and after
June 1, 2003, notwithstanding the Bankruptcy Cases and any prohibition spainst the payment of
prepetition claims in the Bazlouptcy Code, in a timely menner and in accordance with the terms .
of the Agreements. Qwest hereby zgrees that it will not seek any additional depesits fiom
Debtors for services provided 1o Debtors, except as required by applicable Laws.

ARTICLE YII
RELEASES; IMPLEMENTATION

7.1  Release by Debtors. Effective on the Effective Date, each Debtor and its
Affiliates, on its own behalf and on behalf of its stockholders, officers, employees, directors,
apents, 1epresentatives, attorneys, successors, and assigns, hereby fully and finally releases,
acquits, and forever discharges each Qwest Enlity and its Affiliates, together with their
respective stockholders, officers, employees, directors, agents, representstives, attorneys,
successors, and assigns, from any and all past, present, and foture claims, defaults, demands,
obligations, actions, causes of action, rights, and damages relating to or arising out of (3) the
Pending Actions, (i) any contractual obligations or other claims arising from the Agieements,
and (iii) except as otherwise provided in the following sentence, any cleim under any legal
theory, including, without limitation, under contract, tort, or otherwise, which any Debtor or its
Affiliates now hes, may claim 10 have, ever had, or may heresfier acquire, whether such cleims
are currently lmown, unknown, foreseen, or unforeseen, from the beginning of time through and
including the Effective Date of this Scitlement Agreement, including, without limitetion, any and
all claims arising under chapter 5 of the Bankruptcy Code or as defined in section 101(5) of the
Bankrupicy Code. Notwithstanding the foregoing, the provisions contained in clause (iii) of this
Section 7.1 sball not release any claims, defaults, demands, obligations, actions, causes of action,
rights, or damages relating to or arising out of (a) this Settlement Agyeement, (b) the DIP Loan
Agreement, {c) the New TRU Agieement or O&M Agreement, (d) any other agreement entered
into between the Parties in connection with the Contemplated Transactions, or (¢) any payments
made by TRW to Qwest for services rendered by Debtors (“Disputed TRW Payments™).
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7.2 Release by Qwest. Effective on the Effective Date, each Qwest Entity and its
AfTiliztes, on its own behalf and on behalf of its stockholdess, officers, ernployees, directors,
apents, representatives, attorneys, successors, and assigns, hereby fully and finally releases,
acquits, and forever discharpes Debtors and their Affiliates, together with their respective
stockholders, officers, employees, direclors, agents, representatives, attomeys, successors, and
assigns, from 2ny and all past, present, and future claims, defaults, demands, obligations, actions,
causes of action, rights, and damzges 1elating to or arising out of (i} the Pending Actions, (ii) any
contractual obligations or other claims arising from the Agreements, and (i) except as otherwise
provided in the following sentence, any claim under any lepal theory, including, without
limitation, under contract, tort, or otherwise, which any Qwest Entity or its Affiliates now has,
may claim 1o have, ever had, or may bereafier acquire, whether such claims are currently known,
unknown, foreseen, or unforeseen, from the beginning of time through and including the
Effective Date of this Settlement Agreement. Notwithstznding the foregoing, the provisions
contained in clause (iii) of this Section 7.2 shall not release any claims, defaults, demands,
obligations, actions, causes of action, rights, or damages relating to or arising out of (a) this
Settlement Agieement, (b) the DIP Loan Agreement, () the New IRU Agreement or O&M
Agreement, or (d) any other agreement entered into between the Parties in connection with the
Contemplated Transactions.

73  Stendstill Apreement. The Parties hereby agree that all Pending Actions shall be
stayed as of the cate of this Settlement Agreement until this Settlement Agreement is approved
and such Pending Actions shall be dismissed with prejudice in accordance with Section 7.4
hereof. The Parties agree that they will fully cooperate with one another and take all necessary
action to inform the appropriate tiibunal of the bankruptey filing by Debtors and the Parties’
agreement to stay al} action pending approval of this Settlement Agreement.

7.4  Dismicsal of 1jtigation. Within five business days afier the Approval Order
becomes a Final Order, Debtors and Qwest shall cause stipulated dismissals with prejudice to be
filed in each of the Pending Actions.

75  Accounts Receivable. As consideration for the 1eleases set forth in Sections 7.1
and 7 2 and the mzking of the DIP Loan, the Parties hereby agree that any and all emounts due
and owing among them for services parchased and sold under the Agreements or otherwise
through May 31, 2003 (other than for GSP Services) shall be forever waived and released The
Parties shall be entitled 10 teat such waiver as a setoff or other discharge of debt for accounting

purposes only

76 QW Payment. The Parties hereby zgree that QW shall not be required 1o make
the QW Payment 10 Debtors and that QW shall be deemed to have paid in full for TAPs interest
in TW Wireless and shall own such interest fiee and clear of all liens, claims, and encumbrances.

7.7  Deposits. The Parties hereby agree that all deposits for services provided by

Debtors 1o Qwest or by Qwest to Debtors shall be retained by the appropriate Party and used to
offset amounts due and owing between the Parties prior to the Petition Date.
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' 7.8 Security Each of the Debtors acknowledge that its obligations under this
Setlement Agreement are secured by a Security Agreement and Pledge Agreement entered into
on the date hereof among QCC and certain of the Debtors in connection with the DIP Loan
Agreement and that the extent and duration of Qwest's security interest shall be as set forth in
such Security Agreemnent and Pledge Apreement. :

7.9  Further Asswances. The Parties 2 gree, after the Effective Date and without
further consideration, at their own expense, that each Party will from time to timne, at the
reasonable request of the other Party, to do such further things, to execute, acknowledge, deliver
end canse to be duly filed all such further instruments of conveyance and transfer and such other
instruments, documents and zgreements, seek the entry of any necessary orders from the
Bankruptcy Court, and tzke such other actions as such other Party may 1ezsonably request or as
may be rezsonably requested by apy third parties in order 10 effect the transfers or purposes
contemplated by this Settlement Agreement

7.10  Rejection of Agreements. The Parties hereby zgree that Debtors shall reject the
following 2greements 2nd that any and all remaining obligations thereunder, if any, shall be
terminzted and of no further force and effect: {a) Stock Purchzse Agreement dated as of March
13, 2000, between QC and TAl, 2nd (b) Bilateral Wholesale Agreement dated as of June 26,
2000 between QCC and TAI  The Parties specifically acknowledge and zgrec that the provisions
set forth in Section 6.14 of the Stock Purchase Agreement are of no further force and effect.

7.11  Waiver of Confidentiality Provisions. The Parties hereby 2gree that
potwithstanding any confidentiality provisions contained in any of the Agreements, that from
and afier the Effective Date (a) Qwest may disclose all or any portion of the Agreements to third
parties a5 it deems rezsopably necessary in the conduet of its business operations and {b)
Debtors, o1 any successor to Debtors, will not now or in the future claim that 2ny such disclosure
violates the confidentiality provisions of any of the Agreements.

7.12  Disputed TRW Payments. The Disputed TRW Payments shall be subject to
.further good fzith negotiztion between the Parties and, upon a resolution consented to by the
Official Commifiee of Unsecured Creditors in Debtors’ Bankruplicy Case, the Parties shall
execule an appropriate amendment to this Settlement Agreement.

ARTICLE VIl
MISCELLANEOUS PROVISIONS

8.1 Bankruptey Court Approvel. Debtors shall, as promptly as reasonably practicable
and in any event no later than Avgust 8, 2003, file 2 motion, and shall cause any Affiliztes of 8
Debtor necessary for the consummation of the Contemplated Transactions to file a motion, with
the BanJauptcy Court seeking the Approval Order zpproving the Contemplated Transactions.

8.2  Fees 2pd Expenses. The Parties shall pay all of their own expenses relating to the
Contemplated Transactions, including, without limitation, the fees and expenses of their
respective counsel, financial advisors, and accountants; provided, however, that if this Settlement
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Apgreement is not spproved by the Bankruptcy Court or if the Effective Date does not occur,
Debtors shall pay all reasonable costs and expenses of Qwest es part of the DIP Loan as more
fully set forth in the DIP Loan Agreement. To the extent that such taxes are not discharged by
the Bankruptcy Court, all sales, use, transfer, filing, recordation, registration, and similar taxes
and fees arising from or associated with the Contemplated Transactions shall be borne by Qwest.
Qwest shall, at its own expense, file eny necessary tax returns and other documentation with
respect to such taxes and shall provide to Debtors evidence of filing and payment of all such
taxes. Qwest agrees 10 indemnify and hold Debtors harmless ffom and against any claims for
such taxes, including penzlties or interest arising therefrom

B.3  Notices. Allpotices, requests, and demands to or upon the respective Parties
hereto must be in writing (including by facsimile transmission) and, unless otherwise expressly
provided herein, shall be deemed to bave been duly given or made when delivered by hand; or
three Business Days afier being deposited in the mail, postage prepaid; or one day afier being .
entrusted to a reputable commercial overnigbt delivery service, or, in the case of facsimile
notice, when confinmation of receipt is received in each case, sddressed as follows for Debtors
and Qwest or to such other addiess as may be hereafier noticed by such respective Parties hereto:

With a copy to: Qwest Communications Corporation
Attn: General Counsel
1801 California Street
49" Floor
Denver, CO 80202
Fax: (303) 295-6973

And: Perkins Coie LLP
Attn: Jeanette L Thomas
1211 SW Fifth Avenue, Suite 1500
Portland, OR 97204
Fax: (503) 727-222

And: Perkins Coie LLP .
' Attn: Bruce G Maclatyre
1201 Third Avepue, Suite 4000
Seattle, WA 98101
Fax: (206) 583-8500

If to Qwest: Qwest Comumunications Corporation
Attn: Wholesale Markets Contracts Administzation
1801 California Street
24" Floor
Denver, CO 80202
Fax: (303) 295-6973
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If to Debtors: c/o Touch America Holdings, Inc.
Attn: Michae] Meldah)
40 E Broadway
Butte, MT 59701
Fax: (406) 497-5376

With a copy 1o: Young Conaway Stargatt & Taylor, LLP
Attn: Craig Grear
PO Box 391
The Brandywine Building
100 West Street, 17th Floor
Wilmington, DE 19801
Fax: (302) 576-3296

85 APPLICABIE]AW. THIS SETTLEMENT AGREEMENT 1S TO BE
GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH FEDERAL BANKRUPTCY
LAW, TO THE EXTENT APPLICABLE, AND WHERE STATE LAW IS IMPLICATED, THE
LAWS OF THE STATE OF NEW YORK SHALL GOVERN, WITHOUT REFERENCE TO
CHOICE-OF-LAW PRINCIPLES THAT WOULD REQUIRE APPLICATION OF THE LAW
OF ANOTHER TURISDICTION, INCLUDING ALL MATTERS OF CONSTRUCTION,
VALIDITY, AND PERFORMANCE.

8.6 JURISDICTION: WAIVER OF JURY TRIAL. THE BANKRUPTCY COURT
WILL HAVE JURISDICTION OVER ANY AND ALL DISPUTES BETWEEN OR AMONG
- THE PARTIES, WHETHER AT LAW OR IN EQUITY, ARISING OUT OF OR RELATING
TO THIS SETTLEMENT AGREEMENT OR ANY AGREEMENT CONTEMPLATED
HEREBY; PROVIDED THAT IF THE BANKRUPTCY COURT IS UNWILLING OR
UNABLE TO HEAR ANY SUCH DISPUTE, THE COURTS OF THE STATE OF NEW
YORK AND THE FEDERAL COURTS OF THE UNITED STATES OF AMERICA
.LOCATED IN THE STATE OF NEW YORK WILL HAVE SOLE JURISDICTION OVER
ANY AND ALL DISPUTES BETWEEN OR AMONG THE PARTIES, WHETHER AT LAW
OR IN EQUITY, ARISING OUT OF OR RELATING TO THIS SETTLEMENT
AGREEMENT OR ANY AGREEMENT CONTEMPLATED HEREBY. EACH OF THE
PARTIES HERETO HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO
TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF OR RELATED TO
THIS SETTLEMENT AGREEMENT OR THE CONTEMPLATED TRANSACTIONS.

8.7  Headings. The article and section captions and the headings set forth herein are
for 1eference purposes only and shall not in any way affect the meaning or interpretation of this
Settlement Agreement.

8.8  Executory Contrzcts Except as otherwise provided herein, nothing in this
Settlement Agreement shall be deemed to be cither ap assumption or rejection of the Agreements
as executory contracts, or an acknowledgement that any or all of the Agreements are executory
contracts. The Parties shall cooperate with each other as to the assumption or rejection of the
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Agreements, to the extent that they are determined to be executory contracts. In connection with
any assumption or rejection of any of the Agreements, the Parties hereby agree that Debtors will
have no obligation to make any cure payment in conpection with the assumption of an
Agreement and that Qwest shall not be entitled 10 a rejection claim in the event of the rejection
of an Agreement. ‘

89  Reliapce on Counsel end Independent Judgment. Each of the Partics egrees that
10 representations or statements bave been made by eny Party or its attorneys inducing the
Parties 10 execute this Setlement Agreement, other than as set forth in writing herein, The
Parties acknowledge, agiee, and represent that they are relying solely on the advice of their own
counse] end on the independent judgment end discretion of their own representatives and
attorneys. '

810 Svccessors and Assieps. The provisions of this Settlement Agreement shall be
binding upon and inwre to the bencfit of the Parties and the respective successors and 2ssigns of
each of the Parties, including, without limitation, any Trustee bereinafier appointed in the
Bankuptcy Case as the representative of the estates of Debtors, or any other representative of
Debtors who qualifies in a czse under the Banlguptcy Code or in connection with any other state,
provincial, or federal proceeding. The terms and conditions of this Settlement Agreement shall

. survive:

(a)  the entry of any subsequent order converting any Debtor’s Bankruptey
Case from chapter 1] of the Bankruptcy Code 1o chapter 7 of the Bankruptcy Code;

(b)  the appointment of any Trustee in any Debtor’s Bankruptcy Case in any
ensuing chapter 7 case under the Bankrupicy Code;

(c)  the confirmation of a plan of recrganization under the Bankruptcy Code;

(d)  the dismissal of any Debtor’s Bankruptcy Case or an order withdrawing
the reference from the Benkauptcy Court;

(¢)  an order from the Banlaupicy Court abstaining from handliog apy
Debtor’s Banlguptcy Case; and :

(f)  asale, assignment, or other disposition of all or part of Debtors® assets to
any third party and/or assignee.

8.11 Entire Apreement; Amendments; Joint Worle Product  This Settlement
Agreement, the Schedules znd Exhibits hereto, znd the documents referred to herein constitute
the complete agreement between the Parties related to the subject matter hereof and supersede
any prior or contemporaneous 2gieements of Jepresentations effecting the same subject matter.
No amendment, modification, or change to this Settlement Agreement shall be enforceable
unless it (2) is reduced to a writing that is executed by the Parties against whom such
amendment, modification, or change is sought to be enforced and (b) specifically references this
Setilement Agreement  This Settlement Agreement is the joint work product of the Parties, has
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been nepotizted by the Parties and their respective counsel, and shall be fairly interpreted in
accordance with jts terms, and, in the event of any ambiguities herein, no inferences shall be
drawn zpainst any Party. T .

8.]2 Intepration. This Parties acknowledge and agree that each and every provision of
this Settlement Agreement has been bargained for and is in consideration for the other provisions
of this Settlement Agreement and is integral to this Setilement Agreement and that without each
and every provision hereof the Parties would not have zpreed to enter into this Settlement
Agreement. If a court or other tibunal of competent jurisdiction finds any provision of this
Settlement Agreement to be invalid or unenforceable for any reason as 1o any person or
circumstance, then the Parties shall endeavor in good faith negotiations to replace the invalid,
illegal or unenforceable provisions with valid, Jegal and enforceable provisions as promptly as
possible.

8.13 Counterparts; Facsimile Delivery. This Settlement Agreement may be executed
in several counterparts, each of which when so executed shall be deemed to be an original copy,
and all of which together shall constitute one zgreement binding on all Parties bereto, :
notwithstanding that all the Parties shall not have signed the same counterpart. This Settlement
Agreement may be delivered by facsimile transmission of an executed counterpart signature page
hereof, and after attachment of such transmitied signature page to a copy of this Settlement
Agreement, such copy shell bave the same effect and evidentiary value as copies delivered with
original signatures. Any Party delivering this Settlement Agreement by facsimile transmission
shall deliver to the other Parties, as soon es practicable afier such delivery, an original executed
counterpart signature pzge of this Settlement Agreement, provided that delivery of such original
executed counterpart shall not be a condition to enforcement of this Settlement Agreement

B.J4 Authorship. The Parties have negotiated this Settlement Agreement at ann’s
length. Each Party has bad ample opportunity to consult with independent legal counsel. None
of the Pariics will be eotitled to bave any language contained in this Settlement A greement
construed 2gainst any other Party because of the identity of the drafier of such language.

8.15 Third Party Beneficiaries. The Parties hereby zgree that the Purcheser is intended
to be a third party beneficiary of Sections 3.1, 3.2, 3.3 and 4 4 of this Settlement Agreement and
shall be entitled 1o enforce the terms of those Sections against Qwest. The Partics agree that
there are no other intended third party beneficiaries.

Ponlndz-4433219 § 0035166-00010 18
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IN WITNESS WHEREOF, this Settlement Agréemcnt has been duly executed by Qwest

and Debtors as of the date first above written.

QWEST COMMUNICATIONS TOUCH AMERICA, INC.
Conpgfﬁil ,
By: MA By:
Name: “Tho~aec F. ool Name:
Title: _fRECoenT ~ @c C Title:
QWEST COMMUNICATIONS TOUCH AMERICA HOLDINGS, INC.
INTERNATIONAL, INC.
By:
By: Name:
Name: Title:
Title:
QWEST CORPORATION ENTECH, LLC
By: By:
Name: Name:
Title: Title:
QWEST WIRELESS, L.L.C. TOUCH AMERICA PURCHASING
COMPANY, LLC
By: .
Name: By:
Title: Name:
Title:

QWEST SERVICES CORFPORATION

By:
Narne:

Title:

Porind2-4433219 § 003516800010

SIERRA TOUCH AMERICA, LLC

By:
Name:
Title:
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IN WITNESS WHERECF, this Settlement Agreement bas been duly executed by Qwest

and Debtors as of the date first sbove writien.

QWEST COMMUNICATIONS
CORPORATION

By:

Name:

Title:

QWEST COMMUNICATIONS
INTERNATIONAL, INC

By:

Name:

Title:

. QWEST CORPORATION

By:

Name:

Title:

QWEST WIRELESS, L.L.C.

By:

Name:

Title:

QWEST SERVICES CORPORATION

By:

Name:

Title:

Pordnd2-4233219 8 0035165-00010

TOUCH AMERICA PURCHASING
COMP ,LLC

By: 7

Nzme: /4 chued 7 [ﬂg [ Ao ‘z
Title: _Lsinle v
SIERRA TOUCH AMERICA, LLC

By: i u—»/)'f%/‘é»{/

Name:
Title: et

19
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AMERICAN FIBER JQUCHLLC
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Schedule 1
Retained Circuits

Subject to Confirmation
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Schedule 2.
Agreements

L Stock Purchase Agreement dated March 13, 2002 between Qwest
Communications International Inc. and Touch America, Inc., as amended

2. Bilateral Wheleszle Agreement dated as of June 26, 2000 berween Qwest
Communications Corporation and Touch America Services, Inc.

3 Collocation License Agreement dated June 30, 2000 between Qwest
Communications Corporation and Touch America Services, Inc.

4. IRU Agreement dated as of June 30, 2000 by and between Qwest
Communications Corporation, Touch America Services, Inc. and Touch Americs, Inc., as
amended.

5. IRU Agreement dated as of June 30, 2000 by and between Qwest
Communications Corporation and Touch America, Inc.

6 First Amended and Restated Global Service Provider Agreement dated as of
March 21, 2001 by and between Qwest Communicstions Corporation and Touch America
Services, Inc.

1. Switch Functionality Access Right Agreement dated June 30, 2000 between
Qwest Comumunications Corporetion, Touch America Services, Inc. and Touch America, Inc.

8. Operator Services Agreement dated June 30, 2000 between Qwest
Communications Corporation and Touch America Services, Inc.

9. Calling Card Agreement dated June 30, 2000 between Qwest Communications
Corporation, Touch America Services, Inc. and Touch Americs, Inc.

10 Prepaid Calling Card Services Agreement dated June 30, 2000 between Qwest
Communications Corporation, Touch America Services, Inc and Touch Americe, Inc.

11.  IP Rovuter Functionzlity Access Right Agreement dated March 21, 2001 between
Qwesi Communications Corporation, Touch America Services, Inc. and Touch Amenca, Inc.

12.  Local Access Agieement dated June 30, 2000, between Qwest Communications
Intemnational, Inc. and Touch America Services, Inc., n/k/a Touch America, Inc

13.  Reorpanization Agreement dated Juse 30, 2000, between Qwest Communications
Intemstional, certain Qwest affiliates, Touch America, Inc , Touch America Services, Inc., and
Touch America Services Holdings, Inc

Porilnd2-4433719 £ 0035168-00010 22



14.  Non-Disclosure Agreement dated Dec:mber 9, 1999, between Touch America,
Inc., and Qwest Communications Carporation.

15.  Trensfer of Service Agrecment dated April 3, 2003, between Touch America,
Inc , Qwest Communications Corporation and AT&T Corp. :

16.  Telecommunications Services A greement dated April 24, 2000 between Qwest
Corporation and Touch America, Inc

7. Limited Liability Company Agreement of Touch Wireless, L.L.C., dated as of
July 23,1999, between Touch Americe, Inc , U 8 West Wireless, LL.C. n/k/a Qwest Wireless,
L.L.C, and Touch Wireless, L L .C.

18.  Services Agieement, dated as of October 22, 1999, between Touch Wireless,
LL.C,US West Wireless, L L.C n/k/a/ Qwest Wireless, L L.C. and Touch America, Inc.

19.  Separation Agieement, dated as of October 22, 1999, between Touch Wireless,
L.L.C,US West Wireless, L.L C. n/k/a Qwest Wireless, L L.C., U S West, Inc. n/k/a Qwest
Services Corporation, Inc., and Touch America, Inc.

20.  Purchase Agieement dated February 24, 2003, between Qwest Wireless, LLC and
Touch America, Inc.

Porind2-4433219 B 0035168-00010 23
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Schedule 3
New IRUs

L Yzkima to Spokene, WA — 4 Fibers
. 2. "Missoula to Billings, MT - 2 Fibers
3. Casper to Basin, WY -~ 2 Fibers

4. Casper to Cheyenne, WY ~2 Fibers
5. Basin to Frannie, WY - 2 Fibers

6. Bend, OR Spwr - 4 Fibers

7 Cheyennt - Denver ~ Omzha ~ Des Moines — Davenport — 4 Fibers
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Schedule 4
Pending Actions

). QOwest Communications Corporation v. Touch America Services, Im.' Ceuse
No AAA No 74Y181017961, pending before Judge Lynch.

2. Formal Complaint EB-02-MD-003, pending before the FCC.

3 in the Maner of An Arbitration Under a Private Arbitration Agreement between
Touch America, Inc and Owest Communications, Inc., et al, pending before Judge Joseph W
Mormis.

4 Formal Complaint EB-02-MD-004, pending before the FCC.

s, Qwest Communications International Inc., et al v. Touch America, Inc., et al,

Civil Case No. 01-B-1696 (BNB), pending in the United States District Court for the District of
Colorado.

6. Petition for Expedited Reconsideration and Further Proceedings of FCC Order
03-107, pending before the FCC
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IN THE UNITED STATES BANKRUTPCY COURT
FOR THE DISTRICT OF DELAWARE

INRE:" ) Chapter 11
. ) -
TOUCH AMERICA, INC,, et al., ) Case No. 03-11915 (KIC)
) .
Debiors. ) (Jointly Administered)

ORDER, PURSUANT TO 11 U.S.C. §§ 105(a), 362, 363, 364, 365, 553 AND 554
(c) AND FED. R. BANKR. P. 2002, 4001, 6004, 6006, 6007, 9014 AND 9019, APPROVING
SETTLEMENT AGREEMENT WITH QWEST, INCLUDING SALE AND TRANSFER OF
ASSETS TO QWEST AND ASSUMPTION AND ASSIGNMENT OF CERTAIN
EXECUTQRY CONTRACTS AND UNEXPIRED 1 EASES

This matter came before the Court on the amended motion (the “Settlement l\flmicm”')I of
the above-captioned debtors, as debtors and debtors in possession herein (the *Debtors”) for the
enu:y of an order (the “Settlement Order”) approving a settlement agreement (the “Settlement
Agreement”) with Qwest Communications Corporation and its affiliates (collectively “Qwest™)
pursuamnt to sections 105, 362, 363, 365, 553 and 554 of the Bankruptcy Code and Bankruptcy
Rules 2002, 6004, 6006, 6007, 9014 and 9019; and the Court having determined that adequate
notice of 1h.e Settlement Motion has been provided pursuant to Bank;'uplcy Rules 2002 and 9019;
and a hearing having been held before this Court on September 10, 2003 (the “Hearing”) to
consider the S_ctt'len;em Motion and the relief requested therein, including, without limitation the -
transactions contemplated in the Settlement Agreement; and the Court having considered the
Settlement Motion and objections to the Settlement Motion, if any, and arguments of counsel;
and the Court having determined that the legal and factual bases set forth in the Settlement
Motion and at the Hearing on the Settlement Motion and the Settlement Agreement cstab]i;h just

cause for the relief granted herein:

' Unless otherwise defined, capitalized terms used herein shall have the meanings z2sciibed 1o them in the
Setilement Motion or the Settlement Agreement, as the case may be.
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IT 1S HEREBY FOUND AND DETERMINED THAT:?

A. This Court has jurisdiction over the subject matter of this proceeding and the .
Settlement Motion pursuant to 28 U.S.C. §§ 157 and 133-'-4, and this matter constitutes a core
prr}ceeding pursuant to 28 U.S.C. § 157('b)(2)(A) and (N). Venue of these cases and the
Settlement Motion in this district is proper under 28 U.S;C. §8§ 1408 and 1409.

B. “”The statutory predicates for the relief sought in the Settlement Motion are sections
105(a), 362, 363(b), (1), and (m), 365, 553 and 554 of title 11 of the Bankruptcy Code and
Bankruptcy Rules 2002, 4001, 6004, 6006, 6007, 9014 and 9019(a).

C. As evidenced by the affidavits of service [and publication] previously filed with
the Couri, and based on representations of counsel at the Hearing, (i) proper, timely, adequat}.a
and sufficient notice of the Settlement Motion, the Hearing and the proposed Settlément}fOrder
has been provided in accordance with sections 102(1), 363, 365 and 554 of the Bankmptéy Code
and Bankruptcy Rules 2002, 6004, 6006, 6007, 9014 and 9019 and Local Rule of Delaware
Procedure 2002-1; (ii) such notice was good and sufficient, and appropriate under the particular
circumstances; and (iii) no other or further notice of the Settlement Motion, the Hearing or th;s
Order shall be required. ‘

D. | Approval of the Settlement Agreement and consummation of the terms
memorialized therein at this time are in the best interest of the Debtors, their Affiliates, their
creditors, their estates and other parties in interest.

E. The Debtors have demonstrated both (i) good, sufficient and sound business

purpose and justification and (ii) compelling circumstances for the Settlement Agreement

? Findings of fact shall be construed as conclusions of law and conclusions of Jaw shall be construed as findings of
fact when appropriate. See Fed. R. Banks. P. 7052.
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pursuant to Bankruptcy Rule 9019(2) and section 363(b) of the Bankruptcy Code prior to, aﬂd
outside of, a plan of reorganization.

F. A reasonable opportunity to object or be heard with respect to the Settlement
Motion and the relief requested therein has been afforded to all interested persons"and entities,
including: (i) all parties filing a request for notice under Bankruptcy Ruie 2002; (ii) entities
known to have expressed an interest in acquiring the New IRUs; (iii) all entities known to have
an interest in the New IRUs or to claim an interest in the New IRUSs; (iv) all federal, state, and
local regulatory or taxing authorities or recording offices which have a known interest in the
relief requested in the Settlement Motion; (V) all creditors; (vi) the United States Aﬂorncy"s
Office; (vii) the Securities and Exchange Commission; and (viii) the Internal Revenue Service.

G. The Settlement Agreement was negotiated, proposed and entered into by the
Debtors and Qwest without collusion, good faith and from arm’s-length bargaining positions.

‘H. Qwest is a good faith purchaser under section 363(m) of the Bankruptcy Code
and, as such, is entitled to all of the protections afforded thereby. Qwest will be acting in good
faith within the meaning of section 363(m) in closing the transactions contemplated in the
§ett]émcnt Agreement.

1 The consideration provided by the parties pursuant to the Settlement Agrcemem.
(i) is fair and reasonable; (ii) is the offer for the New IRUs; (iii) will provide a greater recovery
for the Debtors’ creditors than would be provided by any other practicable available alternative;
and (iv) constitutes reasonably equivalent value and fair consideration under the Banksruptcy
Code and under the laws of the United States, any state, territory, possession or the District of
Columbia. In addition to the cash components of the Settlement Agreement, the consideration

for the Setilement Agreement includes the release of the Debtors and their Affiliates from all
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claims, including cure obligations, rejection damages, all setoff rights (except as otherwise
provided herein), recoﬁpment, prepetition damages and obligations for adequate assurance of
future performance.

J.. The Settlement Agreement must be approved and consummated by firial order no
later than September 25, 2003 in order to preserve the value of the Settlement agreement to tht.: .
Debtors’ and:their estates. Pursuant to the Settlement Agreement, Qwest has advanced the DIP
Loan in the amount of $10,000,000, which amount will not need to be repaid if the Settlement
Agreement is approved by final order on or before October 18, 2003 and the Debtors comply
with all their obligations under the Settlement Agreement. The Settlement Agreement provicies
for payment of an additional $8,000,000 to the Debtors® estates for the New IRUs and relieves ;
Debtors and their Affiliates of onerous payment obligations and resolves numerous complex :
legal issues without the expense of protracted litigation.

K Qwest would not have entered into the Settlement Agreement and would not
consummate the transactions contemplated thereby, thus adversely affecting the Debtors, their
estates and 1ﬁeir creditors if all components of the Settlement Agreement, including approval of
the DIP Loan, the transfer of the New IRUs free and clear of all Claims (defined below) of any
" kind or nature whz;lsoevcr, or if Qwest would, or in the future could be, liable for any Claims that -
could be made by any party against the New IRUs or against Qwest as a result of the prepetition
relationship between the Debtors and Qwest.

L. The Debtors may transfer the New IRUs free and clear of all Claims of any kind

or nature whatsoever because, in each case, one or more of the standards set forth in section

363(f)(1) — (5) has been satisfied. Those holders of Claims are adequately protected by having
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their Claims, if any, attach to the case proceeds received pursuant to the Settlement Agreem’.;:nl
ultimately attributable 1o the property against or in which they claim an interest.

M.  The transfer to Qwest of the New IRUs, except as otherwise agreed by Qwest and
as provided in the Settlement Agreement, will not subject Qwest to any liability with respect tol
the operation of the Debtors.or their businesses prior to the Closing Daie.

N. The Debtors have demonstrated that it is an exercise of their sound business
judgment to assume the Assumed Contracts and the 2000 IRU Agreement in connection with the
consummation of the Settlement Agreement, and the assumption of the Assumed Contracts and
the 2000 IRU Agreement is in the best interests of the Debtors, their estates, and their creditors.
The Assumed Contracts and the 2000 IRU Agreement and the liabilities being assumed by the
Debtors are an integral part of the Settlement Agreement and the consideration for entering into
the Settlement Agreement by Qwest, and accordingly, such assumption of the Assumed
Contracts and the 2000 IRU Agreement and their attendant liabilities are reasonable, enhance the
value of the Debtors® estates, and do not constitute unfair discrimination.

0.  Debiors have demonstrated that it is an exercise of their sound businesé judgment
to rc;ject the Stock Purchase Agreement and the Bilateral Wholesale Agreement and that the
rejcclion of the Stock Purchase A gre;:mcnt and the Bilateral Wholesale Agreement is in the best
interests of the Debtors, their estates, and their creditors. The Debtors have demonstrated that
the Stock Purchase Agreement and the Bilateral Wholesale Agreement are of inconsequential
value and benefit to their estates.

P. Pursuant to the terms of the Settlement Agreement, the Debtors are not required to
cure any defaults arising prior 1o the Petition Date relating to the Assumed Contracts and the

2000 IRU Agreement or provide adequate assurance of future performance in connection with
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the assumption of the Assumed Contracts and the 2000 IRU Agreement; provided, however, that
if the Debtors assign any or all of the Assumed Contracts or 2000 IRU Agreement to a third |
party, such pa.ny shall be responsible for providing Qwest with adequate assurance of future
pe;formancc of its obligations \‘vithin the meaning of section 365(b)(1)(C) of the Bankruptcy
Code. |

Q. - Qwest holds a prepetition claim against the Debtors and Qwest owed the Debtors
for GSP Services for the months of March 2003 and April 20d3. These debts are owing to the
same parties in the same capacity and are valid and enforceable against each other and both arose
before the Petition Date. Qwest had a valid right to set off under applicable state law prior 10 the
Petition Date.

NOW THEREFORE, IT IS HEREBY ORDERED, ADJUDGED, AND DECREED

THAT:
1. The Settlement Motion is granted in its entirety and in all respects.
Approval of Agreement
2. The Settlement Agreement, attached to the Settlement Motion as Exhibit A, and

all of the terms and conditions thereof, is hereby approved in its entirety. The releases contained
in the Setilement Agreement are valid, enforceable obligations of the parties and are hereby
approved in their entirety.

3. Pursuant to Bankruptcy Rule 9019 and section 363(b) of the Bankruptcy Code,
the Debtors, as provided in the Settlement Agreement, are authorized and directed to
consummate the Settlement Agreement, pursuant 1o and in accordance with the terms of the

Settlement Agreement.
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4. ‘ The Debtors are authorized and direcied to execute and deliver, and are
erqpowercd to perform under, consummate and imp]emeht, the Settlement Agreement, together
with all additional instruments, documents and pleadings (including the dismissals of the
Pending Actions) that may reasonably be necessar.y to implement the Scttlement Agreement, andl
to take all fuither actions as may be reasonably requested by Qwest for tﬂe purpose of assigning,
transferning, granting, conveying and conferring to Qwest or reducing to possession, the New
IRUs, or as may be necessary to the performance of the obligations as contemplated by the
Settlement Agreement.

Trapsfer of Assets

5. Pursuant to sections 105(a) and 363(b) and (f), the New IRUs, shall be transferred
to Qwest. As of the Closing Date, the New IRUs shall be transferred to Qwest, pursuant to
section 363(f) of the Bankruptcy Code, free and clear of all interests (including claims (as
defined in section 101(5) of the Bankruptcy Code) and liens (as defined in section 101(37) of the
Bankruptcy Code)), rights of setoff, netting, deduction or recoupment (collectively, the
“Claims™), provided, that any existing Claims, if any, shall be transferred and attach to the
proceeds obtained for such the New IRUs, with the same validity, enforceability, priority, force
and effect that they now hav.e as against the New JRU, subject to the rights, claims, defenses
and objections of the Debtors and all interested parties with respect to such Claims, and Qwest
shall not be liable in any way for any Claims that any of the foregoing or any third party may
have against any of the Debtors.

6. Except as expressly permitted or otherwise specifically provided by the Settlement
Agreement or this Settlement Order, all persons and entities, including, but not limited to, all debt

security holders, equity security holders, governmental, tax, and regulatory authorities, Jenders,
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trade and other creditors, holding Claims of any kind or nature whatsoever against or in the Debtcr;
or the New IRUs (whether legal or equitable, secured or unsecured, matured or unmatured,
contingent. or non-contingent, senjor or subordinated), arising under or out of, in connection with, or
in ény way relating to, the Debtors, the New IRUs, the operation of the Debtors’ businesses prior to
the Closing Date, or the transfer of the New IRUs to Qwest, hereby are forc;.vcr barred, estopped,
and permanently enjoined from asserting against Qwest, its successors or assigns, its property, or
the New IRUs, such persons’ or entities” Claims. Nothing herein contained shall release or nullify
any potential liability of Qwest or any successor of Qwest to the Debtors under the Settlement
Agreement or the Settlement Order or to a governmental entity under the environmental statutes or
regulations to the extent that such statutes or regulations would apply to the owner or operator o.f
any New IRU afier the Closing Date.

7. The transfer of the New IRUs to Qwest pursﬁant to the Settlement Agreement
cdnstilutcs a Jegal, valid and effective transfer of the New IRUs, and shall vest Qwest with all
right, equitable title and interest of the Debtors in and to the New IRUs free and clear of all
Claims of any kind or nature whatsoever, provided that, any existing Claims, if any, shall be
trans:ferrcd and attach 1o the proceeds obtained for the New IRUs, with the same validity,
cn‘forceabilily, prionity, force and efféct that they now have as against the New IRUs, subject to
the rights, claims, defenses and objections of the Debtors and all interested parties with respect to
such Claims.

Assumption of Assumed Contracts and the 2000 JRU Agreement

8. The Assumed Contracts and the 2000 IRU A greement shall consist of those

unexpired leases and executory contracts as defined in the Settlement Agreement, all of which
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the parties agree for purposes of the Settlement Agreement are subject 1o assumption and
assi gnm,em.pursuam to section 365 of the Bankruptcy Céde.

9. Pursuant to sections 105(a) and 365 of the Bankruptcy Code, the Debtors’
assumption, on the terms set forth in the Setilement Agreement, of the Assumed Contracts and |
the 2000 IRU Agreement is hereby approved, and the requirements of séction 365(b)(1) of the
Bankruptcy Code with respect thereto are hereby deemed satisfied; provided, however, that if the
Debtors assign any one or all of the Assumed Contracts or 2000 IRU Agreement to a third party,
such third party shall be required to provide Qwest with adequate assurance of future
performance as required by section 365(b)(1) of the Bankruptcy Code.

10.  The Debtors are hereby authorized and directed in accordance with sections
105(a) and 365 of the Bankruptcy Code to assume, effective upon the Effective Date, the
Assumed Contracts and 2000 IRU Agreement.

11.  The Assumed Contracts ;md the 2000 IRU Agreement shall remain in full force
and effect for the benefit of, Qwest in accordance with their respective terms, and the Debtors
shall be responsible for fully and completely performing their obligations with respect to the
" Assumed Contracts and the 2000 IRU Agrecment afier such assumption.

12.  Pursuant to the terms of the Settlement Agreement, the Debtors shall not be
required 1o cure any defaults arising prior to the Petition Date, but shall be required to cure any
and al] defaults, in any, arising after the Petition Date (without giving effect to any acceleration
clauses or any default provisions of the kind specified in section 365(b)(2) of the Bankruptcy
Code); provided, however, that in no event shall the Debtors be liable for or required to pay any

administrative claim arising from the subsequent rejection of an Assumed Contract.
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13.  The failure of the Debtors or Qwest to enforce at any time one or more terms or
conditions of any Assﬁmed Contract or the 2000 IRU Agreement shall not be a waiver of sulch
terms or cdndiﬁons, or of the Debtors’ or Qwest’s rights to enforce every term and condition of
the Assumed Contracts and the 2000 IRU Agrecment.

Rejected Contracts

14.  Pursuant to sections 105(a) and 365 of the Bankruptcy Code, Debtors’ rejection of
the Stock Purchase Agreement and the Bilateral Wholesale Agreement on the terms set forth in
the Settlement Agreement is hereby approved.

15.  Qwest waives and forever releases any and all claims, rights and damages relating
to and arising from the rejection of the Stock Purchase A greement and Bilateral Wholesale |
Agreement.

16.  With respect to the Stock Purchase Agreement and the Bilateral Wholesale
Agreement, effective upon rejection as provided in paragraph 14 above, the Debtors’ interests in
such agreements, and all property previously acquired under such agreements, shall be deemed
terminated and abandoned to Qwest on the Effective Date, and Debtors shall have no further
rights or interest therein, or obligations thereunder pursuant to section 554 of the Bankruptcy

Code.

Additiopal Provisions

17.  The consideration provided by Qwest under the Settlement Agreement is fair and
reasonable and shall be deemed to constitute reasonably equivalent value and fair consideration

under the Bankruptcy Code.

H
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18.  After the Effective Date, each of the Debtors’ creditors is authorized and dire;:xed
to execute such documents and take all other actions as fnay be necessary to release its Claims in
the New. IRUs, if any, as such Claims may have beenrecorded or may otherwise exist.

19.  This Settlement Order (a) shall be effective as a determination that,: on the Closi:ig
Date, all Cldims of any kind or nature whatsoever existing as to the Ne\;v IRUs prior to the
Closing Date have been released, discharged and terminated, and that the conveyances described
herein have been effected, and (b) shall be binding upon and shall govern the acts of all entities
including without limitation, all filing agents, filing officers, title agents, title companies,
recorders of mortgages, recorders of deeds, registrars of deeds, administrative agencies,
governmental departments, secretaries of state, federal, state and local officials, and all other
persons and entities who may be required by operation of law, the duties of their office, or
contract, 1o accept, file, register or otherwise record or release any documents or instruments, or
who may be required to report or insure any title or state of title in or 10 any of the New IRUs.

20.  Each and every federal, state and local govemnmental agency or department is
hereby directed to accept any and all documents and instruments necessary and appropriate to
consumimate the transactions contemplated by the Settlement Agreement.

2. If any person or entity that has filed financing statements, mortgages, mechanic’s

. liens, lis pendens, or other documents or agreements evidencing Claims in the New IRUs shall

not have delivered to the Debtors prior to the Closing Date, in proper form for filing and
executed by the appropriate parties, tenmination statements, instruments of satisfaction, releases
of all Claims which the person or entity has with respect to the New IRUs, then (a) the Debtors
are hereby authorized and directed to execute and file such statements, instruments, releases and

other documents on behalf of the person or entity with respect to the New IRUs and (b) Qwest is
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.

hereby authorized to ﬁ]é, register, or otherwise record a certified copy of this Settlement Order,
which, onc:; filed, regist.ered or otherwise recorded, shall constitute conclusive evidence of thé
release of gli Claims in the New IRUs of any kind or nature whatsoever.

22,  Except as otherwise specifically provided herein or in the Sett]emen? Agreement,
Qwest shall have no liability or responsibility for any liability or other oBligation of the Debtors |
arising under or related to the New IRIJs. Without limiting the gcneralit;;r of the foregoing, and
except as otherwise specifically provided herein and in the Settlement Agreement, Qwest shall
not be liable for any Claims against the Debtors or any of their predecessors or Affiliates except
as set forth in the Settlement Agreement, and Qwest shall not be liable for any liabilities of any
kind or character whether known or unknown as of the Closing Date, now existing or hereafier
arising, whether fixed or contingent, with respect 1o the Debtors or any obligations of the
Debtors arising prior to the Closing Date, including, but not limited to, liabilities on account of
any taxes arising, accruing or payable uﬁdcr, out of, in connection with, or in any way relating to
the operation of the Debtors’ businesses prior to the Closing Date.

23.  Except as provided in the Settlement Agreement: (a) the sale, transfer, assignment
" and delivery of the New JRUs shall not be subject to any Claims, provided, that any existing
Claims, if any, shall be transferred and attach 10 the proceeds obtained for the New IRUs, with
the same validity, enforceability, prionity, force and effect that they now have as against the New
IRUs, subject to the rights, claims, defenses and objections of the Debtors and all interested
parties with respect to such Claims, and Claims of any kind or nature whatsoever shall remain
with, and continue to be obligations of, the Debtors; (b) all persons holding Claims against or in
the Debtors or the New IRUs of any kind or nature whatsoever shall be, and hereby are, forever

barred, estopped, and permanently enjoined from asserting, prosecuting, or otherwise pursuing
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such Claims of any kind or nature whatsoever against Qwest, its property, its successors and |
assigns, or the New JRUs with respect to any interest of aﬁy kind or nature whatsoever such.
person or entity had, has, or may have a gainst.or in the Debitors, their estates, officers, directors,
shareholders or the New IRUs; and (c) following the Closing Date, no holder of an interest in thel
Debtors shall interfere with Qwest’s title 10 or use and enjoyment of the 'New TRUs based on o'r
related to such interest, or any actions that the Debtors may take in their chapter 11 cases.

24.  Any amounts that become pa.yab]c by the Debtors pursuant to the Settlement
Agreement or any of the documents delivered by the Debtors pursuant to or in connection wnh
the Settlement Agreement shall (a) constitute administrative expenses of the Debtors and their
estates pursuant to sections 503(b)(1)(A) and 507(a)(1) of the Bankruptcy Code and (b) be paid by
the Debtors in the time and manner as provided in the Settlement Agreement, without further
order of this Court.

25.  This Court retains jurisdiction to enforce and implement the terms and provisions
of the Settlement Agreement, all amendments thereto, any waivers and consents thereunder, and
of each of 1h-e agreements executed in connection therewith in all respects, including, but not
limited to, retaining jurisdiction to (a) compel delivery of the New IRUs to Qwest, (b) resolve
any disputes arisiﬁg under or related to the Settlement Agreement, except as otherwise provided
therein, (c) interpret, implement, and enforce the provisions of this Settlement Order, and {(d)
protect Qwest against any Claims in or against the Debtors or the New IRUs, of any kind or
nature whatsoever, attaching 1o the proceeds of the Settlement Agreement.

26.  Nothing contained in any plan of reorganization or plan of liquidation confirmed
in these cases or any order of this court confirming such plan shall conflict with or derogate from

the provisions of the Settlement Agreement or the terms of this Settlement Order.
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27.  The transactions contemplated by the Settlement Agreement are undertaken by
Qwest in good faith, as that term is vsed in section 363(m) of the Bankruptcy Code, and |
accordingly,‘the reversal or modification on appeal of t,hé authorization provided herein to
conlsummalc the Settlement Agreement shall not affect the validity of the transfer to Qwest,
unless such authorization is duly stayed pending such appeal. Qwest is a'purchascr, in good faith‘
of the New IRUs, and is entitled to all of the protections afforded by section 363(m) of the
Bankruptcy Code.

28.  The terms and provisions of the Settlement A gréemcnl and this Settlement Order
shall be binding in all respects upon, and shall inure to the benefit of, the Debtors, their estates,
and their creditors, Qwest and their respective Affiliates, successors and assigns and any affected
third parties including, but not limited to, all persons asserting Claims in the ﬁcw IRUs to be
transferred to Qwest pursuant to the Settlement Agreement, notwithstanding any subsequent
appointment or election of any trustee(s) under any chapter of the Bankruptcy Code, as to which
trustee(s) such terms and provisions likewise shall be binding,

29.  The failure specifically to include any particular provision of the Settlement

Agreement in this Settlement Order shall not diminish or impair the effectiveness of such

provision, itlbeing the intent of the Court that the Settlement Agreement be authorized, approved )

and enforceable in its entirety. To the extent any provision of the Settlement Agreement is
inconsistent with the terms of this Settlement Order, the terms of the Settlement Agreement shall
govern.

30.  The Settlement Agreement and any related agreements, documents or other
instruments may be modified, amended or supplemented by the parties thereto, in a writing

signed by the parties thereto, and in accordance with the terms thereof, without further order of
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the Court; provided however, that in connection therewith, the parties shall obtain the prior |
written qon;cm of the Creditors’ Committee, which 'cpnﬁent shall not be unreasonably withheld;
and, provided further, that any such modification, amendment or supplement shall neither be
material nor change the economic substance of the transactions contemplated ht_ard});.

31. - Asprovided by Bankruptcy Rule 7062, this Settlement Order shall be effective
and enforceable immediately upon entry, and, as authorized by Bankruptcy Rule 6004(g) and
6006(d), this Settlement Order shall not be stayed until the expiration of 10 days after its entry.
Any party objecting to this Settlement Order must exercise due diligence in filing an appeal and
pursuing a stay, or risk its appeal being foreclosed as moot in the event Qwest and the chio.rs
elect to close prior to this Settlement Order becoming a final order.

32.  For purposes of the Settlement Agreement only, Qwest and the Debtors have
agreed 1o treat their disputed agreements as executory contracts or unexpired leases within the
meaning of section 365 of Bankruptcy Code. Neither such treatment, the Settlement Agreement,
nor this Settlement Order shall be deemed an admission as to the characterization of such
agreements for any other purpose, or as an admission relating (o any contracts or agreements,
whether between Qwest and the Debtors or otherwise, not addressed in the Settlement
Agreeme;lt.

33.  The Debtors are hereby authonized and directed pursuant to section 554 of the
Bankruptcy Code to abandon any and all of Debtors’ right, title, and interest in and to the
Abandoned Circuits or Retained Circuits that are later determined to be Abandoned Ciruits. The

Debtors’ right title and interest in an to the Abandoned Circuits shall automatically revert to

Qwest.
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34, Qwest ié hereby granted relief from the automatic stay imposed by section 362 (;f
the Bankruptcy Code so that Qwest may set off, pursuant 10 section 553 of the Bankruptcy Code,
all amourlntsl owing for GSP Services for the months of March and April 2003 against amounts
ov.vcd to Qwest by t}'lc Debtors prior to the Petition Date; provided, however, that nothing
contained in this Settlement Order shall be construed in anyway to grant Qwest relief from thé '
automatic stay for any reason other than to implement the parties’ agreement in the Settlement
Agreement. Pursuant to the Settlement Agreement, Qwest is hereby authorized and directed to
set off all amounts owing for GSP Services for the months of March and April 2003 against

amounts owed to Qwest by the Debtors prior to the Petition Date.,

Dated: Wilmington, Delaware
October ___, 2003

Kevin J. Carey
United States Bankruptcy Judge
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