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ATTORNEYS AT LAW 
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Dear Ms. Bayo: 

On behalf ofthe Florida Industrial Power Users Group (FIPUG), enclosed for filing and 
distribution are the original and 15 copies of the following: 

The Florida Industrial Power Users Group's Response in Opposition to 
Tampa Electric Company's Motion to Compel Discovery. 

Please acknowledge receipt of the above on the extra copy and return the stamped copy 
to me. Thank you for your assistance. 

R E C E I W  d FILED Sincerely, 

cPSC-5UF?EAU OF RECORDS 

Timothy J. Pe& 

VGK/bae AUS . 
CAF Enclosure 
C MP 

OPC ,- 

MMS 
SEC I 
0TH -. 

DOCUt.1TLiT gvM?f f i -CATF 

I 1 138 NOW8 MCWHIRTER, REEVES, MCGLOTHLJN, DAVIDSON, KAUFMAN & ARNOLD, P.A. 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Fuel and purchased power 
cost recovery clause and generating 
performance incentive factor. 

/ 

Docket No. 030001-E1 
Filed: November 7,2003 

THE FLORIDA INDUSTRIAL POWER USERS GROUP’S 
RESPONSE IN 0PPOSITON.TO TAMPA ELECTRIC COMPANY’S 

MOTION TO COMPEL DISCOVERY 

The Florida Industrial Power Users Group (FIPUG), pursuant to rule 28-106.204, Florida 

Administrative Code, files its response in opposition to Tampa Electric Company’s (TECo) 

Motion to Compel Discovery filed November 4,2003. TECo’s motion seeks the disclosure of a 

document clearly protected by the work product privilege and exempt fiom discovery pursuant to 

rule 1.280(b)(3), Florida Rules of Civil Procedure. TECo’s motion must be denied. In support 

thereof, FIPUG states: 

Introduction 

1. On October 30, 2003, pursuant to the Notice of Deposition Duces Tecum 

C‘Deposition Notice”), TECo deposed FIPUG witness, Sheree L. Brown. The Deposition Notice 

requested that Ms. Brown bring with her all documents that she used in the preparation of her 

testimony, all documents referred to in her testimony, and all mathematical calculations that 

formed the basis of her testimony or the numbers used in her testimony. Pursuant to the Notice, 

Ms. Brown brought with her two six cubic foot containers of documents. TECo counsel 

examined the papers and withdrew the document in dispute entitled “TECO Fuel Hearing, 

Preparation for Deposition and Cross, Motions to Strike.” Counsel for FIPUG stated that it 

appeared t h t  the document fiom its title might constitute privileged attorney work product. 

Counsel for TECo responded that the privilege did not run to such documents in the possession 

of an expert and proceeded to examine the document. 

1 



2. During the deposition, TECo's attorney asked the court reporter to mark the 

disputed item as Exhibit 3 to the deposition. At the time the request was made, FIPUG'S counsel 

objected to the admission of the document on the grounds that it contained attomey work product 

and is privileged. Counsel for FIPUG said: "I'm going to object to that document on the grounds 

that it's attomey work product and is privileged." Prior to the deposition's conclusion, FIPuG's 

counsel took custody of the document marked Exhibit 3 to prevent its disclosure. Further, 

counsel for FIPUG explained that the document was prepared from notes taken in Ms. Brown's 

discussions with FIPUG's counsel, Ms. Kaufinan, and that the document contained privileged, 

work pro duct jxlfo rmat io n. 

3. On November 4, 2003, TECo fded its Motion to Compel FIPUG to produce the 

privileged document. TECo raises two claims in its quest €or the privileged document. First, 

TECo alleges that the document is not trial preparation material containing the mental 

impressions and theories of counsel and other party representatives. Second, TECo claims that 

even if the materials sought are privileged, the privilege has been waived. Both these arguments 

are without merit. 

The Document is Work Product and is Absolutely Privileged 

4. TECo claims that Ms. Brown's preparation for deposition and hearing, based upon 

and prepured in consultation with FIPUG attorneys, is not protected work p r~duc t .~  TECo's 

position is at odds with the law and important public policy which clearly protects such 

materials . 

5. Pursuant to Rule 1.280(b)(3), Florida Rules of Civil Procedure, materials prepared 

See Attachment A, Excerpts of the Deposition of Sheree L. Brown, page 16, lines 6-8. 
Attachment A, page 42, h e  18- page 43, I. 4; page 44,l. 13-15. 
The document TECo inappropriately seeks is titled "TECO Fuel Hearing, Preparation for Deposition and Cross, 

Motions to Strike." 
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in anticipation of litigation, by or for a party or its representative are absolutely protected from 

discovery. The rule provides that when discovery of particular materials is allowed, “the court 

shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories 

of an attorney or other representative of a party concerning the litigation.” Id ,  emphasis added. 

As explained in Southern Bell Telephone and Telegraph Company v. Deason, 632 So.2d 1377, 

1 3 84 (Fla. 1994), such work product is generally protected fiom disclosure: 

Opinion work product consists primarily of the attorney’s mental impressions, 
conclusions, opinions, and theories. . . . opinion work product generally remains 
protected fiom disclosure.. 

6 .  The privileged document contains the mental impressions, conclusions, opinions, 

theories and trial strategy of FIPUG’s attomey prepared for litigation of this case. Therefore, the 

document is exempt from disclosure pursuant to Rule 1.28O(b)(3). The fact that the document 

was transcribed by Ms. Brown from her handwritten notes of a telephone conversation with 

FIPUG counsel, and was in Ms. Brown’s possession does not change the privileged nature of the 

document. See, Deasort, 632 So.2d at 1386 (Southem Bell was allowed to redact any notes, 

thoughts, or impressions of its counsel from documents created by Southern Bell prior to 

production of the documents); Panzer v. Johnson, 384 So.2d 58,59 (Fla. 4th DCA 1980)(the trial 

court was required to protect against disclosure of the mental impressions, conclusions, opinions, 

or legal theories of an attorney concerning the litigation contained in an expert witness’s trial 

preparation materials); f i isa v. The Equitable Life Insurance Policy, 196 F.R.D. 254, 260 (M.D. 

PA 2000)(notes of a telephone conversation between an expert witness and attorney that 

encompassed attorney’s mental impressions was not subject to discovery); Moore v. R.J 

ReynoZds Tobucco Company, 194 F.R.D. 659 (S.D. IA 2OOO)(attorney opinion work product is to 

be protected against disclosure even when it has been shared with an expert witness in 

preparation for testifying at trial). 
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There Was No Waiver of the Work Product Privilege 

7. In its second argument, based on- waiver, TECo appexs to admit that the 

document is privileged. It then argues that any such privilege has been waived because TECo 

. was inadvertently allowed to briefly inspect the privileged document. The privileged document 

was in a box containing a large volume of documents, most of which were responsive to TECO’S 

Deposition Notice request. However, the privileged document was outside the scope of TECo’s 

Deposition Notice. It was not used in the preparation of Ms. Brown’s testimony, it was not 

re€erred to in her testimony, and it did not contain any mathematical calculations that form the 

basis of her testimony or the numbers used in her testimony. Thus, the privileged document 

should not have been included among the responsive docwnents brought to the deposition and its 

brief, inadvertent disclosure when TECo counsel reviewed the large boxes of responsive 

documents does not result in waiver of the privilege. 

8. Under Florida law, courts have determined that an inadvertent disclosure of a 

privileged document does not constitutes a waiver of the privilege when several factors are 

weighed. See, General Motors Corporation v. McGee, 837 So.2d 1010, 1040 (Fla. 4th DCA 

2002) rev. denied 851 So.2d 728 (Fla. 2003); Abumar Housing and Development, Inc. v. Lisa 

D a b  Lady Decor, lnc., 698 So.2d 276,279 (Fla. 3d DCA 1997) rev. denied 704 S0.2d 520 (Fla. 

1997). Based on the above case law, there has been no waiver of the work product privilege in 

the circumstances described herein. 

9. The circumstances in this case do not rise to the level of a waiver because any 

disclosure was only brief and inadvertent. Importantly, FIPUG immediately rectified the brief, 

inadvertent disclosure by objecting to the admission of the exhibit both at the time it was 

identified and again at the conclusion of the deposition. Counsel for FIPUG retained the 

documents for safekeeping and to any prevent further disclosure of the document. Finally, the 
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overriding interests of justice require that this document, containing the mental impressions and 

opinions of counsel, be protected. To do otherwise, wouId contravene important public policy 

goals governing trial preparation and strategy embodied in Rule 1.280(3)(b) which explicitly 

protects against disclosure of the mental impressions, conclusions, opinions, or legal theories of 

an attomey or its representative. 

WHEREFORE, the Commission TECO’s motion should be denied. 

djll, JohnW.McWhirte r. 
Mc Whirter Reeveswloth l in  Davidson 
Decker Kaufinan & Arnold, P.A. 
400 North Tampa Street, Suite 2450 
Tampa, Florida 3360 1-3350 

Vicki Gordon Kauhan 
Timothy J. Perry 
Mc Whirter Reeves McGlothlin Davidson 
Decker Kaufman & Arnold, P.A. 
117 South Eadsden Street 
Tallahassee, Florida 32301 

Attomeys for the Florida Industrial. 
Power Users Group 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing The Florida 
Industrial Power Users Group’s Response in Opposition to Tampa Electric Company’s Motion to 
Compel Discovery has been fknished by (*) hand delivery, or U.S. Mail this 7th day of 
November 2003, to the following: 

(*)Wm. Cochran Keating IV 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, Florida 32399-0850 

John T. Butler 
Steel Hector & Davis LLP 
200 S. Biscayne Boulevard 
Suite 4000 
Miaxni, Florida 33 13 1-2398 

Jefiey A. Stone 
Beggs & Lane 
Post Office Box 12950 
Pensacola, Florida 3259 1 

Norman H. Horton 
Messer, Caparello & Self 
21 5 South Monroe Street 
Suite 701 
Tallahassee, FIorida 32302 

Rob Vandiver 
Ofice of the Public Counsel 
1 11 West Madison Street 
Room 812 
Tallahassee, Florida 32399 

- 

Lee L. Willis 
James D. Beasley 
Ausley & McMullen 
227 S. Calhoun Street 
Tallahassee, Florida 32302 

James A. McGee 
1 00 Central Avenue, Suite CX 1 D 
St. Petersburg, Florida 33701 

John T. English 
Florida Public Utilities Company 
Post Office Box 3395 
West Palm Beach, Florida 33402 


