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Re: Docket No.: 030001-EI

Dear Ms. Bayo:
On behalf of the Florida Industrial Power Users Group (FIPUG), enclosed for filing and

distribution are the original and 15 copies of the following:

> The Florida Industrial Power Users Group’s Response in Opposition to
Tampa Electric Company’s Motion to Compel Discovery.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Fuel and purchased power
cost recovery clause and generating Docket No. 030001-EI
performance incentive factor. ~ Filed: November 7, 2003

/

THE FLORIDA INDUSTRIAL POWER USERS GROUP'S
RESPONSE IN OPPOSITON.TO TAMPA ELECTRIC COMPANY'S
MOTION TO COMPEL DISCOVERY

The Florida Industrial Power Users Group (FIPUG), pursuant to rule 28-106.204, Florida
Administrative Code, files its response in opposition to Tampa Electric Company's (TECo)
Motion to Compel Discovery filed November 4, 2003. TECo’s motion seeks the disclosure of a
document clearly protected by the work product privilege and exempt from discovery pursuant to
rule 1.280(b)(3), Florida Rules of Civil Procedure. TECo's motion must be denied. In support
thereof, FIPUG states:

Introduction

1. On October 30, 2003, pursuant to the Notice of Deposition Duces Tecum
(“Deposition Notice”), TECo deposed FIPUG witness, Sheree I.. Brown. The Deposition Notice
requested that Ms. Brown bring with her all documents that she used in the preparation of her
testimony, all documents referred to in her testimony, and all mathematical calculations that
formed the basis of her testimony or the numbers used in her testimony. Pursuant to the Notice,
Ms. Brown brought with her two six cubic foot containers of documents. TECo counsel
examined the papers and withdrew the document in dispute entitled “TECO Fuel Hearing,
Preparation for Deposition and Cross, Motions to Strike.” Counsel for FIPUG stated that it
appeared that the document from its title might constitute privileged attorney work product.

Counsel for TECo responded that the privilege did not run to such documents in the possession

of an expert and proceeded to examine the document. DOCUMENT KUMATR-DATE
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2. During the deposition, TECo’s attorney asked the court reporter to mark the
disputed item as Exhibit 3 to the deposition. At the time the request was made, FIPUG’s counsel
objected to the admission of the document on the grounds that it contained attorney work product
and is privileged. Counsel for FIPUG said: "I'm going to object to that document on the grounds
that it's attorney work product and is privileged." ! Prior to the deposition’s conclusion, F IPU:G°S
counsel took custody of the document marked Exhibit 3 to prevent its disclosure. Further,
counsel for FIPUG explained that the document was prepared from notes taken in Ms. Brown’s
discussions with FIPUG's counsel, Ms. Kaufman, and that the document contained privileged,
work product information.”

3. On November 4, 2003, TECo filed its Motion to Compel FIPUG to produce the
privileged document. TECo raises two claims in its quest for the privileged document. First,
TECo alleges that the document is not trial preparation material containing the mental
impressions and theories of counsel and other party representatives. Second, TECo claims that
even if the materials sought are privileged, the privilege has been waived. Both these arguments
are without merit.

The Document is Work Product and is Absolutely Privilesed

4, TECo claims that Ms. Brown's preparation for deposition and hearing, based upon
and prepared in consultation with FIPUG attorneys, is not protected work product.’ TECo's
position is at odds with the law and important public policy which clearly protects such
materials.

5. Pursuant to Rule 1.280(b)(3), Florida Rules of Civil Procedure, materials prepared

' See Attachment A, Excerpts of the Deposition of Sheree L. Brown, page 16, lines 6-8.

* Attachment A, page 42, line 18- page 43, L. 4; page 44, 1. 13-15.

* The document TECo inappropriately seeks is titled "TECO Fuel Hearing, Preparation for Deposition and Cross,
Motions to Strike.”



in anticipation of litigation, by or for a party or its representative are absolutely protected from
discovery. The rule provides that when discovery of particular materials is allowed, “the court
shall protect against disclosure of the mental impressions, conclusions, opinions or legal theories
of an attorney or other representative of a party concerning the litigation.” Id., emphasis added.
As explained in Southern Bell Telephone and Telegraph Company v. Deason, 632 So.2d 15377,
1384 (Fla. 1994), such work product is geﬁeraily protected from disclosure:

Opinion work product consists primarily of the attorney's mental impressions,

conclusions, opinions, and theories. . . . opinion work product generally remains

protected from disclosure..

6. The privileged document contains the mental impressions, conclusions, opinions,
theories and trial strategy of FIPUG’s attorney prepared for litigation of this case. Therefore, the
document is exempt from disclosure pursuant to Rule 1.280(b)(3). The fact that the document
was transcribed by Ms. Brown from her handwritten notes of a telephone conversation with
FIPUG counsel, and was in Ms. Brown’s possession does not change the privileged nature of the
document. See, Deason, 632 So.2d at 1386 (Southern Bell was allowed to redact any notes,
thoughts, or impressions of its counsel from documents created by Southern Bell prior to
production of the documents); Panzer v. Johnson, 384 So0.2d 58, 59 (Fla. 4th DCA 1980)(the trial
court was required to protect against disclosure of the mental impressions, conclusions, opinions,
or legal theories of an attorney concerning the litigation contained in an expert witness’s trial
preparation materials); Krisa v. The Equitable Life Insurance Policy, 196 F.R.D. 254, 260 (M.D.
PA 2000)(notes of a telephone conversation between an expert witness and attorney that
encompassed attorney’s mental impressions was not subject to discovery); Moore v. R.J
Reynolds Tobacco Company, 194 F.R.D. 659 (S.D. IA 2000)(attorney opinion work product is to

be protected against disclosure even when it has been shared with an expert witness in

preparation for testifying at trial).



There Was No Waiver of the Work Product Privilege

7. In its second argument, based on- waiver, TECo appears to admit that the
document is privileged. It then argues that any such privilege has been waived because TECo
. was inadvertently allowed to briefly inspect the privileged document. The privileged document
was in a box containing a large volume of documents, most of which were responsive to TEéo’s
Deposition Notice request. However, the i)ri\;ileged document was outside the scope of TECo’s
Deposition Notice. It was not used in the preparation of Ms. Brown’s testimony, it was not
referred to in her testimony, and it did not contain any mathematical calculations that form the
basis of her testimony or the numbers used in her testimony. Thus, the privileged document
should not have been included among the responsive documents brought to the deposition and its
brief, inadvertent disclosure when TECo counsel reviewed the large boxes of responsive
documents does not result in waiver of the privilege.

8. Under Florida law, courts have determined that an inadvertent disclosure of a
privileged document does not constitutes a waiver of the privilege when several factors are
weighed. See, General Motors Corporation v. McGee, 837 So.2d 1010, 1040 (Fla. 4th DCA
l2002) rev. denied 851 So.2d 728 (Fla. 2003); Abamar Housing and Development, Inc. v. Lisa
Daly Lady Decor, Inc., 698 S0.2d 276, 279 (Fla. 3d DCA 1997) rev. denied 704 So.2d 520 (Fla.
1997). Based on the above case law, there has been no waiver of the work product privilege in
the circumstances described herein.

9. The circumstances in this case do not rise to the level of a waiver because any
disclosure was only brief and inadvertent. Importantly, FIPUG immediately rectified the brief,
inadvertent disclosure by objecting to the admission of the exhibit both at the time it was
identified and again at the conclusion of the deposition. Counsel for FIPUG retained the

documents for safekeeping and to any prevent further disclosure of the document. Finally, the



overriding interests of justice require that this document, containing the mental impressions and
opinions of counsel, be protected. To do otherwise, would contravene important public policy
goals governing trial preparation and strategy embodie_d in. Rule 1.280(3)(b) which explicitly
protects against disclosure of the mental impressions, conclusions, opinions, or legal theories of
an attorney or its representative. :

WHEREFORE, the Commission TECo’s motion should be denied.

/ B ’—
j / & "7"/ -
John W. McWhirte&({EK
McWhirter Reeves lothlin Davidson

Decker Kaufman & Arnold, P.A.
400 North Tampa Street, Suite 2450
Tampa, Florida 33601-3350

Vicki Gordon Kaufman

Timothy J. Perry

McWhirter Reeves McGlothlin Davidson
Decker Kaufman & Arnold, P.A.

117 South Gadsden Street

Tallahassee, Florida 32301

Attorneys for the Florida Industrial
Power Users Group
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Page 1S . Page 17
1 changed to reflect the first number shown on line 12, 1 m subsidies of cectain subsidiaries"; is that corrost?
2 page 197 2 A. No,Ididn't say "certain "
3 A Yeu 3 Q. Okay. Youszaid “thosc™; is that —
4 Q. Any other changes t your testimony? 4 A, Yes, Idid. ‘
k] A, Well, as I 3aid, thix is something I haven't gone 5 Q. Thars the change? -
6 all the way through with legal counsel yet, but I have 8 In any cage, you've: stated affirmatively, baven't
7 prepared a modificd table to replace the table oo 26 to -7 you, that there have been subsidies from Tampa Electric (0
8  reflcet the change we just discuascd. 8 other subsidiaries of TECO Enayy; is that correct?
9 Q. Do you have that table with you? 9 A. Yoz
10 A. Yes, 10 Q. Canyon tell me what subsidiarics have been
1 MR. BART: Thank you. Fd like to have this table 11  subsidized and in what amounts?
12 marked as Exhubit No. 2, pleasc. 12 A Ibelicve that there has been x subsidy of YECO
13 (Exhsbit No_ Z was marked for idenrification ) 13 Euergy, then going to TES, if you wonld, a3 & result of the
14 BYMR. HART: 14 gain on the sale of HPP. And sl I belitve that there bas
1s Q. Any other changes that you're aware of? 15 been a subsidy related to the acquoisition of the turhine
16  A. Notatthis time. ' 16 rights that were then subsequently canceled.
17 Q. Are there any other substantive changes that you're 17 Q. Are thase the two subsidics that you're talking
18 considering making? 18 abom?
19 A. Not at this time. 19 A. Those ares the two contractus! relstionshipe that I
20 Q. Now, in your matcrials you brought with you 20  believe resulted in auhsidies, X belicve there are ather
21 today - can ] ook at these, please? — are somc additional 21  mmbsidies that are just created by the trapsfer of fiunds from
22 documents and & written analysis of Ms. Jordan's rebuttal 22 Tampa Electric earnings.
23 estimony; is that correct? 2 Q. Did you identify any of those in your tostimony?
24 A. Yeu. 24 A. Specifically, no.
25 ). This is a document consisting of a nxmber of pages. | 25 Q. So that's just a peneral statement by yon, yont
Page 16 Pape 18
1 MR HART: Td like to take a short break to lnok 1  testimony doesn't support or analyze or demongtrate what
2 ar this for a second  It's got a sumber of pages. 2 those suhsidies are, does 7
3 (Brief recess was taken ) 3 A. Which subsidics?
4 MR HART: Iwould like to ask that these ten pages | 4 Q. The ones that ymi're refering tn ather than the
5 be marked as Campuasite Exhibit No. 3, please. 5 Hanly Power sales and the turbines that yon just raised.
6 MR McWHIRTER: I'm going to object to that 6 A. Idiscuss the fact that there is a free flow of
7 dogument on the grounds that it's attemey work product | 7 cash created and that [t also creates inceatives, but X do
8 and it's privileged, 8 ot put numbers on it, no.
9 (Extabit No. 3 was markéd for identification.) 9 Q. Well, what I want to tzlk about is your testimony
10 MR HART: The last document, Fxhibit No. 3, that | 10 on page 2, linc 16 that refers to contractual relabionships
11 wejustidenfified, T think we need to have that put 11 between Taaps Blectric and other sybsidiarics of TECO Energy.
12 under geal at this point It cantaing a lot of 12 Imean, that's what the statement refers to, doesn't it?
13 mfarmation that's confidential 13 A Yes
4 THE REPORTER: Yes, air. 14 Q. Okay, Naw, from Tampa Electric, what subsidies go
15 MS. RODAN; This is Jennifer Rodan. What in 15 to what subgidiaries of TECO Energy that you'ra referring to
16 Exhibit 37 . 16  inthat statement?
17 MR. HART: It is an analysis by Ms, Brown of, 17 A. Aa I said before, it would be the acquisition of
18 M. Jordam's rebuttal testionony. 18  the turhine rights, the rights to purchase the tarbines, that
19 MS. RODAN: Can you say that apain? 13 were they subscquently cxaceled, and aiag X brlicve that the
20 MR BART: Itz an analysis by Ms. Brown of 20 relatiouship with the Hardy Power Partoers created the
21 Mg, Jordan's rebustal testimony. 21 opportunity 1o vesult in the sale which subsldized TECO
22 BY MR. HART: 22 Energy, to usc io whatever manner they want to use it.
23 Q. Ms Brown, on page 2 of your testimany, youtmake |23  Q Doyou think there was or there could have been a
24 the statement that "Contractual relaticnships between Tampa | 24  subsidy from Tampa Eleetric to TECO Enexgy?
25 Electric and TECO Energy's other subsidiaries have resulted | 25 A. 1befieve theye absolutely wax in terms of the

6 (Pages 15 to 18)
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Pagc 39

felt ke it was conscrvative compared to the purchascd power
costs that were piflized, which I helieve Mr. Smith discusses
that it was replaced with purchascd power. Those costs were
afl highcr than five cents. And the Commirsion alo had used
a oumber of sbout $52,

Q. Isit your &stimony that you belicve based on the
mformation you wsed that the price per Kilowatt hour for gua
will be the sama at different Icvels of gencration?

A. Nu, that's not my testimony.

Q. Well, whether it's higher or lawer, then, for
purpaszs of this discussion, you would agree that the number
that you've used is not the acourats number?

A. The sceurate namber could only be derived by
runuing 3 pro-mod or something like that to determine the
diapatch with znd withont Cannen. I had o xse a proxy. I
chose tn nse 3 proxy of what the fudl coats were for Bayside.

Q. Doyou know the megawnit hours that was used in
that calculztion?

A. In the company”s calcolation of the 4.6 eent!? I
that the guestion? :

Q. The company's — yes.

A. 1do not have the summary with me; however, it
wanld be the sum of £il of the kilowstt hours shown on
Sechednle B4 for cach month fram January through December
of — Seledule E4 of Ms. Jordan's testimony.

—_ ea \
OO W NN L B W R e
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Bayside 2 runoiag or not ranaing.

Q. Well, if Bayside 2 does not run and the
transportation costs cannot be aveided, then the cost of the
gas for Bayside | will be higher; will it not?

A Inthat instance, I'm not even surp that you would
be replacing it with gss. You would probably be replscing it
with purchased power, which would have an aven higher cost.
That's why I chose to use the fower cost.

Q. Do you have a calculation that shows the
conclusions you reached at the bottom of page 20 and the tap
of page 21 enlines 19 through line 5 on 21 — excuse me,
line 3 on 217

A, Yoy, it was filed with my original teatimoay.

Q. Which calculation would that be?

A Ifyoulnok om Exhibit SLB-S, psge 4 of 4.

MR. HART: Lzt's gp off the record for just ane
seeond.
{Discussion was held oﬂ‘the record.)
BY MR. HART:

Q Ms. Brown, would you show me — for example, oo
page 21 line 2, there's & number — the firat mumber thats
there, show me where that iz in your calculations.

A. Tt's the first row where it says "Total ] through
4," the far right-hand nomber.

Q. Onmy copy. that sccns to be the number that's on

-
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Q. Letme ask it ancther way. In your assumption in
your calculation, you asmune that that price will stay the
same if Bayside 5 is not run; is that carrect?

A. I'mnot following you, Bayside 5 will not run?

Q. Exoucame Bayzide 2. Bayside 2 is notrum.

Let's start over again. Ax:yuuhymgtncapmrz
the diffixence that results in fndnuatsbmvemooaland
pas and to ulumpmthesoenmothat'sx:tnaﬂymnmng
with what you think would have been the costs if the units
had stayed thicre and been run Jonger?

A. Yes, I'm comparing the cost of replacing Gansan
grenerstion, with gas fire generation, using the Bayside cost
x5 & proXy for gas fire gencration.

Q. And in these calculations, you're assuming that a
portio of the transpoctation costs can be avoided if
Bayside 2 is not run; is that comect?

A. 1am assuming that it is very likely that when the
company duublu their gas requirements, they wouid 2lz0
change thejr transportation contraet, and that in that
instance, thn would make that & variable cost.

Q. Isthe answer to my question you're assuming that
that partion of the transportation costs.associated with the

gas nsed in Bayside 2 can be avoided if the Bayside Unit2 is
not rum; is that correct? .
A. No, Ididn't goin and assume; anyﬂung related to

R R TR

22 |  the second 15 For Inmecnibed, BotES OF 8 discusgion with

Pape 42

line 1 at the end, hot the number that's on the haginning of
line2. _
A, Ob,I'm sorry. I mitanderstoed yau. The hegioning
ol line 2 would be the third number oyer from where it saya
"Total 1 to 4" That's the 2004 numbnr, and the far right
suwmber is the 2003 number.
Q. Ckay. ; !
MR, HART: Lets go off the record for justz '
second.
(Brief recess was taken,)
MR. HART: I think that's ail the questions we have
at this time. '
MR MeWHIRTER: Staff have sny questions?
MS. RODAN: No.
MR VANDIVER: We have no questions. \
MR. McWHIRTER: All right. FIPUG bas no — I guess
you would call § cress-examination of the witness, our
own witness. 'We do, however, ohject to two documents
that have been marked ag exhibits. Extibit 1 is the
cxpext witness' persanal notes taken in a discassion
with the attomey in preparation for the hearing, and

Attormey Kaufinan in Tallahassee concerning the mecof a
depasiion
We think these items are attorney work prodoct.

MICHAEL MUSETTA & ASSCOCL

12 (Pages 39 to 42)
ATES, INC (813) 221-3171
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1 The people came acoss thex because Mrs. Brown broeght | 1 kinds of analysis unrelated to any conversations.
2 with her two large boxcs of matcrials, and we allowed 2 MR. McWHIRTER: We can extract — if that it the
3 the attarneys to go through those matexialg, and we 3 case — and ] haven’t looked st the document, other then
4 found work product in there. 4 ‘what zhe has told me it is. If'it is undexlying facts
5 M. Hart assurcs me that the law pamits you to 5 that she's developed independently that she bases hee
6 invade attorney’s work product, and il be plessed to 6 opinion on and don't arise as a result of trial
7 scx his written position on that, because we may want 1o 7 prepatation with the attomcy, we will let you bave
: usc it ourscives in the futwre. But ifhe gives us that 3 thoge. But we won't let you have ~ invade our triat
9 infnnnaﬁon and adequately points out the law, weTl be 9 proparation activities, becausc that's wark product and
10 happy to fumish these two gxhibits. 10 privileged. -
11 MR_ HART: What do you mean "firnish these two ™ | 11 MR. HART: We have nothing else to add at this
12 exhibits®? Havc you taken themback? - _ 12 point
13 MR. VANDIVER: 1 have not entered an appearance, 13 (Decposition concluded at 3:00 pm.)
4 but 1 would like o have: the court reporter pet a 14
15 tanscript tome at some point. The court reporter cm 15
16 contact me off-line, My name 13 Robert Vandiver. And 18
17 she can give me a call st her comvensence. | can be 17 ;
18 reached at (850) 487-8258, 18
19 THE REPORTER: Thank you. 19
20 MR. VANDIVER: I'm attorey for the citizns ofthe | 20
21 state of Florida. And oy address is Room 312, 111 West 2t
22 Madison Stwoct, Tallabasses, Florida 32399-1400. 22
23 MR. HART: Jolmuy, I just object to yon taking the 23
24 exkbibifs off the tahle that the conrt reporter has 24
25 atready murked and attached to the depusition, 25 I
oo !
" Page 44 Page 46
1 especially when your chavactrrization of it — it wasnt 1 t
2 important until now — i3 not corect. 2 j
4 nomeros analysis by your witntes ing her 4 i
5 mmymm:himmymrﬁms:ﬁ 5 1 have read the foregoing pages, and, j'
6  intends fo testify to and why, snd that's not wark g °?“’5P;nf:" auy changes or "
7 product Thar's a testifying capert's analysis of the amendments [ have indicated on the
- TEERE T i 8 sheet attached for such purposes,
3 gther side’s d‘eposmnn and her own testimony. 9 I hereby subscribe to the accuracy
9 MR, McWHIRTER: Under Scction 99,705 of the 10 of the transcript.
10 evidence cods, you can inquire into the underlyng facts | 11
11 of 2n exput's testimony, but you cannot inquire into 12
12 the attomey's work product  These were notes taken of | 13
13 her discussion with Ms, KmuFnan and fotes Gken in ber
14 Ao % Freparation of 14 SHEREE L. BROWN
; 15
15 thiscase
16 Now, it may be that my understanding of the law is 16 DATE
17 incomect, and if it is, we'll o the documents over 17
18 to you, but we're not poing to tum theo over to you
19 pending eithex resuits from you telling us that they are 13 WITNESS TO SIGNATURE
20  admissible or an order of the Commission. 19
21 MR HART: But wc don't have a fair 20
22 cheracterization of the documents, ¥ouke refemringto | 21
23 thase as her notes on this ten-page typed paper. Those 332
24 arcn’t notes. That's 2 ten-page typed document  If's 24
25 not notes. It's a ten-page documment that inchudes alf 25
13 (Pages 43 to 46)
MICHAFL MUSETTA. & ASSOCIATES, INC (813) 221-3171
Attachment A
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing The Florida
Industrial Power Users Group’s Response in Opposition to Tampa Electric Company’s Motion to
Compel Discovery has been furnished by (*) hand delivery, or U.S. Mail this 7th day of

November 2003, to the following:

(*)Wm. Cochran Keating IV
Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassee, Florida 32399-0850

John T. Butler

Steel Hector & Davis LLP
200 S. Biscayne Boulevard
Suite 4000

Miami, Florida 33131-2398

Jeffrey A. Stone

Beggs & Lane

Post Office Box 12950
Pensacola, Florida 32591

Norman H. Horton
Messer, Caparello & Self
215 South Monroe Street
Suite 701

Tallahassee, Florida 32302

Rob Vandiver

Office of the Public Counsel
111 West Madison Street
Room 812

Tallahassee, Florida 32399

Lee L. Willis

James D. Beasley

Ausley & McMullen

227 S. Calhoun Street
Tallahassee, Florida 32302

James A. McGee
100 Central Avenue, Suite CX1D
St. Petersburg, Florida 33701

John T. English

Florida Public Utilities Company
Post Office Box 3395

West Palm Beach, Florida 33402
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Timothy J. Perry



