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Ms. Blanca S. Bayé, Director B2z 2
Division of the Commission Clerk DD o,
and Administrative Services XL =
2540 Shumard Oak Boulevard S
Tallahassee, FL 32399-0870 w &

RE: Docket No. 030867-TL, 030868-TL, 030869-TL & 030961-TI

Dear Ms. Bayé:

Enclosed are an original and fifteen copies of Citizens' Response to Joint Motion
of Verizon Florida, Inc.; Sprint-Florida, Inc.; and BellSouth Telecommunications, Inc.; for
Reconsideration or Clarification of the Prehearing Officer's Second Order Modifying
Procedure for Consolidated Dockets to Reflect Additional Docket, Associated Issues
and Filing Dates for filing in the above-referenced docket.

Also enclosed is a 3.5 inch diskette containing Citizens' Response to Joint Motion
in Microsoft Word 6.0. Please indicate receipt of filing by date-stamping the attached
copy of this letter and returning it to this office. Thank you for your assistance in this

matter.
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

In re: Petition of Verizon Florida Inc. to Reform )

Its Intrastate Network Access and Basic Local ) Docket No. 030867TL
Telecommunications rates in Accordance with ) -

Florida Statutes, Section 364.164

In re: Petition of Sprint-Florida, Incorporated,
To reduce intrastate switched network
Access rates to interstate parity in '
Revenue neutral manner pursuant to
Section 364.164(1), Florida Statutes

Docket No. 030868-TL

In re: Petition by BellSouth
Telecommunications, Inc.,

To Reduce Its Network Access Charges
Applicable To Intrastate Long Distance In
A Revenue-Neutral Manner

Docket No. 030869-TL

In re: Flow-through of LEC Swifched Access Docket No. 030961-TO
Reductions by IXCs, Pursuant to Section

364.163(2), Florida Statutes
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Filed December 1, 2003

CITIZENS' RESPONSE
TO JOINT MOTION OF VERIZON FLORIDA, INC.; SPRINT-FLORIDA, INC.; AND
BELLSOUTH TELECOMMUNICATIONS, INC.; FOR RECONSIDERATION OR
CLARIFICATION OF THE PREHEARING OFFICER’S SECOND ORDER MODIFYING
PROCEDURE FOR CONSOLIDATED DOCKETS TO REFLECT
ADDITIONAL DOCKET, ASSOCIATED ISSUES, AND FILING DATES

The Citizens of Florida (“Citizens”), through Harold McLean, Public Counsel, and
pursuant to Rules 25-22.0376, and 28-106.204, Florida Administrative Code, hereby file their
response to the above-styled motion for reconsideration or clarification (“Joint Motion”) of
Order No. PSC-03-1269-PCO-TL, by Verizon Florida, Inc, Sprint-Florida, Inc., and BellSouth
Telecommunications, Inc. (“ILECs” or “Companies”). In support of this response, Citizens

state that:
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1. On August 27, 2003, the Companies simultaneously filed petitions pursuant to
the authority of section 364.164, Florida Statutes. The Florida Public Service -Commission
("“Commission™) opened three dockets to address these petitions: No. 030867-Tl., No.
030868-TL, and No. 030869-TL. Commission Procedural Order No. PSC-O3-0994-_PCO-TL
consolidated these three dockets for hearing. | :

2. At the Commission’s September 30, 2003, Agenda, the Commission granted
Citizens’ motions to dismiss Companies with leave to amend.

3. On September 30, October 1, and October 2, 2003, respectively, the
Companies refiled their petitions and the matter was set for hearing on December 10 through
December 12, 2003.

4, On October 2, 2003, the Commission opened Docket No. 030961-Tl, to provide
guidelines for the interexchange telecommunications companies (“IXCs”) in flowing through
the ILECs’ switched access reductions to the IXCs' respective customers, in the event that
the Commission approved the ILECs’ petitions.

5. At the Commission’s November 3, 2003, Agenda Conference, after extensive
discussion, the Commission determined that the subject matter of Docket No. 030961-TlI
should be considered concurrently with the ILECs’ petitions in their consolidated dockets.
The Commission also determined at Agenda that it lacked sufficient information upon which
to base a decision in any of the respective dockets. The Commission thus consolidated
Docket No. 030961-TI for hearing with the ILECs’ consolidated docket.

6. On November 10, 2003, the Prehearing Officer issued Order No. PSC-03-
1269-PCO-TL, Second Order Modifying Procedure for Consolidated Dockets to Reflect

Additional Docket, Associated Issues, and Filing Dates.



7. In addition to consolidating Docket No. 030961-TI into the ILECs’ consolidated
dockets and modifying filing dates, the order included a list of 11 issues to be considered at
hearing. _

8. The Companies now argue in their Joint Motion, that issues No. 6 thro_ugh No.
10 are beyond the scope of these dockets, that the Commission lacks a statﬁtory foi.mdation
to consider these issues, that the Prehearing Officer overlooked or failed to consider a point
of law in rendering his order (] 2), and that the Prehearing Officer's Order No. 1269, imposes
“additional criteria” for the ILECs to prove up pursuant to section 364.164(1), which expands
the Commission’s delegated legislative authority (] 3).

9. The Commission should reject in its entirety the Companies’ motion. The
Prehearing Officer followed the directive of the Legislature, issued through section
364.164(1), which provides a clear statutory foundation for the Commission 7to consider
issues No. 1 through 11. The five issues complained about by the Companies impose no
additional criteria to those listed in section 364.164(1), and the inclusion of these issues will
not cause the Commission to act beyond its delegated legislative authority. The Prehearing
Officer has not overlooked or failed to consider any point of law in issuing his Second
Procedural Order.

10.  The Companies assert in § 11 of their motion, that the “only consideration by
the Commission beyond the elimination of support of basic service rates in a revenue-neutral
manner is consideration of whether reduction of the access rates will induce enhanced
market entry.”

11.  The Citizens contend that this assertion is wrong. What the Companies seek is

to impose constraints upon this Commission and the regulatory process that would shield



from public view relevant and critical issues that must be investigated by the Commission.
Section 364.164(1)(a) clearly provides that the Commission shall consider whether granting
a petition will benefit the residential customers. At the November 3, 2003, agenda, the
Commission made clear the importance of the Legislature’s requirement that the ILEC
petitions must result in a benefit to residential customers, as well as the neéessity j’chat the
Commission receives sufficient evidence that that requirement will be met, before the
Commission may, if the other requirements of the statute are also met, grant the ILECs’
petitions.

12. At agenda on November 3, the Commission highlighted the critical nature of
establishing that the ILECs’ petitions either will or will not create a benefit for residential
customers, and also highlighted the close association of access charge reductions -with the
creation of this benefit.

13.  Section 364.163 limits the Commission’s authority to influence the decisions of
the IXCs. The Prehearing Officer has acknowledged this by providing issues No. 6 through
10 as guidelines for the IXCs, not directives. Concomitantly, these issues are designed to
gather information in this consolidated docket - - to gather evidence of, and enlighten the
Commission about, the intentions of the IXCs in flowing through their access charge
reductions. A determination as to whether residential customers will actually derive the
benefit of toll reductions, as a result of the access charge reductions that are bestowed upon
IXCs, is crucial to a Commission decision to grant an ILEC’s petition. Hence, contrary to the
ILECs’ assertion in ] 10, as well as in §[{] 2, 3, 8, 11, 13, 15, 16, and 19 of their motion, the
Commission’s authority to consider Issues No. 6 through No. 10 is inherent in section

364.164, in light of the key importance expressed by the Legislature in section 364.164(1), of



finding there to be in the ILECs’ rebalancing plans, a resultant benefit to residential
customers.

14.  Contrary to the ILECs’ assertion in | 10, issues Nos. 6 through 10 are essential
to the Commission’s ability to make its obligatory finding in section 364.164(1)(a).

Specifically, Issue 6 addresses which, if any, of the Florida IXCs should be reduired to
file tariffs to flow through the benefits of access charge reductions. The Commission clearly
must know which carriers will be required to file tariffs in order to determine whether a
universal benefit will actually flow through to all of Florida's residential customers.

Issue 7 and Issue 8 relate to the timing of the access charge reductions and the
duration of their application, respectively. The benefit returning to residential customers
cannot be gauged with any accuracy without some knowledge as to when consumers might
expect to see long distance rate reductions and for how long these reductions will be in
effect.

Issues 9 and 10 address specifically section 364.164(1)(a), which requires that
residential customers, as opposed to other classes, must benefit from the ILECs’ rebalancing
plans.

15.  In 9] 8, the Companies argue that section 364.164(1) does not provide that the
manner or level of long distance revenue reductions be considered in granting an ILEC’s
petition. They argue in [ 9, that “the Prehearing Officer has overlooked or failed to consider
the plain language of section 364.164(1) and ignored a clear legislative directive on the
issues to be considered.”

16. The Prehearing Officer has not ignored a Legislative directive on what issues

must be considered. In fact, the Prehearing Officer has carefully followed both the directive



of section 364.164(1), as well as the resolution of the full Commission at the November 3
agenda to follow that Legislative directive.

17. The Companies, in {| 12 of their motion, assert that the “clarity” of that
Legislative directive is further illustrated by compariﬁg the language of last year’s bill, CS/HB
1683, “which outlined the findings the Commission was required to make in décidiﬁgrto grant
a petition for rate rebalancing.” Provided in footnote 5, is the language of the 2002 bill. The
Companies argue that in the 2002 bill, the Legislature granted authority to the Commission to
determine whether an ILEC plan would “result in benefits to toll customers.” They argue that
this “grant of authority” has been eliminated in the new statute. But the removal of criterion
(f) from the 2002 bill, regarding “toll customers,” does not remove a grant of authority for the
Commission to investigate the full parameters of what, if any, assurances of “benefit” to
residential customers the ILECs’ plans contain. It does remove a secondary item of focus - -
toll customers, many of whom may not be paying for the reduction in access charges through
increases in their basic local rates. For example, they may be multi-line business customers,
who will not be saddled with an increase in their basic local rates. The statute pointedly
refocuses the attention of the Commission on residential customers, specifically. It also
enhances the criterion itself, through its new word addition and arrangement, providing for
the removal of any subsidy that would itself prevent the creation of a more attractive

competitive local exchange market for the benefit of residential customers. Thus, it is obvious

that the Legislature’s desire is for the Commission to grant a rebalancing plan only if it is
demonstrated by evidence that there is a current subsidy for residential basic local service,
and only if that subsidy is demonstrated to prevent a more competitive local exchange

market, and if so, that the plan benefits residential customers.



Notwithstanding the Companies’ arguments to the contrary, they themselves
recognize the importance of demonstrating that their residential customers will -benefit from
their rebalancing plans. For example, BellSouth issued an executive summary directed to
the new Act - - section 364.264 (copy attached). Tﬁis document, obtained through discovery,
addresses the prospective ILEC petitions. BellSouth itemizes six criteria -that the

Commission must find that the petitions will achieve before the Commission may grant the

petitions. Indeed, BellSouth understands and makes clear that “This bill clearly give the PSC
the authority to deny petitions if any of the above criteria are not met.” (Emphasis in
BellSouth’s original) Item (b), which the Commission must find, asserts that a petition must
“benefit residential customers.”

The “clarity” that was achieved in the new statute, 364.164(1), is that the Commission
is charged with ensuring that residential customers are not only penalized with higher basic
local rates by the ILECs’ rebalancing plans, but rather, that they are aiso benefited by those
plans. It is insufficient for the ILECs, in paragraph 14 of their motion, to posit with an
assumed air of authority, that “Customers will benefit because IXCs are required to reduce
their intrastate long distance revenues by the ‘amount necessary to return the benefits of

such reduction to both its residential and business customers.” That statement alone does
not comprise the evidence that the Commission must have before granting the Companies’
petitions.

18. The ILECs have presented no evidence of any benefits that will flow to their
residential customers due to the increase in their respective residential basic local rates. For

the Commission to fulfill its statutory obligation to the residential customers, the Commission

must track the path of the ostensible flow-through of the access charge reductions to the



residential recipients of those flow-through reductions. At the November 3 agenda, the
Commission made clear the urgency and necessity of doing so. Contrary to the Companies’
assertion in footnote 6, of § 14, the Prehearing Officer has not modified this proceeding to
“dictate how reductions will benefit certain customérs.” Rather, with the issues identified in
his Second Procedural Order, he has appropriately provided the mechanism by Which the
Commission may use its available delegated legislative authority to gather sufficient
evidence to determine whether the ILECs’ plans will, in fact, benefit residential consumers.
19. The Companies’ arguments that the Prehearing Officer has positioned the
Commission to exercise an ulfra vires act by exceeding its legislative authority are
unfounded. The Prehearing Officer has not added to the criteria listed in section 364,164(1)
to be considered by the Commission. The Commission will not be “second guessing the
findings of "the Legislature,” but will instead be diligently following the directive of the
Legislature to actually determine what granting the petitions would provide in the way of
benefits to residential customers.
For the above-stated reasons, the Commission should deny, in its entirety, the
Companies’ motion for reconsideration or clarification.
Respectfully submitted,
Harold McLean

Public Counsel
Florida Bar No. 193591

H F. Mann

Associate Public Counsel
Florida Bar No. 763225
Office of Public Counsel
C/o The Florida Legislature
111 W. Madison Street



Room 812
Tallahassee, FL 32399-1400

(850) 488-9330

Attorneys for Florida's Citizens



DOCKET NOS. 030869-TL, 030868-TL, 030867-TL and 030961-TI
CERTIFICATE OF SERVICE :

| HEREBY CERTIFY that a copy of the foregoing Citizens' Response to Joint
Motion of Verizon Florida, Inc.; Sprint-Florida, Inc.; and BellSouth
Telecommunications, Inc.; for Reconsideration or Clarification of the Prehearing
Officer's Second Order Modifying Procedure for Consolidated Dockets to- Reflect
Additional Docket, Associated Issues and Filing Dates has been furnished by U.S.

Mail, hand-delivery and/or overn

December, 2003.

Beth Keating, Esquire

Division of Legal Services

Fla. Public Service Commission
2540 Shumard Oak Blvd.
Tallahassee, FL 32399-0850

Michael B. Twomey
Post Office Box 5256
Tallahassee, FL 32314-5256

Lyn Bodiford

State Affairs Coordinator
AARP

200 West College Street
Tallahassee, FL 32301

Donna McNulty

MCI WorldCom, Inc.

1203 Governors Square Blvd.
Suite 201

Tallahassee, FL 32301-2960

Michael Gross

Florida Cable Telecomm. Assn.
246 East 6th Avenue
Tallahassee, FL 32303

Charles Rehwinkel, Esquire
Srint-Florida, Incorporated
1313 Blair Stone Road
FLTHO0107

Tallahassee, FL 32301

ight delivery to the following parties on this 1st day of

Nancy B. White

c/o Nancy H. Sims

BellSouth Telecommunications, Inc.
150 South Monroe Street, Suite 400
Tallahassee, FL 32301

Mark Cooper
504 Highgate Terrace
Silver Spring, MD 20904

Tracy Hatch/Chris McDonald
AT&T

101 North Monroe, Suite 700
Tallahassee, FL 32301

Richard Chapkis

Vice President & General Counsel
Verizon Florida, Inc.

201 North Franklin Street
FLTCO0007

Tampa, FL 33602

Susan Masterton, Esquire
Sprint-Florida, Incorporated
P.O. Box 2214
Tallahassee, FL 32316

John P. Fons, Esquire
Ausley & McMullen
P.O. Box 391
Tallahassee, FL 32302
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Brian Sulmonetti

MCI WorldCom

Concourse Corporate Center

Six Concourse Parkway, Suite 3200
Atlanta, GA 30328

Floyd Self, Esquire

Messer, Caparello & Self
Post Office Box 1876
Tallahassee, FL 32302-1876

i

HF. Mann
Associate Public Counsel
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Tele-competition, Innovation and

Infrastructure Act of 2003

In 1895, with the goal of creating a competitive telscommunications marketplace, the
_ - Florida Legislature passed a bill that re-wrote the Florida Telecom Act. It was a first
. step in the pracess to give Florida a market driven telecom Industry. The proposed Tele-
corpetition Innovation and Infrastructure Act of 2003 is the next step. It provides a
framework that will lead Florida inta the modern telacom age while still protecting the
. consumer., .

The Tele-competition Innovation and Infrastructure Act of 2003 recognizes that In order
~ to modamize Florida's telecom marketplace it is important that there is a regulatory
~pracess that resides with the PSC ta make necessary adjustments, when petitioned to
. do 80 by the industry and within guidelines set forth by the Legislature.

* This legislation doss not mandate any rate changs, increass or decreass, in 8ccess
..charges or basic local tates. Instead it qives the PSC the absolute authority to make

rate decisions.

This legislation makes a number of other significant changes to the current telecom
statute designed to sstablish the framework 1o modsmize Florida's telecom industry,
thus making it more competitive while maintaining traditional values of consumer
protection.

These changes are listed below:

1. Extends Universal Service and Carrier of last resort obligations for ILECs until
. January 1, 2009. . : B

2, Enhances the Lifeline program which protects the poor and most vuinerable
Floridian's ablility to have phone service.'Currently there are approximately
800,000 Floridians eligible for Lifeline service. Under this legislation that number
would increase to approximately one million and require providers to promote the
program, '

3. Voics over Internet Pratocaol (VolP) is shielded from legacy regulation. Florida will
be the first state in the nation to protect this new and emerging technology from
the legacy regulation of the fast céntury. This is important because many experts
believe that voice communications over the Intemet (VolP) will provide residential
customers with a competitive cholce among several providers.

4. Changes all refererices to new entrants from Alternative Local Exchangs
Companies (ALEC) to Competitive Local Exchange Companies (CLEC). This

change is deslgned to canform Florida's Telecarn Act to the prevailing tarminology
used nationally. ’

A Y

- FL Docket No. 030869-TL OPC 1st 016
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5. Dersgulation of Intrastate Interexchange Telecom Companiles (IXC)
Recognizing that the long distance market Is now a highly competitive industry,
this blll eliminates IXC companies from the definition of a telecommunication
company. This bill does not deregulate IXCs obligations to the following:

a) flling schedules of rates with the FSG

b) payment of access charges

c) .one-call cable focation identification system
d) slamming and cramming violations

e) assessment of taxes

f) assessment of reguiatory fees

g) Lifeline obligation

6 Access Reform

o After July 1, 2003 ILECs may petmon the PSC to reduce intrastate
access charges in a revenue-neutral manner. The PSC must issue a
final order within 80 days granting or denying the petition.

¢ The bill mandates that the PSC must find that granting petition will: -
: a) make local residential competitian more attractive

b) benefit residential consumers

¢) - induce market entry

d) move access charges to parity

e) occurover & period of 20 4 years

f) be revenue nautral

- This bill cleardy gives the PSC the authonty 1o deny peﬂtions if any of
- -the akuve cnteria are not met.

e In m’e'event that the PSC grants the petition for a rate adjustment, a
new revenue basket is created that consists of baslc local telecom
_fevenues and access revenues.

. Bacausa this lagistation Is required to be revenue-nsutral, as access
rates are reduced to parity, basic local rates are allowad to increass.
‘The PSC will look at the process on an annual basis to assure that
rate adjustments are justified.

e Any In-state connection fees charged by IXCs shall be. ellmlnated ina
tevenue neutral manner.




85/87/83 18:@3 . . NQ-435 Fesda49

o In the event the FCC or the PSC issues a final order exempting VolP
from access charges, resulting in an immediate cut in access revenue
to the ILECs, the ILECs may accelerate their access reductions and
baslic local increases in a revenus nautral manner.

7. Exemption of Broadband and Information Services from Local Govemmant
Regulation. . :

o While preserving rights-of-way authority of local govemments under
foderal and state law, this bill exempts broadband services from any
other local regulation. This will provide a uniform regulatory framework
in Florida that will allow for a rapid rollout of broadban.d services.

8. After the ILECs access rates have besn reduced 1o panty, ILECs may elect to treat
their basic local service regulated the same way non-basic service Is now
regulated. This will aliow pricing flexibility similar to the flexibility now avallable for
the ILECs' competitive business services. Also allows the ILECs the same service .
quality levels pemitted to their competltors. However, the PSC can step in and
restore or adjust the level of service quality changes.

9. Afterthe ILEC's access rates have been reduced to parity, an ILEC may petition the
PSC to have its level of regulation reduced to a level equal with its compestitors.
The ILEC must show that granting the petition would be In the public interest and
must reduce its intrastate switched network access rates to less than one cent.
PSC must find that the level of competition faced by ILEG is, and will conﬂnue to
be, sufficlent to control ILECs' pricing and market behavlor

10.Enhanced protaections against potential {LEC antlcompetltwe pricing. In addition to
all existing protections in Floiida law thisbill grants the PSC new powers to enjoin
- alleged anticompetitive basic local reductions by ILECs.

In conclusion, this bill takes the next step in creating a competitive telecom market
place in Florida. It provides for a great deal of consumer protection by placing the PSC
in charge of rate adjustments and regulatory changes. It allows the PSC to continue to

_protact the consumer. This bill expands Lifeline to an additional 200,000 Floridians
and creates an excellent environment for the deployment of new technology.
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