Legal Department

Nancy B. White
General Counsel - Florida

BellSouth Telecommunications, Inc.
150 South Monroe Street

Room 400

Tallahassee, Fiorida 32301

(305) 347-5558

December 8, 2003
Mrs. Blanca S. Bay6
Director, Division of the Commission Clerk
and Administrative Services -
Florida Public Service Commission
2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850

Re: Docket No. 030869-TP: Petition by BellSouth Telecommunications, Inc. to Reduce
its Network Access Charges Applicable to Intrastate L.ong Distance in a Revenue-
Neutral manner

Docket No. 030867-TP: Petition by Verizon Florida, Inc. to reform intrastate network
access and basic local telecommunications rates in accordance with Section
364.164, Florida Statutes

Docket No. 030868-TP: Petition by Sprint-Florida, Incorporated to reduce intrastate
switched network access rates fo interstate parity in revenue-neutral manner
pursuant to Section 364.164(1), Florida Statutes

Docket No. 030961-TP: Flow-through of LEC Switched Access Reductions by IXCs,
Pursuant to Section 364.163(2), Florida Statutes

Dear Ms. Baybé:

Enclosed is an original and fifteen copies of Joint Response of Verizon Florida,
Inc., Sprint-Florida, Inc., and BellSouth Telecommunications, Inc., in Opposition to
AARP'S Request for Official Notice, which we ask that you file in the captioned dockets.

A copy of this letter is enclosed. Please mark it to indicate that the original was
filed and return the copy to me. Copies have been served to the parties shown on the
attached Certificate of Service.

Sincerely,

SV
Nancy B. White C m\

cc: All Parties of Record
Marshall M. Criser |l
R. Douglas Lackey
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CERTIFICATE OF SERVICE
Docket Nos. 030867-TP, 030868, 030869-TL and 030961-TP

| HEREBY CERTIFY that a true and correct copy of the foregoing was served via

Electronic Mail and FedEx this 8™ day of December, 2003 to the following:

Beth Keating, Staff Counsel

Felicia Banks, Staff Counsel
Patricia Christensen, Staff Counsel
Lee Fordham, Staff Counsel
Florida Public Service Commission
Division of Legal Services

2540 Shumard Oak Boulevard
Tallahassee, FL 32399-0850
Phone: (850) 413-6212

Fax: (850) 413-6250

bkeatin sc.state.fl.us

fbanks@psc.state.fl.us
pchriste@psc.state.fl.us
cfordham(@psc.state.fl.us

Chatrlie Beck

Deputy Public Counsel

Office of Public Counsel

111 West Madison Street, Room 812
Tallahassee, FL 32399-1400
Phone: (850) 488-9330

Fax No. (850) 488-4491

Beck.Charles@leg.state.fl.us

Michael A. Gross

VP Reg. Affairs & Reg. Counsel
Florida Cable Telecomm. Assoc.
246 East 6th Avenue
Tallahassee, FL 32303

Tel. No. (850) 681-1990

Fax. No. (850) 681-9676

mgross@fcta.com

Richard A. Chapkis (+)

Verizon Florida, Inc.

One Tampa City Center

201 North Franklin Street (33602)
Post Office Box 110, FLTC0007
Tampa, Florida 33601-0110

Tel. No. (813) 483-2606

Fax. No. (813) 204-8870

Richard.chapkis@verizon.com

Verizon Florida, Inc.

Ms. Michelle A. Robinson

106 East College Avenue, Suite 810
Tallahassee, FL 32301-7704

Tel. No. (813) 483-2526

Fax. No. (813) 223-4888

Michel!e.Robinson@verizon.com

Susan S. Masterton

Charles J. Rehwinkel (+)

Sprint Comm. Co. LLP

1313 Blair Stone Road (32301)
P.O. Box 2214

MC: FLTLHO0107

Tallahassee, FL 32316-2214
Tel. No. (850) 847-0244

Fax. No. (850) 878-0777

Attys. for Sprint LP
Susan.masterton ail.sprint.co
charles.j.rehwinkel@mail.sprint.com

0030639



John P. Fons (+)

Ausley & McMullen

227 South Calhoun Street
Tallahassee, FL 32301
Tel. No. (850) 224-9115
Fax. No. (850) 222-7560

jffons@ausley.com

Michael B. Twomey (+)

8903 Crawfordville Road
Tallahassee, FL 32305

Tel. No. (850) 421-9530

Fax No. (850) 421-8543

Email: miketwomey@talstar.com
Represents AARP

Represents Common Cause
Represents Sugarmill Woods

Mark Cooper (+)

504 Highgate Terrace
Silver Spring, MD 20904
Tel. No. (301) 384-2204
Fax. No. (301) 236-0519

markcooper@aol.com
AARP Witness

Floyd Self, Esq.
Messer, Caparello & Self, P.A.

215 South Monroe Street, Suite 701

Tallahassee, FL 32301
Tel. No. (850) 222-0720
Atty. for AT&T

Atty. for MCI

fself@lawfla.com

Tracy W. Hatch (+)
AT&T Communications
101 North Monroe Street
Suite 700

Tallahassee, FL 32301

thatch@att.com

Donna McNulty, Esq.

MCI WorldCom Comm,, Inc.
1203 Governors Square Blvd.
Suite 201

Tallahassee, FL. 32301-2960

donna.menulty@mci.com

George Meros

Gray Robinson, P.A.

301 S. Bronough St., Suite 600
Tallahassee, FL 32301

Mail: P.O. Box 11189
Tallahassee, FL 32302-3189
Tel. No. (850) 577-9090

Fax. No. (850) 577-3311

GMeros@gray-robinson.com

John Feehan

Knology, Inc.

1241 O.G. Skinner Drive
West Point, Georgia 31833
Tel. No. (706) 634-2828
Fax. No. (706) 645-0148

john.feehan@knology.com

Charles J. Christ, Jr.

Jack Shreve

Office of the Attorney General
PL-01 The Capitol

Tallahassee, Florida 32399-1050

Tel. No. (850) 414-3300
Fax. No. (850) 410-2672

ag@oag.state fl.us

Harris R. Anthony

BellSouth Long Distance, Inc.
400 Perimeter Center Terrace
Suite 350

Atlanta, GA 30346

Tel. No. (770) 352-3116

harris.anthony@bellsouth.com




Ben Wilcox

Executive Director
Common Cause Florida
704 West Madison Street
Tallahassee, FL 32304
Tel. No. (850) 222-3883
Fax. No. (850) 222-3906

cmncause@infionline.net

Noney B Wit

Nancy B. White  ( (f4)

(+) Protective Agreement
(*) Hand Delivered



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION

Inre: Petition by Verizon Florida Inc.
to reform intrastate network access
and basic local telecommunications
rates in accordance with Section
364.164, Florida Statutes.

In re: Petition by Sprint-Florida,
Incorporated to reduce intrastate
switched network access rates

to interstate parity in revenue-neutral
manner pursuant to Section 364.164(1),
Florida Statutes.

In re: Petition for implementation of
Section 364.164, Florida Statutes, by
rebalancing rates in a revenue-neutral
manner through decreases in intrastate
switched access charges with offsetting
rate adjustments for basic services, by
BellSouth Telecommunications, Inc.

In re: Flow-through of LEC switched
access reductions by IXCs, pursuant to
Section 364.163(2), Florida Statutes.

R i N N g A W W W MR T ) WP NV A N A N ey

Docket No. 030867-TL

Docket No. 030868-TL

Docket No. 030869-TL

Docket No. 030961-TI

FILED: December 8, 2003

JOINT RESPONSE OF VERIZON FLORIDA, INC.; SPRINT-FLORIDA, INC.; AND

BELLSOUTH TELECOMMUNICATIONS, INC.; IN OPPOSITION TO
AARP’S REQUEST FOR OFFICIAL NOTICE

Verizon Florida, Inc., Sprint-Florida, Inc., and BellSouth Telecommunications, Inc.

(“Joint Petitioners™), pursuant to Rule 28-106.204(1), Florida Administrative Code, file this

Response in Opposition to AARP’s Request for Official Notice and state:

1. Joint Petitioners filed their petitions and direct testimony to implement section

364.164' by rebalancing rates in a revenue-neutral manner through decreases in intrastate

1

All references to “section” or “sections” are to the 2003 version of the Florida Statutes.



switched access charges with offsetting rate adjustments for basic local services. A hearing is
scheduled for December 10 - 12, 2003.

2. On December 3, 2003, AARP filed a Request for Official Notice requesting the
Commission to take official notice of transcripts attributed to floor debates in the Florida House
and Senate. AARP offered the transcripts in an effort to show the legislative intent b-ehind -
section 364.164(1)(a) and (b), Florida Statutes. AARP Request at 2.

3. The Commission should deny AARP’s Request for Official Notice because there
is no need for resort to extrinsic aids to prove what the legislation means. In addition, the
transcripts offered by AARP are not authenticated reliable evidence of what was said in
legislative floor debates.

4, AARP’s request is premised on its assertion that subsections (1)(a) and (b) of
section 364.164 “are sufficiently unclear in their meaning” that it is not possible to ascertain the
legislative intent without resort to legislative history."‘ AARP Request at 2. The premise of
AARP’s request is incorrect: the legislative directive is clear and unambiguous.

5. Section 364.164(1) provides that in determining whether to grant or deny a
petition, the Commission is required to

“. .. consider whether granting the petition will:

(a) Remove current support for basic local telecommunications services that

prevents the creation of a more attractive competitive local exchange market
for the benefit of residential consumers.

(b) Induce enhanced market entry.

(c) Require intrastate switched network access rate reductions to parity over a

period of not less than 2 years or more than 4 years.

(d) Be revenue neutral as defined in subsection (7) within the revenue category
defined in subsection (2).

2 AARP’s own witness, Dr. Mark N. Cooper, has acknowledged that paragraphs (c) and (d)
are clear: “Sections (c¢) and (d) are seemingly straightforward enough ... [and subsection (b) is]
seemingly more clear.” Direct Testimony of Witness Cooper at 4-5.



6. The Florida Supreme Court has instructed that it is improper to turn to legislative
history unless and until the threshold question of \;vhether the statutory language at issue is not
clear on its face is addressed; when the legislation is clear, the inquiry into legislative intént
starts and stops with the plain meaning of the words chosen by the legislature. Florida
Convalescent Centers v. Somberg, 840 So. 2d 998 (Fla. 2003). In Somberg, the court expl.ained
the governing principles as follows:

It is well settled that legislative intent is the polestar that guides a
court’s statutory construction analysis. When the Court construes a
statute, we look first to the statute’s plain meaning. Furthermore,
when the language of the statute is clear and unambiguous and
conveys a clear and definite meaning, there is no occasion for
resorting to rules of statutory interpretation and construction; the
statute must be given its plain and obvious meaning.

¥ % %

[W]e find the plain language of section 400.023(1) to explicitly
and clearly create a cause of action separate and independent from
the Wrongful Death Act with its own damages. Therefore, there is
no need to resort to an examination of legislative history or other
rules of statutory interpretation and construction to determine that
section 400.023(1) damages are not controlled by the Wrongful
Death Act.

840 So. 2d at 1000-1001 (citations and quotes omitted).

7. Notably, the court in Somberg resolved conflicting decisions by two district
courts of appeal, in which the courts reached diametrically opposite conclusions on how the
legislature intended the statutory language to be interpreted. The district courts had resorted to
legislative history and considered various aspects of committee reports and floor debates. This
example is a vivid demonstration of why the Commission should resist the invitation to resort to

a review of legislative history,> whether it be the portion of legislative history offered by the

3 Just as in Somberg, consideration of the floor debates themselves would confirm that the

statutory language is clear and unambiguous; but as the court in that case held, it is unnecessary



AARP or the reams of other material that comprise the legislative history. Ambiguities can be
manufactured, interpretations can be suggested that are contrary to those clear from the actual
language in the statutes, and the end result could be a misinterpretation of the law as actually
enacted.

8. A review of the testimony of Witness Cooper on behalf of AARP sh()\;vs that 't:he
intent of AARP in requesting official notice of the floor debates is not to clarify an ambiguity in
the statute, but rather to manufacture an ambiguity and to suggest an interpretation that is
contrary to the actual language of the statute. For example, at page 5 of Witness Cooper’s Direct
Testimony regarding the requirement that the Commission “consider whether granting the
petition will ... (b) Induce enhanced market entry,” Witness Cooper states as follows:

While this subsection is seemingly more clear, the legislative debate and

statements by the legislation’s supporters appear to state that the Florida

Legislature intended that ‘competition would have to be proven to result’ as

opposed to merely being more likely to result from residential and single-line

business rates being increased at the levels requested.

Witness Cooper, thus, acknowledges the clarity of the statutory language, but nonetheless
attempts to fabricate an ambiguity through his reference to selected statements in the floor
debate.

9. Witness Cooper makes a similar attempt to fabricate ambiguity with regard to
paragraph 364.164(1)(a) in arguing that the Legislature intended that paragraph to require a

demonstration that “residential customers be shown to receive actual net financial benefits in the

form of lower overall monthly bills through offsetting reductions in intrastate toll rates.” Cooper

(and therefore inappropriate) to take the step of considering legislative history simply to support
the determination that the statute is clear.



Direct Testimony at 14. That simply is not what the law states, and again, the purpose sought in
citing to selected portions of the floor debate is to create ambiguity where none exists.

10.  The First District Court of Appeal emphasized the dangers of resorting to
legislative history, and in particular, the unreliability of comments made by l_egislatorsr during
floor debate, in Smith v. Crawford, 645 So. 2d 513, 525 fn 8 (Fla. 1 DCA 1994), as follows::

It appears as though the trial court’s misreading of the Act grew
out of its misplaced reliance on comments made during legislative
floor debate. This result shows the inherent difficulties in using
such evidence to illuminate legislative intent. Commentators have
frequently discussed the unreliability of comments made during
floor debate: Courts have generally refused to consider statements
made during floor debate as evidence of legislative intent. Various
reasons have been advanced for this rule. Some legislators may
not have been present during floor debate. Often what is said in
debate is for the benefit of constituents only and may be regarded
by courts as self serving.  Furthermore, supporters of a
controversial measure may fear that too much explanation and
discussion will cause its defeat, and thus they attempt to minimize
debate. ... [L]egislative history ... has the potential to mute (or
indeed override) the voice of the statute itself, .... and even
encourage the court to engage in high fiction in interpreting
statutes. ... In fact, ... it sometimes seems that citing legislative
history is still ... akin to looking over a crowd and picking out your
friends.

Id (citations and quotes omitted). These comments are particularly apt in this case.

11.  AARP, through the Direct Testimony of Witness Cooper, is asking the
Commission to expand the scope of section 364.164(1) to require the Commission to consider as
a criteria in determining whether to grant or deny the rebalancing petitions to what levels the
interexchange carriers will reduce specific toll rates. Nowhere in that subsection is that

enumerated as a criteria for determining whether to grant or deny the rebalancing petitions.



12.  The Commission should determine that the statutes at issue in this proceeding are
not unclear or ambiguous, and that there is no need to take official recognition or to resort to
select legislative history in the form offered by AARP.

13.  Further, the Commission should deny AARP’s Request for Official Notice
because the transcripts AARP offers are not authenticated as reliable. -

14.  AARP filed its request for official notice pursuant to section 90.204, part of the
Florida Evidence Code, which provides the procedure for requesting judicial notice of matters
contained in sections 90.201 and 90.202. AARP does not identify any provisions in these two
sections that require or allow judicial notice of the proffered transcripts. There are no categories
in section 90.201 (listing the matters of which courts must take judicial notice) that could
arguably apply. The only category in section 90.202 (listing the matters of which courts may
take judicial notice) that appears broad enough to even arguably apply is subsection (12):
“[flacts that are not subject to dispute because they are capable of accurate and ready
determination by resort to sources whose accuracy cannot be questioned.”

15.  Here, AARP’s Request for Official Notice is of transcripts prepared in October by
a Court Reporter certified to be from “an audiotape.” Such a transcript prepared by court
reporter not actually present at the proceedings is hearsay. See, e.g., Manuel v. State, 737 So. 2d
580 (Fla. 1st DCA 1999);, Duggan v. State, 189 So. 2d 890 (Fla.App. 1966). The legislative
transcripts at issue are not “sources whose accuracy cannot be questioned,” and the Commission
should deny AARP’s Request for Official Notice of such transcripts.

For the reasons expressed, Joint Petitioners respectfully request that AARP’s Request for

Official Notice be DENIED.



Respectfully submitted this 8™ day of December, 2003.

VERIZON FLORIDA, INC. BELLSOUTH TELECOMMUNICATIONS, INC.

bo Nty B Wit

( M) Nancy B. White C.L)Q)

James Meza, 11

Richard A. Chapkis
Verizon Legal Department

201 N. Franklin St. c¢/o Nancy Sims
Tampa, FL 33601 - 150 South Monroe Street
(813) 483-1256 Suite 400

Tallahassee, FL. 32301
(305) 347-5558

R. Douglas Lackey
Meredith E. Mays

675 W. Peachtree Street
Suite 4300

Atlanta, GA 30375
(404) 335-0750

SPRINT-FLORIDA, INCORPORATED

q
QEM\P 15
John P. Fons
Fla. Bar No. 0280836 Cﬂ'ﬂ)
Ausley & McMullen
227 South Calhoun Street

Tallahassee, FL 32301
850-425-5431

Susan S. Masterton

Fla. Bar No. 0494224

1313 Blair Stone Road (32301)
P.O.Box 2214

MC: FLTLHO0107
Tallahassee, FI. 32316-2214
(850) 847-0244
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