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BEFORE THE 
FLORIDA PUBLIC SERVICE COMMISSION 

I n  t h e  M a t t e r  o f  

P E T I T I O N  BY VERIZON FLORIDA DOCKET NO. 030867-TL 
I N C .  TO REFORM INTRASTATE 
NETWORK ACCESS AND B A S I C  LOCAL 
TELECOMMUNICATIONS RATES I N  
ACCORDANCE WITH SECTION 364.164, 
FLORIDA STATUTES. 

P E T I T I O N  BY SPRINT-FLORIDAy DOCKET NO. 030868-TL 
INCORPORATED TO REDUCE 
INTRASTATE SWITCHED NETWORK 
ACCESS RATES TO INTERSTATE 
PARITY I N  REVENUE-NEUTRAL 
MANNER PURSUANT TO SECTION 
364.164(1), FLORIDA STATUTES. 

P E T I T I O N  FOR IMPLEMENTATION OF DOCKET NO. 030869-TL 
SECTION 364.164, FLORIDA 
STATUTES, BY REBALANCING RATES 
I N  A REVENUE-NEUTRAL MANNER 
THROUGH DECREASES I N  INTRASTATE 
SWITCHED ACCESS CHARGES WITH 
OFFSETTING RATE ADJUSTMENTS 
FOR B A S I C  SERVICES, BY BELLSOUTH 
TELECOMMUNICATIONSy I N C .  

FLOW-THROUGH OF LEC SWITCHED DOCKET NO. 030961-TI 
ACCESS REDUCTIONS BY I X C S ,  
PURSUANT TO SECTION 364.163(2), 
FLORIDA STATUTES. 
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BEFORE: 

2 

CHAIRMAN L I L A  A.  JABER 
COMMISSIONER 1. TERRY DEASON 
COMMISSIONER BRAULIO L .  BAEZ 
COMMISSIONER RUDOLPH 'I RUDY" BRADLEY 
COMMISSIONER CHARLES M. DAVIDSON 

DATE : Wednesday, D e c e m b e r  10, 2003 

T I M E :  commenced a t  11:29 a.m. 

PLACE: B e t t y  E a s l e y  C o n f e r e n c e  C e n t e r  
4075 E s p l a n a d e  Way, Room 148 
Tallahassee, F l o r i d a  

REPORTED BY: MARY ALLEN NEEL, RPR 
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APPEARANCES: 

HAROLD MCLEAN, ESQUIRE, CHARLES BECK, ESQUIRE 

and H.F.  MANN, ESQUIRE, O f f i c e  o f  p u b l i c  Counsel, c/o 

The F l o r i d a  Leg is la tu re ,  111 West Madison S t r e e t ,  Room 

812, Tal 1 ahassee, F1 o r i  da 32399-1400, appeari ng on 

beha l f  o f  the  o f f i c e  o f  p u b l i c  counsel. 

RICHARD CHAPKIS, ESQUIRE, V e r i  zon F1 o r i  da Inc .  , 
201 N. F rank l i n  S t r e e t ,  FLTC0007, Tampa, F l o r i d a  

33602, appearing on b e h a l f  o f  Ver izon F l o r i d a  I n c .  

JOHN FONS, ESQUIRE, and MAJOR HARDING, ESQUIRE, 

Aus ley  Law F i r m ,  P.O. Box 391, Tallahassee, F l o r i d a  

32302, and SUSAN MASTERTON, ESQUIRE, Sp r in t -F lo r i da ,  

Incorporated,  (MCFLTLH00107), P.O. Box 2214, 

Tal 1 ahassee, F1 o r i  da 32316-2214, appeari ng on behal f 

o f  Sp r in t -F lo r i da ,  Incorporated.  

CHARLES REHWINKEL, ESQUIRE, Sp r in t -F lo r i da ,  

Incorporated,  P.O. Box 2214, Tallahassee, F l o r i d a  

32316-2214, appearing on beha l f  o f  S p r i n t  

Communi ca t ions  Company L imi ted  Par tnersh ip.  

NANCY WHITE, ESQUIRE, R. DOUGLAS LACKEY, and 

MEREDITH E. MAYS, B e l  1 South Tel ecommuni ca t i ons  , I n c .  , 
c/o Ms. Nancy H. S i m s ,  150 South Monroe S t r e e t ,  S u i t e  

400, Tal 1 ahassee, F1 or! da 32301-1556, appeari ng on 

beha l f  o f  B e l  1 South Tel ecommuni ca t i ons  , I n c .  

FLORIDA PUBLIC SERVICE COMMISSION 
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APPEARANCES CONTINUED: 

CHARLIE CRIST ,  ESQUIRE, and JACK SHREVE, 

ESQUIRE, o f f i c e  o f  t h e  At to rney  General, PL-01 ,  The 

cap i  to1  , Ta l  1 ahassee, F l o r i d a  32399-1050, appear i  ng 

on beha l f  o f  t h e  o f f i c e  o f  t h e  At to rney  General.  

HARRIS ANTHONY, Bel lSouth Long Dis tance,  InC.,  

400 Perimeter Center Terrace, #350, A t l a n t a ,  Georgia 

30346-1231, appearing on behalf o f  B e l l s o u t h  Long 

D i  stance, I n c .  

GEORGE MEROS, ESQUIRE, Gray, H a r r i s  & Robinson, 

P.O.Box 11189, Tallahassee, F l o r i d a  32302, appearing 

on beha l f  o f  Knology o f  F l o r i d a ,  I n c .  

TRACY HATCH, ESQUIRE, Messer Law F i rm,  101 North 

Monroe S t r e e t ,  Su i te  700, Tal lahassee, F l o r i d a  

32301-1549, appeari ng on beha l f  o f  AT&T Communi ca t i ons  

o f  t he  southern States.  

DONNA C. MCNULTY, ESQUIRE, Messer Law F i rm,  1203 

Governors Square Blvd.  , Su i te  201, Tal 1 ahassee, 

F l o r i d a  32301-2960, appearing on beha l f  o f  M C I  

worldcom communi ca t ions ,  I n c .  

FLOYD SELF, ESQUIRE, and GARY EARLY, ESQUIRE, 

Messer Law F i rm,  P.O. Box 1876, Tallahassee, F l o r i d a  

32302-1876, appearing on beha l f  o f  AT&T 

Communi c a t i  OnS/MCI Worl dcom. 
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APPEARANCES CONTINUED: 

MICHAEL B .  TWOMEY, ESQUIRE, P.O. BOX 5256, 

Tal lahassee, F l o r i d a  32314-5256, appearing on beha l f  

o f  AARP/Common C a u s e  F1 o r i  d a / S u g a r m i  11 woods C i v i  c 

A s s o c i  a t i  on. 

P A T R I C I A  CHRISTENSEN, ESQUIRE, BETH KEATING, 

ESQUIRE, LEE FORDHAM, ESQUIRE and F E L E C I A  BANKS, 

ESQUIRE, FPSC G e n e r a l  C o u n s e l ' s  O f f i c e ,  2540 shumard 

oak B o u l e v a r d ,  Tal lahassee, F l o r i d a  32399-0850, 

appeari ng on beha l f  o f  t h e  C o m m i s s i o n  S t a f f .  
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P R O C E E D I N G S  

CHAIRMAN JABER: A l l  r i g h t .  We're go ing to 

go ahead and g e t  s t a r t e d  w i t h  t h e  e v i d e n t i a r y  p o r t i o n  

o f  t h e  hear ing.  s t a f f  counsel, please read t h e  

n o t i  ce. 

MS. KEATING: BY n o t i c e  issued November 17 ,  

2003, t h i s  t i m e  and p lace  have been s e t  f o r  a hear ing  

i n  Docket Nos. 030867, 030868, and 030869, and 030961. 

The purpose i s  as s e t  f o r t h  i n  t h e  n o t i c e .  

CHAIRMAN JABER: Thank YOU. 

I f  t h e r e  are  any conversat ions i n  t h e  back 

o f  t h e  room, I r e s p e c t f u l l y  request t h a t  you a l l  t ake  

them outs ide .  we are  about t o  s t a r t  t he  e v i d e n t i a r y  

p o r t i o n  o f  t he  hear ing.  

And w i t h  t h a t ,  l e t ' s  take  appearances. 

MS. WHITE: Nancy wh i te  on b e h a l f  o f  

B e l  1 South T e l  ecommuni ca t ions .  

beha l f  o f  Be l l sou th  i s  Doug Lackey and Meredi th  Mays. 

MR. CHAPKIS: Richard chapkis on b e h a l f  o f  

A1 so appearing on 

ver i  zon. 

CHAIRMAN JABER: I ' m  sor ry .  L e t  back Up. 

Nancy wh i te ,  Doug Lackey. 

MS. WHITE: And Meredi th Mays, M-a-y-s. 

CHAIRMAN JABER: GO ahead. 

MR. CHAPKIS:  Richard chapkis on beha l f  o f  

FLORIDA P U B L I C  SERVICE COMMISSION 
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v e r i  zon. 

CHAIRMAN JABER: Thank YOU. 

MR. FONS: ~ o h n  P. Fons O f  t h e  Ausley law 

f i r m  on beha l f  o f  Sp r in t -F lo r i da .  A lso  appearing w i t h  

me i s  Susan Masterton o f  s p r i n t ,  and a l s o  appearing 

w i t h  me today i s  former c h i e f  Jus t i ce  Major Harding 

w i t h  the  Ausley law f i r m .  

CHAIRMAN JABER: Thank you. 

MR. BECK: Harold McLean, R ick  Mann, and 

Char l i e  Beck, o f f i c e  o f  t h e  p u b l i c  Counsel, appearing 

on beha l f  o f  F l o r i d a ' s  c i t i z e n s .  

ATTORNEY GENERAL CRIST:  char1 i e c r i  s t ,  

At torney General, appearing on beha l f  o f  t he  people o f  

F lo r i da .  

MR. TWOMEY: Madam chairman and 

Commi s s i  oners , M i  ke TWC"y appeari ng on beha l f  o f  

AARP, Common C use F lo r i da ,  and sugarmi l l  woods C i v i c  

Associat ion,  I n c .  

MR. MEROS: Commissioners, George MerOS on 

beha l f  o f  Knology o f  F lo r i da ,  I n c .  

MR. EARLY: Gary Ear ly  o f  t h e  law f i r m  o f  

Messer, Caparel lo & S e l f ,  appearing on beha l f  o f  AT&T 

o f  the  Southern States and M C I .  I would a l s o  l i k e  t o  

enter  an appearance f o r  Floyd S e l f ,  a l s o  w i t h  t h e  f i r m  

o f  Messer, capare l l o  & s e l f ,  a lso  appearing on beha l f  

FLORIDA PUBLIC SERVICE COMMISSION 
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o f  AT&T and M C I .  

MS. MCNULTY: Donna M C N U l t y  appear ing on 

b e h a l f  o f  M C I  wor l  dcom Communi ca t i ons ,  I n c .  

MR. HATCH: Tracy Hatch appear ing on b e h a l f  

o f  AT&T Communications o f  t he  southern Sta tes ,  LLC. 

MR. REHWINKEL : Madam cha i  rman , I 've 

a1 ready entered an appearance, b u t  char1 es Rehwi nkel  

on b e h a l f  -- appearing i n  t h i s  phase on b e h a l f  o f  

s p r i n t  Communications Company L i m i t e d  Par tnersh ip .  

MR. ANTHONY: And H a r r i s  Anthony on b e h a l f  

o f  B e l  1 South Long D i  stance. 

CHAIRMAN JABER: Give me your f i r s t  name 

one more t i m e .  

MR. ANTHONY: I t ' s  H a r r i s ,  H-a- r - r - i -s .  

MS. KEATING: Beth Keat i  ng , P a t r i  c i a  

chr is tensen,  Fe lec ia  Banks, and Lee Fordham, appearing 

on beha l f  o f  t he  commission. 

CHAIRMAN JABER: Thank YOU. A r e  t he re  

o the r  appearances t h a t  need t o  be made? 

Ms. Keating, i t ' s  my understanding t h a t  

t h e r e  are  several  p r e l i m i n a r y  mat ters  t h a t  t h i s  

Commission should e n t e r t a i n  t h i s  morning, and l e t  me 

make sure t h a t  we have a l l  o f  them before  we ge t  

s t a r t e d .  I ' v e  go t  as t h e  f i r s t  p r e l i m i n a r y  mat ter  t h e  

j o i n t  motion o f  Verizon, s p r i n t ,  and Bel lSouth seeking 

FLORIDA PUBLIC  SERVICE COMMISSION 
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recons idera t ion  o r  c l a r i f i c a t i o n  o f  t h e  Prehear ing 

O f f i c e r ' s  Second Order Mod i fy ing  Procedure. 

MS.  KEATING: T h a t ' s  c o r r e c t .  

CHAIRMAN JABER: And i t  looks  l i k e  we have 

responses t o  t h a t  f i l e d  by p u b l i c  counsel .  

MS. KEATING: Yes, Madam chairman, t h a t  i s  

t h e  on ly  response. 

CHAIRMAN JABER: And we have a request f o r  

o r a l  argument r e l a t e d  t o  t h a t  same mot ion. 

MS. KEATING: Tha t ' s  Correct .  

CHAIRMAN JABER: okay. And, p a r t i e s ,  i f  

you t h i n k  you f i l e d  something and I haven ' t  s t a t e d  i t ,  

you need t o  go ahead and i n t e r r u p t  me and l e t  me 

know. 

we have AARP'S motion f o r  recons idera t ion  

o f  Order 03-1331, w i t h  C i t i z e n s '  s i m i l a r  mot ion f o r  

recons idera t ion  o f  t h a t  o rder .  

MS. KEATING: Tha t ' s  c o r r e c t .  

CHAIRMAN JABER: We have responses from 

Verizon, S p r i n t ,  and Bel lSouth i n  oppos i t i on  t o  those 

motions . 
We have n o t i c e  o f  General C r i s t  j o i n i n g  i n  

t h e  c i  ti zens' motion f o r  reconsiderat ion.  

MS. KEATING: That ' s  c o r r e c t .  

CHAIRMAN JABER: we've go t  t h e  At to rney  

FLORIDA PUBLIC SERVICE COMMISSION 
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General 's Mot ion f o r  Summary F i n a l  o rder ,  w i t h  a 

j o i n d e r  f i l e d  by AARP, C i t i z e n s '  j o i n d e r .  I have 

B e l  1 south 's  response t o  t h e  At to rney  General ' s motion, 

Ver izon 's  response t o  t h a t  motion, AT&T M C I ' S  response 

t o  t h a t  motion, S p r i n t ' s  response t o  t h a t  mot ion.  

MS. KEATING: That i s  Cor rec t .  

CHAIRMAN JABER: We have a Request f o r  

O f f i c i a l  No t i ce  f i l e d  by AARP. I thought  I had a 

response t o  t h a t .  I do. I have a response f i l e d  by 

Ver izon,  s p r i n t ,  and Bel lSouth i n  o p p o s i t i o n  t o  t h a t .  

MS. KEATING: That ' s  Correct .  

CHAIRMAN JABER: And I have a j o i n t  mot ion 

by Ver izon, s p r i n t ,  and Be l l sou th  t o  s t r i k e  p o r t i o n s  

o f  wi tness cooper 's d i r e c t  test imony. 

And, M r .  Twomey, I d o n ' t  have a response t o  

t h a t  motion from you. He's your wi tness;  r i g h t ?  

MR. TWOMEY: Yes, ma'am, t h a t ' s  c o r r e c t .  

we oppose i t ,  o f  course. 

CHAIRMAN JABER: But you d o n ' t  have a 

w r i t t e n  response; r i g h t ?  

MR. TWOMEY: No. I t h i n k  t h e  -- I d o n ' t .  

I ' m  t r y i n g  t o  t h i n k .  

t h i s  i s  Wednesday, i t  may have come i n  Monday o r  

yesterday. I ' m  no t  sure. 

I t h i n k  t h a t  came i n  j u s t  -- i f  

CHAIRMAN JABER: I t  d i d .  I j u s t  wanted t o  

FLORIDA PUBLIC  SERVICE COMMISSION 
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make sure i f  t h e r e  was a w r i t t e n  response. 

MR. TWOMEY: NO, ma'am, t h e r e ' s  no t ,  b u t  we 

oppose i t  and would l i k e  t o  speak aga ins t  i t ,  o f  

course. 

CHAIRMAN JABER: Commissioners, w i t h  your 

indulgence, what I would l i k e  t o  do i s  t ake  up t h e  

Request f o r  O f f i c i a l  Not ice  f i r s t ,  because we have t h e  

request.  I ' v e  read t h a t ,  and t h e  response. Frank ly ,  

I ' m  ready t o  r u l e  on t h a t .  

I would l i k e  t o  s t a r t  t he re  and ge t  t h a t  

procedural  motion o u t  o f  t h e  way and then take  up next  

t h e  motion t o  s t r i k e  test imony, because, f r a n k l y ,  I ' m  

ready t o  r u l e  on t h a t  as w e l l .  And my r u l i n g  as i t  

r e l a t e s  t o  the  request f o r  o f f i c i a l  recogn i t i on ,  a f t e r  

reading bo th  t h e  motion and t h e  response, i s  t o  g r a n t  

t h e  request f o r  o f f i c i a l  recogn i t i on .  To be very  

c l e a r ,  i t ' s  t r a n s c r i p t s  o f  t h e  f l o o r  debates o f  t h e  

F l o r i d a  Senate and F l o r i d a  House surrounding t h e i r  

respec t ive  passage o f  Senate B i l l  654 and House B i l l  

1903. 

COMMISSIONER DAVIDSON: Madam c h a i r ,  I 

would l i k e  t o  comment a lso .  I t h i n k  t h a t  r u l i n g  i s  

ve ry  w e l l  supported by Rule 90.803(8) r e l a t i n g  t o  

p u b l i c  records and repo r t s ,  which r u l e  provides t h a t  

records,  repor ts ,  and statements reduced t o  w r i t i n g  o f  

FLORIDA PUBLIC  SERVICE COMMISSION 
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p u b l i c  o f f i c e s  s e t t i n g  f o r t h  the  a c t i v i t i e s  o f  t h e  

o f f i c e  are admiss ib le .  And I t h i n k  t h a t  t h a t  p rov ides  

a d d i t i o n a l  good guidance f o r  your r u l i n g  on t h a t .  

what 's sought here i s  c l e a r l y ,  a t  a minimum, 

statements reduced t o  w r i t i n g  o f  a p u b l i c  o f f i c e ,  

namely, t he  F l o r i d a  L e g i s l a t u r e ,  and I t h i n k  we w i l l  

be w e l l  advised t o  take  o f f i c i a l  n o t i c e  o f  those. 

CHAIRMAN JABER: Thank YOU, Commissioner 

Davi dson. 

M r .  Twomey, I heard you say you opposed t h e  

motion t o  s t r i k e  p o r t i o n s  o f  M r .  Cooper's d i r e c t  

test imony. I consider  t h a t  your response t o  t h e  

motion. 

o r i g i n a l  motion, my r u l i n g  i s  t o  deny t h e  j o i n t  mot ion 

by Ver izon, S p r i n t ,  and Be l l sou th  t o  s t r i k e  t h e  

w i  tness ' s t e s t i  mony . 

And having considered your response and t h e  

MR. TWOMEY: Thank you, Madam c h a i r .  

MS. WHITE: Madam c h a i r  -- 
CHAIRMAN JABER: I d o n ' t  need o r a l  

argument, MS. whi t e .  

That takes us, Commissioners, t o  t h e  

motions f o r  reconsiderat ion.  And I would note,  

Commissioners, t h a t  t h e r e  i s  a request f o r  o r a l  

argument, and f r a n k l y ,  t h i s  one I want t o  open up f o r  

f u l l  Commission d iscuss ion.  I t h i n k  t h a t  t h a t ' s  

FLORIDA PUBLIC  SERVICE COMMISSION 
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appropr ia te ,  t h e  mot ions f o r  recons ide ra t i on  and t h e  

mot ion f o r  summary o rde r .  

s t a f f  has suggested t o  me, and I agree, 

t h a t  t h e  f i r s t  mot ion f o r  recons idera t ion  should be 

t h e  one t h a t  seeks recons idera t ion  o r  c l a r i f i c a t i o n  o f  

t h e  Prehearing o f f i c e r ' s  Second Order Mod i f y ing  

Procedure. I ' v e  asked s t a f f  t o  make sure that you 

have copies o f  those motions and those responses. I 

hope by now t h a t  you do and t h a t  we a re  ready t o  

e n t e r t a i n  o r a l  argument. 

And i n  t h a t  regard, companies, w i t h o u t  

having t o  p u t  a t i m e  l i m i t  on you o r  t h e  respondents 

t o  t h e  motion, I would j u s t  ask s imply t h a t  you s t a y  

t o  the  p o i n t ,  make your arguments, t r y  n o t  t o  repeat 

y o u r s e l f ,  and w e ' l l  g e t  s t a r t e d  w i t h  t h a t .  

S p r i n t ,  a re  you going t o  make t h e  argument 

f i  r s t ?  

MR. FONS: Major Harding w i l l  make t h e  

argument f o r  s p r i  n t ,  V e r i  zon , and B e l  1 South. 

MR. HARDING: Madam chairman and members o f  

t he  Commission, thank you f o r  t h e  o p p o r t u n i t y  t o  be 

here. 

I speak f i r s t  t o  t h i s  motion o f  t he  

p e t i t i o n e r s  f o r  recons idera t ion  o r  c l a r i f i c a t i o n  o f  

t h a t  order r e f l e c t i n g  a d d i t i o n a l  docket i ssues .  And I 
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t h i n k  i n  speaking t o  t h a t  mot ion,  1 a l s o  speak t o  a l l  

o f  t h e  p lead ings ,  i n c l u d i n g  the  mot ions o f  t h e  

A t to rney  General f o r  summary fi na l  o rde r .  

The L e g i s l a t u r e  has s e t  f o r t h  -- 
CHAIRMAN JABER: I ' m  s o r r y .  L e t  me make 

sure I understand. 

bo th  motions? 

YOU want t o  go ahead and address 

MR. HARDING: I n  e f f e c t ,  t h e  f i r s t  t h r e e  

mot ions f a l l  w i t h i n  t h e  scope o f  t h e  same argument, 

and so i f  you pe rm i t ,  I w i l l  j u s t  speak t o  a l l  t h r e e  

o f  them a t  t h e  same t ime.  

CHAIRMAN JABER: YOU know, I'll leave  t h a t  

choice up t o  you a l l ,  b u t  I w i l l  t e l l  you t h a t  we w i l l  

e n t e r t a i n  each mot ion i n  terms -- 

MR. HARDING : Cer ta i  n l  y . 
CHAIRMAN JABER: -- O f  t h e  Vote separa te ly .  

MR. HARDING: That w i l l  be -- 

CHAIRMAN JABER: And i f  t h e  p a r t i e s  choose 

n o t  t o  take  the  approach, i f  you do a l l  choose t o  

address each mot ion separate ly ,  1'11 a l l o w  t h a t  as 

w e l l .  

MR. HARDING: Thank YOU very  much. 

CHAIRMAN JABER: M r .  chapkis,  YOU had 

something t o  say? 

MR. CHAPKIS: Yes. I j u s t  wanted t o  make 
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c l e a r  t h a t  J u s t i c e  Harding i s  speaking on Ver izon 's  

b e h a l f  w i t h  respect t o  t h i s  motion, b u t  w i t h  respect  

t o  t h e  At to rney  Genera l 's  summary judgment motion, 

Ver izon would l i k e  t o  be heard separa te ly .  

CHAIRMAN JABER: okay. 

MR. HARDING: Thank you. I had t h e  

p r i v i l e g e  o f  being here e a r l i e r  and hear ing  some o f  

t h e  test imony o f f e r e d  t o  you today concerning the  r a t e  

increases f o r  l o c a l  s e r v i c e  and t h a t  these increases 

may be o f f e n s i v e  t o  many. I t  may be appeal ing t o  

consider these concerns, and t h a t  they express t h e  

w i l l  o f  t h e  people, and t h a t  they  should govern your 

decision-making, I t  may a l s o  be appeal ing t o  consider 

t h a t  my f r i e n d ,  t h e  At to rney  General, has come here on 

beha l f  o f  t h e  i n d i v i d u a l  consumers, and thus  t h a t  he 

expresses the  w i l l  o f  t h e  people. 

Determining the  w i l l  o f  the  people has been 

a troublesome issue s ince  t h e  beginning o f  our  

country .  Our founders s t rugg led  w i t h  i t  i n  developing 

our form o f  government, and they  determined t h a t  t h e  

L e g i s l a t u r e  would be t h e  best  way t o  express the  w i l l  

o f  t h e  people. 

a monarch who d i d  n o t  g i ve  them the  oppor tun i t y  t o  

e f f e c t i v e l y  express t h e i r  w i l l  o therwise. 

They had l i v e d  under the  dominat ion o f  

These l e g i s l a t i v e  bodies are e lec ted  by the  
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people, and they have t r a d i t i o n a l l y  p rov ided t h e  

oppor tun i t y  f o r  concerns o f  the  people t o  be expressed 

f o r  and aga ins t  ideas under cons idera t ion .  

However, when a l l  i s  s a i d  and done, t h e  

L e g i s l a t u r e  expresses t h e  w i l l  o f  t h e  people,  and i t  

does so i n  t h e  form o f  s t a t u t e s .  And un less  those 

s t a t u t e s  v i  o l  a te  some c o n s t i t u t i o n a l  p r o v i  s i o n ,  t h e  

l e g i s l a t i o n  stands. 

g rea t  l a n d  and i n  t h i s  g rea t  s t a t e  f o r  many years i n  

freedom and 1 i b e r t y  because deci  s i  on-maki ng bodi es 

such as t h i s  Commission have fo l lowed t h e  r u l e s  o f  law 

as expressed by t h e  L e g i s l a t u r e  which has been e lec ted  

by t h e  people. The r u l e  o f  law governs us. we do no t  

s e t t l e  our d isputes w i t h  tanks i n  t h e  s t r e e t s  o r  

determining who has t h e  b igges t  Army ,  nor do we heed 

the  clamor t h a t  i s  o f ten t imes governed o r  c o n t r i b u t e d  

t o  these deci  s i  on-maki ng processes. 

A b i l l  was pending before t h e  F l o r i d a  

And we've l i v e d  toge the r  i n  t h i s  

Leg? s l  a tu re .  There were commi t t e e  hear i  ngs. There 

were  debates on t h e  f l o o r  o f  t he  chambers cons ider ing  

a b i l l ,  and a b i l l  was passed and signed by t h e  

Governor, and i t  became law. L i ke  i t  o r  n o t ,  t he  

L e g i s l a t u r e  governing your cons idera t ion  does no t  

i n d i c a t e  t h a t  your dec is ion  should be made o n l y  

because i n d i v i d u a l  customers w i l l  bear an increased 
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c o s t  i n  l o c a l  serv ice .  The l e g i s l a t i o n  i s  c l e a r ,  and 

you have s e t  ou t  p rev ious l y  i n  your orders t h a t  you 

understand t h i s ,  what you a re  t o  consider.  

The Leg is la tu re  has s a i d  you must determine 

whether t h e  reduct ion i n  r a t e  -- access r a t e s  w i l l ,  

(a) remove cu r ren t  support  f o r  bas i c  l o c a l  serv ices 

t h a t  prevents t h e  c r e a t i o n  o f  more compet i t i ve  l o c a l  

exchange market f o r  t h e  b e n e f i t  o f  r e s i d e n t i a l  

customers; secondly, w i l l  i t  enhance -- induce 

enhanced market en t r y ,  and on and on. 

The s t a t u t e  i s  c l e a r .  I t  i s  unambiguous. 

I t  does n o t  l end  i t s e l f  t o  any o the r  i n t e r p r e t a t i o n .  

And t h e  test imony before committees and t h e  debate on 

t h e  f l o o r  o f  t he  l e g i s l a t i v e  bodies cannot be used t o  

c rea te  ambigui ty o r  unce r ta in t y .  

And we suggest t h a t  i t  i s  f o r  t h a t  reason 

t h a t  you should reconsider t h e  order  adding issues t o  

t h e  docket and de le te  those i tems.  They do no t  r e l a t e  

t o  t h e  s t a t u t o r y  considerat ions t h a t  you a re  requi red 

t o  make i n  t h i s  determinat ion.  And f o r  t h e  same 

reason, we t h i n k  you should a1 so deny p u b l i c  counsel 's 

and AARP'S motion t o  reconsider your order  denying 

t h e i  r motion t o  dismiss.  

I n  your order ,  you acknowledged t h a t  t h e  

language o f  t he  s t a t u t e  i s  c l e a r  and t h a t  under 

~~ 
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p r i n c i p l e s  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  t h e  Commission 

does n o t  l o o k  f u r t h e r ,  need t o  l o o k  f u r t h e r  t o  d i v i n e  

t h e  L e g i s l a t u r e ' s  i n t e n t .  You've c o r r e c t l y  determined 

t h a t  mot ion t o  d ismiss  should f a i l  f o r  t h a t  reason, 

and t h e r e f o r e ,  we suggest t h a t  t h e  mot ion o f  P u b l i c  

counsel and AARP t o  recons ider  t h a t  o rde r  should be 

denied. 

I n  a l i k e  manner, t h e  A t to rney  Genera l 's  

Mot ion f o r  Summary F i n a l  Order i n d i c a t e s  t h a t  t h e  

commission should summari ly r u l e  aga ins t  t h e  

p e t i t i o n e r s  because t h e  p e t i t i o n s  and records i n d i c a t e  

r e s i d e n t i a l  consumers w i l l  be fo rced  t o  shoulder  

addi  ti onal cos t  f o r  1 oca1 t e l  ecommuni c a t i o n s  s e r v i  ces 

w i t h o u t  r e c e i v i  ng any corresponding b e n e f i t .  T h i s  i s  

n o t  a de terminat ion  t h a t  should be made accord ing t o  

t h e  s t a t u t e .  The de te rm ina t ion  i s  whether t h e r e  w i l l  

be more compet i t i ve  l o c a l  exchange market f o r  t h e  

b e n e f i t  o f  r e s i  d e n t i  a1 consumers and whether t h e  

change w i l l  induce enhanced market e n t r y .  

Not o n l y  i s  t h e  mot ion based on an 

i n c o r r e c t  premise, b u t  t h e  record r e f l e c t s  t h a t  t h e r e  

i s  abundant evidence f rom t h e  test imony,  

i n t e r r o g a t o r i e s ,  and t h e  depos i t ions  t h a t  have been 

f i l e d  which p o i n t  o u t  t h a t  t h e r e  i s  b e n e f i t  t o  t h e  

customers cons is ten t  w i t h  t h e  s t a t u t o r y  requirement.  
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There i s  a l s o  evidence i n  t h e  record t o  address a l l  o f  

these concerns, and the re fo re ,  a summary f i n a l  o rder  

would n o t  be appropr ia te ,  and t h e  mot ion should be 

denied. 

I t h i n k  i t  should a l s o  be po in ted  ou t  t h a t  

no t  o n l y  i s  t h e r e  a g r e a t  deal o f  evidence from t h e  

Commission -- f o r  t h e  Commission t o  consider ,  b u t  t h a t  

t h e  mot ion o f  t h e  At to rney  General i s  l e g a l l y  

i n s u f f i c i e n t .  Your own decis ions have p o i n t e d  o u t  

t h a t  t h e r e  must be two p r e r e q u i s i t e s  f o r  summary 

judgment. F i r s t ,  t h e r e  must be no genuine i ssue  o f  

ma te r ia l  f a c t ,  and second, one o f  t h e  p a r t i e s  must be 

e n t i t l e d  t o  a judgment as a mat ter  o f  l a w  on t h e  

undisputed f a c t s .  

Our response t o  t h e  At to rney  Genera l 's  

motion conta ins numerous c i t a t i o n s  t h a t  s e t  f o r t h  t h e  

requi  rement o f  a mot ion f o r  summary judgment, and we 

f e e l  l i k e  the  mot ion does no t  l i v e  up t o  those 

requirements and thus should be denied. 

The At to rney  General, bottom l i n e ,  

disagrees w i t h  t h e  s t a t u t e  and would l i k e  f o r  you t o  

r e w r i t e  t he  s t a t u t e ,  and I r e s p e c t f u l l y  submit  t h a t  

you do no t  have t h a t  p r i v i l e g e .  

suggest t h a t  t h e  Mot ion f o r  Summary F ina l  Order should 

be denied and t h a t  t h i s  mat ter  should proceed t o  be 

I a l s o  r e s p e c t f u l l y  
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resolved on t h e  m e r i t s  w i t h  t h e  evidence presented. 

Thank you ve ry  much. 

CHAIRMAN JABER: Thank YOU, J u s t i c e  

Hardi  ng. 

MS. wh i te ,  Ver izon s a i d  t h a t  t h e  J u s t i c e  

spoke on t h e i r  b e h a l f .  DO you have a separate 

p resenta t ion ,  o r  was he speaking on your beha l f?  

MS. WHITE: No, J u s t i c e  Harding spoke on 

B e l l s o u t h ' s  beha l f  on a l l  t h r e e  motions. 

CHAIRMAN JABER: Thank YOU. And l e t ' s  see. 

who has f i l e d  a response? C i t i z e n s '  response. 

M r .  Mann. 

MR. MANN: Thank you, chairman Jaber. 

T h i s  i s  Rick Mann f o r  t he  Pub l i c  Counsel's o f f i c e .  I 

am going t o  address s o l e l y  t h e  j o i n t  mot ion a t  t h i s  

t ime.  

I t h i n k  one comment t o  make on counsel 's  

argument about the  c l a r i t y  o f  t h e  language o f  t h i s  

s t a t u t e  I w i l l  ge t  i n t o  i n  a l i t t l e  more d e t a i l ,  b u t  1 

would have t o  say up f r o n t  t h a t  f l a t  o u t  t he  l a c k  o f  

c l a r i t y  o f  t he  wording, p a r t i c u l a r l y  o f  subsect ion 

(l), subsection (a), stands o u t  I t h i n k  very  c l e a r l y .  

A t  the  commission's November 3 agenda 

conference, t he  Commission determined t h a t  the  sub jec t  

mat te r  o f  Docket 030961 should be concur ren t ly  
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considered w i t h  t h e  ILECS' p e t i t i o n s  i n  t h e i r  

consol i dated dockets,  The Commi s s i  on a1 so determi ned 

a t  t h a t  agenda conference t h a t  i t  lacked s u f f i c i e n t  

i n f o r m a t i o n  upon which t o  base a d e c i s i o n  i n  any o f  

t h e  respec t ive  dockets i n  f r o n t  o f  i t , and 

consequently, a l l  f o u r  dockets were conso l ida ted .  

The companies are  arguing i n  t h e i r  j o i n t  

mot ion t h a t  t he  issues  t h a t  t h e  Prehear ing o f f i c e r  has 

brought i n t o  the  conso l ida ted  docket f o r  t h e  ILKS, 

Issues No. 6 through 10, a re  beyond t h e  scope o f  these 

dockets,  t h a t  t h e  Commission l acks  a s t a t u t o r y  

foundat ion t o  consider  these issues,  t h a t  t h e  

Prehearing o f f i c e r  over looked o r  f a i l e d  t o  consider  a 

p o i n t  o f  law i n  render ing h i s  order ,  and t h a t  t h e  

Prehearing o f f i c e r ' s  o rder  imposes a d d i t i o n a l  c r i t e r i a  

f o r  t he  I L K S  t o  prove up pursuant t o  t h e  s t a t u t e ,  

whi ch expands the  Commi s s i  on ' s del egated 1 egi  s l  a t i v e  

a u t h o r i t y .  

The C i t i z e n s  be l i eve  t h a t  t he  Commission 

should r e j e c t  i n  i t s  e n t i r e t y  the  companies' motion. 

The Prehearing o f f i c e r  fo l lowed the  d i r e c t i v e  o f  t h e  

Leg is la tu re .  

foundat ion for  t h i s  Commission t o  consider Issues No. 

1 through 11. The f i v e  issues complained about by the  

companies impose no a d d i t i o n a l  c r i t e r i a  onto those 

He was provided a c l e a r  s t a t u t o r y  
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l i s t e d  i n  s e c t i o n  364.164(1). And t h e  i n c l u s i o n  o f  

these i ssues  w i l l  n o t  cause t h e  Commission t o  a c t  

beyond i t s  de legated l e g i s l a t i v e  a u t h o r i t y .  The 

Prehear ing o f f i c e r  has n o t  over looked o r  f a i l e d  t o  

consider  any p o i n t  o f  l a w  i n  i s s u i n g  t h e  second 

procedural  o rde r ,  which f o l l o w s  t h e  guidance o f  these 

Commissioners d u r i n g  t h e  agenda o f  November 3, as w e l l  

as i t s  Order NO.  1240, which conso l ida ted  t h e  dockets.  

Notw i ths tand ing  counsel 's  argument, t h e  

companies i n  t h e i  r mot ion have b o l d l y  asse r ted  tha t  

t h e  o n l y  cons ide ra t i on  t h a t  t h e  Commission -- I ' m  

s o r r y .  The o n l y  cons ide ra t i on  by t h e  Commission 

beyond t h e  e l i m i n a t i o n  o f  support  o f  b a s i c  s e r v i c e  

r a t e s  i n  a revenue-neutral  manner i s  c o n s i d e r a t i o n  of 

whether reduc t i on  o f  t h e  access r a t e s  w i l l  induce 

enhanced market e n t r y .  T h a t ' s  i t . The o n l y  

consi d e r a t i o n  i s e l  i m i  n a t i o n  o f  support  o f  bas i  c 

s e r v i c e  ra tes  i n  a revenue-neutral  manner and whether 

reduc t ion  o f  t h e  access ra tes  w i l l  induce enhanced 

market en t r y ,  no th ing  about b e n e f i t s  whatsoever. 

B e n e f i t  t o  t h e  companies i s  a g iven.  

The c i t i z e n s  contend t h a t  t h i s  a s s e r t i o n  i s  

f l a t  wrong. what t h e  companies seek i s  t o  impose 

c o n s t r a i n t s  upon t h i s  Commission and t h e  r e g u l a t o r y  

process t h a t  would s h i e l d  from p u b l i c  v iew t h e  

FLORIDA P U B L I C  SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 3  

r e l e v a n t  and c r i t i c a l  issues t h a t  must be i n v e s t i g a t e d  

by  t h i s  Commission. The s t a t u t e  c l e a r l y  p rov ides  t h a t  

t h e  Commission s h a l l  consider whether g r a n t i n g  t h e  

p e t i t i o n  w i  11 b e n e f i t  t h e  r e s i  d e n t i  a1 customers. 

A t  t h e  November 3 agenda, t h e  Commission 

made c l e a r  t h e  importance o f  t h e  L e g i s l a t u r e ' s  

requirement t h a t  t h e  I L K  p e t i t i o n s  must r e s u l t  i n  a 

b e n e f i t  t o  r e s i d e n t i a l  customers, as w e l l  as t h e  

necess i t y  t h a t  t h e  Commission rece ive  s u f f i c i e n t  

evidence t h a t  t h a t  requirement w i l l  be met be fore  t h e  

Commission may, i f  t h e  o ther  requi  rements o f  t h e  

p e t i t i o n  a re  met, g ran t  any o f  those p e t i t i o n s .  The 

Commi s s i  on high1 i ghted the  c r i t i c a l  na ture  o f  

e s t a b l i s h i n g  t h e  ILECS' p e t i t i o n s  w i l l  e i t h e r  o r  n o t  

c rea te  a bene f i t  f o r  r e s i d e n t i a l  customers, and a l s o  

h i  gh l  i ghted the  c lose  associ a t i  on o f  access charge 

reduc t ions  w i t h  t h e  c r e a t i o n  o f  t h i s  b e n e f i t .  

The C i t i z e n s  acknowledge t h a t  chapter  

364.163 l i m i t s  t h e  Commission's a u t h o r i t y  t o  i n f l u e n c e  

t h e  dec is ions  of t h e  IXCS, and t h e  prehear ing o f f i c e r  

has acknowledged t h i s  l i m i t  by p rov id ing  Issues,  n o t  

c r i t e r i a ,  NO. 6 through 10, as gu ide l i nes  f o r  t h e  

IXCS, n o t  d i  rec t i ves .  

concomitant ly,  these issues a re  designed t o  

gather i n fo rma t ion  i n  t h i s  consol idated docket, t o  
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gather  evidence o f  and en1 i ghten t h e  Commi s s i o n  about 

t h e  i n t e n t i o n s  o f  t he  I x c s  i n  f l o w i n g  through t h e  

access charge reduc t ions .  A de terminat ion  as t o  

whether r e s i d e n t i a l  customers w i l l  a c t u a l l y  d e r i v e  t h e  

b e n e f i t  o f  t o l l  reduc t ions  as a r e s u l t  o f  t h e  access 

reduc t ions  t h a t  a re  bestowed upon t h e  I x c s  i s  c r u c i a l  

t o  t h e  Commission's d e c i s i o n  t o  g r a n t  an ILEC'S 

p e t i  t i on. 

The Commi s s i  on ' s  a u t h o r i t y  t o  consider  

Issues  No. 6 through 10 i s  i n h e r e n t  i n  chapter  

364.164(1), i n  l i g h t  of t h e  key importance expressed 

by t h e  L e g i s l a t u r e  i n  t h a t  s t a t u t e ,  f i n d i n g  t h e r e  t o  

be i n  t h e  ILECS' reba lanc ing  p lans a r e s u l t a n t  b e n e f i t  

t o  r e s i d e n t i a l  customers. c o n t r a r y  t o  t h e  ILECS' 

asse r t i on ,  Nos. 6 through 10 are  essen t ia l  to t h e  

commission's a b i l i t y  t o  make i t s  o b l i g a t o r y  f i n d i n g  i n  

s e c t i o n  364.164(1) (a), t o  f i n d  o u t  what b e n e f i t s  may 

come t o  r e s i d e n t i a l  customers from the  access charge 

reduct ions.  

The Prehear ing O f f i c e r  has no t  ignored a 

1 egi  s l  a t i v e  d i  r e c t i v e  on what i ssues must be 

considered. I n  f a c t ,  t h e  Prehearing o f f i c e r  has 

c a r e f u l l y  fo l lowed bo th  t h e  d i r e c t i v e  o f  t h e  s t a t u t e ,  

as w e l l  as t h e  r e s o l u t i o n  o f  t h e  f u l l  Commission and 

the  ensuing order  1240 t h a t  memorial ized t h a t  
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r e s o l  u t i  on o f  t h i  s commi s s i  on. 

The compani es a s s e r t  t h a t  t h e  c l a r i t y  o f  

t h e  l e g i s l a t i v e  d i r e c t i v e  i s  f u r t h e r  i l l u s t r a t e d  by 

comparing t h e  language o f  l a s t  y e a r ' s  b i l l ,  themselves 

l o o k i n g  a t  l e g i s l a t i v e  h i s t o r y .  

Committee s u b s t i t u t e  f o r  House B i l l  1683, o u t l i n e d  t h e  

f i n d i n g s  t h e  Commission was requ i red  t o  make i n  

dec i  d i  ng t o  g r a n t  a p e t i t i o n  f o r  r a t e  reba l  anc i  ng . 
The companies argue t h a t  i n  t h a t  2002 b i l l ,  t h e  

L e g i s l a t u r e  granted a u t h o r i t y  t o  t h e  Commission t o  

determine whether an I L E C  p l a n  would r e s u l t  i n  

b e n e f i t s  t o  t o l l  customers. They argue t h a t  t h i s  

g r a n t  o f  a u t h o r i t y  has been e l im ina ted  i n  t h e  new 

s t a t u t e .  But t h e  removal o f  t h a t  c r i t e r i o n  (f) f rom 

t h e  2002 b i l l  regard ing t o l l  customers does n o t  remove 

t h e  g ran t  o f  a u t h o r i t y  f o r  t h e  Commission t o  

i n v e s t i g a t e  the  f u l l  parameters o f  what, i f  any, 

assurances o f  b e n e f i t  t o  r e s i d e n t i a l  customers t h e  

ILECS ' p lans  conta i  n. 

Las t  y e a r ' s  b i l l ,  

what t h e  L e g i s l a t u r e  a c t u a l l y  d i d  i n  i t s  

c l a r i f i c a t i o n  o f  t h a t  2002 b i l l  was t o  remove a 

secondary i t e m  o f  focus, t o l l  customers, many o f  whom 

would n o t  be paying f o r  t h e  reduc t ion  i n  access 

charges through any increase i n  t h e i r  b a s i c  l o c a l  

ra tes .  For example, many o f  them may be m u l t i - l i n e  
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b i g  business customers who w i l l  n o t  be saddled w i t h  

any inc rease i n  b a s i c  r a t e s .  

The new s t a t u t e  p o i n t e d l y  refocuses t h e  

a t t e n t i  on o f  t h i  s Cornmi s s i  on on r e s i  d e n t i  a1 r a t e s  

s p e c i f i c a l l y .  

through i t s  new word e d i t i o n  and arrangement p r o v i d i n g  

f o r  t h e  removal o f  any subsidy t h a t  would i t s e l f  

prevent  t h e  c r e a t i o n  o f  a more a t t r a c t i v e  compe t i t i ve  

l o c a l  exchange market f o r  t h e  b e n e f i t  o f  r e s i d e n t i a l  

customers. T h i s  -- i t  seems obvious the  L e g i s l a t u r e ' s  

d e s i r e  i s  f o r  t h e  Commission t o  g r a n t  a reba lanc ing  

p l a n  o n l y  i f  i t  i s  demonstrated by evidence t h a t  t h e r e  

i s  a c u r r e n t  subsidy f o r  t h e  r e s i d e n t i a l  b a s i c  l o c a l  

serv ice ,  and o n l y  i f  t h a t  subsidy then i s  demonstrated 

t o  prevent  a more compe t i t i ve  l o c a l  exchange market, 

and then,  i f  so, t h a t  t h a t  p l a n  b e n e f i t s  r e s i d e n t i a l  

customers. 

I t  a l s o  enhances t h a t  c r i t e r i o n  i t s e l f  

Notwi t hs tand i  ng t h e  companies' arguments t o  

the  con t ra ry ,  t hey  themselves have i n d i c a t e d  t h a t  t hey  

recognize the  importance o f  demonstrat ing t h a t  t h e i r  

r e s i  d e n t i  a1 customers w i  11 b e n e f i t  from t h e i  r 

rebalanc ing p lan .  Attached t o  my response t o  t h e  

j o i n t  motion i s  an execut ive summary issued by 

Be l l sou th  t h a t  i s  d i r e c t e d  t o  t h e  new a c t .  Th i s  

document t h a t  was obta ined by t h e  C i t i z e n s  through 
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d iscovery  addresses t h e  proposed I L E C  p e t ?  t i o n .  

B e l l s o u t h  i t em izes  s i x ,  n o t  t h e  f o u r ,  b u t  s i x  

i n d i v i d u a l  c r i t e r i a  t h a t  t he  commission must f i n d  t h a t  

t h e  p e t i t i o n s  w i l l  achieve be fo re  t h e  Commission may 

g r a n t  t h e  p e t i t i o n s .  Indeed, B e l l s o u t h  understands 

and makes very  c l e a r  t h a t ,  quote, t h i s  b i l l  c l e a r l y  

g i ves  t h e  PSC t h e  a u t h o r i t y  t o  deny p e t i t i o n s  i f  any 

o f  t h e  above c r i t e r i a  a r e  n o t  met. 

I t e m  B o f  those s i x  c r i t e r i a ,  t h e  second 

one which t h e  Commission must f i n d ,  a s s e r t s  t h a t  a 

p e t i t i o n  must b e n e f i t  r e s i d e n t i a l  customers. That  

c r i t e r i o n  stands a lone.  I t  has no connect ion t o  any 

s p e c i f i c  market, l o c a l  o r  l ong  d is tance.  I n  o t h e r  

words, t h e  c l a r i t y  t h a t  was achieved i n  t h e  new 

s t a t u t e  f rom t h e  o l d  b i l l  i s  t h a t  t h e  Commission i s  

charged w i t h  ensur i  ng t h a t  r e s i  den t i  a1 customers a r e  

n o t  j u s t  penal ized w i t h  h igher  bas ic  l o c a l  r a t e s  by 

t h e  ILECS' rebalanc ing p lans,  b u t  r a t h e r  t h a t  t hey  a re  

a l s o  bene f i t ed  by those plans. 

I t  i s  i n s u f f i c i e n t  f o r  t h e  ILECs t o  p o s i t  

w i t h  an assumed a i r  of a u t h o r i t y  t h a t  customers w i l l  

b e n e f i t  because IXCS a re  requ i red  t o  reduce t h e i r  

i n t r a s t a t e  l ong  d is tance revenues by t h e  amount 

necessary t o  r e t u r n  t h e  b e n e f i t s  o f  such reduc t i on  t o  

bo th  i t s  r e s i d e n t i  a1 and busi  ness customers. That 
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statement alone does n o t  comprise t h e  evidence t h a t  

t h i s  Commission must have be fore  g r a n t i n g  t h e  

Commi s s i  on ' s ( s i  c) p e t i  ti on. 

no evidence o f  any b e n e f i t s  t h a t  w i l l  f l o w  t o  

r e s i d e n t i a l  customers due t o  t h e  inc rease i n  t h e i  r 

respec t ive  r e s i d e n t i  a1 basi c 1 oca1 r a t e s .  

The ILECs have presented 

For t h e  Commission t o  f u l f i l l  i t s  s t a t u t o r y  

ob1 i g a t i  on t o  t h e  r e s i  den t i  a1 customers, t h e  

Commission must t r a c k  the  pa th  o f  t h e  o s t e n s i b l e  

f low- through o f  t h e  access charge reduc t ions  t o  t h e  

r e s i d e n t i a l  r e c i p i e n t s  o f  those f low- through 

reduct ions.  A t  t h a t  November 3 agenda, t h e  Commission 

made c l e a r  the  urgency and t h e  necess i ty  o f  doing so. 

Contrary t o  t h e  companies' a s s e r t i o n ,  t h e  

Prehear ng o f f i c e r  has n o t  mod i f ied  t h i s  proceeding t o  

d i c t a t e  how reduct ions w i  11 b e n e f i t  c e r t a i  n customers. 

Rather, w i t h  t h e  issues i d e n t i f i e d  i n  h i s  second 

procedural  o rder ,  he has a p p r o p r i a t e l y  prov ided t h e  

mechanism by which t h e  Commission may use i t s  

avai 1 ab1 e delegated 1 egi s l  a t i  ve au tho r i  t y  t o  gather  

s u f f i c i e n t  evidence t o  determi ne whether t h e  ILECS ' 

plans w i l l  i n  f a c t  b e n e f i t  r e s i d e n t i a l  customers. 

The companies' arguments t h a t  t h e  

Prehearing o f f i c e r  has pos i t i oned  t h e  Commission t o  

exerc ise an u l t r a  v i r e s  a c t  by exceeding i t s  

~~ 
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1 eg i  s l  a t i v e  a u t h o r i t y  a re  unfounded. 

o f f i c e r  has n o t  added t o  t h e  c r i t e r i a  l i s t e d  i n  

364.164(1) t o  be considered by t h e  Commission. The 

Commission w i l l  n o t  be second-guessing t h e  f i n d i n g s  o f  

t h e  Legi s l  a tu re .  

f o l l o w i n g  t h e  d i r e c t i v e  o f  t h e  L e g i s l a t u r e  t o  a c t u a l l y  

determine what g r a n t i n g  t h e  p e t i t i o n s  would p rov ide  i n  

t h e  way o f  b e n e f i t s  t o  r e s i d e n t i a l  customers. 

The Prehear i  ng 

They w i  11 i n s t e a d  be d i  1 i g e n t l y  

For those reasons, t h e  Commission should 

deny i n  i t s  e n t i r e t y  t h e  companies' j o i n t  mot ion f o r  

reconsi  de ra t i on .  

Thank you, Commi ss ioners .  

CHAIRMAN JABER: Thank YOU, M r .  Mann. 

Commissioners, do you have any quest ions o f  

t h e  p a r t i e s  o r  o f  s t a f f ,  o r  a motion? 

Again, t h i s  i s  on t h e  j o i n t  mot ion o f  t h e  

companies t o  seek recons idera t ion  o r  c l a r i f i c a t i o n  o f  

t h e  Prehear i  ng o f f i  cer  ' s Second Order Modi f y i  ng 

Procedure. 

COMMISSIONER DAVIDSON: Madam cha i  r ,  a 

mot ion t o  deny t h e  j o i n t  motion f o r  recons idera t ion .  

CHAIRMAN JABER: There's a mot ion t o  deny. 

COMMISSIONER DEASON: second. 

CHAIRMAN JABER: And a second. A l l  those 

i n  f a v o r  say aye. 
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(Simultaneous a f f i  rmat ive responses.) 

CHAIRMAN JABER: The mot ion c a r r i e s  

unanimously. Thank you, Commissioner. 

The nex t  mot ion I have i s  t h e  AARP mot ion 

f o r  recons idera t ion  o f  Order No. PSC-03-1331. 

M r .  Twomey, t h e  same request o f  you a l l .  I 

won' t  e s t a b l i s h  a t ime  c e r t a i n  f o r  o r a l  argument. I 

would ask t h a t  you n o t  repeat anyone and be concise i n  

your d e l i v e r y .  

MR. TWOMEY: Thank you, Madam chairman. 

I'll be extremely b r i e f .  A c t u a l l y ,  I would probably  

be b r i e f e r  i f  I f o l l owed  M r .  Beck on h i s  motion. 

The problem w i t h  t h e  order  -- and perhaps 

we haven' t  got  t he  t i t l e  c o r r e c t  i n  t h e  motion, 

whether i t ' s  a mot ion f o r  recons idera t ion ,  o r  a mot ion 

t o  have t h e  order r e f l e c t  t h e  ac tua l  Commission vote,  

o r  I t h i n k  as suggested by some o f  t h e  companies, a 

motion t o  c l a r i f y  t h e  order .  

The problem i s ,  and what we would seek t o  

have you address i s  t h e  f a c t  t h a t  t h e r e  are 

conclusions reached i n  the  order  t h a t  t he  consuming 

p a r t i e s  be l i eve  weren ' t  warranted by t h e  d iscuss ion a t  

t h e  agenda conference and t h e  d iscuss ion  l ead ing  up t o  

t h e  vote.  

The f i r s t  i s  t he  conclus ion t h a t  t h e  
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s t a t u t e  i s  s u f f i c i e n t l y  c l e a r  so as t o  n o t  war ran t  

re ference o r  r e l i a n c e  t o  t h e  l e g i s l a t i v e  h i s t o r y .  I 

t h i n k  as M r .  Mann sa id ,  t he  f a c t  t h a t  t h a t  language i s  

unc lear  should be obvious by t h e  ve ry  read ing  i t ,  

which i s  "remove c u r r e n t  support  f o r  bas i c  l o c a l  

telecommunications se rv i ces  t h a t  prevents  t h e  c r e a t i o n  

o f  a more a t t r a c t i v e  l o c a l  exchange market f o r  t h e  

b e n e f i t  o f  r e s i d e n t i a l  consumers." I ' m  n o t  an Eng l i sh  

major.  I ' m  n o t  sure what mod i f i es  what i n  t h a t .  

I r r e s p e c t i v e  o f  what I t h i n k ,  t h e  p o s i t i o n  

o f  t h e  AARP i s  t h a t  t h e  language i s  ambiguous a t  

bes t .  And i f  i t ' s  ambiguous, then t h e  Commission has 

t h e  r i g h t ,  and indeed t h e  o b l i g a t i o n ,  t o  consider  

e v i  dence from t h e  Legi s l  a t u r e  t h a t  would evidence 

t h e i r  i n t e n t  o f  what 's in tended by the  s t a t u t e .  

NOW, you've a l ready  r u l e d  t h a t  t h e  t h r e e  

t r a n s c r i p t s  o f  t h e  t h r e e  f l o o r  debates can be 

recognized, and we apprec ia te  t h a t  and t h i n k  t h a t ' s  

t h e  c o r r e c t  r u l i n g .  

But more i m p o r t a n t l y ,  we d i d n ' t  hear any 

d iscuss ion  amongst t he  Commissioners i n  t h e  agenda 

conference i n  t h e  debate t h a t  l e d  t o  t h i s  o rder  t h a t  

discussed c l a r i t y  o f  t h e  s t a t u t e .  I n  f a c t ,  i n  

con junc t ion  w i t h  the  second f i n d i n g  i n  t h e  order  t h a t  

t h e  impact on t h e  r e s i d e n t i a l  consumers as a r e s u l t  o f  
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i n - s t a t e  t o l l  reduc t ions  weren ' t  connected, t h e  

passages I ' v e  i n  my mot ion quoted from Commissioner 

Deason, and then seconded apparent ly  by commissioner 

Baez, seem t o  r e f l e c t  j u s t  t h e  opposi te ,  which i s  t o  

say t h a t  t hey  considered, and I b e l i e v e  Commissioner 

Davidson considered, and I b e l i e v e  cha i  rman Jaber 

considered i t  as w e l l ,  even though she was on t h e  

l o s i n g  end o f  t h e  vote,  t h a t  you a l l  considered, those 

o f  you t h a t  spoke t o  i t , t h a t  whether o r  n o t  t h e r e  

would be b e n e f i t s  t o  t h e  r e s i d e n t i a l  consumers f l o w i n g  

from the  reduct ions t h a t  t h e  IXCS had t o  make was a 

v i a b l e  i ssue ,  n o t  one t h a t  many o f  you thought  was a 

s u f f i c i e n t  bas is  on which t o  d i  smi ss  t h e  companies' 

cases, b u t  t h a t ,  as Commissioner Deason s a i d  

repeatedly ,  and I t h i n k  a l l  o f  you d i d ,  t h a t  i t  was a 

mat te r  o f  burden o f  p roo f .  

And i f  you found i t  was a mat te r  o f  burden 

o f  p roo f  t h a t  should be addressed a t  hear ing,  then you 

necessa r i l y ,  i n  my v i e w ,  d i d n ' t  decide t h a t  i t  was no t  

an issue.  And i f  you in tended i t  be an issue a t  t h i s  

hear ing,  then the  conclusions t h a t  are reached i n  t h e  

order  are,  i n  my op in ion ,  con t ra ry  t o  your vote.  

And the  l a s t  p o i n t  again, o r  t h e  f i r s t  

p o i n t ,  you d i d n ' t  d iscuss i n  any p lace a t  t he  agenda 

conference t h a t  you thought t h a t  the  i ssue  on t h e  
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c l a r i t y  o f  the  s t a t u t e  was such t h a t  i t  was c l e a r  t h a t  

i t  d i d n ' t  requ i re  re fe rence t o  t h e  l e g i s l a t i v e  f l o o r  

debates o r  any o the r  i ndi  c a t i o n  o f  1 egi s l a t i v e  

h i  s t o r y .  

SO I would ask you t o  f i n d  t h a t  t h e  order  

needs t o  be cor rec ted  t o  r e f l e c t  your t r u e  vo te .  You 

a l l  know what you in tended,  bu t  what you in tended as 

seen by the  t r a n s c r i p t  seems t o  be con t ra ry  t o  what 

was r e f l e c t e d  on those two p o i n t s  i n  the  o rde r .  

Thank you. 

CHAIRMAN JABER: Thank you, M r .  TWC"y. 

M r .  Beck, you f i l e d  a mot ion f o r  

recons idera t ion  a few  days before M r .  Twomey, so i f  

you have o r a l  argument you would l i k e  t o  make i n  t h a t  

regard, l e t ' s  go ahead and take t h a t  up, and then I'll 

come back t o  the  At to rney  General 's  O f f i c e  and then 

a l l o w  the  companies t o  rebut .  

MR. BECK: Thank you, Madam chairman. 

M r .  Mann w i l l  be addressing t h a t  motion. 

CHAIRMAN JABER: GO ahead, M r .  Mann. 

MR. MANN: Thank you, Chairman Jaber. 

I second t h e  comments made by M r .  Twomey 

and emphasize t h a t  indeed our r i g h t s  have been 

a f f e c t e d  by the order as i t  i s  w r i t t e n .  

And l e t  me read the  p e r t i n e n t  p a r t  o f  t h a t  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

17 

18 

19 

2 0  

2 1  

22 

2 3  

24 

25  

34 

order  which concerns us and why we f i l e d  t h e  move -- 
t h e  motion, r a t h e r ,  f o r  reconsiderat ion.  And i t ' s  n o t  

a c l a r i f i c a t i o n .  I t ' s  -- we be l i eve  t h e  o rde r  f l a t l y  

s ta tes  something t h a t  t h i s  Commission d i d  n o t  decide 

a t  t h a t  agenda. The p e r t i n e n t  language i n  t h a t  i s  

found a t  page 11 o f  t h e  order ,  and the  Commission 

addresses t h a t  f o r  our considerat ion,  we do no t  -- t h e  

s t a t u t e  does n o t  d i  r e c t  t h e  commission, t h e  s t a t u t e  

being 164(1), t o  consider how the  ILECS'  proposals 

w i l l  a f f e c t  t he  t o l l  market f o r  t he  b e n e f i t  o f  

r e s i  den t i  a1 consumers. Instead,  t he  p l  a i  n 1 anguage 

s ta tes  t h a t  cons idera t ion  should be given t o  whether 

g ran t i ng  the  p e t i t i o n s  w i l l .  And then subsect ion (a) 

i s  c i t e d  there ,  w i t h  an emphasis added t o  " t h a t  

prevents the  c r e a t i o n  o f  a more a t t r a c t i v e  l o c a l  

exchange market f o r  t h e  b e n e f i t  o f  r e s i  d e n t i  a1 

consumers. 

The order  goes on t o  s t a t e  t h a t  as such, 

t he  re levant  market f o r  use i n  making t h e  f i n a l  

determinat ion on these p e t i t i o n s  i s  t he  l o c a l  exchange 

market. Thus, we f i n d  t h a t  f o r  purposes o f  364.164, 

cons iderat ion o f  t h e  impact on t he  t o l l  market and 

r e s u l t i n g  impact on t o l l  customers i s  n o t  requ i red  f o r  

t he  Commission's f u l l  and complete determinat ion o f  

t he  p e t i t i o n s .  
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Now, we recognize t h e r e ' s  a f o o t n o t e  

the re ,  number 3 a t  t h e  bottom. " I n  reaching t h i s  

conclus ion,  we do n o t  f i n d  t h a t  we a re  precluded from 

such considerat ion.  Rather, we conclude o n l y  t h a t  we 

are  n o t  requ i red  t o  do so. I I  

w e l l ,  l o o k i n g  a t  t he  t r a n s c r i p t ,  and 

having been here i n  person t o  begin w i t h  and l i s t e n i n g  

t o  the  discussions going on a t  t he  agenda conference 

on November 3rd o f  2003, I have a f f i x e d  t o  t h e  motion 

f o r  recons idera t ion  what I bel ieve  i s  t he  p e r t i n e n t  

p o r t i o n ,  and t h a t  i s  pages 54 t o  66, I t e m  4 A .  

The f i n a l  keynote sec t i on  o f  t h a t  regards 

page 64, and a quest ion very  p o i n t e d l y  asked by 

Commission Deason a f t e r  ve ry  much d e l i  b e r a t i o n  had 

taken p lace over t h e  issue.  Commissioner Deason says, 

" s t a f f ,  you ' re  n o t  making any i n t e r p r e t a t i o n  as t o  t h e  

amount o f  d i  sc re t ion ' l  -- "on," I b e l i e v e  -- "on the  

readi  ng o f  the  t e r m i  no1 ogy b e n e f i t  o f  r e s i  d e n t i  a1 

consumers as i t  r e l a t e s  t o  whether t h i s  should o r  

should n o t  be dismissed. That ' s  a mat ter  which we are  

going t o  u l t i m a t e l y  address, bu t  you are n o t  making 

any recommendation on t h a t  a t  t h i s  p o i n t .  So i f  I 

vote  t o  approve s t a f f ' s  recommendation, t h a t  i ssue 

remai ns open. I I  

And s t a f f  counsel rep1 i es, "That I s co r rec t ,  

FLORIDA PUBLIC SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

1 2  

1 3  

14 

1 5  

16 

1 7  

18 

19 

2 0  

2 1  

2 2  

2 3  

2 4  

2 5  

36 

Commissioner. we have t r i e d  ve ry  hard t o  make sure 

t h a t  we are n o t  p re judg ing  any issues .  I I  

NOW, pages 5 4  through 64 do r e f l e c t  

comments by Commissioner Deason, as w e l l  as comments 

by, o f  course, t h e  c h a i r ,  Commissioner Jaber, who, as 

M r .  Twomey p o i n t s  out ,  was t h e  o n l y  nay vo te  i n  t h i s  

vo te .  But Commi s s i  oner Baez and Commi s s i  oner Davi dson 

a l s o  vo iced r e s p e c t i v e l y  t h e i r  agreement w i t h  

Commissioner Deason's concern. 

L e t  me p u l l  t o  page 57 o f  t h a t  t r a n s c r i p t ,  

t h e  attachment t o  your motion. Chairman ~ a b e r  on l i n e  

6 says, " w e l l ,  i t  seems t o  me t h e  general d i s c r e t i o n  

i s  how i t  gets a l l o c a t e d  i n  terms o f  percentages 

between r e s i d e n t i a l  and consumers, and perhaps t h e  

d i s c r e t i o n  the  IXCS have r e l a t e s  t o  where t h e  s p e c i f i c  

ra tes  i n  t h e  r e s i d e n t i a l  b i l l  and i n  t h e  consumer b i l l  

w i l l  be reduced." 

Commissioner Davidson says on l i n e  14, "I 

mean, you ' re  reading my mind on t h i s ,  and t h i s  does 

g e t  i n t o  number 5 a b i t ,  b u t  a fo l low-up on one o f  

your answers t o  the  chairman's quest ion.  I f  we have 

the  d i s c r e t i o n  t o  make sure t h a t  the  f low- through i s  

i n  an amount necessary t o  r e t u r n  the  b e n e f i t s  o f  such 

reduc t ion  t o  both i t s  r e s i d e n t i a l  and business 

customers, and you say we have t h a t  d i s c r e t i o n ,  i f  we 
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have t h a t  d i s c r e t i o n ,  then d o n ' t  we a l s o  have a 

f i  duci  a r y  ob1 i g a t i  on t o ,  t o  t h e  e x t e n t  possi  b l  e, 

r e f l e c t  t h e  i n t e n t  o f  t h e  l e g i s l a t i o n  i n  e x e r c i s i n g  

t h a t  d i s c r e t i o n ? "  

NOW, M r S .  Keat ing  says, "commissioner, 

again,  I t h i n k  t h a t ' s  an argument t h a t  you can 

c e r t a i n l y  make. I j u s t  f e e l  o b l i g a t e d ,  though, t o  

p o i n t  o u t  t h a t  t h a t  language as s t a t e d  a c t u a l l y  says 

t h a t  t h e  I x c s  may determine the s p e c i f i c  r a t e .  But 

again,  t h a t ' s  n o t  t o  say t h a t  t h e  argument t h a t  you 

make i s n ' t  a v i a b l e  one. I I  

Commissioner Davidson on page 58, l i n e  4, 

says, "No, I understand t h a t .  A s  I s i t  here,  I have 

t o  t e l l  you I d o n ' t  t h i n k  t h e r e  was one member who 

voted f o r  t h i s  b i l l  who thought  t h a t  90 percent  o f  t h e  

b e n e f i t  would go t o  l a r g e  business, customers and 90 

percent  o f  t he  burden would go t o  i n d i v i d u a l  

customers. They j u s t  d i d n ' t  t h i n k  t h a t  when they  were 

t a l k i n g  about t h e i r  parents n o t  hav ing b i l l  increases,  

and they  were  t a l k i n g  about t h e  customers. 

comforted by your general statement t h a t  we do have 

t h e  d i s c r e t i o n  t o  address a t  some broad l e v e l  t h a t  

a l l o c a t i o n ,  and then what perhaps i s  t h e  bes t  way o f  

doing t h a t  w e ' l l  have t o  take  up." 

So I was 

on page 62, a c t u a l l y ,  a t  t h e  bottom o f  61, 

~~ ~~ 

FLORIDA P U B L I C  S E R V I C E  COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

1 7  

18 

19 

20 

21 

22 

23 

24 

25 

38 

commissioner Baez -- I ' m  so r ry .  Le t  me s t a r t  a t  page 

61,  Commissioner Deason, l i n e  1, saying, "Le t  me say 

where I am. I agree w i t h  much o f  what you sa id ,  Madam 

c h a i r , "  i n  l i n e s  preceding, "but  I cannot reach t h e  

conclus ion t h a t  we need t o  dismiss t h e  p e t i t i o n s  t h a t  

a re  i n  f r o n t  o f  us. And the  reason f o r  t h a t ,  t o  me, 

i s  one o f  burden o f  p roo f .  NOW, we a l l  know t h a t  

t h e r e  are  c r i t e r i a  s e t  o u t  i n  164(l)(a) through (d). 

" I n  (a), t he re  i s  language which r e f e r s  t o  

b e n e f i t  o f  r e s i d e n t i a l  customers. I'm a l i t t l e  b i t  

concerned w i t h  t h e  very narrow i n t e r p r e t a t i o n  t h e  

incumbent LECs are t a k i n g  o f  t h a t  p a r t i c u l a r  

p r o v i s i o n .  

burden t o  mee t ,  and i t  may behoove them t o  l o o k  a t  

t h a t  a l i t t l e  b i t  more broadly  t o  make sure they meet 

t h e i r  burden. 

i n fo rma t ion ,  prov ide i t  t o  t h i s  Commission t h a t  we 

need from the  IXCS, who a l s o  want t o  see these 

p e t i  t i ons granted. 

I would p o i n t  ou t  t o  them t h a t  they  have a 

And they  may have t o  ge t  t h a t  

"But, Madam cha i r ,  wh i l e  I share i n  your 

f r u s t r a t i o n  and share w i t h  you t h a t  t he  i n fo rma t ion  i s  

needed f o r  us t o  make -- t o  exerc ise whatever 

d i s c r e t i o n  we have, and we have n o t  determined how 

much we have, how much d i s c r e t i o n  we have as o f  y e t ,  

b u t  i t  f a l l s  down t o  the  burden. I d o n ' t  t h i n k  we can 
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dismiss t h e  p e t i t i o n s  a t  t h i s  p o i n t .  

deny them a f t e r  t h e  hear ing because t h e  burden's no t  

been met, b u t  t h a t ' s  t h e i r  burden. 

we may ve ry  w e l l  

1 1  

commissioner BaeZ then, back t o  what I 

o r i g i n a l l y  s t a r t e d  w i t h ,  responds t o  t h a t  on l i n e  24, 

l'Commissioner Deason, I guess I'm hung up on t h e  same 

t h i n g  you are i n  p a r t .  

t h a t  t h i s  motion t o  dismiss,  a t  l e a s t  i n  my mind, has 

placed one o f  those u l t i m a t e  quest ions square ly  be fore  

us as t o  what we consider t o  be b e n e f i t s .  And t o  

decide one way -- c e r t a i n l y  t o  decide i n  favo r  o f  t h e  

motion t o  dismiss, i n  my mind, would answer t h a t  

quest ion,  which I be l i eve  i s  b e t t e r  l e f t  as p a r t  o f  

t h e  e n t i  r e  case." 

Something I s a i d  e a r l i e r  i s  

The expressed w i l l  o f  t h e  Commissioners on 

t h e  record was t h a t  t h e i r  votes n o t  be i n t e r p r e t e d  as 

t o  the  reading of t h e  terminology " r e s i d e n t i a l  

consumersll as i t  r e l a t e s  t o  whether they should o r  

should n o t  be dismissed. Ms. Keat ing e x p l i c i t l y  

answered t o  Commissioner Deason on t h e  record, "That 's 

c o r r e c t ,  Commissioner. We have t r i e d  very hard t o  

make sure t h a t  we are no t  pre judging any issues."  

Nevertheless, the  language t h a t  I c i t e d  e a r l i e r  i s  

contained i n  t h a t  order .  

The C i t i zens  contend t h a t  a p o i n t  o f  f a c t  
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and poss ib l y  o f  l aw  was overlooked i n  t h e  issuance o f  

order  1331, as demonstrated by t h e  t r a n s c r i p t  p o r t i o n  

at tached t o  t h i s  motion. I n  f a c t ,  an i s s u e  does 

appear t o  have been prejudged, t h a t  i s ,  t h e  b e n e f i t  t o  

r e s i  den t i  a1 consumers. 

The C i t i z e n s  have been adversely  a f f e c t e d  

by t h i s  o rder ,  as evidenced by now a l l  t h r e e  o f  t h e  

p e t i t i o n e r s '  responses t o  t h e  AG's  Mot ion f o r  Summary 

F ina l  order ,  which suggests t h a t  commission o rde r  1331 

has been i n t e r p r e t e d  t o  have a l ready determined and 

circumscr ibed p r i o r  t o  hear ing,  con t ra ry  t o  t h e  w i l l  

and the  votes o f  t h e  Commissioners a t  agenda, t h e  

meaning o f  " f o r  t h e  b e n e f i t  o f  r e s i d e n t i a l  consumers. 

And I'll a l s o  p o i n t  ou t  t h a t  t h e  response 

II 

t h a t  I received l a t e  l a s t  n i g h t  t o  our mot ion f o r  

reconsiderat ion f rom t h e  th ree  ILECS once again has 

sa id  i n  paragraph 8 ,  "The Leg is la tu re  has a l ready  

determined t h a t  removing t h e  revenue support  o f  l o c a l  

ra tes  provided by access charges prevents t h e  c r e a t i o n  

o f  a more a t t r a c t i v e  compet i t ive l o c a l  exchange market 

f o r  t he  b e n e f i t  o f  consumers. The commission's t a s k  

i s  t o  determine whether t h e  requested rebalance i s  

l i k e l y  t o  create a more a t t r a c t i v e  l o c a l  exchange 

market. 'I 

The b e n e f i t  t o  r e s i d e n t i a l  consumers once 
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again i s  l e f t  ou t .  I t ' s  a given. I t  has a l ready  been 

def ined,  as f a r  as t h e  ILKS are concerned, by o rde r  

1 3 3 1  as a g iven,  n o t  an issue.  

The C i  ti zens respec t fu l  1 y request  t h a t  t h i  s 

commission g ran t  recons idera t ion  o f  o rde r  1 3 3 1 ,  r e v i s e  

i t  t o  t h e  ex ten t  necessary t o  e l i m i n a t e  t h e  

prejudgment o f  t h e  d e f i n i t i o n  o f  " b e n e f i t  o f  

consumers. 

Thank you very  much, Commi s s i  oners. 

CHAIRMAN JABER: Thank YOU, M r .  Mann. 

M r .  shreve. 

MR. SHREVE: Thank you, Madam Chairman. 

The At to rney  General has j o i n e d  i n  support  

o f  the  motions f o r  recons idera t ion .  I'll be ve ry  

b r i e f  and adopt every th ing  t h a t  M r .  Mann s a i d  and 

M r .  Twomey sa id.  I t h i n k  they d i d  an e x c e l l e n t  j o b  i n  

p o i n t i n g  t h a t  ou t .  

I would l i k e  t o  p o i n t  ou t  t h a t  our dec i s ion  

t o  i n te rvene  was made a f t e r  t h i s  hear ing,  when we 

heard the  expressions o f  t he  Commissioners, and a f t e r  

hear ing a l l  o f  t h e  p u b l i c  hear ings. I attended t h i s  

hear ing and have reviewed t h e  t r a n s c r i p t  i n  depth, and 

the re  i s  no i n d i c a t i o n  from any commissioner t h a t  

would go t h e  o the r  way and support t h e  order .  

t h e  i n d i c a t i o n s  from the  commissioners were t o  keep 

A l l  o f  
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t h i s  i t e m ,  t h i s  i ssue  open, and I was v e r y  su rp r i sed  

t o  see t h e  order  on t h a t  p o i n t .  I almost s l i p p e d  by 

i t , because a f t e r  hear i  ng t h e  commi s s i  on ' s 

d e l i b e r a t i o n s ,  you r e a l l y  would n o t  expect t h a t  o rde r ,  

and i t ' s  supposed t o  be rep resen ta t i ve  o f  t h i s  

Commission's d e l i b e r a t i o n s .  

CHAIRMAN JABER: Thank you, M r .  shreve. 

okay. 1 have a j o i n t  response by Ver izon, 

S p r i n t ,  and B e l l  on both motions f o r  recons idera t ion .  

Have you se lec ted  someone t o  make your p resenta t ion? 

J u s t i c e  Hardi ng. 

MR. HARDING: Thank YOU. Madam chairman 

and members o f  t he  Commission, we would respond by 

say ing t h a t  t he  order  i s  l e g a l l y  c o r r e c t ,  i t  i s  

appropr ia te ,  and t h a t  i t  f o l l o w s  t h e  s t a t u t e  and se ts  

f o r t h  t h e  requirements f o r  a de terminat ion  i n  t h i s  

i ssue .  I t h i n k  i t  i s  up f o r  you t o  determine whether 

o r  n o t  i t  approp r ia te l y  r e f l e c t s  your dec is ion .  I 

c a n ' t  make t h a t  judgment f o r  you except t h a t  i t  came 

o u t  as an order  from the  Commiss on, and we c e r t a i n l y  

t h i n k  t h a t  i t  was l e g a l l y  c o r r e c t .  

founded and approp r ia te l y  s ta tes  t h e  law t h a t  app l i es  

t o  t h i s  issue.  

I t  was w e l l  

Anything e l se  my counsel -- 

CHAIRMAN JABER: Thank YOU. 
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M r .  chapkis,  you had an a d d i t i o n a l  

statement? And then, Commissioners, w e ' l l  e n t e r t a i n  

quest ions f rom you a l l .  

MR. CHAPKIS:  I'll t r y  t o  be v e r y  b r i e f .  

1 would j u s t  say t h a t  t h e  Commission should 

deny p e t i t i o n e r ' s  mot ion f o r  recons ide ra t i on  because 

i t  f a i l s  t o  i d e n t i f y  any new f a c t  o r  any new law 

over looked by t h e  commission, and i t  c o r r e c t l y  

r e f l e c t s  t h e  Commission's vo te .  That i s ,  i t  says t h a t  

t h e  Commission i s  n o t  requ i red  t o  consider t h e  I X C  

f low- through issue i n  reaching i t s  dec i s ion ,  b u t  i t ' s  

n o t  precluded f r o m  doing so e i t h e r .  And I would r e f e r  

you t o  Footnote 3 o f  your o rder .  

And t h a t ' s  a l l  I have t o  add. 

CHAIRMAN JABER: Thank you, M r .  chapkis.  

Commissioner Deason, you had a quest ion? 

COMMISSIONER DEASON: I have a ques t ion  

f o r  M r .  Mann. 

M r .  Mann, you ' re  seeking e i t h e r  

reconsi de ra t i on  o r  c l  a r i  f i  c a t i o n .  How woul d you 

propose we c l a r i f y  t h e  order i f  we were so i n c l i n e d ?  

I know t h a t  t h e r e ' s  a c e r t a i n  passage t h a t  you have 

inc luded i n  your motion. 

d e l e t i o n  o f  t h a t  p a r t i c u l a r  language, o r  should t h a t  

language be changed i n  some way? 

would i t  j u s t  s imply be the  
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MR. MA": Commissioner, t h e  most g l a r i n g  

concern, a t  l e a s t  t o  me, and 1'11 c e r t a i n l y  ask f o r  

any d i f f e r e n c e  o f  o p i n i o n  by M r .  Beck, i s  t h e  

paragraph on page 11 under t h e  subsect ion where i t  

c i t e s  t o  subsect ion (a). "As such, t h e  r e l e v a n t  

market f o r  use i n  making t h e  f i n a l  de te rm ina t ion  i s  

t h e  l o c a l  exchange market. We f i n d  t h a t  c o n s i d e r a t i o n  

o f  t h e  impact on t h e  t o l l  market i s  n o t  r e q u i r e d  f o r  

t h e  Commission's f u l l  and complete de te rm ina t ion  o f  

t h e  p e t i  ti ons. 'I  

I b e l  i eve t h a t  t h a t  p a r t i  c u l  a r  paragraph 

prejudges t h e  d e f i n i t i o n  o f  t he  r e s i d e n t i a l  -- b e n e f i t  

f o r  r e s i d e n t i a l  customers. I t  de f ines  t h e  l o c a l  

market t h a t  t h i s  Commission should be l o o k i n g  a t ,  and 

t h a t  i s  s imply  and e x c l u s i v e l y  t h e  l o c a l  market,  

because i t  comes a t  t h e  end o f  subsect ion (a). 

But as I ' v e  s a i d  e a r l i e r ,  t h e  most 

impor tan t  p a r t  o f  subsect ion (a) i s  t h a t  i f  t h e r e  i s  

c u r r e n t  support  found, and i f  t h a t  c u r r e n t  suppor t  i s  

then found t o  prevent  t h e  c r e a t i o n  o f  a more 

a t t r a c t i v e  l o c a l  exchange market, then b e n e f i t  o f  

r e s i d e n t i a l  customers i s  t h e  importance o f  t h a t  

subsect ion (a). And I t h i n k  t h a t  paragraph below t h a t  

c i rcumscr ibes t h i s  commission's d e l v i n g  i n t o  what 

e x a c t l y  t h e  b e n e f i t s  -- what the  b e n e f i t s  a r e  t h a t  
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should be looked a t  i n  order  t o  determine whether 

b e n e f i t s  t o  r e s i d e n t i a l  customers i s  p rov ided  by t h e  

ILECS ' p l  ans , 

And again,  i f  M r .  Beck has any d i f f e r e n c e  

o f  o p i n i o n  o r  a d d i t i o n  t o  t h a t ,  I would c e r t a i n l y  

welcome i t . 

CHAIRMAN JABER: I t h i n k  M r .  Beck i s  t i r e d  

o f  people r e f e r r i n g  t o  him. 

MR. BECK: I'll make a proposal ,  

commissioner Deason. I n  t h e  d e c i s i o n  s e c t i o n  o f  t h e  

o r d e r ,  t h e r e ' s  a f i r s t  paragraph, and what I would 

recommend i s s imply  d e l e t i n g  eve ry th ing  a f t e r  t h a t  

u n t i l  you ge t  t o  t h e  "Therefore,  t he  mot ion i s  

denied."  SO i t  would be d e l e t i n g  the  l a s t  paragraph 

on page 11 o f  the  o rde r ,  as w e l l  as page 1 2  and t h e  

t o p  o f  1 3 .  

CHAIRMAN JABER: Were you done w i t h  your  

quest ions,  Deason Commi ss ioner? 

MR. MA": Le t  me -- I ' m  s o r r y .  

CHAIRMAN JABER: Were YOU done w i t h  your  

quest ions? 

COMMISSIONER DEASON: Yes. 

CHAIRMAN JABER: okay. Commissioner 

Davidson, I see your hand go up. L e t  me l e t  M r .  Mann 

f i n i s h  h i s  thought,  and 1'11 come back t o  you. 
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MR. MA": I ' m  s o r r y .  And I d o n ' t  know 

t h a t  M r .  Beck has c i t e d  t h a t  s p e c i f i c a l l y ,  b u t  i t  has 

been brought  t o  my a t t e n t i o n  t h a t  j u s t  beneath t h e  

paragraph t h a t  I r e f e r r e d  t o  t h a t  comes underneath 

subsect ion (a) t h e r e ,  "AS such, t h e  r e l e v a n t  market, 

t h e  nex t  paragraph begins,  "The language o f  Sec t ion  

364.164, F l o r i d a  S ta tu tes ,  appears c l e a r .  Thus, under 

p r i n c i p l e s  o f  s t a t u t o r y  i n t e r p r e t a t i o n ,  t h i s  

Commission need n o t  l o o k  f u r t h e r  t o  d i v i n e  t h e  

L e g i s l a t u r e ' s  i n t e n t . "  

11 

CHAIRMAN JABER: so l e t  me see i f  I can 

make t h i s  a sho r t cu t .  IS i t  your p o s i t i o n  t h a t  you 

agree w i t h  M r .  Twomey's suggested d e l e t i o n ?  If you 

l o o k  a t  h i s  mot ion on page 11, he's  suggest ing 

d e l e t i n g  every th ing  found on h i s  mot ion on page 11. 

T e l l  me -- i t  may be eas ie r  f o r  you t o  t e l l  us where 

you d isagree,  because you 've abso lu te l y  l o s t  me on 

what you want de le ted  and what you d o n ' t .  

MR. MA": I'm so r ry .  when you say page 

11, chai  rman, a re  you speaking o f  h i s  mot ion o r  t h e  

-- 

CHAIRMAN JABER: uh-huh. Commissioners, 

j u s t  so we're a l l  on t h e  same page, i n  AARP'S mot ion 

f o r  recons idera t ion ,  on page 11, M r .  Twomey makes a 
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suggestion on what language should be de le ted .  

MR. MANN: I see. 

CHAIRMAN JABER: I f  you want t o  take  a l o o k  

a t  t h a t  and t h i n k  about i t , I can go t o  commissioner 

Davi dson' s quest ion.  

MR. MANN: I f  you would, please. Thank 

you. 

(TRANSCRIPT CONTINUES I N  SEQUENCE WITH 

VOLUME 2.) 

FLORIDA P U B L I C  SERVICE COMMISSION 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

48 

CERTIFICATE OF REPORTER 

STATE OF FLORIDA) 

COUNTY OF LEON ) 

I, MARY ALLEN NEEL, do hereby c e r t i f y  t h a t  t h e  

fo rego ing  proceedings were taken be fore  me a t  t h e  t ime 

and p lace t h e r e i n  designated; t h a t  my shorthand notes 

were t h e r e a f t e r  t r a n s c r i b e d  under my superv is ion ;  and 

t h a t  t he  foregoing pages numbered 1 through 47 are a 

t r u e  and c o r r e c t  t r a n s c r i p t i o n  o f  my stenographic 

notes.  

I FURTHER CERTIFY t h a t  I am n o t  a r e l a t i v e ,  

employee, a t to rney  o r  counsel o f  any o f  t h e  p a r t i e s ,  

o r  r e l a t i v e  o r  employee o f  such a t to rney  o r  counsel, 

o r  f i n a n c i a l l y  i n t e r e s t e d  i n  t h e  ac t i on .  

DATED T H I S  1OTH day o f  December, 2003. 

MARY ALLE NEEL, RPR 
2894-A R c3k i n g t o n  Green Lane 
Tal lahassee, F l o r i d a  32308 
(850) 878-2221 

FLORIDA P U B L I C  SERVICE COMMISSION 


