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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Implementation ofrequirements arising 
from Federal Communications Commission's 
triennial UNE review: Location-Specific Review Docket No. 030852-TP 
for DS 1, DS3, and Dark Fiber Loops, and Filed: January 15, 2004 
Route-Specific Review for DS 1, DS3, and 
Dark Fiber Transport. 
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RESPONSE OF NEWSOUTH COMMUNICATIONS CORP. IN 

RESPONSE TO BELLSOUTH'S MOTION TO STRIKE TESTIMONY 


OF JAKE E. JENNINGS 


Pursuant to Rule 28-106.204, Florida Administrative Code, New South Communications 

Corp. ("New South"), through its undersigned counsel, submits this Response in Opposition to the 

Motion of BellSouth Telecommunications, Inc. ("BeIlSouth") to strike the prefiled testimony of 

NewSouth witness Jake E. Jennings. In its Motion to Strike, BellSouth argues that Mr. Jennings' 

testimony should be stricken as not relevant to the issues in this docket, and because it does not 

reference the issues listed in the Second Order on Procedure, Order No. PSC-03-1265-PCO-TP, 

issued on November 7, 2002, by the Florida Public Service Commission ("Commission"). As 

discussed herein, Mr. Jennings' testimony is relevant to, and addresses, the issues in this docket and 

therefore should not be stricken. For the following reasons, the Commission should summarily deny 

BellSouth's Motion to Strike Mr. Jennings' testimony. 

1. The Second Order on Procedure states that prefiled testimony and prehearing 

statements shall address the issues set forth in the Order. The Order does not require parties to cite 

AUS
CAF in their testimony the specific issues they address. Moreover, there is no Commission rule that 
CMP
COM imposes such a requirement on parties filing testimony. 
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2. As set forth herein, Mr. Jennings’ testimony on behalf of NewSouth is directly 

relevant to the issues in this proceeding. BellSouth cannot contend that the discussion of the Federal 

Communications Commission’s Triennial Review Order is irrelevant to the issues in this proceeding. 

Mr. Jennings’ testimony addresses key issues that state commissions must consider in implementing 

the Triennial Review Order, including the factual finding made by the FCC in determining the 

trigger analyses. 

3. Section I (pages 2, line 21, through page 3, line 8) ofMr. Jennings’ testimony should 

not be stricken because the content addresses the topic headings of Mr. Jennings’ testimony. Nothing 

in the Second Order on Procedure precludes a party from laying a foundation that relates back to the 

purpose of the proceedings, and, in fact, in that respect, Mr. Jennings’ testimony is comprehensive 

and informative. The purposes of the proceeding are set out in the testimony and address, in relevant 

part, market definition, market location, factors that affect the ability to serve and target the market, 

and the variances in those factors. 

4. In Section I1 (Overview of FCCA) of his testimony, Mr. Jennings explains that 

NewSouth is a member of the FCCA and describes FCCA member companies’ participation in the 

competitive local exchange carriers’ (“CLECs”) market. Focusing on market definition and ability 

to serve the market, Jennings describes what unbundled network elements FCCA companies use 

(citing the companies’ reliance on W E  loops and dedicated transport at DS1 capacity, p. 4, lines 

8-9) to provide services to enterprise customers, how loop technology, and, specifically, dark fiber 

’ In the first ten pages of Ms. Padgett’s testimony filed on behalf of BellSouth, which is only 
28 pages in total, Ms. Padgett does not reference a single issue in this proceeding. In those pages, 
Ms. Padgett - like Mr. Jennings - provides her own background information and addresses her 
interpretation of the Triennial Review Order triggers. 
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loops are used by the companies, and, finally, the effect the Commission’s decision would have on 

the companies’ use of the incumbents’ network elements. 

5.  Section III (NewSouth’s Investment in Facilities Demonstrates that Unbundling 

Furthers the Goals of the Act) of Mr. Jennings’ testimony, as the title suggests, describes 

NewSouth’s technological and financial investments in specific markets. Mr. Jennings outlines 

where, in the Southeast and in Florida, NewSouth’s resource capital and technology are located, 

including switches and collocations. Mr. Jennings’ testimony then speaks to the ultimate reason for 

the proceedings - Le., impairment. Because NewSouth relies on the incumbent LECs’ loop and 

dedicated transport facilities, the company avoids “sunk costs,” which, Mr. Jennings explains, are 

the unrecoverabfe costs of deploying loop facilities if a customer temiinates service with NewSouth, 

or any other CLEC - a cost the Commission has long recognized as a market impairment (see 

Jennings’ citation on p. 8, lines 13-15). In addition to describing the sunk costs that NewSouth and 

similarly situated CLEO incur, this section also is directlyrelevant to the triggers themselves, in that 

it demonstrates NewSouth does not deploy loops in BellSouth’s territory. 

6. Section IV (FCC Triennial Review Order-National Finding of Impairment for High 

Capacity Loops and Transport) of Mr. Jennings’ testimony outlines the federal standard for when 

an impairment arises and how the Federal Communications Commission delegated to the states the 

defining of “triggers” for a finding of impairment. Mr. Jennings explains how the defining, and 

more importantly, applying the “triggers” in a manner that accurately reflects the service and usage 

of FCCA companies is necessary allow CLECs to continue to provide facilities-based service to 

customers in the state of Florida. 
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7.  Section V (Transition Issues) is directly related to the transition issue (Issue No. 2) 

posed by this Commission. Despite characterization of this section as “marginally related,% this 

section, Mr. Jennings speaks to the heart ofthe issue before the Commission-Le., what would happen 

if the Commission delisted unbundled loops and transport. The answer is hardly a marginal issue. 

Mr. Jennings’ testimony spoke to a potentially critical cost increase for NewSouth, which would be 

unable to extend some of the cost to its custoniers. 

8. Mr. Jennings’ testimony specifically addresses the issues set out in the Second Order on 

Page/Line Number 
Section 111, Page 8, 
lines 5- 1 1, 16-20 

Procedure. The testimony corresponding to the issues in this proceeding is as follows: 

Description 
Description of New South’s 
entry into local exchange 
market 

Section 111, Page 10, 
lines 16-1 7 

Description of NewSouth’s 
purchase of DS 1 s from the 
ILEC 

Section IV, Page 11, 
line 17 through page 
14, line 6 

Description of the FCC’s 
triggers for loops and transport 

Relevant to Issues 

Section V,Page 15, 
line 11 through 16, 
line 6 

2 & 5 (self-deployment of loops); 9 
& 14 (self-deployment of transport) 

Transition issues 

I (wholesale loops) 

1 ,2 ,3 ,  5 (self-deployment and 
wholesale triggers for loops); 7, 9, 
11, 16 (self-deployment and 
wholesale triggers for transport) 
20 (transition) 

9. BellSouth has not shown any legal or factual basis for the Commission to grant 

the extremely onerous remedy of striking a witness’s testimony.“The right to call witnesses is 

one of the most important due process rights of a party.” Pascual v. Dozier, 771 So.2d 552,554 

(Fla 3d DCA 2000) quoting Keller Industries v. Volk, 657 So. 2d 1200, 1202-03 (Fla 4th DCA 

1995). 

10. Finally, relevant evidence is “evidence tending to prove or disprove a material 
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fact.” 590.401, Fla. Stat.; Florida Emergency Physicians-Kang and Associates v. Parker, 800 So. 

2d 631 (Fla. 5‘h DCA 2001). The Florida Supreme Court has defined relevant evidence as 

“whatever evidence is offered which will assist in knowing which party speaks the truth of the 

issues in an action is relevant, and when to admit it does not override the other formal rules of 

evidence, it should be received.” Prior v. Onlesby, 50 Fla. 248 (1905). Certainly, as set forth’ 

above, Mr. Jennings’ testimony goes directly proving or disproving material facts related to the 

matters before the Commission conceming the CLECs’ ability to serve the mass market. 

11. For these reasons, Mr. Jennings’ testimony is material and relevant to the 

overarching issues in this proceeding, and to the specific issues set forth in the Second Order on 

Procedure. BellSouth has not demonstrated any factual or legal basis for the extraordinary and 

extremely onerous measure they seek in attempting to have Mr. Jennings’ testimony stricken. 

Accordingly, BellSouth’s Motion to Strike must be denied. 

Jon C. Moyle, Jr. 
Fla. Bar No. 0727016 
Diana K. Shumans 
Fla. Bar No. 0675822 
Moyle Flanigan Katz Raymond & Sheehan, P.A. 
1 18 North Gadsden Street 
Tallahassee, FL 32301 
Telephone: (850) 681-3828 
Telefax: (850) 681-8788 

Attorneys for NewSouth Communications, Inc. 
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CERTIFICATE OF SERVICE 
Docket No. 030852-TP 

I HEREBY CERTIFY that a true and correct copy of the foregoing was served via 

Electronic Mail and Hand Delivered* this 1 SIh day of January, 2004, to the following: 

Jason Rojas, Staff Counsel * 
Jeremy Susac, Staff Counsel 
Adam Tei tzinan, Staff Counsel 
Florida Public Service Commission 
Division of Legal Services 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 
Phone: (SSO) 413-6212 

at e i t m i  n @jp sc *state. fl . 11 s 
j rcs i ash‘ 11 sc .stat c . fl .us 
j s 11 sac fi?:~isc, s t a t e. fl . us 

Fax: (850) 413-6250 

Michael A. Gross 
VP Reg. Affairs & Reg. Counsel 
Florida Cable Telecomni. Assoc. 
246 East 6th AveiiLIe 
Tallahassee, FL 32303 
Tel, No, (850) 6’8blP9$ 
Fax. No. (S50) 681-9676 
n 1 Pro s s (2 f ‘c I a .  c 0 I l l  

Joseph A. McGlothlin 
Vicki Gordon Kaufinan 
McWhirtex., Reeves, McGlothlin, 

117 South Gadsden Street 
Tallahassee, FL 32301 
Tel. No. (S50)  222-2525 
Fax. No. (650)  222-5606 
Attys. for Covad 
j inc QI o t 11 1 i 11 (1;1 m ac - 1 aw . c on1 
~ ~ k a u f ’ m a n ~ ~ ~ u ~ a c - l a w . c o m  

Davidson, Kaufman & Amold PA 
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Charles E. Watkins 
Covad Comniunications Company 
1230 Peachtree Street, NE. 
lgth Floor 
Atlanta, Georgia 30309 
Tel. No. (404) 942-3492 
Fax. No.(404) 942-3495 
yx a t k i ii s 6? c o vad . coni 

Nanette Edwards, Esq. 
Director - Regulatory 
XTC^Del taCom 
4092 S. Memorial Parkway 
Huntsville, AT, 35802 

iicd wiidsC6 itcdc I t ac o 111 .co ti1 

Tel. NO. (256) 382-3856 

Floyd Self, Esq. 
Noinian H. Horton, Esq. 
Messer Caparello & Self 
2 15 South Monroe Street, Suite 701 
Tallahassee, FL 32301 
Tel. No. (850) 222-0720 
Fax. No. (850) 224-4359 
Represents ITC'"DeltaCom, 
Represents lK_MC 
Represents MCI 
Represents Xspedius 
rse1 I'(ii:la~vna.coIu 
I1 11 0 1'10 II GO I a\\ t7 a * co I l l  

De O'Roark, Esq, 
MCI WorldCom Communications, Inc. 
6 Concourse Parkway, Suite 3200 
Atlanta, GA 30328 
d e ,  01-0 a1-k (ii'\vco m . con1 
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Andrew 0. Isar 
Miller Isar, Inc. 
7901 Skansie Avenue 
Suite 240 
Gig Harbor, WA 98335 
Tel. No. (253) 851-6700 
Fax No. (253) 551-6474 
ai sa r f i )  ni i t 1 eri sa r. coin 

Jason Spinard, Esq. 
Rand Currier 
Geoff Cookman 
Granite Telecommunications, LLC 
234 Copeland Street 
Quincy, MA 02 169 
Tel. No. 617 847-1500 
Fax No. 61 7 847-093 1 
j s 11 i n ardG! e m  i t en et .cot n 
rc 11 TI- i e 1-@ v ran i t met. c.0 i n  

g c o o 1.r n 1 an (Z rrran i t e 1-1 et. c om 

Donna McNulty, Esq. 
MCI WorldCom Communications, Inc. 
1203 Govemors Square Blvd., Suite 201 
Tallahassee, FL 32301-2960 
cl o TI 11 a. III c II u 1 t v@ in c i .coin 

Tracy Hatch, Esq. 
AT&T 
I 0 1 North Monroe Street 
Suite 700 
Tallahassee, FL 32301 
Tel. No. (850)  425-6360 
t 11 at cMr:i a t t . c om 

Lisa A. Sapper 
AT&T 
1200 Peachtree Street, N.E. 
Suite 8 100 
Atlanta, GA 30309 
Tel. No. (404) 810-7812 
1 isar.ilevChtt.con1 
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Jake E. Jennings 
NewSouth Communications Corp 
Two North Main Center 
Greenville, SC 29601-2719 
Tel. No. 864 672-5877 
Fax No. 864 672-53 13 
J L" I cn ni 11 es@.nc wso 11 t 11. co in . .  

Marva Brown Johnson, Esq. 
I(IMC Telecom 111, LLC 
1755 North Brown Road 
Lawrenceville, GA 30034-81 19 
til a 1-1: a, i o hnso i i  @ il; in c t e 1 cc o in. coni 

Susan S, Masterton, Esq. 
Sprint -Florida, Inc. 
Sprint Communications Co. L.P. 
13 13 Blair Stone Road 
P.O. Box 2214 
Tallahassee, FL 323 16-22 14 
Tel. No. (S50) 599-1560 
Fax. No. (850) 878-0777 
s II s a ii  . m a s t e I- t o I 1 6) m a i 1. s p ri n t . c o i n  

Jeffrey 3. Binder 
Allegiance Teleconi of Florida, Lnc. 
191 9 M Street, N.W. 
Washington, DC 20037 
Tel. No (202) 464-1792 
.l eff.binder.(lii!al EX .coin 

Terry Larkin 
Allegiance Telecom, h c .  
700 East Butterfield Road 
Lombard, IT, 60148 
Phone: (630) 522-6453 
t cri-v. larkin(cdal qx .coni 
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Jean Houck 
Business Telecom, lnc. 
4300 Six Forks Road 
Raleigh, NC 27609 
Tel. No. (919) 863-7325 
j eaii.houck@b titeleconi .ne t 

Margaret Ring, Director 
Regulatory Affairs 
Network Telephone Carparation 
8 15 SI Palafox St, 
Pensacoh, FL 3250 1 
850-463-1748 
h4 it rc a ret . R i n n et w o r k t el e ph o 11 e. n e t 

AT&T by E-Mail only: 
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Jon Cl Moyle, Jr. I -  
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