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Lee W. Stremba (LS- 01 17) 
Paul H. Deutch ([PHD-4959) 
JENKENS & GILCHRIST 
PARKER CHAPIN LLP 
Attorneys for the Debtor 
and Debtor in Possession 

The Chrysler Building 
405 Lexington Avenue 
New York, New York 10174 
(2 12) 704-6000 

Hearing Date and Time: March 11,2004 at 9:30 a.m. 
Objection Deadline: March 8,2004 at 3 0 0  p.m. 

UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 

TELECARRTER SERVICES, NC., 
Chapter 11 
Case No. 02-20379 (ASH) 

Debt or. 

X - - - - - - - -_ - - - - - - * - - - -__ I_ Ic____________ 

NOTICE OF HEARING 

PLEASE TAKE NOTICE that a hearing (the "Hearing") to consider the Debtor's 

Motion to approve Stipulation Terminating Equipment Lease Between the Debtor and Wells 

Fargo Financial Leasing, Inc., will be held before the Honorable Adlai S .  Hardin, Jr., United 

States Bankruptcy Judge, in the United States Bankruptcy Court for the Southern District of New 

York, 300 Quaddropas Street, White Plains, New York 10601, on the 1 lth day of March, 2004, 

at 9:30 a.m. or as soon thereafier as counsel may be heard. 

PLEASE TAKE FURTHER NOTICE that responses or objections, if any, to the 

entry of the proposed Order, must be in writing, must confork to the requirements of the 

Bankruptcy Code, the Federal Rules of Bankruptcy Procedure and the Local Rules of the United 

States Bankruptcy Court for the Southem District of New York, and must be filed with the Clerk 
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of the Bankruptcy Court with a courtesy copy to Chambers, and served so that same are received 

by Jenkens & Gilchrist Parker Chapin LLP, attorneys for the Debtor, at The Chrysler Building, 

405 Lexington Avenue, New York, New York 10174, Attention: Paul H. Deutch, Esq. and to the 

Office of the United States Trustee, 33 Whitehall Street, 21St Floor, New York, New York 10004, 

Attention: Pamela J. Lustrin, at least 3 business days prior to the hearing on the Motion. 

Dated: February 6,2004 
New York, New York 

JENKENS & GILCHRIST PARKER C€€APIN LLP 

Lee W. Streua (LWS- 01 17) 
Paul H. Deutch (PHD-4859) 

The Chrysler Building 
405 Lexington Avenue 
New York, New York 10174 
(2 12) 704-6000 

Attorneys for the Debtor and Debtor in Possession 

e 
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Lee W. Stremba (LS - 01 17) 
Paul H. Deutch (PHD - 4859) 
JENKENS & GILCWRIST 
P-R CHAPIN LLP 
The Chrysler Building 
405 Lexington Avenue 
New York, New York 10174 
Tel: (212) 704-6000 Fax: (212) 704-6288 
Attomeys for the Debtor and Debtor in Possession 

Hearing Date: March 11,2004 at 9:30 a.m. 
Objection Deadline: March 8,2004 at 5 0 0  p.m. 

In re: 

TELECARRIER SERVICES, INC., 

Debtor. 

Chapter 11 
Case No. 02-20379 (ASH) 

MOTION TO APPROVE STIPULATION TERMINATING 
EQUIPMENT LEASE BETWEEN THE DEBTOR AND 
WELLS FARGO FINANCIAL LEASING, INC. 

TO: THE HONORABLE ADLAI S. HARDIN 
UNITED STATES BANKRUPTCY JUDGE 

Telecamer Services, Inc. (,‘TSI”), debtor and debtor-in-possession (the 

“Debtor”), respectfully represents: 

JURISDICTION AND VENUE 

1.  The Court has jurisdiction over this motion (the “Motion”) pursuant to 

28 U.S.C. $5  157 and 1334. This is a core proceeding pursuant to 28 U. S.C. §157(b). 

Venue is proper before the Court pursuant to 28 U.S.C. 55 1408 and 1409. The 

statutory predicates for the relief requested herein are section 105 of title 1 1 of the 

United States Code (the “Bankruptcy Code”), as complemented by Rule 9019 of the 
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Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”). 

FACTS 

A. Background 

2. On July 29,2002 (the “Petition Date”), the Debtor filed its voluntary 

petition for relief under chapter 11 of the Bankruptcy Code (the “Chapter 1 1 Case”) 

with the Clerk of this Court. Pursuant to sections 1 107(a) and 1 108 of the Bankruptcy 

Code, the Debtor is continuing to operate its business and manage its property as a 

deb tor-in-possession. 

3. On October 28,2002, pursuant to section 521 of the Bankruptcy Code 

and Rule 1007 of the Bankruptcy Rules, the Debtor filed its list of creditors, schedules 

of assets and liabilities and statement of financial affairs (collectively, the 

“Schedules”). 

4. No trustee, examiner or official committee has been appointed in this 

Chapter I 1  Case. 

5. On or about January 21,2004, the Debtor filed with the Bankruptcy 

Court a proposed plan of reorganization (the “Plan”) and accompanying disclosure 

statement 

B. TheLease 

6. On July 10,2001, the Debtor executed a lease agreement with Wells 

Fargo Financial Leasing, Inc. (“Wells Fargo”) as lessor (the Pursuant to 

the Lease, the Debtor was to be provided with several water coolers (plus necessary 

service) for a period of sixty (60) months beginning July 26,2001. Pursuant to the 

c 

A copy of the Lease is annexed hereto as Exhibit “A”. 
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Lease, rent was for the water coolers (and service) was $169.00 per month. 

7. 

C. The Stipulation 

8. 

Wells Fargo has not asserted any claims in this Chapter 11 Case. 

The Debtor and Wells Fargo (the “Parties”) have engaged in good faith 

negotiations with respect to the termination of the Lease and any and all claims 

relating thereto. As a result of such negotiations, the Parties have come to the 

agreement embodied in a stipulation of settlement (the “Stipulation”). The following 

summarizes certain salient provisions of the Stipulation: 

Termination. The Lease shall be terminated as of the date the 

Stipulation is approved by the Bankruptcy Court. 

Allowed Unsecured Claim. Wells Fargo is granted an allowed general 

unsecured claim in the amount of five thousand five hundred dollars 

($5,500) to be paid in accordance with the provisions of 1) the Plan, 2) 

any subsequent plan of reorganization which may be confirmed, or 3) if 

no plan is confirmed and declared effective, the applicable provisions 

of the Bankruptcy Code. 

Release. Wells Fargo releases the Debtor from any and all other claims 

it may have including, without limitation, any and all claims relating to 

the Lease andor the Equipment 

0 

RELIEF REOUESTED 

9. By this motion, pursuant to sections 105(a) of the B h p t c y  Code 

and Rule 9019(a) of the Bankruptcy Rules, the Debtor seeks entry of the Stipulation 

(the “Stipulation”), annexed hereto as Exhibit cc€3”, granting, inter alia, the following 

-3 - 
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relief: (a) termination of the Lease; (b) allowance of a general unsecured claim, in 

favor of Wells Fargo, in the amount of $5,500; and (c)  release of the Debtor by Wells 

Fargo from any further obligations or responsibilities under and pursuant to the Lease. 

THE STIPULATION IS AN 
EXERCISE OF SOUND BUSINESS JUDGMENT, 

IS FAIR AND EQUITABLE AND IS IN THE BEST 
INTEREST OF THE DEBTOR'S ESTATE AND CREDITORS 

10. Settlements and compromises are favored in bankruptcy. See In re 

Lehih  Vallev Professional Sports Clubs, hc., 2000 Bankr. LEXIS 520 (Bankr. E.D. 

Fa., dated May 5,2000). Indeed, 

It is well accepted that compromises are favored 
in bankruptcy in order to minimize the cost of 
litigation to the estate and expedite its administration, 
and that the approval of a compromise is within the 
sound discretion of the bankruptcy judge who must 
assess and balance the value of the claim being 
compromised against the value to the estate of 
the acceptance of the compromise proposal. 

Lehigh Valley, at * 17-* 1 8. 

1 1. Xn connection therewith, it is within a bankruptcy court's discretion to 

determine the reasonableness of a proposed settlement. Lehigh Valley, at * 17-* 18; 

Ashford Hotels, 226 B.R. 797; Best Products, 168 B.R. 35. "[I]n applying its 

discretion, the court.. .must act with regard to what is right and equitable under the 

circumstances and the law, and dictated by the reason and conscience of the judge to a 

just result." Ashford Hotels, 226 B.R. at 802. The Stipulation is the product of arm's- 

length negotiations between the Debtor and Wells Fargo and is fair,'equitable, and in 

the best interest of the Debtor's estate and creditors. Accordingly, the Debtor submits 

that the Stipulation should be approved. 

12. The standard by which courts evaluate a proposed compromise and 
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settlement is well-established and realized in the Stipulation. In addition to the 

specific terms and conditions of a settlement, and the fairness thereof, courts consider 

the following four factors in assessing a settlement: 

(i) the probability of success in the litigation; 

(ii) the difficulty in collecting any judgment which may be 
obtained; 

(iii) the complexity of the litigation involved and expense, 
inconvenience, and delay necessarily attendant to it; and 

(iv) the interest of creditors and stockholders with a proper 
deference to their reasonable views of the settlement. 

See e.g., Protective Comm. for Indep. Stockholders for TMT Trailer Ferry, Inc. v. 

Anderson, 390 U.S. 414,424 (1968); In re Marvel Entertainment, 222 B.R. 243,249 

(D.De1. 1998); In re Ashford Hotels, Ltd., 226 B.R. 797 (Bankr. S.D.N.Y. 1998); In re 

Best Products Co., Inc., 168 B.R. 35 (Bankr. S.D.N.Y. 1994); affd 68 F.3d 26 (2d Cir. 

1995). In addition to the above-listed factors, courts "must also consider all other 

factors relevant to a full and fair assessment of the wisdom of the proposed 

compromise." Marvel, 222 B.R. at 249. 

13. The quadripartite standard set forth above essentially balances the 

probability of litigation success and potential litigation costs against the costs and 

benefits of a proposed settlement. Jn applying this standard, a bankruptcy court need 

not conduct an independent investigation prior to determining the reasonableness of a 

settlement. See Lehigh Valley, at * 18. ("The court's role is not to conduct a trial or 
L 

mini-trial, or to decide the merits of individual issues. Rather it is to determine 

whether the settlement as a whole is fair and reasonable''). A bankruptcy court should 

canvass the issues before it and thereupon adjudge whether a proposed settlement falls 
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below the lowest point in the range of reasonableness. 

("Only if the Court concludes that the settlement falls below the lowest point in the 

Lehib  Valley, at *18 

range of reasonableness should the compromise be rejected"). The Debtor submits, 

based upon the application of the above-discussed quadripartite standard to the facts 

underlying the instant motion, that the Stipulation should be approved. 

14. Probability of Success in the Litigation. The Debtor submits that the 

probability of successfully litigating potential claims asserted by Wells Fargo has been 

duly accounted for in entering into the Stipulation. Had the Debtor and Wells Fargo 

not come the agreement embodied in the Stipulation and chose instead to litigate 

Wells Fargo's potential claims, the outcome of such litigation would be uncertain. 

15. Complexitv, Expense and Inconvenience of the Litigation. Litigating 

Wells Fargo's potential claims would, at the very least, entail discovery. In a complex 

chapter 11 case such as this, a debtor's successful reorganization turns on its ability to 

remain focused on myriad impending reorganization issues. Inasmuch as litigating the 

claims asserted by Wells Fargo would require the Debtor to focus on litigation issues 

rather than on reorganizing, it would impede the Debtor's reorganizational progress 

and, therefore, be detrimental to its creditors. 

16. Best Interests of Creditors. The Stipulation avoids costly litigation of 

potential claims asserted by Wells Fargo. Moreover, the Stipulation settles such 

claims for amounts substantially less than the amounts expected to be asserted by 

Wells Fargo. Accordingly, the Debtor submits, in light of the savi&s to its estate, 

that the Stipulation is in the best interests of its estates and should be approved. 

17. The Debtor submits that the Stipulation is equitable, well reasoned and 

in the best interests of the Debtor and its creditors. Accordingly, the Debtor requests 
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, 

that the Court approve the Stipulation. See In re Grant Broadcasting of Philadelphia, 

71 B.R. 390(B&. E.D. Pa. 1987). 

WAIVER OF MEMORANDUM OF LAW 

18. The Debtor submits that the relief requested herein does not present a 

novel question of law, and the relevant statutory and case authorities are set forth 

herein, and, as such, respectfully requests that this Court waive the requirement of 

filing a Memorandum of Law in accordance with Local Bankruptcy Rule 90 13- 1 (b). 

NOTICE 

19. Notice of this Motion has been given to (i) Wells Fargo; (ii) the Office 

of the United States Trustee for the Southern District of New York; and (iii) all parties 

who have requested notice pursuant to Bankruptcy Rule 2002. The Debtor submits 

that no other or hrther notice need be given. 

WHEREFORE, the Debtor respectfully requests entry of the proposed 

Stipulation and Order, annexed hereto, and such other and hrther relief as the Court 

may deem just and proper. 

Dated: New York, New York 
February 2,2004 

PARKER CHAPIN LLP 
Lee W. Stremba, Esq. 
Paul H. Deutch, Esq. 
The Chrysler Building 
405 Lexington Avenui 
New York, New York 10174 

COUNSEL FOR DEBTOR AND 
DEBTOR-IN-POS SES SION 
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EXHIBIT A 
Rental Agreement 



. - ,  - -  I - 
B I L L "  ADPRESS QF DIFFEUEW SATE 

ClTv i 
I 



01/15/04 TEKT 10:14 FAX 515 557 4514  

* .-*I 1 

i 

I .  

2 

3, 

1. 

5. 

B. 

7. 

6. 

8. 



EXHIBIT B 
Stipulation 



02/04/2004 1 6 : 5 4  FAX 515 323 3623 FINANCIAL SERVICES 

UNITED STATES BANICRWTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

In re: 1 Chapter 11 

TELECARRIER SERVICES, INC., 1 Case No. 02-20379 (ASH) 

Debtor. ) 

003 

STIPULATION AND ORDER TERMINATING EQUIPMENT LEASE 
BETWEEN THE DEBTOR AND WELLS FARGO FINANCIAL LEASING, LNC. 

WHEREAS, Telecanier Services, Inc. (“TSI” or “Debtor”) filed a case mder 

chapter 11 of the United States Bankruptcy Code (the “Bankruptcy Code”) on July 29, 

2002 (the Tetition Date”); and 

WHEREAS, no trustee or examiner has been appointed in this case and the 

Debtor remains in possession of its assets and continues to conduct its business; and 

WHEREAS, the Debtor has filed with the court a proposed plan of reorganization 

(the “Plan’’) and accompanying disclosure statement; and 

WHEREAS, on or about July 10,2001, TSI entered into a rental agreement (the 

‘Zease”) for office equipment (the “Equipment”) with Wells Fargo Financial leasing, Inc. 

(“Wells Fargo”); and 

WHEREAS, the Debtor has detennined that It no longer needs the Equipment and 
f 

desires to terminate the Lease; and 

WHEREAS, the Debtor and Wells Fargo have c o n f i i d ~  and desire to resolve all 

issues relating to the termination of the Lease; 
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02/04/2004 16:55 FAX 5 1 5  323 3623 
I 

FINANCIAL SERVICES 

NOW, therefore, in consideration of the mutual premises contained herein and €or 

good and valuable consideration, the parties hereto agree as follows: 

1. 

signed by the Bankruptcy Court. 

2. 

The Lease is terminated as of the date this Stipulation and Order is 

Except as set forth herein, the Debtor shall have no iiuther 

obligations under or pursuant to the Lease. 

3. As a result of the termination of the Lease, Wells Fargo shall have 

an allowed general unsecured claim in the Debtor’s chapter 11 case in the amount of five 

thousand five hundred dollars ($5,500) to be paid in accordance with the provisions of 1) 

the Plan, 2) any subsequent plan of reorganization which may be confirmed, or 3) if no 

plan is confirmed and declared effective, the applicable provisions of the Bankruptcy 

Code. 

4. Wells Fargo hereby releases the Debtor from any and dl other 

claims it may have including, without limitation, any and all claims relating to the Lease 

and/or the Equipment. 

5.  T h i s  agreement wiU take effect upon entry of a k a l  order of 

approval by the Bankruptcy Court. 

6. The United States Bankruptcy Court for the Southem District of 

New York shall have continuing jurisdiction to hear and determine any disputes which 

may arise under or on account of this stipulation. 
0 

7. This stipulation may be executed via facsimile signatures andlor in 

NEWYORK 954673~1 61301-00001 02/04/2004 



05/04/2004 16:54 FAX 515 323 3623 FINANCIAL,SERVICES I 

I 

counterpztrts, all of which when taken together shall constitute an original. 

Dated: New York, wew York 
February h,2004 

'Paul H. DeuYchp&V 4859) 
Attorneys for Debtor 
The Chrysler Building 
405 Lexington Avenue 
New York, NY 10174 
(212) 704-6323 
F a  : (212) 704-4288 

WELLS FARGO FINANCIAL LEASING, INC. 

MAC F4030-070 
800 Walnut Street 
Des Moines, IA 50309-3636 
(800) 247-0032 

Dated: White P1 ' New York 
FebmaIyp*o, 

HONORABLE ADLM S. HARDIN 
UNITED STATES BANKR'IJPTCY JUDGE 

NEWYORK 954673~1 61301-00001 02/0412004 


