
AUSLEY & MCMULLEN 
ATTORNEYS AND COUNSELORS AT LAW 

2 2 7  SOUTH CALHOUN STREET 

P.O. BOX 391 ( Z I P  3 2 3 0 2 )  

TALLAHASSEE, FLORIDA 32301 

(8501 224-91 15 FAX ( 8 5 0 )  2 2 2 - 7 5 6 0  

May 2 1,2004 

VIA HAND DELIVERY 

I 

Ms. Blmca S. Bayo, Director 
Division of Commission Clerk 
and Administrative Services 

Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Review of Tampa Electric Company's waterborne transportation contract with 
TECO Transport and associated benchmark FPSC Docket No. 031033-E1 

Dear Ms. Bayo: 

Enclosed for filing in the above-referenced matter are the original and fifteen (15) copies of 
Tampa Electric's Response to Residential Customers' Objection to Notice of Intent to Serve 
Subpoena on Non-Party Pursuant to Rule 1.3 5 1, Florida Rules of Civil Procedure. 

Please acknowledge receipt and filing of the above by stamping the duplicate copy of this 
letter and returning same to me. 

Thank you €or your assistance in connection with this matter. 

OPC ~- cc: 

MMS -- 
All Parties of Record (w/encl.) 

RCA 

S 

Richard E. Dorm 



, 

BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Review of Tampa Electric ) 

transportation contract with TECO 1 

;T- ) 

Comp any’ s 2 0 04-2 00 8 W aterboine 

Transpod and associated benchmark. 

1 Docket No. 03 1033431 

Filed: May 21,2004 

Tampa Ellectric’s Response to Residential Customers’ 
Objection to Notice ofhtent to Serve Subpoena on 

Nora-Party Pursuant to Rule 1.351, Florida Rules of Civil Procedure 

Tampa Electric Company (“Tampa Electric”), by and through its undersigned counsel, 

hereby responds in opposition to the esidential Customers3 0 jection $0 Notice O f  Intent $0 

(6‘Obje~fio~S’)9 filed with the Commission on May 19,2004, and states: 

1. On May 12, 2004, Tampa Electric requested and received from the Commission a 

subpoena duces tecum for the attendance of Walter Dartland, Executive Director of the 

Consumer Federation of the Southeast (“CFSE”) scheduled on May 17, 2004, at 9:30 a.m. at the 

Offices of Ausley & McMullen, 227, South Calhoun Street, Tallahassee. This was noticed to all 

parties of record as a deposition pursuant to Rule 1.3 10, Florida Rules of Civil Procedure. See 

2. Service of this subpoena duces tecum was unsuccessful because Mr. Dartland was 

traveling outside the United States and would not be returning to Tallahassee until May 19,2004. 

3. On May 13, 2004, undersigned counsel sought to have the subpoena duces tecum 

reissued with a deposition date of May 20, 2004 for Mr. Dartland and a second subpoena duces 

tecum issued for the CFSE for that same date and place. 



4. Also on May 13,2004, counsel for Tampa Electric, John Fons, sent a letter to Mr. 

Dartland, communicating that he was scheduled for deposition pursuant to Rule 1.310, but 

indicating that given Dartland’s late return fiom overseas travel, that Tampa Electric would be 

amenable todpostponing the depositions if Dartland so desired. Counsel for the Residential 

Customers was copied on that letter. See Exhibit 2. 

5 .  Mr. Dartland called counsel’s office on the morning of May 20, 2004, and 

requested that the depositions be postponed. Tampa Electric agreed to postpone tlie depositions 

of Dartland and CFSE with the understanding that Mr. Dartland would present himself for 

deposition as the Executive Director of the CFSE. 

6. Sooii after receiving and agreeing to Mr. Dartland’s request, undersigned counsel 

and other counsel of record for several o€ the parties conferred at the appointed time for the 

depositions. Counsel for the Residential Customers articulated that his basis for raising his 

objection was tlie May 13, 2004 notice o€ intent on file with the Commission. Specifically, he 

raised the point that the only notices issued on behalf of undersigned counsel were issued 

pursuant to Rule 1.35 1 Florida Rules of Civil Procedure and that no notice was on file pursuant 

to Rule 1.3 10. Following the conclusion of the conference call, undersigned counsel reviewed 

the Commission’s on-line electronic docket in order to better understand the obj ectioii of the 

Residential Custoiners. Undersigned counsel now realizes that he inadvertently sent the renewed 

request under the iiicorrect forin of notice. See Exhibit 3. 

7 .  The May 13,2004 iiotice should have read “NOTICE OF DEPOSITION DUCES 

TECUM “ as the notice filed by Tampa Electric for the Dartland deposition had read on May 12, 

2004. Undersigned counsel apologizes to anyone inconvenienced by this 

mistake. 

See Exhibit 1.  
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8. In order to resolve any lingering confusion, Tampa Electric immediately noticed 

Mr. Dartland and CFSE, yet again, pursuant to Rule 1.310, Florida Rules of Civil Procedure, for 

deposition duces tecum on Monday, May 24, 2004. The subpoenas were served on May 20, 

2004, as wer6 the new notices of deposition duces tecum. See Exhibit 4. 

i 

9. This process of noticing the two depositions duces tecum with the corrected 

notice will allow the deponents time to gather documents and raise any issues they have 

concerning the deposition duces tecum. It will also clarify any remaining confusion over the 

nature of the deposition notice and allow the parties the opportunity to raise any issues they may 

have concerning these depositions in a timely fashion. At the same time, Tampa Electric will 

have time prior to the start o f  the hearing oil May 27th to review the information. 

10. Issuing new notices and subpoenas also moots all the issues raised by Residential 

Customers regarding the procedural improprieties asserted by the Residential Customers with 

regard to utilization of Rule 1.35 1, Florida Rules of Civil Procedure, in that Tampa Electric will 

no longer rely (albeit even inadvertently) upon that provision of the rules in its current notice. It 

will be clear to all parties that the deposition is noticed pursuant to Rule 1.3 10, Florida Rules of 

Civil Procedure. 

11. Notice made pursuant to Rule 1.310 is proper in this matter in that CFSE has 

acted, by and though its executive director, in a number of ways to influence the outcome of this 

docket. Some of its advocacy has been external to the process. See Exhibit 5 (Letter from CFSE 

Executive Director Walter Dai-tland soliciting funding from Mr. Michael Bullock of CSX 

Transportation, dated November 24, 2003). Some of its advocacy has been more direct and in 

the nature of a testimony opining on facts and arguments contained in this phase of the 

proceeding. See Exhibit 6 (Letter fi-om CFSE Executive Director Walter Dartland to the Public 

3 



Service Commissioners, dated September 29, 2003, outlining a number of factual and policy 

arguments against the Tampa Electric position and seeking to have the letter “incorporated into 

the record of Docket No. 030001-EI”). 

12. d If and when CFSE or Mr. Dartlaiid raise issues of privilege, confidentiality or 

other recognized arguments in support of limiting some or all of this deposition process, Tampa 

Electric is prepared to address them with CFSE or its counsel. However, Tampa Electric finds it 

unusual that these issues are being raised, in a most general manner, by counsel for Residential 

Customers. 

13. If the Commissioii were to find that Residential Customers have standing to raise 

these objections, Rule 1.280 (b)(5), Florida Rules of Civil Procedure, outlines the manner in 

which the types of objections Residential Customers seek to raise generally in this Objection 

should actually occur. Specifically, an objector should generate a privilege log and produce it to 

the Commission and to Tampa Electric so that tlie specific claims can be evaluated. Absent 

resort to this privilege log process, any claim of privilege is deemed waived as a matter of law. 

See, TIG Insurance v. Johnson, 799 So.2d 339 (Fla. 4t11 DCA 2001); Nationwide Mutual Fire 

Insurance Co. v. Hess, 8 14 So.2d. 1240 (Fla. 5t” DCA 2002). 

14, If provided a privilege log in a reasonable time- frame, Tampa Electric is prepared 

to evaluate such claims in good faith, consistent with the prior order of tlie Preliearing Officer 

(Order No. PSC 04-0498-PCO-EI, issued May 13, 2004) denying in part Tampa Electric’s 

Motion to Compel, and the appropriate standards for invoking privilege. However, until that 

action is taken and a log produced, the arguments of Residential Customers, particularly those in 

paragraphs one and two of the obj ectioii are premature and inappropriate. 
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15. In conclusion, Tampa Electric urges the Commission to deny Residential 

Customers’ Objection for the following reasons: (1) The depositions in question have been 

rescheduled from a Thursday until the following Monday to allow CFSE, Mr. Dartland and any 

party to obt& a corrected Notice of Intent to Depose Pursuant to Rule 1.310, Florida Rules of 

Civil Procedure; (2) The May 13,2004 filing of a Notice citing to Rule 1.35 1 was an inadvertent 

mistake by undersigned counsel and he apologizes to the Commission and to any Party or 

counsel inconvenienced by his mistake, however no party suffered any prejudice due tQ this 

mistake since the proceeding did not go forward; (3) Residential Customers do not have standing 

to assert claims of privilege on behalf of the CFSE; (4) Rule 1.280 (b)(5), Florida Rules of Civil 

Procedure sets out the method required to assert the types of privilege claims generally made in 

this Objection. As a matter of procedure, this Objection does not meet that standard and must be 

rejected. Failure to produce a privilege log results in a waiver of any claim of privilege; and (5) 

Tampa Electric is prepared to work to resolve any appropriately raised claims of privilege at the 

appropriate time. 

WHEREFORE, TAMPA ELECTRIC PRAYS FOR DENIAL OF RESIDENTIAL 

CUSTQMERS’ OBJECTION. 

DATED this 21 st day of May 2004. 

LEE L. WILLIS 
JAMES D. BEASLEU 
JOHN P, FONS 
R I C H m  E. D O M N  
Ausley & McMullen 
Post Office Box 391 
T a1 1 ahas s e e, FL ~ 3 2 303% 

ATTORNEYS FOR TAMPA ELECTRIC 
COMPANY 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing Notice of Deposition, filed 

on behalf of Tampa Electric Company, has been furnished by hand delivery (*) or U. S. Mail on this 

2 1 st day of May 2004 to the following: 

Mr. Wni. Cochran Keating 111" 
Senior Attorney 
Division of Legal Services 
Florida Public Service Commission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Ms. Vicki Gordon Kaufman" 
Mr. Timothy J. Perry 
McWliirter, Reeves, McClotlilin, 

1 17 S. Gadsden Street 
Tallahassee, FL 32301 

Davidson, Kaufinan & h o l d ,  P.A. 

Mr. Robert Vandiver* 
Associate Public Counsel 
Office of Public Counsel 
1 1 1 West Madison Street - Suite 8 12 
Tallahassee, FL 32399-1400 

MP. John W. McWhirter, Jr. 
McWhirter, Reeves, McGlothlin, 

400 North Tampa Street, Suite 2450 
Tampa, FL 33601-5 126 

Davidson, Kaufinan & Arnold, P.A. 

Mr. Michael B. Tworney* 
Post Office Box 5256 
Tallahassee, FL 323 14-5256 

Mr. Robert Scheffel Wright* 
Mr. John T. LaVia, 1x1 
Landers & Parsons, P.A. 
3 10 West College Avenue 
Tallahassee, FL 32301 

ATTORNEY 
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AUSLEY & MCMULLEN 
ATTORNEYS A N D  COUNSELORS AT LAW 

2 2 7  S O U T H  C A L H O U N  STREET 

P.D. B O X  391 (ZIP 32302) 
TALLAHASSEE,  FLORIDA 32301 

\Bf30) 224-91 15 FAX (850) 222-7560 

Ms. Blanca S. Bayo, Director 
Division 'of Coinmission Clerk 

and Administrative Services 
Florida Public Service ComnGssion 
2540 Sliuiiiard Oak Boulevard 
Tallahassee, FL 32399-0850 

May 12,2004 

HAND DELIVERED 

Re: Review of Tampa Electric Company's waterborne transportation contract with 
TECQ Transport and associated benchma&; FPSC Docket No. 03 1033-E1 

Dear Ms. Bayo: 

Enclosed for filing in tlie above docket are the original and fifteen (15) copies o f  'Tampa 
Electric Coinpmy' s Notice of Deposition Duces Tecum of Walter Dartland. 

Please acknowledge receipt and filing of the above by stamping the duplicate copy oftlijs 
letter and returning same to this writer. 

Tliadc you for y o u  assistance in connection with this matter. 

S incerei y , 
h 

JDB/pp 
Enclosure 

cc: All Parties of Record (wieiic.) 

.. .. 

EXRIBIT 1 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of Tampa Electric’ Company’s 
W aterbome transportation contract with 
TECO Transport and associated benchmark. 

) 
1 
1 

4 1 
L* 

. DOCKET NO. 031033-EI 
FILED: May 12,2004 

NOTICE OF DEPOSITION DUCES TECUM 

TO: Mr. Walter Dartland 
Executive Director 
Consumer Federation of the Southeast 
2086 Wildridge Drive 
Tallahassee, FL 32303 

PLEASE TAKE NOTICE THAT pursuant to Rule. 1.310, Florida Rules of Civil 

Procedure, tlie undersigned will take the deposition of the following witness before a court 

reporter of Accurate Stenotype Reporters, Inc. in the nzah  conference room of tlie law firin of 

husky & McMullen, 227 South CaJhoun Street, Tallahassee, FL 32301, as follows: 

Depoamcnt: Walter Dartland 
Date & Time: 9 3 0  A.M., Monday, May 17,2004 

This deposition is being taken for the purpose of discovery, fcv use at trial and for such 

sther purposes as are perniitted under the Florida Rules of Civil Procedure. The deponent will 

bring with him to his deposition all docuinents listed in the ‘‘Document Request” described in 

Attacliment A to the enclosed subpoena. 

PLEASE BE GOVERNED ACCORDmGLY, 



"- 

DATED this 12'" day of May 2004. 

LEE L. WILLIS 
JAMES D. BEASLEY 
JOHN P. FONS 
RICHARD E. DORAN 
Ausley & McMulleii 
Post Office Box 3 9 I 
Tallahassee, FL 3 23 03 
(8 5 0 )  224-9 1 1 5 

By: 

ATTOWEYS FOR TAMPA ELECTRIC COMPANY 

2 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foreping Notice of Deposition, filed on 

behalf of Tampa Electric Coinpmy, has been hiished byhmd delivery (*) or U. S ,  Maif 011 this 

12th day of May 2004 to the following: 

Mr, Win. Cochrarn Keating IIP 
Senior Attorney 
Division of  Legal Services 
Florida Public Service Coniiiiission 
2540 Slmmard 0ak.Eoulevard 
Tallahas see, FL 3 2 3 9 9 - 0 8 5 0 

Ms. Vicki Gordon Kaufniaii:‘’ 
Mr, Ti.rnotliy 3. Perry 
McWhirter, Reeves, McG1otlzliii. 

117 S. Gztdsden Street 
Tallaliassee, FL 32301 

Davidson, Kaufinan & Arnold, P.A. 

Mr. Robert Vandiver* 
Associate Pubii c Counsel 
Office of Public Counsel 
1 1 1 West Madison Street - Suite 8 12 
Tallahassee, FL 32399- 1408 

Mr. John W. McWhirter, Jr. 
McWhirter, Reeves, McGlotlilin, 

400 Noi-tla Tampa Street, Suite 245 8 
Tampa, FL 33601-5126 

Dayidson, Kaufinan & Arnold, P .A, 

Mr. Michael B. Twomey* 
Post Office Box 5256 
T ’ d l ~ ~ l ~ a ~ ~ e e ,  FL 323 14-5256 

MY. Robert Scheffel Wright* 
Mr. Jolm T, LaVia, III 
Landers & Parsons, P.A. 
3 10 West College Avenue 
Tailahassee, FL 32301 

3 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Docket No. 03 1033-E1 - 
Review of Taiiipa Electric Coinpany’s 
2 0 04-2 00 8 w at erb om e tr aiisp o rt a t i on 
contract with TECO Transport and 
asso ciat ed 70 ei?;lmi ark. 

SUBPOENA DUCES TECUM 
FOR DEPBSITZON 

THE STATE OF FLONDG 

TO: W h L  
32303. 

YOU ARE COMMANDED to appear before a person autliorized by law to take depositions at 
tlie Offices ofAus1e.v & McMu’Ileii P.A., 227 South Calhom Street, Tallahassee, FL 32301 , on h‘londay, 
May 17, 2004, at 9:30 am.,  to testify in this action, and to have wit11 you ai that time and place the 
following: The docunients described in Attachment A, “Document Request.” 

YOU ARE SUBPOENAE to appear by the following attomey(s) and, unless excused from this 
subpoena by these attorneys OT tlie Commission, you sliall respoixl to this subpoena as directed. 

DATED on May 11,2004. 

U Bh~nca S. Bay& Director 
Division of the Caniinission Clerk and 
Adiiiinistrative S ei-vices 
Florida P Lib li c S ei-v i ce C 0111 n i i  s si o n 

( S E A L )  

James D, Beaslev, Esq. 
Auslev & McMullen P.A. 
227 South Callioun Street 
Tallahassee, FL 32301 
Attorney for Tampa Electiic Compaiiy 

PSC/CCAOIZ-C (Rev 9/02) 



.1 

ATTACHMENT a 

REQUESTED DOCU 

‘PLEASE REVIEW THIS ATTACHME T IN ITS ENTIRETY 
ORDER TO co IBH THIS SUBPOE 

DEFINITIONS AND iNSTRUCTI0NS 

A. The term “Document” shall mean any written, recorded, or graphic material 

of any kind, whether prepared by plaintiff or by any other person, that is in the 

possession, custody or control of plaintiff including, but not limited to, tapes or other 

forms of audio, visual, or audidvisual recordings, drawings, films, g r a p h s ,  charts, 

photographs, e-mails, phone records, any retrievable data, whether in canlputer 

storage, carded, punched, taped or coded form, or stored electrostatically, 

electromagnetically, or otherwise. Without limiting the generality of the foregoing , 

“document” specifically includes all contracts, agreements, forms, correspondence, 

letters, telegrams, telephone messages, notices, notes (handwritten or otherwise), 

memoranda, records, reports, diaries, minutes, statements, worksheets, summaries, 

books, journals, ledgers, audits, maps, diagrams, drafts, newspapers, appointment 

books, desk calendars, notes or summaries of personal interview or conversations, 

messages (including without limitation reports of telephone conversations and  

conferences), acknowledgments, telexes, telecopies, all other written or printed matter 

of any kind, and all other data compilations from which information can be obtained and 

translated if necessary. “Document” shall ako specifically include ail checks, credit card 

statements, receipts, invoices, personal or business checks, and any and all other 

modes of biliing and payment. €very draft or non-identical copy of a document is a 



separate document as defined herein. A nun-identical copy is a document glriginaliy 

identical in all relevant respects to another document, but no longer identical b y  virtue of 

any notation, modification, or attachment of any kind. A document is deemed to be in 

your controKif you have the right to secure the document or a copy thereof from another 

person or public or private entity having actual physical possession thereof. 

€3. The terms “refer,” “relate,” “reflect,” “concern,” or “regarding” means refer 

to, relate to, reflect, embody, touch on, pertain to, discuss, mention, support, evidence, 

contradict, modify, or in any way whatsoever concern the subject. 

C. The terms “CFSE” means the Consumer Federation of the Southeast, Inc., a 

Florida nm-profit corporation, together with its officers, employees, consultants, agents, 

representatives, attorneys and any other person or entity acting on its behalf. 

D. The term “Case” means the matter In re: Review of  Tampa &/ecfrk 

Conq~any’s Waferbat-ne transportafion contract with T€CO T E T S ~ C U ~  and associa f ed  

bencl-.lrnark DOCKET NO. 03-103343. 

E. The terms “communication” and “cominunicale” shall mean any 

recordation, exchange or transfer of information, whether in writing, oral or other form, 

including, but not limited to, memoranda or notes to the file, telephone conversations 

and meetings, letters, telegraphic and telex communications, and includes all 

information relating to all oral communications and ’‘documents’’ (as hereinabove 

defined), whether or not such document, or information contained herein was 

transmitted by its author to any other person. 



F. As used herein the terms “you” and “your” refers to Mr. Waiter Dartland, 

together with any other person or entity acting an his behalf in his capacity as Director of 

the CFSE. 

G. +< Words in the past tense include the present, and words in the present tense 

include the past. Use ofthe singular includes the plural, and use of the masculine includes 

the feminine where appropriate, and vice versa. 

H, In the event that any request seeks the production of documents or things 

for which a claim of privilege is asserted, the party responding to this request Cor 

production must produce all non-privileged items responsive Eo the request, arid hen  far 

each document for which a privilege is claimed state the following information: (a) the 

imme of the person(s) in whose files the documents are maintained; (b) the author or 

creator of the document; (c)  the date of creation of the document; (d) the names of the 

persons to w h ~ m  a copy of the document has been provided or shown; (e) a general 

description of the nature of the contents of the document, sufficient for determination of 

whether a claim of privilege has been properly asserted; and (f) the privitege asseded, and 

the basis therefor. 

I. If you or CFSE have possession, custody, or control of the originals of the 

documents requested, please produce the originals or a cornpiete copy of the originals 

and all copies, which are different in any way from the original, whether by interiineations, 

receipt stamp or notation. if you do not have possession, custody, or control of the 

originals of the documents requested, please produce any copies, however made, in your 

possession, custody, or control. 



J. You should construe the words “and” as well as “or” either disjunctively or 

conjunctively as necessary to bring within the scope of this production of documents any 

document which might otherwise be construed to be outside the scope. 

K. #s Unless otherwise indicated, please, only produce documents created since 

January 1,2002 through and until May 17,2004. 

TS REQUESTED 

1. All documents relating to or referring l o  any contribution or donation made to 

CFSE by any of the following persans  or entities, or by persons or entities acting 

on their behalf; 

a. csx CorporEktion; 

b. CSX Branspafiation; 

c. Drummond Company Inc. or its subsidiaries, 

2. 

3. 

All documents, including but not limited to checks, credit card statements, and 

receipts, relating to or reflecting payment made by you or by CFSE or by any 

other person or entity on behalf of you or CFSE, to any af the following persons 

or entities, or to any persons or entities acting on their behalf: 

a. CSX Corporation; 

b. CSX Transportation; 

c. 

All documents reflecting cominunication by, between or among CFSE, Walter 

Dartland, Ronald Sachs, Ron Sachs Communication, Michelle Ubbin referring or 

relating to the formation or the CFSE, the mission of the CFSE, Tampa Electric 

Company, Drummond Coal Company, CSX, or the Case. 

Drummond Company tnc. or its subsidiaries. 



4. 

5 .  

6. 

7. 

8. 

9. 

7 0. 

All documents reflecting communication by, between or among Michael Tworney, 

Esq. and CFSE or its officers directors and/or employees relating or referring to 

the Case, 

Ail d6cuments reflecting communication by, between or among you and 

Drunimand Coal Company Inc. or other persons or entities acting on behalf of 

Drummond Coal Company Inc. 

All documents reflecting communication by, between or among you and CSX 

Corporation or CSX Transpartatbn or other persons or entities a ~ h g  on behalf 

of GSX. 

,411 documents reflecting communication by, between or among you and Br. 

Timothy “Tim” Lynch I or other persons or entities acting on his behalf. 

All contracts, memorandum of understanding, or engagement letters between 

CFSE and Michael Twomey, Esq. 

AII contracts, memorandum of understanding, or engagement letters between 

CFSE and Dr. Timothy “Tim “ Lynch. 

Ail contracts, memorandum of understanding, or engagement letters between 

CFSE and Drummond Coal Company, Inc. or its affiiiates, officers, directors, 

employees, agents or attorneys. 

Ail contracts, memorandum of understanding, or engagement letters between I 1. 

CFSE and CSX Corporation or its affiliates, officers, directors, employees, agents 

or attorneys. 



12. 

13. 

14. 

45. 

16. 

All contracts, memorandum of understanding, or engagement letters between 

CFSE and CSX Transportation or its affiliates, officers, directors, employees, 

agents or attorneys. 

At1 dmuments provided to Dr. Timothy “‘Tim” Lynch by CFSE in connection with 

Dr. Lynch’s analysis of the case. 

All documents reviewed by Dr. Timothy “Tim” Lynch in connection with his 

analysis of the case. 

All documents provided to Dr. Anatoly Hochskin by CFSE in connection with Dr, 

Hochstein’s analysis of the case. 

,411 documents reviewed by Dr. Anatoly Hochstein in connection with his analysis 

of the case. 

h:\jdbVec\03’l033 attachment a for subpoena 



2 2 7  S O U T H  C A L H O U N  S T R E E T  

P . D .  BOX 391 (ZIP 3 2 3 0 2 )  

T A L L A H A S S E E ,  F L O R I D A  3.2301 

1850) 224.31 IE; FAX (as01 2 2 2 - 7 5 6 0  

May 13,2004 

Walter D artland, Executive Director, 
Coimunei- Federation of the Southeast 
2086 Wildridge Drive, 
Tailah assee, F1oi-ida 

Re: FPSC Docket No. 031033-El 

.Dear Walter: 

Enclosed is a copy of a Subpoem Duces Tecum for Deposition pursuant to Rule 1.310 
@)(I 61, Florida Rules o f  Civil Procedure, directcd t o  the Coiisuiner Federation or the Soutlieast, 
As Executive Director, we antkipate that yoti will be the coi-porate deponent. 

cc: .Mike Twamey 

EXHIBIT 2 



6 AUSLEY & MCMULLEN 
ATTORNEYS AND C O U N S E L O R S  AT LAW 

2 2 7  S O U T H  C A L H O U N  S T R E E T  

P . O .  BOX 391 (ZIP 3 2 3 0 2 )  

T A L L A H A S S E E ,  FLORIDA 32301 

(850) 224.91 I S  FAX (850) 2 2 2 - 7 5 6 0  

May 13,2004 

€€AND DELIVERED 

Ms. Blzuzca S . E! ayo, Director 
Division of Commission Clerk 

and Administrative Services 
Florida Public S ewice Cornmission 
2540 Slimaud Oak. Boulevard 
Tallahassee, FL 32399-0850 

Re: Review of Tmpa Electric Company's waterboiiie transportation contract with 
TECQ Transport and associated beiiclzll?ark; FPSC Docket No. 03 1033-EE 

Dear Ms. Bayo: 

Encfosed for filing in the above-referenced niatter are the original mid fifieen (15) copies of 
Tampa Electric Company's Notice of Intent to Serve Subpoena Duces Tecum for Deposition of 
Walter Dartland, in his capacity as Executive Director of Consumer Federation o f  the Southeast. 

Please aclcnowlcdge receipt and filing of the above by stamping the duplicate copy of t h i s  
letter and retuning same to tlis writer. 

'T'haAc YQU for your assistance in connection with this matter. 

S inc ere1 y , 

Richard E. Dorm 

RED/em 
Enclosures 

cc: All Parties of Record (wiencl.} 

EXHIBIT 3 



IN RE: Review of Tampa Electric 1 
Coiiip any’ s 2 0 04-2 0 0 8 W at erb onie 1 
transportation contract with TECO 1 
Tr ansp oft and associated b enchrnark 1 

2. 1 

Docket No. 03 1033431 

NOTICE OF INTENT TO SERVE SUBPOENA ON NONPARTY PURSUANT TO 
RULE 1.351, FLORIDA RULES OF CIVIL PROCEDURE 

Comes now Tampa Electric Company by and though its attorneys and hereby files this 
notice pursuant to Rule 1.351, Florida Rules of Civil Procedure. Notice is hereby given that 
pursuant to the attaclied subpoena (Attachment l), Tampa Electric Company requests production 
of documents as listed in the attached subpoena from: 

Walter Dartlalid 
In his capacity as Executive Director of 
Coizsun-Jer Federation of the Southeast 
2086 Wildridge Drive 
Tallahassee, PI; 32303 

Respectfully submitted this 13th day of May, 2004. 

Ausley & McMullen 
227 S. Calhom Street 
Post Office Box 391. (32302) 
Tallahassee, Florida 323 0 1 
Attorney for Tampa Electric Company 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Docltel No. 03 1033-E1 - 
Review of Tampa Electric Company’s ) 
2004-2008 waterborne transportation ) 
contract with TECO Transpoi? and 
associated b etfclunark 1 

SUBPOENA DUCES TECUM 
FOR DEPOSITION 

THE STATE OF FLONDA 

TO: Walter Dartland, Executive Director, Consumer Federation of the Southeast, 2086 Wildridge 
Drive, Tallahassee, FL 32303. 

YOU ARE COMMANDED to appear before aperson authorized by law to take depositions at 
tlie Offices of Ausley LSL McMullen, PA. ,  227 Soutli Callioun Street, Tallahassee, F L  32301, on 
Thursday, May 20, 2004, at 9:30 a m., to testify in h i s  action, and to have with you a t  that time and 
place the following: The docuimiits described in Attaclment A, “Doctmeiit Request.” 

YOU ARE SUBPOENAED to appeal- by t.he hllowing attoimey(s) aid, unless excused from this 
subpoena by these attorneys or tlie Commission, you sliall respond to this subpoena as directed. 

DATED 011 May 13,2004. 

Blanca. S .  Bay6, Director 
Division of the Coiniiiissioii Clerk and 
Administrative Services 
Florida Public Seivice Comxxissioii 

( S E A L )  
Richard E. Dorm, Esq, 
Ausley & McMullen 
227 S .  Callioun Street 
Post Office Box 391 (32302) 
Tallahassee, Florida 32301 
Attorney for Tampa Electric Conipany 

PSC/CCA913X (Rw 9/02} 



DEFIM !T$O N s AN 14 1 N STRU CTlOkll s 

A. The term “Document” shall mean any written, recorded, or graphic material 

of any kind, whether prepared by plaintiff or by any other person, that is in the 

possession, custody or control of plaintiff including, but not limited to, tapes or other 

forms of audio, visual, or aubio/visual recordings, drawings, films, graphs, charts, 

photographs, e-mails, phone records, any retrievable data, whether in computer 

storage, carded, punched, taped or coded form, or stored electrostatically, 

electromagneticatly, or otherwise. Without limiting the generality of the faregoing, 

“document” specifically includes all contracts, agreements, forms, correspondence, 

letters, telegrams, telephone messages, notices, notes (handwritten or otherwise), 

memoranda , records, repo ITS, diaries , rn in u tes I statements, worksheets I su mrnaries, 

books, journals, ledgers, audits, maps, diagrams, drafts, newspapers, appointment 

books, desk catendars, notes or summaries of personal interview or conversations, 

messages (including without limitation reports of telephone conversations and 

conferences), acknowledgments, telexes, telecopies, all other written or printed matter 

of any kind, and all other data compilations from which information can be obtained and 

translated if necessary, “Document” shall also specifically indude all checks, credit card 

statements, receipts, invoices, personal or business checks, and any and all other 

modes of billing and payment. Every draft or non-identical copy of a document is a 



separate document as defined herein. A non-identical copy is a document originally 

identical in all relevant respects to another document, but na longer identical by  virtue of 

any notation, modification, or attachment of any kind. A document is deemed to be in 

your control if you have the right to secure the document or a copy thereof f rom another 
2. 

person or public or private entity having actual physical possession thereof. 

B. The terms “refer,” “reiate,” “reflect,” “concern,” or “regarding” means refer 

to, relate to, reflect, embody, touch on, pertain to, discuss, mention, support, evidence, 

contradict, modify, or in any way whatsoever concern the subject. 

C. The terms “CFSE” means the Consumer Federation of the Southeast, lnc., a 

Florida non-profit corporation, together with its officers, employees, consultants .I agents, 

representatives, attorneys and any other person or entity acting on its behalf. 

5, The term “Case” means the matter In re: Review of Tampa Electric 

Company’s Waierborne fransporlafion coiifracf with TECO Transport and associafed 

benchmark DOCKET NO. 03 703343. 

E. The terms “communication” and “communicate” shall mean any 

recordation, exchange or transfer of information, whether in writing, oral 01“ other form, 

including, but not limited to, memoranda or notes to the file, telephone conversations 

and meetings, letters, telegraphic and telex communications, and inct wdes all 

information relating to all oral communications and “documents’’ (as hereinabove 

defined), whether or not such document, or information contained herein was 

transmitted by its author to any other person. 



F. As used herein the terms “you” and “your” refers to Mr. Walter Dartland, 

together with any other person or entity acting on his behalf in his capacity as 5irector of 

the CFSE. 
2. 

G. Words in the past tense include the present, and words in the present tense 

include the past. Use of the singular includes the plurat, and use of the masculine includes 

the feminine where appropriate, and vice versa. 

W. In the event that any request seeks the production of documents or things 

for which a claim of privilege is asserted, the party responding to this request for 

production must produce all non-privileged items responsive to the request, and then for 

each document: for which a privilege is claimed state the following information: (a) the 

name of the person(s) in whose files the documents are maintained; (b) the author or 

creator of the document; (c)  the date of creation of the document; (d) the names of the 

persons to whom a copy of the document has been provided or shown; (e) a general 

description of the nature of the  contents of the document, suffkient for determination 05 

whether a cfaim of privilege has been properly asserted; and (f) the privilege asserted, and 

the bas is th erefur. 

I. If you or CFSE have possession, custody, or control of the originals of the 

documents requested, please produce the originals or a compkte copy of the originals 

and ail copies, which are different in any way from the original, whether by interlineations, 

receipt stamp or notation. If you do not have possession, custody, or control of the 

originals of the documents requested, please produce any copies, however made, in your 

possession, custody, or control. 



J, You should construe the words “and” as well as “or” either disjunctively or 

conjunctively as necessary to bring within the scope of this production of documents any 

documed which might otherwise be construed to be outside the scope. 
2. 

K, Unless otherwise indicated, please only produce documents created since 

January 7 ,  2002 through and until May 17,2004. 

DOCUMENTS REQUESTED 

AlI documents relating to or referring to any contribution or donation made to 

2. 

CFSE by any of the fallowing persons or entities, or by persons or entities acting 

on their behalf; 

CSX Corporation ; a. 

b. CSX Transportation; 

Drummond Company Inc. or its subsidiaries. c. 

Alt documents, including but not limited to checks, credit card statements, and 

receipts, relating to or reflecting payment made by you or by CFSE or by any 

other person or entity on behalf of you orCFSE, to any of the following persans 

or entities, or to any persans or entities acting on their behalf: 

a. 

b. 

6. 

d. 

CSX Corporation; 

CSX Trans pa rtati on; 

Drummond Company Inc. or its subsidiaries. 

Michael Tworney, Esq. 

e. Dr. Anatoly Hochstein 

f. Natural Parts and Wate”kways Institute, University of New Orleans 



I 

3. 

4. 

5” 

6. 

7 .  

8. 

9. 

10, 

All documents reflecting communication by, between or among CFSEv  Walter 

Dartland, Ronald Sachs, Ron Sachs Communication, Michelle U bbin referring or 

relating to the formation or the CFSE, the mission of the CFSE, T a m p a  Electric 

Company, Drummond Coal Company, CSX, or the Case. 
4 CI 

All documents reflecting communication by, between or among Michael Twomey, 

Esq. and CFSE or it’s officers, directors andlor employees relating or referring to 

the Case, 

All documents reflecting communication by, between or among you and 

Drummond Coal Company inc. or other persons or entities acting on behalf of 

.Drunirnoi7d Coal Company Inc. 

All documents reflecting communication by, between or amang you a n d  CSX 

Corporation or CSX Transportation or other persons or entities acting o n  behaff 

of csx. 

AI1 documents reflecting communication by, between or among you and Dr. 

Timothy “Tim” Lynch, or other persons or entities acting on his behalf. 

AiI Contracts, memorandum of understanding, or engagement letters between 

CFSE and Michael Tworney, Esq. 

All contracts, memorandum of understanding, or engagement letters between 

CFSE and Dr. Timothy “Tim “ Lynch,. 

All contracts, memorandum of understanding, or engagement tettters between 

CFSE and Drummond Coal Company Inc. or its affiliates, officers, directors, 

employees, agents or attorneys. 



1 I. All contracts, memorandum of understanding, or engagement letters between 

CFSE and CSX Corporation or its affiliates, officers, directors, employee ES, agents 

or attorneys. 

12. All cGntracts, memorandum of understanding, or engagement letters between 

CFSE and CSX Transportation or its affiliates, officers, directors, e m  playees, 

agents or attorneys. 

All documents provided to Dr. Timothy “Tim” Lynch by CFSE in canneclion with 

Dr. Lynch’s analysis af the case. 

13” 

74. All documents reviewed by Dr. Timothy “Tim” Lynch in connection with his 

analysis of  the case. 

All documents provided to Dr. Anatoly Hochstein by CFSE in connection with Dr. 

Hochstein’s analysis of the case. 

All documents reviewed by Dr. Anatoly Hochstein in connection with his  analysis 

ofthe case. 

15, 

q6. 



AUSLEY 8t MCMULLEN 
ATTORNEYS A N D  COUNSELORS AT LAW 

227 SOUTH CALHOUN S T R E E T  

P . 0 .  BOX 391 (Zip 3 2 3 0 2 )  

T A L L A H A S S E E ,  FLORIDA 3 2361 

( 8 5 0 )  224-91 1 5  FAX ( 8 5 0 )  2 2 i ? - 7 5 ~ 0  

May 20,2004 

VIA HAND DELIVERY 

Ms. Blmca S. Bayo, Director 
Division of Commission Clerk 

md Administrative Services 
Florida Public Service Cornmission 
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

Re: Review of Tampa Electric Company's waterborne transportation contract with 
TECO Transport and associated benchmark; FPSC Docket No. 031033-E1 

Dear Ms. Bayo: 

Enclosed for filing in the above-referenced matter are the original and fifteen (1 5) copies of 
Tmpa Electric Company's Notice of Deposition Duces Tecurn of Walter Dartland, in his capacity 
as Executive Director of Consumer Federation of the Southeast, to be issued pursuant to Florida 
Rule of Civil Procedure 1 .? 10. 

Please acknowledge receipt and filing ofthe above by stamping the duplicate copy of this 
fetter and retunling same to this writer. 

Thank you for your assistance in connection with this matter. 

Sincerely, 

Richard E. Dorm 

RED/em 
Enclosures 

cc: AI1 Parties of Record (v#( 

EXHIBIT 4 



BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of Tampa Electric Company’s 1 
Waterborne transportation contract with 1 
TECQ Transport and associated benchmark. 1 

DOCKET NO, 031033-E1 
FILED: May 20,2004 

4 , >  
+-.. 

NOTICE OF DEPQSITION DUCES TECUM 

TO: Mr. Walter Dartland 
Executive Director 
Consumer Federation of the Southeast 
2086 Wildridge Drive 
Tallahassee, FL 32303 

PLEASE TAKE NOTICE THAT pursuant to Rule 1.310, Florida Rules of Civil 

Procedure, the undersigned will take the deposition of the following witness be€ore a court 

reporter of Accurate Stenotype Reporters, Inc. in the main conference room of the law fim of 

Ausley & McMullen, 227 South Calhoun Street, Tallahassee, FL 32301, as follows: 

Deponent: Walter Dartland 

Date & Time: May 24,2004 at 10:30 a.m. 

This deposition is being taken for the purpose of discovery, for use at trial and for such 

other purposes as are permitted under the Florida Rules of Civil Procedure. The deponent will 

bring with him to his deposition all documents listed in the “Document Request” described in 

Attachment A to the enclosed subpoena. 

PLEASE BE GOVERNED ACCORDINGLY. 



DATED this 20th day of May 2004. 

LEE L. WILLIS 
JAMES D. BEASLEY 
JOHN P. FONS 
RICHARD E. DORAN 
Ausley & McMullen 
Post Office Box 391 
Tallahassee, FL 323 03 
(850) 224-91 15 

ATTORNEYS FOR TAMPA ELECTRIC COMPANY 

2 



d d- 
I 

- CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing 
. I  

Notice of Deposition, filed on 

behalf of Tampa Electric Company, has been firmshed by hand delivery (*) or U. S. Mail on this 

day of M-ay 2004 to the following: tll - 
$. 

M i  Wm. Cochran Keating III* 
Senior Attorney 
Division of Legal Services 
Florida Public Service Commission 
2540 Shwnard Oak Boulevard 
Tallahassee, FL 32399-0850 

Mr. John W. Mcwhirter, Jr. 
McWhirter, Reeves, McGlothlin, 

400 North Tampa Street, Suite 2450 
Tampa, FL 33601-5126 

Davidson, ICauhan & Arnold, P . A ,  

Ms. Vicki Gordon Kaufman* 
Mr. Timothy J. Perry 
McWhirter, Reeves, McGlothlin, 

11 7 S. Gadsden Street 
Tallahassee, FL 32301 

Davidson, Kauhan & Arnold, P.A. 

Mr. Robert Vandiver* 
Associate Public Counsel 
Office of Public Counsel 
11 1 West Madison Street - Suite 812 
Tallahassee, FL 32399-1400 

Mr. Michael €3. Twomey* 
Post Office Box 5256 
Tallahassee, FL 323 14-5256 

Mr. Robert Scheffel Wright* 
Mi. JohnT. LaVia, TI1 
Landers & Parsons, P.A. 
3 10 West College Avenue 
Tallahassee, FL? 

ATTORNEY 

3 



BEFORE THE FLORIDA PUBLIC SERVICE CBMMLSSILON 

IN RE: Docket NO. 031033-E1 - 
Review of Tampa Electric Company‘s 
2 OO4-200 8 w aterbonie traiisporta tion 
contract with TECO Transport and ) FOR DEPQSITION 

1 
) 
) SUBPOENA DUCES TECUM 

associated bepchrnark. L. 1 

THE STATE OF FLORIDA 

TO: Walter Dartland, Executive Director, Consumer Federation of the Southeast, 2088 Wildridge 
Drive, Tallahassee, FL 32303. 

YOU ARE COMMANDED to appear before a person authorized by law to take depositions at 
the Offices of Ausley &M~M~dle i i ,  P.A., 227 South Callioun Street, Tallahassee, FL 3230 1, on Monday, 
Mav 24, 2004, at 10:30 a .in., to testify in this action, and to have with you at that time and place the 
following: The documents described in Attacliment A, “Docuinent Request.” 

YOU ARE SUBPOENAED to appear by the followiiig attomey(s) and, uiiless excused from this 
subpuma by these attorneys or the Coininission, you shall respond to this subpoena as directed, 

DATED on .May 20,2004, 

Blaiica S. Bay6, Director 
Division of the Coininission Clerk and 
Admini strati v e S ewic es 
Florida Public Service Commission 

By : 

( S E A L )  
Richard E. Doran, Esq. 
Ausley & McMullen 
227 S + ’  Calhoun Street 
Post Office Box 391 (32302) 
Tallaliassee, Florida 323 0 1 
Attoiiiey for Tampa Electric Coiiipany 

PSCICCA013-C (Rev 9/02) 



A. 

DEFINETIONS AND INSTRUCTDNS : 1 

I 

The term “Document” shall mean any written, recorded, or graphic material 

of any kind, whether prepared by plaintiff or by any other person, that is in the 

possession, custody or control of plaintiff including, but not limited to, tapas 09“ other 

. farms sd audio, visual, or audislvisual recordings, drawings, films, graphs, charts, 

photographs, e-mails, phone records, any retrievable data, whether in computer 
\ 

storage, carded, punched, taped coded form, or stored electro statical I y , 

electrornagneticaify, or otherwise. Without limiting the generality of the foregoing, 

‘6ddocurnent” specifically includes all contracts, agreements, forms, correspondence, 

ietters, telegrams, telephone messages, notices, notes (handwritten or otherwise), 

memoranda, records, reports , diaries, minutes, statements, worksheets, su mrnaries, 

books, journals, ledgers, audits, maps, diagrams, drafis, newspapers, appointment 

books, desk calendars, notes or summaries of personal interview or conversations, 

messages (including without iimitatisn reports of telephone conversations and . .. 

conferences), acknowledgments, telexes, telecopies, all other written or printed matter 

of any kind, and all other data compilations from which information can be  obtained and 

transtated if necessary. “Document” shall also specifically include all checks, credit card 

statements, receipts, invokes, personal or business checks, and any and all other 

modes of billing and payment. Every draft or non-identical copy of a document is a 



separate document as defined herein. A non-identical copy is a document originalty 

identical in a01 relevant respects to anather document, but no longer identical by virtue of 

any notation, modification, ar attachment of any kind. A document is deemed to be in 

your controlbf you have the right to secure the document or a copy thereof From another 

person or public or private entity having actual physical possession thereof. 
. I  

B, The terms “refer,” “relate,” “reflect,” “concern,” or ‘‘regarding” means refer 

to, relate to, reflect, embody, f u w h  on, pertain to, discuss, mention, support, evidence, 

contradict, modify, in any way whatsoever concern the subject. 

C. The terms “CFSE” means the Consumer Federation of the Southeast, lnc., a 

Florida nan-profit corporation, together with its oficew, employees, consirttants, agents, 

representatives, attorneys and any other person or entity acting on its behalf. 

D. The term “Case” means the matter In re; Review of Tampa €/ecfric 

Curnpany’s Waferborne transportafion c ~ n t ~ ~ f  with E C O  TranspoPf and associafed 

beti~~hm;~rk DOCKET NO. 031033-El. 

E. The terms “communication” and “communicate” shalt mean any 

recordation, exchange or transfer of information, whether in writing, oral or other form, 

including, but not Limited to, memoranda or notes to the file, telephone conversations 

and meetings, letters, telegraphic and telex communications, and includes all 

information relating to all oral communications and C~ddc~ments” (as hereinabove’ 

defined), whether or not such document, ‘or information contained herein was 

transmitted by its author to any other person. 
I 



.. . 
f 

I‘ 

F. As used herein the terms “you” and “your“ refers to Mr.’Waher Dartland, 

together with any other person or entity acting on his behaf in his capacity as Director of 

.the CFSE,. I 

. G. $-Words in the past tense include the present, and words in the present tense 

include the past. Use of the singular includes the plural, and use of the masculine includes, 

the feminine where appropriate, and vice versa. 
I 

i 

H. In the event that any request seeks the production of documents or things 

for which a claim sf privilege is asserted, the party responding to this request for 

production must produce all non-privileged items responsive to the request, and then for 

each document f ~ r  which a privilege is claimad state the following information: (a) the 

name of the petson(s) in whose flees the documents are maintained; (b) the author car 

creator of the document; (c) the date of creation of the document; (d) the names of the 

persons to whom a copy of the document has been provided or shown; (e) a general 

description of the nature of ‘the contents of the document, sufficient for determination of 

whether a claim of privilege has been properly asserted; and (f) the privilege asserted, and 

the basis therefor. 

I. If you or CFSE have possession, C U S ~ Q ~ Y ,  or control of the originals of the 

documents requested, please P ~ Q ~ U C ~  the originals or a complete copy of the originals 

and all copies, which are different in any way from the original, whether by interlineatiork,.’” 

receipt stamp or notation. If you do not have possession, custody, or control of the 

originals of the documents requested, please produ’ce any copies, however made, in your 

possession, custody, or control. 



J. YOU should COhStNe the words "and" as well as ''or'' either disjunctively or 

conjunctively as necessary to bring within the scope of this production of documents any 

document which might athenvise be construed to be outside the scope. 

K. Ahless otherwise indicated, please only produce documents created since 

January A ,  2802 through and until May 17,2004. 

I. 

2. 

1 ENTS WEQUESTED 

All documents relating to or referring to any contribution or donation made to 

CFSE by any of the foilowing persons 

on their behalf; 

entities, or by persons or entities acting 

CSX Corporation; a. 

b. 

6. 

CSX Transportation; 

D ~ U ~ I T I Q ~ ~  Company Inc. its subsidiaries. 

All documents, including but not limited to checks, credit card statements, and 

receipts, relating to or reflecting payment made by you or by CFSE or by any 

other person or entity on behalf of you or CFSE, t~ any of the following persons 

or entities, or to any persons or entities acting on their behalf-: 

a. 

b. 

C. 

d. 

e. 

f. 

CSX Corporation; 

CSX Transportation; 

Drummom! Company Inc. or its subsidiaries. 

Michael Tworney, Esq. 

Dr. Anatoty Hochstein 

Natural Ports and Waterways Institute, University of New Orleans 

L 

. ... I . , .  



3. All documents reflecting communication by, between or arnond CFSE, Walter 

Dartland, Ronald Sachs, Ron Sachs communication, Michefle Ubbin ref@ rring QT 

relating to the formation or the CFSE, the mission of the CFSE, Tampa Electric 

. Company, Drurnmond Coal Company, CSX, or the Case 

All documents reflecting communication by,between or among Niichaei Twomey, 

Esq. and CFSE or it's officers, directors and/or employees relating or referring to 

4. 
. ,  

I 

the Case. 

5. All documents reflecting communication by, between or among you and 

Drermmond Coal Company Inc. or other persons or entities acting on behalf of 

6. All documents reflecting communication by, between or among you a n d  CSX 

Corporation or CSX Transportation or other persons or entities acting an behalf 

Of csx. 

All documents reflecting communication by, between or among y ~ u  and Dr. 

Timothy "Tim" Lynch, or other persons or entities acting on his behalf. 

AII contracts, memorandum ~f understanding, or engagement letters between 

CFSE and Michael Twomey, Esq. 

All contracts, memorandum of understanding, or engagement letters between 

CFSE and Dr. Timothy *'Tim " Lynch. 

All contracts, memorandum of understanding, or engagement letters between 

CFSE and Drurnmond Coal Company In&. or its affiliates, officers, directors, 

employees, agents or attorneys. 

7. 

8. 

9. 

. .- 

I O .  



_ -  
, ‘ I *  

< ’  L 4 
D 

11. 

13. 

14. 

15. 

cl6. 

All contracts, memofandurn of understanding, or engagement ’ letters beween 

CFSE and CSX Corporation or its affiliates, officers, directors, employees, agents 

or attorneys. 

AII coiitracts, memorandum of understanding, or engagement letters between 

CFSE and CSX Transportation or its affiliates, ofkers, . I  directors, employees, 
I 

1 

agents or attorneys. 

All documents provided to Dr. Timothy “Tim” Lynch by CFSE in C O ~ W C ~ ~ Q ~  with 

Dt. Lynch’s analysis ofthe case. 

AB! d~cumen t s  reviewed by Dr. Timothy “Tim” Lynch in connection with his 

analysis of the case. 

A11 d5cuments provided to Dr, Anatoly Hochstein by CFSE in connection with Dr. 

Hschstein’s analysis of the case. , 

All documents reviewed by Dr. Anatoly Hochstein in csnnecti~n with his analysis 

ofthe case. 

r i.. I... 



AUSLEY & MCMULLEN 
ATTORNEYS A N D  COUNSELORS AT LAW 

227 SOUTH CALHOUN STREET 

P . O .  B O X  391 (ZIP 32302) 

TALLAHASSEE, FLORIDA 3 Z 3 O I  

( 8 5 0 )  224-91 15 FAX ( 8 5 0 )  2 2 2 - 7 5 6 0  

Ms. Blmca S.  Bayo, Director 
Division of Commission Clerk 

and Administrative Services 
Florida Public Service C o d s s i o n  
2540 Shumard Oak Boulevard 
Tallahassee, FL 32399-0850 

May 20,2004 

VIA HAND DELIVERY 
W 

9? 

Re: Review of Tampa Electric Company's waterborne transportation contract with 
TECO Transport and associated benchmark; FPSC Docket No. 031033-E1 

Dear Ms. Bayo: 

Enclosed for filing in the above-referenced matter we the original and fifteen (1 5) copies a€ 
Taxnpa Electric Company's Notice of Deposition Duces Tecum of Consumer Federation of the 
Southeast, c/o its registered agent CorpDirect Agents, Inc., to be issued pursumt to Florida Rule of 
Civil Procedure 1.310 (b)(6). 

Please acknowledge receipt and filing ofthe above by stamping the duplicate copy of this 
letter and returning same to this writer, 

Bank you for your assistance in connection with th is matter, 

Sincerely, 

Richard E. Doran 

RED/em 
Enclo swes 

cc: All Parties of Record (w/encl.) 



1 t i  

BEFOFE THE FLORIDA PUBLIC SERVICE COMMISSION 

In re: Review of T m p a  Electric Company’s 
Waterborne transportation contract with 
TECO Tyansport and associated benchmark. 

DOCKET NO. 031033-E1 
. FILED: May 20,2004 

NOTICE OF DEPOSITION DUCES TECUM 

TO: Consumer Federation of the Southeast 
c/o its registered agent 
CorpDirect Agents, Inca 
103 N. Meridian Street 
Tallahassee, FL 32301 

PLEASE TAKE NOTICE THAT pursuant to Rule 1.310 (b)(6), Florida Rules of Civil 

Procedure, the undersigned will take the deposition of the following witness before a court 

reporter of Accurate Stenotype Reporters, hc .  in the main conference room of the law fim of 

Ausley & McMulIen, 227 South Calhoun Street, Tallahassee, FL 32301, as follows: 

Consumer Federation of the Southeast Deponent: 

Date & Time: May 24,2004 at 10:30 a.m. or upon the condusioa 
of the deposition of Walter Dartland. 

This deposition is being taken for the purpose of discovery, for use at trial and for such 

other purposes as are permitted under the Florida Rules of Civil Procedure. The matters on 

which the examination will be conducted shall include, but not be limited to, the efforts of 

Consumer Federation of the Southeast to influence the decision in this docket by direct and 

indirect advocacy. The deponent will bring to this deposition all documents listed in the 

“Document Request” described in Attachment A to the enclosed subpoena. 

PLEASE BE GOVERNED ACCORDINGLY. 



DATED this 20th day of May 2004. 

LEE L. WILLIS 
JAMES D. BEASLEY 
JOHN P. FONS 
RTCKARD E. DORAN 
Ausfey & McMuflen 

2. Post Office Box 391 
Tallahassee, FL 3 2303 
(850) 224-91 15 

4 

ATTORNEYS FOR TAMPA ELECTRIC COMPANY 

2 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true copy of the foregoing Notice of Deposition, filed on 

behalf of Tampa Electric Company, has been h i s h e d  by hand delivery (*) or U. S. Mail on this 

20th day of q y  2004 to the followhg: 
t:- 

Mr. Wm. Cochran Keating UI* 
Senior Attorney 
Division of Legal Services 
Florida Public Service Commission 
2540 Shummd Oak Boulevard 
Tallahassee, FL 32399-0850 

Ms, Vicki Gordon Kaufman* 
Mr. Timothy J. Perry 
Mcwhirter, Reeves, McGlothlin, 

1 17 S. Gadsden Street 
Tallahassee, FL 32301 

Davidson, Kauban & Arnold, P.A. 

Mr. Robert Vandiver* 
Associate Public Counsel 
Office of Public Counsel 
1 1 1 West Madison Street - Suite 8 12 
Tallahassee, FL 32399-1400 

Mi. John W. McWhirter, Jr. 
McWhirter, Reeves, McGlothlin, 

400 North Tampa Street, Suite 2450 
Davidson, Kaufman & h o l d ,  FA. 

Tampa, FL 33601-5126 

Mr. Michael B. Tworney* 
Post Office Box 5256 
Tallahassee, FL 323 14-5256 

Mr. Robert Scheffel Wright" 
Mr. John T. LaVia, IXI 
Landers & Parsons, EA. 
3 10 West College Avenue 
Tallahassee, FL 32301 

ATTORNEY 

I 

3 
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BEFORE THE FLORIDA PUBLIC SERVICE COMMISSION 

IN RE: Docket No. 031033-El - ) 
Review of Tampa Electric Company’s 1 
2004-2008 waterborne transportation 1 
contract with TECQ Transport and 1 
associated b enchiark. 1 

2- 

SUBPOENA DUCES TECUM 
FOR DEPOSITION 

THE STATE OF FLORIDA 

TO: CorpDirect Agents, Inc., Registered AEeiit for Consumer Federation of the Southeast, 103 N. 
Meridian Street, Tallahassee, Florida 3230 1 

YOU ARE COMMANDED to appear before a persoii authorized by law to take depositioiis at 
the Offices of Ausley & McMulleii, P.A.. 227 South Calhouii Street, Tallahassee, FL 3230 1 , on Monday, 
Mav 24, 2004, at 10:30 a .in., to testify in this action, and to have with you at that time and place h e  
following: The documents described in Attachment A, “Document Request.” 

YOU ARE SUBPOENAED to appear by the folIowiiig attomey(s) and, unless excused from t1ii.s 
subpoena by these attorneys or the Commission, you shall respond to this subpoena as directed, 

DATED on May 20,2004. 

Blanca S. Bay6, Director 
Division of the Corniiiission Clerk and 
Admillis tr at iv e S ervice s 
Florida Public Service Commission 

By: 

( S E A L )  
Richard E. Doran, Esq. 
Ausley &McMullen 
227 S. Calhoun Street 
Post Office Box 391 (,32302) 
Tallahassee, Florida 32301 
Attoniey for Tampa Electric Conipanv 

PSC/CCA013-C (Rev 9/02) 



REQUESTED 5QCU 

PLEASE REVIEW THIS ATBACHME-NT IN ITS ENTIRETY 
IN ORDER TO COMPLY WIITH THHIS SUBPOENA w 4- 

A. 

DEFINITIONS AND INSTRUCTIONS : 
+ 

The tern ”Document” shalt mean any written, recorded, or graphic material 

of any kind, whether prepared by plaintiff or by any other person, that is in the 

possession, ~ u s t ~ d y  or control of plaintiff including, but n ~ t  limited to, tapes or other 

~QI-~TIS of audio, visual, or audidvisua! recordings, drawings, films, graphs, charts, 
I 

photographs, e-mails, phone records, any retrievable 

storage, carded, punched, taped or coded ~Q~ITI ,  

eiectromagnetically, or othewise. Without limiting the 

data, whether in computer 

or stored electrostatically, 

generality of the foregoing, 

“document” specifically includes all contracts, agreements, forms, correspondence, 

letters, telegrams, telephone messages, notices, notes (handwritten or otherwise), 

memoranda, records, reports, diaries, minutes, statements, worksheets, summaries, 

books, journals, ledgers, audits, maps, diagrams, drafts, newspapers, appointment 

books, desk calendars, notes or summaries of personal jnfewiew or conversations, 

messages (including without IimiEati~n reports of telephone cenversatians and . 1 .  

conferences), acknowledgments, telexes, telecopies, all other written or printed matter 

of any kind, and all other data compilations from which information can be obtained and 

translated if necessary, “Document” shall also specifically include all checks, credit card 

statements, receipts, invoices, personal or business checks, and any and all other 

modes of billing and payment. Every draft or non-identical copy of a document is a 



I 

separate document as defined 

identicat in all relevant respects 

herein. A non-identical copy is a 

to another document, but no longer 

dodurnent 8 riginally 

identical by virtue of 

any notation, modification, or attachment of any kind, A document is deemed to  be in 

your control4f you have the right to secure the document or a copy thereof from another 

person or public or private entity having actual physical possession thereof, 
. ’  

5. The terms “refer,” “relate,” “reflect,” “concern,” or “regarding” means refer 

to, relate to, reflect, embody, touch on, pertain to, discuss, mention, suppufl, evidence, 

contradict, modify, OF in any way whatsoever concern the  subject. 

c. The terms “CFSE” means the Consumer Federation of the Southeast, Inc., a 

Florida nsn-profit corporation, together with its officers, employees, consultants, agents, 

representatives, attorneys and any athee ~ W S Q ~  ~r entity acting on its behalf. 

The term “Case” means the matter In re; Review of Tampa Elecfric D, 

Company’s Waterborne transportation confracf with TECO Transport and associa f ed  

benchmark DQCKET NO. 031033-El. 

E. The terms “communication” and “communicate” shall m e a n  any 

recordation, exchange or transfer of information, whether in writing, oral or other farm, 

including, but not limited to, memoranda or notes to the  file, telephone conversations 

and meetings, letters, telegraphic and telex communications, and includes all 

information relating to all oral communications and 6gdocuments1’ (as hereinabove”. 

defined), whether or not such document, or information contained herein was 

transmitted by its author to any other person. 
L 



F. As used herein the terms "you" and  YOU^" refers to Mr. Walter Dartland, 

together with any other person or entity acting on his behalf in his capacity as Director af 

the CFSE. 

. G. AWords in the past tense include the present, and words in the present tense 

include the past. Use of the singular includes the plural, and use of the masculine includes 

the feminine where appropriate, and vice versa. 

+ 1  
I 

J 

H. In the event that any request seeks the production of documents or things 

for which a claim of privilege is asserted, the party responding to this request for 

production must produce all non-privileged items responsive to the request, and then for 

each document for which a privilege is claimed state the following information: (a) the 

name of the persan(s) in whose files the documents are maintained; (b) the author or 

creator of the document; (c) the date of creation of the document; (d) the names of the 

persons to w h m  a copy of the document has been provided or shown; (e) a general 

description of the nature of the contents of the document, suficient for determination of 

whether a claim of privilege has been properly asserted; and (f) the privilege asserted, and 

the basis therefor. 

I .  If you or CFSE have possession, custody, control of the originals of the 

documents requested, please produce the originals or a complete copy of the originals 

and all copies, which are different in any way from the original, whether by interlineatiork;'-.' 

receipt stamp or notation. If you do not have possession, custody, or control of the 

originafs of the documents requested, please produce any copies, however made, in your 

possession, custody, or control. 



J. You should construe the words “and” as well as “of either disjunctively or 

conjunctively as necessary to bring within the scope of this production of documents any 

document which might othewise be construed to be outside the scope. 

K. d Unless otherwise indicated, please only produce documents created since 

January I, 2002 through and until May 17,2004. 
. A  

DOCUMENTS REQUESTED ’ 1 

I. All documents relating to or referring to any contribution or donation made to 

CFSE by any of the following persons or entities, or by persons or entities acting 

on their behalf; 

a. CSX Corporation; 

b, CSX Transportation; 

c. Drumrnond Company In@. or its subsidiaries. 

2. AI1 documents, including but not limited to checks, credit card statements, and 

receipts, relating to or reflecting payment made by you or by CFSE or by any 

other person OF entity on behalf sf YOU or CFSE, to any of the following persons 

or entities, or to any persons or entities acting on their behalf: 

a. CSX Corporation; 

b. CSX Transportation; 

c. 

d. Michael Tworney, Esq. 

Drummond Company tnc. or its subsidiaries. “ . . I . * _ .  

e. Dr. Anafoly Mochstein I 

f. Natural Ports and Waterways Institute, University of New Orleans 



3, 

4. 

5. 

6' 

7, 

8. 

9. 

10. 

All documents reflecting communication by, between or among CFSE , Walter 

Dartland, Ronald Sachs, Ron S a c k  Communication, Michelle Ubbin referring or 

relating to the formation or the CFSE, the mission of the CFSE, Tampa Electric 

Company, Drummond Coal Company, CSX, or the Case, 

All documents reflecting communication by, between or among Michael Tworney, 

Esq. and CFSE or it's officers, directors and/or employees r'elating or referring to 
- 1  

4 

the Case. 

,461 documents reflecting communication by, between or among you1 and 

Drummtand Coai Company Inc. or other persons or entities acting on behalf of 

Dwmmond Coal Company Jnc. 

All documents reflecting communication by, between or among you and CSX 

Corporation or CSX Transportation or other persons or entities acting on behalf 

of csx. 

All documents reflecting communication by, between or among you and Dr. 

Timothy "Tim" Lynch, or other persons or entities acting on his behalf. 

All contracts, memorandum of understanding, or engagement letters between 

CFSE and Michael Tworney, Esq. 

AH contracts, memorandum of understanding, or engagement letters between 

. f .. CFSE and Dr. Timothy "Tim '' Lynch. 

All contracts, memorandum of understanding, or engagement letters between 

CFSE and Drumrnond Coal Company lnb. or its affiliates, officers, directors, 

employees, agents or attorneys. 



14. 

12; 

All contracts, memorandum of understanding, or engagement. ’ letters between 

CFSE and CSX Corporation or its affiliates, officers, directors, employees, agents 

or ,attorneys. 

Ai1 cahtracts, memorandum of understanding, or engagement letters between 

CFSE and CSX Transportation or its affiliates, officers, * ,  directors, employees, 

agents or attorneys. 
1 

8 

13, documents provided to Dr. Timothy “Tim” Lynch by CFSE in connection with 

14, 

5. 

16. 

Dr. Lynch’s analysis of the case. 

All documents reviewed by Dr. Timothy ‘‘Tim’’ lynch in connection with his 

analysis of the case. 

All documents pr~vided to Dr. Anatdy Hochstein by CFSE in connection with Dr. 

Hochstein’s analysis of the case. 

All documents reviewed by Dr. Anatdy Hachstein in connectian with his analysis 

of the case. 

. . .. ... .,__ 
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That hearing, now set for May26 and 27,2004, will provide an opportunity to fully develop 
arguments as to why it is impnrtmt chat TECO re-bid this cmtr~ct;, a~ well as what a poor 
deal the current: contract i s  for TECO customers. 

The requirements of TECO’s waterbwna transportation solicitation, for bids were 
uncharacrefktil: of standard business practices md inaccurate for a number of practical and 
technical reasons - marry of which have been raised by CFSE and by the PSC staff. 

Example~hf TECO’s irregdar bid requirements include such red flags as 1) a desired five- 
year contract with ;in individual provider, instead of shorter periods with several contractors, 
2) terminals offering 1.5 million tons d invcmory space, md 3) requiring terminal facilities 
TO accept resgonsibiliiy far cargo loss, And there’s more, 

* 

Requires consent decree options ranging up t o  3 million cons innually far oceir~a. 
shipping dune, and requires that: terminals pay for port demurrage, 

With legal assistance from consumer attorney Mike Twomey, CFSE also won a recent 
decision from the PSC to hold a $h i l a r  hearing 08 Progress Energy’s self-dealings and 
rransportation costs, A. hearing date for Progress Emrgy’s spin-off dackee is in the works. 

AQ imponant goal for consumers is that these. spin-off hearings result: in TECO and 
Progress Energy actively seeking open and fair bids in the future, Consumers will benefit 
frum greater industry competition, To be sure, we can ai1 e x p t ~ r  the udi&s to mount a 
strong public and legal battle to chwarc these e€forcs. Thar’s why we need your help! 

Your contribution will help lv5 further our ongokg education e f f~~- t ,  prepare for the coming 
PSC hearings, and build our organization into a strong consumex advocacy presence!, While 
CFSE is a noe=for-profit, organization, contributions to it: are not tax deductible, Our 
corporate status does nux require us to reveal our contributors, a d  we will. keep your 
identity csdidenriaI. to protect; you from possible indwuy backlash. We recognize thar 
confidentiality can be extremely important to  corporations in this industry, 

Included wich this lener are representative newspaper articles on CFSE and &e TECO issue. 
rf you would like more in€ormation, or wish to discuss any of rhese issues further, please feel 
free to call me at (850) 562-2086, 
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