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BELLSOUTH TELECOMMUNICATIONS, INC.’S 

RESPONSE TO CBEYOND COMMUNICATIONS, LLC’S

PETITION FOR ARBITRATION

Pursuant to 47 U.S.C. § 252(b)(3), BellSouth Telecommunications, Inc. (“BellSouth”), responds to the Petition for Arbitration (“Petition”) filed by Cbeyond Communications, LLC (“Cbeyond”) and says that:

BACKGROUND


Sections 251 and 252 of the Telecommunications Act of 1996 (“1996 Act”) encourage negotiations between parties to reach local interconnection agreements.  Section 251(c)(1) of the 1996 Act requires incumbent local exchange companies to negotiate the particular terms and conditions of agreements to fulfill the duties described in Sections 251(b) and 251(c)(2)-(6).


As part of the negotiation process, the 1996 Act allows a party to petition a state commission for arbitration of unresolved issues.
  The petition must identify the issues resulting from the negotiations that are resolved, as well as those that are unresolved.
  The petitioning party must submit along with its petition “all relevant documentation concerning:  (1) the unresolved issues; (2) the position of each of the parties with respect to those issues; and (3) any other issues discussed and resolved by the parties.”
  A non-petitioning party to a negotiation under this section may respond to the other party’s petition and provide such additional information as it wishes within 25 days after a commission receives the petition.
  The 1996 Act limits a commission’s consideration of any petition (and any response thereto) to the unresolved issues set forth in the petition and in the response.

Through the arbitration process, a commission must resolve the unresolved issues ensuring that the requirements of Sections 251 and 252 of the 1996 Act are met.  The obligations contained in those sections of the 1996 Act are the obligations that form the basis for negotiation, and if negotiations are unsuccessful, then form the basis for arbitration.  Issues or topics not specifically related to these areas are outside the scope of an arbitration proceeding.  Once a commission has provided guidance on the unresolved issues, the parties must incorporate those resolutions into a final agreement to be submitted to a commission for approval.


BellSouth and Cbeyond previously entered into an Interconnection Agreement (“Agreement”) that was approved by this Commission.  Although BellSouth and Cbeyond negotiated in good faith as to the terms and conditions for a new Agreement, the parties have been unable to reach agreement on several issues.  As a result, Cbeyond filed this Petition.  BellSouth responds below to each of the separately numbered paragraphs of Cbeyond’s Petition:

DESIGNATED CONTACTS


1.
The allegations in paragraph 1 do not require a response.  BellSouth requests that all pleadings, filings, and communications in this proceeding be served upon the following BellSouth attorneys:



Nancy White



General Counsel – Florida



c/o Nancy Sims



150 South Monroe, Room 400



Tallahassee, FL  32301-1558



305-347-5558



850- 222-8640



nancy.white@bellsouth.com



Andrew D. Shore



Sr. Regulatory Counsel



675 W. Peachtree St.



Suite 4300



Atlanta, GA  30375-0001



404-335-0765




404-614-4054 (FAX)



andrew.shore@bellsouth.com


2.
To the extent that the allegations in Paragraph 2 of the Petition require a response, BellSouth admits that Mr. Karno is an attorney for BellSouth and that the other individuals listed were involved in the negotiations with Cbeyond. 

STATEMENT OF FACTS


3.
BellSouth admits that it is an “ILEC” as defined in 47 U.S.C. § 251(h), and that its corporate offices are located at 1155 Peachtree Street NE, Atlanta, GA.  Except as specifically admitted, BellSouth denies the allegations in Paragraph 3 of the Petition.


4.
The allegations in Paragraph 4 purport to state conclusions of law and, accordingly, do not require a response.


5.
BellSouth admits the allegations of Paragraph 5 of the Petition on information and belief.


6.
BellSouth admits the allegations in Paragraph 6 of the Petition.                  


7.
BellSouth admits the allegations in Paragraph 7 of the Petition.  


8.
BellSouth admits the allegations in Paragraph 8 of the Petition.   
JURISDICTION AND APPLICABLE LAW

9.
The allegations in Paragraph 9 purport to state conclusions of law and, accordingly, do not require a response.


10.
BellSouth admits that the parties agreed that their interconnection agreement negotiations began on December 20, 2003.  BellSouth admits that the arbitration issues must be resolved in accordance with the 1996 Act and Rules adopted pursuant to the Act to the extent that any apply to the issues raised in this arbitration.  To the extent the remaining allegations in Paragraph 10 purport to state conclusions of law, no response is required.      


11.
BellSouth admits that the FCC established rules governing interconnection agreement arbitrations under the 1996 Act.  The FCC’s rules speak for themselves.  To the extent the allegations in paragraph 11 of the Petition purport to state conclusions of law, no response is required.


12.
BellSouth admits, as it stated in the introduction to this Response, that this arbitration must be conducted pursuant to sections 251 and 252 of the 1996 Act.  To the extent that the allegations in paragraph 12 purport to state conclusions of law, no response is required.


13.
Section 251(b) of the 1996 Act speaks for itself, and no further response is required.


14.
 Section 251(c) of the 1996 Act speaks for itself, and no further response is required.


15.
Section 252(d) of the 1996 Act speaks for itself, and no further response is required.

ARBITRATION ISSUES

16.
BellSouth admits that Cbeyond set forth arbitration issues and its position with respect to such issues in the Petition.  BellSouth denies that BellSouth’s position regarding those issues are set forth in the Petition or in the matrix attached to the Petition.  BellSouth agrees that the parties may add additional issues arising out of the D.C. Circuit Court of Appeals’ recent vacatur of certain FCC rules to this arbitration at some later date.  BellSouth admits that Cbeyond filed a composite interconnection agreement which identifies the disputed issues which Cbeyond is asking this Commission to arbitrate.  Except as specifically admitted, BellSouth denies the allegations in Paragraph 16 of the Petition.  


BellSouth is attaching to this Response a composite interconnection agreement, along with applicable rate sheets.  The current rate sheets include rates for elements that are no longer required to be unbundled at cost-based rates.  BellSouth, accordingly, reserves the right to amend and/or delete elements from the rate sheet.

ISSUES


The unresolved issues, the section in the agreement where they arise, and BellSouth’s position on each issue are set forth below.  In some instances where Cbeyond has failed to state the issue accurately in a fair, neutral manner, BellSouth has restated the issue.  

1.
How should the term “End User” be defined?  [GT&C (definitions)]

BELLSOUTH’S POSITION:  The term End User should be defined as it is customarily used in industry; that is, the ultimate user of the telecommunication service. This is not as broad as a “customer,” which may be a reseller of the service.  


2.
What should be the limitation on each Party’s liability in circumstances other than gross negligence or willful misconduct?  [GT&C § 7.3]

BELLSOUTH’S POSITION:  The industry standard limitation of liability that limits the liability of the provisioning party to a credit for the actual cost of the services or functions not performed or improperly performed should apply. 


3.
To the extent that a Party does not include specific limitation of liability terms in all of its tariffs and End Users contracts (past, present and future), should it be obligated to indemnify the other Party for liabilities not limited or eliminated? 

[GT&C § 7.3.1]

BELLSOUTH’S POSITION:  No.   BellSouth limits its liability to its end users in accordance with industry norms. To the extent that Cbeyond chooses not to do so, it should bear the risk of loss arising from that business decision.    


4.
Should the Agreement expressly state that liability for claims or suits for damages incurred by Cbeyond’s (or BellSouth’s) customers/End Users resulting directly and in a reasonably foreseeable manner from BellSouth’s (or Cbeyond’s) performance of obligations set forth in the Agreement are not indirect, incidental or consequential damages?  [GT&C § 7.3.3]

BELLSOUTH’S POSITION:  No.  Whether damages are indirect, incidental or consequential damages is a question of state law and should not be dictated by a party to a contract.    


5.
What should the indemnification obligations of the Parties be under the Agreement?  [GT&C § 7.4]

BELLSOUTH’S POSITION:  The party receiving services should indemnify the party providing services from any claim of loss or damages from claims for libel, slander or invasion of privacy arising from the content of the receiving party’s own communications.   


6.
What language should be included in the Agreement regarding a Party’s use of the other Party’s name, service marks, logo and trademarks?  [GT&C § 9.1]

BELLSOUTH’S POSITION:  Except for factual references to BellSouth name as necessary to respond to direct inquires from customers or potential customers regarding the source of the underlying  services or the identity of repair technicians, CLECs should not be entitled to use BellSouth’s name service marks, logo or trademark.


7.
Should a court of law be included in the venues available for initial dispute resolution?  [GT&C § 11]

BELLSOUTH’S POSITION:  No.  This Commission or the FCC should initially resolve disputes as to the interpretation of the Agreement or as to the proper implementation of the Agreement.  A party should be entitled to seek judicial review of any ruling made by the Commission or the FCC concerning this Agreement, but should not be initially entitled to take such disputes to a Court of law without first exhausting its administrative remedies. 

8.
What should be the effective date of future rate impacting amendments? [GT&C § 16.3]

BELLSOUTH’S POSITION:  Future amendments incorporating Commission-approved rates should be effective ten (10) calendar days after the date of the last signature executing the amendment.


9.
(a) Should the Agreement contain a provision regarding notice of certain changes to BellSouth’s rates, terms and conditions of services available for resale?



(b) Should notice of changes to business processes and policies, new service offerings and changes to service offerings not requiring an amendment to the Agreement be excluded from the Agreement’s general notice provision and instead be posted only on BellSouth’s website?  

[GT&C § 22.3]

BellSouth issue statement:

(b) May BellSouth provide notice of changes to business processes and policies, new service offerings and changes to service offerings only on BellSouth’s website?

BELLSOUTH’S POSITION:  

(a) Yes.  Although this Agreement does not include Resale provisions, resale provisions can subsequently be incorporated into this Interconnection Agreement. 

B) Yes.   In accordance with industry practice, BellSouth routinely provides various notices to CLECs related to processes, new offerings, and changes to various Guides by posting such notices on BellSouth’s interconnection website.  This process is more efficient than requiring that every notice be sent by BellSouth via U.S. mail.

10.
Should the Agreement explicitly state that the headings of Attachments and Sections of the Agreement are for convenience and reference only?  [GT&C § 25]

BELLSOUTH’S POSITION:  Yes.  This is a standard provision in commercial and interconnection agreements.  The headings have been inserted into the agreement in order to break up the numerous sections of the lengthy agreement and not to set forth the parties’ agreement on any issue.  The substantive language in the agreement should be relied upon to the extent interpretation is necessary, and not headings inserted solely to make the agreement more readable and easy to use.

11.
Should the Agreement explicitly state that all existing state and federal laws, rules, regulations, and decisions apply unless otherwise specifically agreed to by the Parties?  [GT&C § 28.2]

BELLSOUTH’S POSITION:  No.  This Agreement constitutes a negotiation of the contractual obligations of the Parties to each other and should not be subject to further negotiation subsequent to being fully negotiated and arbitrated. 


12.
How should the Parties deal with non-negotiated deviations from the state Commission-approved rates in the rate sheets attached to the Agreement?

BellSouth issue statement:

If an erroneous rate is inadvertently included in this Agreement and subsequently discovered by a Party, when should the corrected rate be effective?  

[GT&C § 28.3] 
BELLSOUTH’S POSITION:  It is the parties’ responsibility to review the contract before executing it.  If the parties subsequently discover a non-negotiated deviation from an ordered rate, the rate should be changed by amendment of the agreement and should be applied prospectively regardless of whether the rate increases or decreases as a result of such amendment.


13.
If BellSouth changes a provision of one or more of its Guides that would cause Cbeyond to incur a material cost or expense to implement the change, should Cbeyond be required to notify BellSouth in a timely manner if Cbeyond does not agree to such change?  [GT&C § 35]

BELLSOUTH’S POSITION:  Yes.  BellSouth’s Guides apply to all CLECs equally and are not frozen in time.  CLECs should not have veto power over or require BellSouth to negotiate system changes that affect the entire CLEC industry.  If Cbeyond elects to opt out of the requirements of a Guide, it should be required to notify BellSouth of its decision to do so and any such decision should not impact BellSouth’s ability to implement the change. 


14.
Should the Agreement limit BellSouth’s obligation to provide and Cbeyond’s right to obtain access to and use UNEs in a manner not required by FCC or Commission rules and Orders?  [Att. 2 § 1.1.1]

BELLSOUTH’S POSITION:  The parties did not negotiate this issue and Cbeyond has not proposed any alternative language for section 1.1 of Attachment 2.  Consequently, there is no issue for the Commission to arbitrate regarding this section of the agreement.  


15.
Should the Commission arbitrate a provision regarding rates when the Parties have actually agreed to language that resolves the issue in another section of the Agreement?

BellSouth issue statement:

Should the agreement provide for how rates will be determined for Network Elements requested by Cbeyond that are not listed in Exhibit A of Attachment 2?  [Att. 2 § 1.1.1]  


BELLSOUTH’S POSITION:  Yes.  The agreement should provide that if no rate for a requested Network Element is provided for in the agreement, then the rate will be as set forth in the applicable BellSouth tariff or as negotiated by the Parties.     

16.
Should the agreement provide that Cbeyond will [BellSouth inserted language] be permitted to connect UNEs and Other Services provided by BellSouth to other UNEs and Other Services provided by BellSouth; to other wholesale/access services provided by BellSouth; to Cbeyond’s network elements, service or facilities; or to facilities provided to Cbeyond by third parties?  [Att. 2 § 1.5] 
BELLSOUTH’S POSITION:  No.  BellSouth will provide UNEs and Other Services in accordance with applicable law as required by this Agreement.  Cbeyond is permitted to connect any service to BellSouth provided UNEs or Other Services within a collocation arrangement in a BellSouth serving wire center.


17.
Should BellSouth be required to comply with industry standard requirements in providing to Cbeyond access to UNEs and Other Services under the Attachment 2?  [Att. 2 § 1.6]  
BELLSOUTH’S POSITION:  No. BellSouth agrees to provide UNEs and Other Services on a nondiscriminatory basis.  There is no obligation to meet standards not adopted within BellSouth’s network.


18.
Should the Agreement expressly permit BellSouth to re-rate or disconnect UNEs or Combinations in the event that BellSouth no longer is required to provide such UNEs or Combinations pursuant to FCC rules and orders?  [Att. 2 § 1.7]  
BELLSOUTH’S POSITION:  Yes.  To the extent unbundling of an element is no longer required under Section 251 of the 1996 Act, BellSouth should not be required to provide the element at TELRIC rates pursuant to this Agreement.

19.
What charges should apply for conversion of services to UNEs or combinations for arrangements that require re-termination or other rearrangement of circuits to comply with the terms of the Agreement?  [Att. 2 § 1.8.2]  
BELLSOUTH’S POSITION:  BellSouth should be permitted to charge all cost-based nonrecurring charges from Exhibit A of this Attachment for the work it performs to re-terminate or rearrange a circuit to comply with the terms of the agreement.  To the extent re-termination or other physical rearrangement is required in order to comply with a tariff or separate agreement, the applicable rates, terms and conditions of such tariff or separate agreement shall apply.  Applicable disconnect charges should apply to a UNE/Combination that is/are rearranged or disconnected. 


20.
When should BellSouth’s billing to Cbeyond be adjusted to reflect conversions from a wholesale service or a group of wholesale services to a UNE or UNE Combination?  [Att. 2 § 1.8.3]  
BELLSOUTH’S POSITION:  The new rates should be effective as of the date the conversion is effectuated.  


21.
Should BellSouth be required to accept liability for disconnecting a Cbeyond End User in converting Cbeyond wholesale services to UNEs or Combinations?

BellSouth issue statement:

Should BellSouth be required to accept liability and write a letter of apology to Cbeyond’s End User for disconnecting a Cbeyond End User while converting Cbeyond wholesale services to UNEs or Combinations?  [Att. 2 § 1.8.4]

BELLSOUTH’S POSITION:  No.  BellSouth agrees to provide conversions of wholesale services and UNEs on a non-discriminatory basis.  If BellSouth mistakenly disconnects an end user’s service during such conversion, it should not be required to write a letter of apology to the end user.  BellSouth’s liability should be limited as set forth in the General Terms and Conditions of the Agreement.


22.
(a) In the event UNEs or Combinations are no longer offered pursuant to, or are not in compliance with, the terms set forth in this Agreement, which Party should bear the obligation of identifying those service arrangements?



(b) What recourse may BellSouth take if Cbeyond does not submit a rearrange or disconnect order within 30 days?



(c) What rates, terms and conditions should apply in the event of a termination, re-termination, or physical rearrangements of circuits?

BellSouth issue statement for (c ):

(c) What rates, terms and conditions should apply in the event of a re- termination, or physical rearrangements of circuits?  [Att. 2 § 1.8.5]

BELLSOUTH’S POSITION:  (a) In the event UNEs or Combinations are no longer offered pursuant to, or are not in compliance with, the terms set forth in the Agreement, it should be Cbeyond’s obligation to identify the specific service arrangements that must be transitioned to other services pursuant to Attachment 2.  It is an undue burden to expect BellSouth to identify these arrangements for all CLECs.  
(b) If orders to rearrange or disconnect those arrangements or services are not received by January 1, 2005, or within 30 days after the Effective Date of this Agreement if the Effective Date is after January 1, 2005, BellSouth should be permitted to disconnect such arrangements without further notice, as BellSouth is no longer required to provide those arrangements and services pursuant to this Agreement. 

(c) BellSouth should be permitted to charge all nonrecurring charges from Exhibit A of Attachment 2 to the Agreement for the work it performs to re-terminate or rearrange a circuit to comply with the terms of the Agreement.  To the extent re-termination or other physical rearrangement is required in order to comply with a tariff or separate agreement, the applicable rates, terms and conditions of such tariff or separate agreement should apply.  Applicable disconnect charges should apply to a UNE/Combination that is rearranged or disconnected.    


23.
(a) Should Cbeyond be required to submit a BFR/NBR to convert a UNE or Combination (or part thereof) to Other Services or tariffed BellSouth access services?

(b) In the event of such conversion, what rates should apply? 

[Att. 2 § 1.8.6]

BELLSOUTH’S POSITION:  (a) If Cbeyond requests to convert an element that does not have a Special Access equivalent, then a BFR/NBR is required. Otherwise, depending in the number of elements, an LSR may be used for individual circuits or a spreadsheet may be used for 15 or more circuits.

(b) BellSouth will not charge CLECs to convert a UNE circuit to a Special Access circuit.


24.
Should the Agreement expressly require that Cbeyond use Network Elements and Other Services only to provide services that are consistent with industry standards and applicable BellSouth Technical References?  [Att. 2 § 1.8.7]

BELLSOUTH’S POSITION:  Yes.


25.
What rates, terms and conditions should apply for Routine Network Modifications pursuant to 47 C.F.R. § 51.319(a)(8) and (e)(5)?  [Att. 2 § 1.9.1]

BELLSOUTH’S POSITION:  BellSouth will perform Routine Network Modifications in accordance with FCC 47 C.F.R. 51.319(a)(8) and (e)(5).  Except to the extent expressly provided otherwise in Attachment 2, if BellSouth has anticipated such Routine Network Modifications and performs them during normal operations and has recovered the costs for performing such modifications through the rates set forth in Exhibit A of Attachment 2, then BellSouth shall perform such Routine Network Modifications at no additional charge.  Routine Network Modifications shall be performed within the intervals established for the UNE and subject to the performance measurements and associated remedies set forth in Attachment 9 to the extent such Routine Network Modifications were anticipated in the setting of such intervals.  If BellSouth has not anticipated a requested network modification as being a Routine Network Modification and has not recovered the costs of such Routine Network Modifications in the rates set forth in Exhibit A of Attachment 2, then CLEC must pay for the cost to have the work performed.  Each request will be handled as a project on an individual case basis.  BellSouth will provide a price quote for the request, and upon receipt of payment from CLEC, BellSouth shall perform the Routine Network Modification. Each request will be handled as a project on an individual case basis.


26.
Should BellSouth be required to permit commingling of UNEs or Combinations with any service, network element or other offering that it is obligated to make available pursuant to Section 271 of the Act?  [Att. 2 § 1.10.3]

BELLSOUTH’S POSITION:  No.  BellSouth is not required to commingle UNEs or combinations with services, network elements or other offerings made available only pursuant to Section 271 of the Act.


27.
Should BellSouth be permitted to charge Cbeyond for dispatching and testing required to confirm the working status of a Network Element or Other Service provided by BellSouth?  [Att. 2 § 1.10.4]

BELLSOUTH’S POSITION:  Yes.  It is Cbeyond’s obligation to isolate a trouble to the BellSouth network prior to sending in a trouble report.  If a trouble report is submitted and there is actually no trouble on the loop, then BellSouth should be allowed to recover its costs for confirming that the circuit is working properly.


28.
Should the Agreement incorporate the rates, terms and conditions that apply if Cbeyond modifies an order after being sent a Firm Order Clarification (FOC) from BellSouth for such order?  [Att. 2 § 1.11.3]

BELLSOUTH’S POSITION:  No.  The applicable rates are set forth in section 5 of BellSouth’s FCC Tariff No. 1.  


29.
Should the recurring charges for UNEs, Combinations and Other Services be prorated based upon the number of days that the UNEs are in service?                     [Att. 2 § 1.11.4]

BELLSOUTH’S POSITION:  Yes.  Fractional billing shall apply to all UNEs and Combinations such that recurring charges will be prorated based upon the number of days that the UNEs are in service. Non-recurring charges shall not be fractionalized.  

30.
(a) What terms and conditions should apply for Cbeyond’s access to the local loop on an unbundled basis?



(b) How should the local loop network element be defined?



(c) Should the Agreement include a provision declaring that facilities that terminate to another carrier’s switch or premises, a cell cite, Mobile Switching Center or base station do not constitute loops?  [Att. 2 § 2.1.1]

BELLSOUTH’S POSITION:   (a)  BellSouth shall provide Cbeyond with nondiscriminatory access to the local loop on an unbundled basis, in accordance with Section 251(c)(3) of the Act and FCC Rule 51.319(a).
(b) The local loop network element should be defined as a transmission facility between a distribution frame (or its equivalent) in a BellSouth central office and the loop demarcation point at an End User’s premises, including inside wire owned by BellSouth.

(c) Yes.  Pursuant to the FCC’s definition, a loop terminates at the End User’s premises, not a cell site, carrier’s switch/premises, mobile switching center or base station. 


31.
Should the local loop element include all electronics used to establish the transmission path to the End User’s premises?  [Att. 2 § 2.1.1.1]

BELLSOUTH’S POSITION:  No. The local loop element includes all features, functions, and capabilities of such transmission facility, including the network interface device, and attached electronics (except those used to provide advanced services, such as Digital Subscriber Line Access Multiplexers), optronics and intermediate devices (including repeaters and load coils) used to establish the transmission path to the End User’s premises.

32.
Should the Agreement include a provision that expressly limits the purchase of loops by Cbeyond, or otherwise prevents Cbeyond from converting Special Access circuits to Loops, if such Loops will be used by Cbeyond to provide wireless telecommunications services?  [Att. 2 § 2.1.2]

BELLSOUTH’S POSITION:  Yes. BellSouth is not required to unbundle facilities that do not terminate at a demarcation point at an End User premises, including, by way of example, but not limited to, facilities that terminate to another carrier’s switch or premises, a cell site, Mobile Switching Center or base station.


33.
(a) What terms and conditions should apply to Cbeyond’s access to the copper loop on an unbundled basis?



(b) How should the copper loops be defined for purposes of the Agreement?



(c) Should any requirements or restriction applicable to the cooper loop similarly be applied to DS1 and DS3 copper loops provided by BellSouth?  

[Att. 2 § 2.2.1]

BELLSOUTH’S POSITION:  (a)-(c):  BellSouth will provide access to unbundled Copper Loops as required by FCC Rule 51.319(a)(1).  With respect to subpart (c), the applicable parts of the FCC rule has been vacated.  Consequently, BellSouth is not be required to provide the referenced elements at TELRIC rates.


34.
(a) What terms and conditions should apply for Cbeyond’s access to the hybrid loop on an unbundled basis?



(b) How should the hybrid loop be defined for all purposes of the Agreement?  [Att. 2 § 2.2.2]

BELLSOUTH’S POSITION:  (a)–(b):  BellSouth will provide access to unbundled Hybrid Loops as required by FCC Rule 51.319(a)(2).


35.
(a) Is unbundling relief provided under FCC Rule 319(a)(3) applicable to Fiber-to-the-Home Loops deployed prior to October 2, 2003?



(b) How should a “fiber-to-the-Home loop” be defined?  [Att. 2 § 2.2.3]

BELLSOUTH’S POSITION:  (a) Yes. The unbundling relief provided under FCC Rule 319(a)(3) is applicable to all Fiber-to-the-Home Loops.

(b) BellSouth will provide access to unbundled Fiber-to-the-Home loops as

required by FCC Rule 51.319(a)(3).


36.
Should BellSouth be required to retire existing copper loops pursuant to all applicable FCC and Commission orders?  [Att. 2 §§ 2.2.3.1.1, 2.2.3.1.3]

BELLSOUTH’S POSITION:  Yes. BellSouth will maintain the existing copper loop connected to the particular end user’s premises after deploying the fiber-to-the-home loop and provide nondiscriminatory access to that copper loop on an unbundled basis unless BellSouth retires the copper loop pursuant to all applicable FCC and Commission rules. 

37.
Should language incorporating the FCC’s cap on unbundled DS3 loops track FCC Rule 319(a)(5)(iii) or incorporate alternative wording proposed by BellSouth?

[Att. 2 § 2.3.2]

BELLSOUTH’S POSITION:  The FCC rule has been vacated.  This issue is, therefore, not appropriate for inclusion in this arbitration.


38.
How should “Dark Fiber Loops” be defined?  [Att. 2 § 2.3.3]

BELLSOUTH’S POSITION:  See Response to Issue No. 37.


39.
What legal standard applies to BellSouth’s obligations to test all loops provisioned to Cbeyond?  [Att. 2 § 2.4.5]

BELLSOUTH’S POSITION:  BellSouth will test loops in a non-discriminatory manner and at parity with the tests BellSouth provides for its own customers.


40.
Should the Agreement incorporate the rates for overtime charges that may apply for Order Coordination (OC) and Order Coordination-Time Specific (OC-TS) outside BellSouth’s normal work hours?  [Att. 2 § 2.5.3]

BELLSOUTH’S POSITION:  No.  The overtime rates are set forth in section E13.2 of BellSouth’s Access Tariff. 


41.
Should BellSouth offer to Cbeyond a 4-Wire HDSL-Compatible Loop up to 18,000 feet long?  [Att. 2 § 2.12.5]

BELLSOUTH’S POSITION:  No. There are no industry standards or Carrier Serving Area (CSA) specifications for HDSL Loops 18,000 feet long with up to 2,500 of bridge tap. However, BellSouth does offer copper loops up to 18,000 feet in length which Cbeyond may use to provide HDSL service. 


42.
Are DS3 loops subject to a mileage-based charge?  [Att. 2 § 2.12.8.1]

BELLSOUTH’S POSITION:  See Response to Issue No. 37.


43.
(a) How should Line Conditioning be defined in the Agreement?



(b) What should BellSouth’s obligations be with respect to line conditioning?  [Att. 2 § 2.14.1]

BELLSOUTH’S POSITION:  (a) Line Conditioning is defined as routine network modification that BellSouth regularly undertakes to provide xDSL services to its own customers. 

(b)  BellSouth should perform line conditioning functions as defined in 47 C.F.R. 

§ 319(a)(1)(iii) to the extent the function is a routine network modification that BellSouth regularly undertakes to provide xDSL services to its own customers. 


44.
Should the Agreement contain specific provisions limiting the availability of load coil removal to copper loops and sub-loops of 18,000 feet or less in length?

[Att. 2 § 2.14.1.1]

BELLSOUTH’S POSITION:  Yes. BellSouth will remove load coils only on copper loops and sub-loops that are less than 18,000 feet in length. Excessive bridged taps are bridged taps that serve no network design purpose and that are beyond the limits set according to industry standards and/or the BellSouth Technical Reference 73600.


45.
Under what rates, terms and conditions should BellSouth be required to perform Line Conditioning to remove bridged taps?  [Att. 2 §§ 2.14.2, 2.14.2.1]

BELLSOUTH’S POSITION:  Any copper loop ordered by Cbeyond which has over 6,000 feet of combined bridged tap will be modified, upon request by Cbeyond, so that the loop will have a maximum of 6,000 feet of bridged tap. This modification will be performed at no additional charge to Cbeyond. The rates set forth in Exhibit A to Attachment 2 should apply to loop conditioning orders that require the removal of bridged tap that serves no network design purpose on a copper loop that will result in a combined total of bridged tap between 2,500 and 6,000 feet.   


46.
Should BellSouth, upon request by Cbeyond, modify a Loop so that it no longer meets the technical parameters of the existing loop type?  [Att. 2 § 2.14.4]

BELLSOUTH’S POSITION:  No. BellSouth should not be required to modify a Loop in such a way that the Loop would no longer meet the technical parameters of the original Loop type (e.g., voice grade, ADSL, etc.) ordered.  Modifying a loop in such a manner would not be consistent with industry standards and would cause maintenance and repair problems.


47.
Is BellSouth required to provide to Cbeyond Unbundled Network Terminating Wire (UNTW) in Multi-Dwelling Units and/or Multi-Tenant Units where Bellsouth owns, controls or leases multiunit premises wiring?  [Att. 2 § 2.18.5.2]

BellSouth issue statement:

Under what terms and conditions should BellSouth be required to provide Unbundled Network Terminating Wire (UNTW) in Multi- Dwelling Units and/ or Multi- Tenant Units?

BELLSOUTH’S POSITION:  This element should be required to be provided only in Multi-Dwelling Units (MDUs) and/or Multi-Tenants Units (MTUs) where either Party owns wiring all the way to the End User’s premises. Neither Party should be required to provide UNTW in locations where the property owner provides its own wiring to the End User’s premises or where a third party owns the wiring to the End User’s premises.


48.
(a) Should Cbeyond be compelled to provide BellSouth unbundled access to Unbundled Network Terminating Wire?



(b) Should Cbeyond be required to install UNTW Access Terminals for use by BellSouth at no charge to BellSouth?  [Att. 2 §§ 2.18.5.2, 2.18.5.3.2, 2.18.5.3.2.1, 2.18.5.3.2.2, 2.18.5.3.3, 2.18.5.3.4, 2.18.5.3.5, 2.18.5.3.6, 2.18.5.3.7, 2.18.5.3.8]

BELLSOUTH’S POSITION:  (a) Yes.  In locations where Cbeyond owns the UNTW, BellSouth should be allowed to access that UNTW under the same terms and conditions that BellSouth provides UNTW to Cbeyond.
(b)  No.  BellSouth is not asking to have access terminals placed at no charge.  Instead, BellSouth should pay to Cbeyond the same rates that Cbeyond pays to BellSouth for providing access terminals at Cbeyond’s request.


49.
How should BellSouth provide access to UNTW pairs?

[Att. 2 §§ 2.18.5.3.1, 2.18.5.3.3]


BELLSOUTH’S POSITION:  BellSouth agrees to Cbeyond’s proposed contract language.  Consequently, there is no issue for the Commission to arbitrate.


50.
Under what circumstances, if any, should BellSouth be required to extend or install additional UNTW?

BellSouth issue statement:

Under what circumstances, if any, should a Party be required to extend or install additional UNTW?  [Att. 2 § 2.18.5.3.2]

BELLSOUTH’S POSITION:  The Provisioning Party should not be required to install new or additional NTW beyond existing NTW to provision the services of the Requesting Party, unless it would do so upon request from one of its own end users.


51.
Should the Network Interface Device (NID) be permitted to serve an access terminal for purposes related to BellSouth’s provision of Unbundled Network Terminating Wire to Cbeyond?  [Att. 2 § 2.18.5.3.3]

BELLSOUTH’S POSITION:  No.  The NID is the terminating point of the UNTW cable and is located inside the end user’s premises.  An access terminal must be placed at a Garden Terminal or equipment closet to provide such access. 


52.
Should Cbeyond have to agree to language that requires them to “ensure” that a customer that has asked to switch service to Cbeyond is already no longer using another carrier’s service on that pair – or – will language obligating Cbeyond to use commercially reasonable efforts to access only an “available pair” suffice?

BellSouth issue statement:

Should the Requesting Party be responsible for ensuring that the End User is no longer using the Provisioning Party’s service or another CLEC’s service before accessing UNTW pairs?  [Att. 2 § 2.18.5.3.3]

BELLSOUTH’S POSITION:  Yes.  


53.
Should BellSouth be permitted to bill to Cbeyond a nonrecurring charge equal to the actual cost of provisioning an Access Terminal in the event that Cbeyond has not activated at least 10 percent of such Access Terminal within 6 months of installation by BellSouth?  [Att. 2 § 2.18.5.3.8.1]

BELLSOUTH’S POSITION:  Yes.  If Cbeyond has not activated at least 10 percent of such Access Terminal within 6 months, Cbeyond will have caused BellSouth to incur an unnecessary cost by having an under-utilized Access Terminal. 


54.
Should Cbeyond be required to provide to BellSouth copies of its billing records to substantiate the date on which Cbeyond activated its UNTW pairs?

BellSouth issue statement:  Should the Requesting Party be required to provide to the Provisioning Party copies of its billing records to substantiate the date on which the Requesting Party activated its UNTW pairs?   [Att. 2 § 2.18.5.3.9]

BELLSOUTH’S POSITION:  Yes.  The Requesting Party should be required, upon request, to provide copies of its billing records to substantiate such date. However, if other documentation is available to substantiate the date on which the Requesting Party activated its UNTWP pairs, the Requesting Party may provide such documentation instead of billing records.   


55.
(a) Should BellSouth be required to provide written confirmation of the availability of a dark fiber loop within a designated period of time?



(b) If so, what should that timeframe be?



(c) Upon request by Cbeyond, should BellSouth hold for Cbeyond available Dark Fiber (loop or transport) requested by Cbeyond for a designated period of time?



(d) If so, what should that timeframe be?  [Att. 2 §§ 2.19.3.4, 7.7.3]

BELLSOUTH’S POSITION:  (a)-(d):  The FCC rule requiring BellSouth to provide unbundled dark fibers at TELRIC rates has been vacated.  Therefore, this is not an appropriate issue for this arbitration.


56.
If Dark Fiber (loop or transport) requested by Cbeyond is available, what interval should apply for BellSouth to provision such Dark Fiber to Cbeyond?  [Att. 2 §§ 2.19.3.5, 7.7.4]

BELLSOUTH’S POSITION:  See Response to Issue No. 55.


57.
Under what circumstances should BellSouth be required to provide Cbeyond with Loop Makeup information on a BellSouth facility used or leased by a carrier other than BellSouth?  [Att. 2 § 2.20.1.3]

BELLSOUTH’S POSITION:  BellSouth’s provisioning of LMU information to the requesting CLEC for facilities is contingent upon either BellSouth or the requesting CLEC controlling the Loop(s) that serve the service location for which LMU information has been requested by the CLEC. The requesting CLEC is not authorized to receive LMU information on a facility used or controlled by another CLEC unless BellSouth receives a Letter of Authorization (LOA) from the voice CLEC (owner) or its authorized agent on the LMUSI submitted by the requesting CLEC.


58.
Should language incorporating the FCC’s High Capacity EEL Service Eligibility Criteria use the word “customer” or “end user”?  [Att. 2 §§ 5.2.5.2, 5.2.5.2.1, 5.2.5.2.2, 5.2.5.2.3, 5.2.5.2.4, 5.2.5.2.5, 5.2.5.2.7]

BELLSOUTH’S POSITION:  The referenced FCC rule has been vacated.  Therefore, this issue is not appropriate for arbitration.


59.
What requirements should apply to EEL audits?  [Att. 2 §§ 5.2.6.1, 5.2.6.2]

BELLSOUTH’S POSITION:  See Response to Issue No. 58.

60.
How should “Dark Fiber Transport” be defined under the Agreement?  [Att. 2 § 7.1.1.2]

BELLSOUTH’S POSITION:  The FCC rule requiring the unbundling of Dark Fiber Transport has been vacated.  Therefore, this is not an appropriate issue for arbitration.


61.
Should BellSouth be required to send SS7 messages or call-related database queries to Cbeyond or to a third party, unless otherwise agreed to by the Parties under a separate agreement?  [Att. 2 § 8.2]

BELLSOUTH’S POSITION:  No.  BellSouth is not obligated by the Act to query another party’s database.  


62.
Should BellSouth make available to Cbeyond SS7 Interconnection?  [Att. 2 § 14.1]

BELLSOUTH’S POSITION:  BellSouth has always made SS7 interconnection available to facilities-based CLECs using either A-links to the CLEC central office or B-links to the CLEC Signal Transfer Points (“STPs”).  For non-facilities-based CLECs, SS7 interconnection is available via BellSouth’s tariffs or separate commercial agreements.

63.
Should BellSouth provide to Cbeyond access to Operations Support Systems on an unbundled basis?  [Att. 2 § 18.1]

BELLSOUTH’S POSITION:  Yes. However, it is unnecessary to include this provision in Attachment 2 of the Agreement because BellSouth’s OSS obligations are expressly set forth in Attachment 6.  


64.
Should Cbeyond be required to pay 100% of the recurring and nonrecurring charges for two-way trunks carrying Transit Traffic?  [Att. 3 § 4.5]

BELLSOUTH’S POSITION:  Yes. For two-way trunk groups that carry only both parties’ Local Traffic, the parties should be compensated at 50 percent of the nonrecurring and recurring rates for dedicated trunks and DS1 facilities.  Cbeyond should be responsible for ordering and paying for any two-way trunks carrying Transit Traffic because such traffic involves third-party traffic.  


65.
Should Feature Group A traffic be excepted from the language that states that BellSouth will not switch switched access traffic through more than one BellSouth access tandem?  [Att. 3 § 4.9.2.3]

BELLSOUTH’S POSITION:  No. Feature Group A traffic cannot be switched through more than one access tandem due to the fact that Feature Group A is a line-side service and the Access Tandems are only trunk-side capable. Cbeyond’s position is, therefore, not technically feasible.


66.
(a) Should BellSouth be required to provide upon request, for a global outage or any trunk group outage that has occurred 3 or more times in a 60 day period, a written root cause analysis report?  [Att. 3 § 7.1.5]



(b) If so, how soon should such report be provided?

BELLSOUTH’S POSITION: 

(a) No. BellSouth should provide a written root cause analysis for global outages for an entire trunk group, but not for other outages.  There is no need for a provision that a written root cause analysis be provided in every case in which an individual trunk in a given trunk group is out of service three (3) or more times in a 60-day period.

(b) The target interval for root cause analysis on global outages should be 10 – 30 business days.


67.
What provisions should apply regarding a failure to provide accurate and detailed usage data necessary for the billing and collection of access revenues?  [Att. 3 § 8.4.6]

BELLSOUTH’S POSITION:  In the event that either Party was provided the accurate switched access detailed usage data in a manner that allowed that Party to generate and provide such data to the other Party in a reasonable timeframe and the other Party is unable to bill and/or collect access revenues due to the sending Party’s failure to provide such data within said time period, then the sending Party shall be liable to the other Party in an amount equal to the unbillable or uncollectible revenues.  Each company will provide complete documentation to the other to substantiate any claim of such unbillable or uncollectible revenues.


68.
Should BellSouth be allowed to charge Cbeyond a Tandem Intermediary Charge for the transport and termination of Local Transit Traffic and ISP-Bound Transit Traffic?  [Att. 3 § 8.5.1]

BELLSOUTH’S POSITION:  Yes. BellSouth is not obligated to provide the transit function and Cbeyond has the right pursuant to the Act to request direct interconnection to other carriers.  Additionally, BellSouth incurs costs beyond those the Commission ordered rates are designed to address, such as the costs of sending records to Cbeyond identifying the originating carrier.  BellSouth does not charge Cbeyond for these records and does not recover those costs in any other form.  However, this issue is not appropriate for arbitration in this proceeding because it involves a request by Cbeyond that is not encompassed within BellSouth’s obligations pursuant to Section 251 of the Act.


69.
Under what terms should Cbeyond be obligated to reimburse BellSouth for amounts BellSouth pays to third party carriers that terminate BellSouth transited/Cbeyond originated traffic?  [Att. 3 § 8.5.4]

BELLSOUTH’S POSITION:  In the event that a terminating third party carrier imposes on BellSouth any charges or costs for the delivery of Transit Traffic originated by Cbeyond, Cbeyond should reimburse BellSouth for all charges paid by BellSouth.


70.
(a) With the exception of toll-free Transit calls, should transit charges apply only to the carrier originating Transit Traffic?



(b) Should transit charges apply only to the carrier terminating toll-free Transit Traffic? [Att. 3 §§ 8.5.5, 8.5.6]

BELLSOUTH’S POSITION:  

(a) Yes.  Except for toll free Transit Traffic, transit charges should only be assessed on the carrier originating Transit Traffic.

(b) Yes.  Transit charges associated with the provisioning of toll free services (e. g., 800/ 888/ 877) should only be assessed on the terminating carrier.  BellSouth believes that there is no material disagreement on this issue and that the parties should be able to remove it from this arbitration.


71.
What restrictions should apply to Cbeyond’s use of collocation space or collocated equipment/facilities that impact other carriers?  [Att. 4 § 5.19]

BELLSOUTH’S POSITION:  Cbeyond should be prohibited from installing or operating any equipment, facilities or services that (1) significantly degrades (defined as an action that noticeably impairs a service from a user’s perspective), interferes with or impairs service provided by BellSouth or by any other entity or any person’s use of its telecommunications services; (2) endangers or damages the equipment, facilities or any other property of BellSouth or of any other entity or person; (3) compromises the privacy of any communications routed through the Premises; or (4) creates an unreasonable risk of injury or death to any individual or to the public.


72.
To the extent that Cbeyond paid for space preparation and power on a non-recurring or ICB, how should those payments be accounted for in light of the current collocation rate structure?  [Att. 4 §§ 8.1, 8.5]

BELLSOUTH’S POSITION:  When rates have been “grandfathered,” the rates that apply are those in effect prior to the Effective Date of the Agreement or as otherwise specified within the Agreement.  There should be no other exceptions allowed for the application of “grandfathered” rates, nor should Cbeyond be permitted to pick a more current rate, if lower than the “grandfathered” rate, for billing purposes.  

With respect to DC power, for which Cbeyond paid the installation costs on an individual case basis or non-recurring charge rate schedule, Cbeyond should only be required to pay the monthly recurring charge that includes an AC usage component and that portion of the monthly recurring charge that recovers the DC power infrastructure costs for ongoing activities associated with maintaining, repairing, and upgrading the existing DC power infrastructure in the central office.  

With respect to space preparation fees, if these fees were billed to and paid in full by Cbeyond under an individual case basis or non-recurring charge pricing structure at the time Cbeyond initially occupied the assigned collocation space, then Cbeyond should not be assessed any further space preparation fees for this collocation space.  However, any new requests for collocation space or augmentations requesting additional space for an existing collocation arrangement should be billed pursuant to the current monthly recurring space preparation fees set forth in Exhibit B of this Attachment.  


73.
When should BellSouth commence billing of recurring charges for power?  [Att. 4 § 8.3]

BELLSOUTH’S POSITION:  If Cbeyond has met the applicable fifteen (15) calendar day walk-through interval specified in Section 4.1 of this Attachment, billing for recurring power charges should commence upon the Space Acceptance Date.  If Cbeyond fails to complete an acceptance walk-through within the applicable fifteen (15) calendar day interval, billing for recurring power charges should commence on the Space Ready Date.  If Cbeyond occupies the space prior to the Space Ready Date, then the date Cbeyond occupies the space should be deemed the new Space Acceptance Date and billing for recurring power charges should begin on that date.


74.
Under what terms should Cbeyond be provided escorted access to a BellSouth manhole?  [Att. 4 § 8.8]

BELLSOUTH’S POSITION:  BellSouth should only be required to provide Cbeyond with escorted security access to a BellSouth manhole for a BellSouth Premises in which Cbeyond currently has or is in the process of obtaining collocation space.  The rates assessed to Cbeyond for a security escort will not apply when BellSouth or its Certified Supplier directly caused the problem resulting in the need for Cbeyond to obtain access to the manhole.  Further, in the event BellSouth fails to show up within one-half (1/2) hour of the scheduled time for a security escort, Cbeyond should not be charged for such escort, and a new security escort should be scheduled by Cbeyond and will be provided by BellSouth at no charge.  BellSouth will wait for one half (1/2) hour after the scheduled time for such a security escort and Cbeyond should be required to pay for such half hour charges if Cbeyond or Cbeyond’s BellSouth Certified Supplier fails to show up.  


75.
What rates should apply for BellSouth-supplied DC power?  [Att. 4 §§ 8.10, 8.10.1, 8.10.2]

BELLSOUTH’S POSITION:  Recurring charges for –48V DC power should be assessed on a “per fused amp” basis, in accordance with the BellSouth Certified Supplier engineered and installed power feed fused ampere capacity.  Under this “per fused amp” billing methodology, there will be rates applicable to grandfathered collocations for which power plant infrastructure costs have been prepaid under an ICB pricing or non-recurring charge arrangement and there will be rates applicable where such grandfathering does not apply and power plant infrastructure is instead recovered via monthly recurring charges.

Cbeyond should be billed at the Commission’s most recent approved fused amp recurring rate for DC power.  However, if the Parties either previously agreed to “grandfather” such arrangements or such arrangements are grandfathered as a result of Cbeyond having provided documentation to BellSouth demonstrating that Cbeyond has fully paid the installation costs under an individual case basis or non-recurring charge rate structure for the collocation arrangement power installation, then Cbeyond should only be billed the monthly recurring rate for the DC power in effect prior to the effective date of the Agreement, or, if such grandfathered rates had not been incorporated into the Parties’ most recent Agreement, the rates contained in Exhibit B of this Attachment, which reflect only that portion of the monthly recurring charges associated with AC usage and the DC power infrastructure costs for ongoing activities associated with maintaining, repairing and upgrading the existing DC power infrastructure in the central office.  


76.
(a) Under the fused amp billing option, how should recurring and non-recurring charges be applied?

(b) What should the charges be?  [Att. 4 § 9.1.1]

BELLSOUTH’S POSITION:  

(a) Monthly recurring charges for –48V DC power should be assessed per fused amp per month based upon the BellSouth Certified Supplier engineered and installed power feed fused amperage capacity, in a manner consistent with Commission orders and as set forth in Section 8 of Attachment 4 (See Issue 4-5 above).  Non-recurring charges for –48V DC power would not apply under the Commission’s current rate structure.  

(b) The monthly recurring charges for –48V DC power should be the current rates ordered by the Commission, as set forth in Exhibit B of the Attachment.  

77.
(a) Should Cbeyond be permitted to choose between a fused amp billing option and a power usage metering option?

(b) If power usage metering is allowed, how will recurring and non-recurring charges be applied and what should those charges be?  [Att. 4 §§ 9.1.2, 9.1.3, 9.1.3, 9.1.3.1, 9.1.3.2, 9.1.3.3, 9.1.3.4, 9.1.3.5, 9.1.3.6]
BELLSOUTH’S POSITION:  

(a) No.  Cbeyond should not be permitted to choose between a fused amp billing option and a power usage metering option.  Although the Florida and Georgia Commissions have ordered that a power usage metering option be implemented, these Commissions have not yet determined the appropriate power metering rate structure and the associated rate elements that would be assessed to CLECs that choose this option.  Therefore, BellSouth cannot offer a power usage metering option in Florida and Georgia until these issues have been resolved by the respective State Commissions.  

(b) If power usage metering is allowed, monthly recurring charges for -48V DC power should be assessed based on (1) an AC usage component of the DC power consumed by Cbeyond, as determined by Cbeyond’s actual metered usage for each power feed (the A and B feeds), or at least 10 amps of AC power for each A and B feed associated with each power cable and (2) a power infrastructure component based on Cbeyond’s requested fused amperage capacity, which would recover the costs of the DC power plant and the associated equipment required to convert AC power to DC power.  

The Commission’s current approved monthly recurring DC power rate (which is a fused amp rate) would be apportioned appropriately into the AC usage component and the power infrastructure component based upon the cost study inputs used initially to develop the Commission ordered DC power rate.        

Monthly recurring charges would also be assessed, on a per site basis, for Cbeyond’s collocation arrangements in each state, to recover: 1) BellSouth’s expenses to program the applicable billing systems to accept and process the power usage measurement option, 2) BellSouth’s expenses associated with its workforce loading the measured power usage data into BellSouth’s OSS and billing systems, and 3) the costs for a BellSouth employee or BellSouth Certified Supplier to provide the clamp-on ammeter or other measurement device and perform the task of measuring the actual power usage at each requested collocation site.  

The monthly recurring charges for the AC usage component, the power infrastructure component, and the Meter Reading expense would be included in and assessed pursuant to Exhibit B of this Attachment.  

A non-recurring “Additional Meter Reading Trip Charge” would be assessed on a per site basis when Cbeyond requests an unscheduled power usage reading be taken at a particular central office or if Cbeyond fails to provide access to its collocation space or fails to provide BellSouth or the BellSouth Certified Supplier with sufficient notification of the necessity to cancel and/or reschedule the initial agreed-upon appointment.  This charge would appear on Cbeyond’s next monthly billing statement.    

The non-recurring charge associated with the submission of a Subsequent Application, to convert existing collocation arrangements to a power metering option or to remove or install telecommunications equipment in Cbeyond’s space, would be billed on the date that BellSouth provides an Application Response to the Subsequent Application.  

The non-recurring “Additional Meter Reading Trip Charge” and the Subsequent Application Fee would be included in and assessed pursuant to Exhibit B of this Attachment.


78.
For the purpose of BellSouth’s provisioning functions that are not managed by BellSouth’s Customer Wholesale Interconnection Network Services (CWINS) Centers or BellSouth’s Local Carrier Service Centers (LCSC), how should BellSouth’s normal working hours be defined for the purpose of establishing when overtime charges do not apply?  [Att. 6 § 1.2]

BELLSOUTH’S POSITION:  BellSouth will provision requests during normal business  hours as referenced on BellSouth’s interconnection website.  Provisioning support required by Cbeyond outside of those hours will be considered outside of normal business hours and will be subject to overtime billing.


79.
(a) Should Cbeyond be required to provide to Bellsouth electronic access to Cbeyond’s customer record information within firm intervals?



(b) Should Cbeyond be required to provide to BellSouth manual access to Cbeyond’s customer record information within firm intervals?

[Att. 6 §§ 2.1.3.1, 2.1.3.2]

BELLSOUTH’S POSITION:  

(a) No.  Cbeyond should not be required to provide electronic access to CSRs.

(b) Yes.  Cbeyond should be required to provide CSR information within specified intervals, whether electronically or manually.  BellSouth is required to provide CSRs to CLECs in intervals prescribed by this Commission that, if not met, require BellSouth to pay SEEMs penalties.  If Cbeyond is not held to the same standard, the End User customer is impaired by being unable to receive the same service interval from all local service providers.


80.
(a) What procedures should apply when one Party alleges, via written notice, that the other Party has engaged in unauthorized access to CSR information?



(b) How should disputes over alleged unauthorized access to CSR information be handled under the Agreement?

[Att. 6 § 2.1.4.1]

BELLSOUTH’S POSITION:  



(a) The Party receiving such notice should provide documentation within five (5) calendar days of receipt of the notice proving that its access to the CSR information was authorized.

(b) In its written notice to the other Party the alleging Party should be required to state that additional applications for service may be refused, that any pending orders for service may not be completed, and/or that access to ordering systems may be suspended if such use is not corrected or ceased by the fifth (5th) calendar day following the date of the notice.  In addition, the alleging Party may, at the same time, provide written notice to the person designated by the other Party to receive notices of noncompliance that the alleging Party may terminate the provision of access to ordering systems to the other Party and may discontinue the provisioning of existing services if such use is not corrected or ceased by the tenth (10th) calendar day following the date of the initial notice. If the other Party disagrees with the alleging Party’s allegations of unauthorized use, the other Party shall proceed pursuant to the dispute resolution provisions set forth in the General Terms and Conditions.


81.
Should BellSouth, upon request by Cbeyond, be required to provide to Cbeyond a root cause analysis within 48 hours of receiving Cbeyond’s request?  [Att. 6 § 2.1.6.1]

BELLSOUTH’S POSITION:  No. BellSouth currently has in place regional Root Cause Analysis (RCA) processes to serve all CLECs, according to specific areas of BellSouth’s wholesale operations, e.g., Local Carrier Service Center (LCSC), Carrier Interconnection Service Center (CISC), and Carrier Wholesale Interconnection Network Services (CWINS) Center.  BellSouth will provide to Cbeyond RCAs in accordance with the guidelines of those existing processes.  There should be no requirement to include in the Interconnection Agreement any specific details regarding these operational processes.


82.
What procedures should apply to credit Cbeyond’s account for Maintenance and Services charges paid by Cbeyond in the event that BellSouth, in response to a subsequent trouble ticket submitted by Cbeyond, determines that the trouble reported by Cbeyond actually resides on BellSouth’s side of the demarcation point?  [Att. 6§ 2.1.7.1]

BELLSOUTH’S POSITION:  Cbeyond should use the billing dispute resolution process to challenge the billed charges that occur as a result of a No Trouble Found maintenance request.  


83.
Should charges for substantially similar OSS functions performed by the parties be reciprocal?  [Att. 6 § 2.10]

BELLSOUTH’S POSITION:  Yes. However, Cbeyond shall only be able to bill BellSouth a single manual OSS charge (SOMAN) or a single electronic OSS charge (SOMEC), if applicable, per local service request associated with the “port back” of a telephone number to BellSouth as set forth in Exhibit A of Attachment 2 of this Agreement.


84.
Should Cbeyond be required to return a FOC for porting a number to BellSouth within a firm interval?  [Att. 6 § 3.2.2]

BELLSOUTH’S POSITION:  Yes. BellSouth is required to provide FOCs to CLECs within intervals prescribed by this Commission that, if not met, require BellSouth to pay SEEMs penalties.  If Cbeyond is not held to the same standard, the End User is impaired by being unable to receive the same service interval from all Local service providers.


85.
Should Cbeyond be required to provide a Reject Response to BellSouth within a firm interval?  [Att. 6 § 3.2.3]

BELLSOUTH’S POSITION:  Yes. BellSouth is required to provide FOCs to CLECs within intervals prescribed by this Commission that, if not met, require BellSouth to pay SEEMs penalties.  If Cbeyond is not held to the same standard, the End User is impaired by being unable to receive the same service interval from all Local service providers.


86.
When multiple UNEs are ordered on a single LSR based on inaccurate BellSouth loop make-up information as to some of the UNEs, should Cbeyond be entitled to cancel all or a subset of the UNEs, Combinations or Other Services on the LSR without incurring a cancellation charge?  [Att. 6 § 3.6]

BELLSOUTH’S POSITION:  No.  Where Cbeyond places a single LSR for multiple network elements for services based upon LMU information, and the information as to some, but not all, of the network elements or services is inaccurate, if BellSouth cannot provision the network elements or services that were the subject of the inaccurate LMU information, Cbeyond may cancel its request for those network elements or services without incurring cancellation charges.  Should Cbeyond elect to cancel the entire LSR, cancellation charges shall apply to those elements and services that were not the subject of inaccurate LMU information.


87.
(a) Should the mass migration of customer service arrangements resulting from mergers, acquisitions and asset transfers be accomplished by the submission of an electronic LSR or spreadsheet?



(b) If so, what rates should apply?



(c) What should be the interval for such mass migrations of services?

[Att. 6 §§ 3.9 and 3.9.1]

BELLSOUTH’S POSITION:  This issue (including all subparts) is not appropriate for arbitration in this proceeding because it involves matters that are not encompassed within BellSouth’s obligations pursuant to Section 251 of the Act.  To the extent it is, nevertheless, arbitrated, BellSouth’s position is as follows:
(a) No.  Each and every Merger, Acquisition and Asset Transfer is unique and requires project management and planning to ascertain the appropriate manner in which to accomplish the transfer, including how orders should be submitted.  The vast array of services that may be the subject of such a transfer, under the Agreement and both state and federal tariffs, necessitates that various forms of documentation may be required.

(b) The rates by necessity must be negotiated between the Parties based upon the particular services to be transferred and the work involved.

(c) No finite interval can be set to cover all potential situations. While shorter intervals can be committed to and met for small, simple projects, larger and more complex projects require longer intervals and prioritization and cooperation between the Parties.


88.
What time limits should apply to backbilling, overbilling, and underbilling issues?  [Att. 7 § 1.1.3]
BELLSOUTH’S POSITION:  All charges incurred under the Agreement should be subject to the state’s statute of limitations or applicable Commission rules.  Back-billing alone should not be subject to a shorter limitations period than any other claims related to billing under the agreement.


89.
Should there be conditional language that requires Cbeyond to pay  BellSouth for charges related to local switching if Cbeyond purchases local switching from BellSouth?  [Att. 7 § 1.1.4]

BellSouth issue statement:  Should the Agreement provide for what rates will apply if Cbeyond orders services not addressed in the Agreement?

BELLSOUTH’S POSITION:  Yes.  Any such services should be provided pursuant to the rates, terms, and conditions set forth in the applicable tariffs or in a separately negotiated agreement.

90.
(a) What charges, if any, should be imposed for records changes made by the Parties to reflect changes in corporate names or other LEC identifiers such as OCN, CC, CIC and ACNA?



(b) What intervals should apply to such changes?

[Att. 7 § 1.3]

BELLSOUTH’S POSITION:  This issue (including all subparts) is not appropriate for arbitration in this proceeding because it involves a request that is not encompassed within BellSouth’s obligations pursuant to Section 251 of the Act.  To the extent the issue is, nevertheless, arbitrated, BellSouth’s position is as follows:
(a) BellSouth is permitted to recover its costs and Cbeyond should be charged a reasonable records change charge.  Requests for this type of change should be submitted to the BFR/NBR process.

(b) The Interval of any such project should be determined by the BFR/NBR process based upon the complexity of the project.  


91.
When should payment of charges for service be due?  [Att. 7 § 1.5]

BELLSOUTH’S POSITION:  Payment for services should be due on or before the next bill date (Payment Due Date) in immediately available funds.


92.
(a) Should the right to impose Late Payment Charges under the Agreement be reciprocal?



(b) What late payment charges should apply for amounts received after the payment due date, or otherwise in funds not immediately available to the billing party?



(c) What fee should be assessed for returned checks?  [Att. 7 § 1.8]

BELLSOUTH’S POSITION:  

(a) Yes. Late Payment Charges under this Agreement should be reciprocal.

(b) The late payment charge set forth in Section A2 of the GSST, Section B2 of the Private Line Service Tariff or Section E2 of the Interstate Access Tariff should apply.

(c)  The Commission approved rate from the GSST should apply or, in the absence of such, the amount permitted by state law.

93.
What recourse should a Party have if it believes the other Party is engaging in prohibited, unlawful or improper use of its facilities or services, abuse of the facilities or noncompliance with the Agreement or applicable tariffs?  [Att. 7 § 1.9.1]

BELLSOUTH’S POSITION:  Each Party should have the right to suspend or terminate service in the event it believes the other party is engaging in any such practices.  


94.
(a) Should the right to suspend or terminate service for nonpayment be reciprocal?



(b) Should Cbeyond be required to pay past due amounts in addition to those specified in BellSouth’s notice of suspension or termination for nonpayment in order to avoid suspension or termination?  [Att. 7 § 1.9.2]

BELLSOUTH’S POSITION:  

(a)
Yes.  The Parties should be subject to suspension and termination of service for nonpayment.

(b) Yes.  If Cbeyond receives a notice of suspension or termination from BellSouth as a result of Cbeyond’s failure to pay timely, Cbeyond should be required to pay all amounts that are past due as of the date of the pending suspension or termination action.    


95.
Should the Parties be required to comply with all applicable FCC and Commission rules and orders regarding discontinuance or termination of service?  [Att. 7 § 1.9.4]

BELLSOUTH’S POSITION:  Yes. The Parties should be required to comply with all applicable FCC and Commission rules and orders regarding discontinuance or termination of service. 


96.
(a) Should different deposit requirements apply to new CLEC customers and existing CLEC customers of BellSouth?



(b) If so, how should “new” and “existing” CLEC customers be defined?

[Att. 7 §§ 1.10, 1.10.1, 1.10.2]

BELLSOUTH’S POSITION:  

(a)  Yes.  New CLEC customers should be held to different deposit requirements than existing CLEC customers because BellSouth does not have any billing history with new CLECs.  This should not affect Cbeyond, as it is an existing customer.  However, this Agreement is subject to adoption under Section 252(i) and, accordingly, this provision is needed to limit BellSouth’s exposure if the Agreement is adopted by a new CLEC.

(b)  A new CLEC is a customer that does not have an existing relationship with BellSouth, including a new company, a CLEC that has emerged from bankruptcy, and a CLEC who left the BellSouth network.  An existing CLEC customer is one that has a current relationship with BellSouth.

97.
Should the form of credit profile BellSouth seeks Cbeyond to complete be attached to the Agreement?  [Att. 7 § 1.10]

BELLSOUTH’S POSITION:  No.  The Credit Profile is posted on the Internet at the interconnection customer web site.  There is no reason to attach it to the contract.


98.
In the case of a bankruptcy filing by Cbeyond, under what circumstances should BellSouth be entitled to treat Cbeyond as a new customer?  [Att. 7 § 1.10.1]

BELLSOUTH’S POSITION:  BellSouth should be permitted to treat Cbeyond as a new customer once Cbeyond emerges from bankruptcy.  


99.
What form of security deposit should be acceptable under the Agreement? [Att. 7 § 1.10.2]

BELLSOUTH’S POSITION:  The security required should take the form of cash, an Irrevocable Letter of Credit (BellSouth Form) or Bond (BellSouth Form).   


100.
(a) How many months of billing should be used to determine the maximum amount of the deposit?



(b) Should the amount of the deposit BellSouth requires from Cbeyond be reduced by past due amounts owed by BellSouth to Cbeyond?



(c) Should deposit requirements for existing CLECs be based on an average of monthly billings for the most recent six months?  [Att. 7 §§ 1.10.2, 1.10.7.1]

BELLSOUTH’S POSITION:  

(a) The average of two (2) months of actual billing for existing customers or estimated billing for new customers, which is consistent with  the telecommunications industry’s standard and BellSouth’s practice with its end users, should be used to determine the maximum amount of the deposit.

(b) No. A CLEC’s remedy for addressing late payment by BellSouth should be  suspension/termination of service or application of interest/late payment charges, which is BellSouth’s remedy for addressing late payments by Cbeyond.

(c) Yes. BellSouth requirements for deposit for an existing CLEC should be based on the most recent six months of monthly billing.


101.
Does the security submitted to BellSouth by Cbeyond impact Cbeyond’s payment obligations under the Agreement or its ability to dispute charges per the bill dispute provisions set forth in Section 2 of Attachment 7 of the Agreement?  [Att. 7 § 1.10.3]

BELLSOUTH’S POSITION:  No. Any security deposit shall in no way release Cbeyond from its obligations to make complete and timely payments of its bills, subject to the dispute resolution provisions set forth in Section 2 of Attachment 7 of the Agreement.


102.
(a) For purposes of collecting, offsetting and returning deposits under the Agreement, how should “good payment history” be defined?



(b) Should determination of a good payment history be predicated on “net-thirty” day terms from the date of the invoice or based on the payment due date standard ultimately decided in this arbitration (see Issue No. 91, Item No. 7-4)?

[Att. 7§ 1.10.4.1]

BELLSOUTH’S POSITION:  

(a) A “good payment history” should mean that less than 5% of the non-disputed receivable balance is aged over 30 days.

(b) Net-30 days, which is the industry standard.


103.
What factors may be considered by BellSouth in its determination to impose a security deposit requirement on an existing customer?  [Att. 7 §§ 1.10.4, 1.10.4.1, 1.10.4.2, 1.10.4.3, 1.10.4.3.1, 1.10.4.3.2, 1.10.4.3.3]

BELLSOUTH’S POSITION:  BellSouth may seek additional security, subject to a standard of commercial reasonableness, if a material change in the circumstances of CLEC so warrants and/or gross monthly billing has increased beyond the level most recently used to determine the level of security deposit.  Payment history is an indicator of past performance and future willingness but not future ability to pay.  Other factors must also be looked at in order to determine credit worthiness.

104.
Should BellSouth be entitled to additional security in the event that Cbeyond files for bankruptcy protection during the term of the Agreement?  [Att. 7 § 1.10.5]

BELLSOUTH’S POSITION:  Once a CLEC emerges from bankruptcy, it should be treated as a new customer for deposit purposes.    


105.
Should BellSouth be entitled to terminate service to Cbeyond pursuant to Section 1.10.7 of Attachment 7 of the Agreement upon notice of default of a bank or other loan provider and upon Cbeyond’s failure to obtain a waiver from such default?  [Att. 7 § 1.10.6]

BELLSOUTH’S POSITION:  No.  Bellsouth would not terminate service upon notice of default of a bank or other loan provider, but it may request additional security.  


106.
When Should BellSouth be able to terminate service to Cbeyond if Cbeyond refuses to remit a deposit?  [Att. 7 §§ 1.10.7, 1.10.7.1, 10.7.2]

BELLSOUTH’S POSITION:  If, at any time during the term of this Agreement, Cbeyond fails to comply with the requirements of Section 1.10.7, BellSouth shall provide notice to Cbeyond of its intent to implement this subsection and shall provide Cbeyond five (5) business days from the date of the notice for Cbeyond to inform BellSouth whether it shall comply with subsection 1.10.7.1 or subsection 1.10.7.2.

If Cbeyond fails to comply with the requirements of this Section 1.10.7, BellSouth will provide Cbeyond with two (2) business day’s notice of default of this subsection 10.7. If Cbeyond fails to cure said default within the two (2) business day notice period, BellSouth shall have the right to begin termination of services provided under this Agreement without regard to any other provision contained within this Agreement but in compliance with PSC requirements.


107.
What recourse should be available to either Party when the Parties are unable to agree on the need for or an amount of a reasonable deposit?  [Att. 7 § 1.10.7.2]

BELLSOUTH’S POSITION:  If Cbeyond does not agree with the amount or need for a deposit requested by BellSouth, Cbeyond may file a petition with the Commission for resolution of the dispute and BellSouth would cooperatively seek expedited resolution of such dispute.  BellSouth shall not terminate service during the pendency of such a proceeding provided that Cbeyond posts a payment bond for the amount of the requested deposit during the pendency of the proceeding.


108.
Under what circumstances should BellSouth be required to refund, release or return Cbeyond’s security deposit on its accounts submitted to BellSouth?  [Att. 7 § 1.10.8]

BELLSOUTH’S POSITION:  Cbeyond may request the return of its deposit, 12 months after posting such deposit, based on its credit worthiness as outlined in Sections 1.10.4.1, 1.10.4.2, 1.10.4.3, 1.10.4.3.1-1.10.4.3.3. 


109.
To whom should BellSouth be required to send bills and notices regarding billing matters, including notices of suspension or termination of services provided to Cbeyond by BellSouth under the Agreement?  [Att. 7 §§ 1.11, 1.11.1]

BELLSOUTH’S POSITION:  The 15-day computer-generated notice stating that BellSouth may suspend access to BellSouth’s ordering systems should go to the individual(s) that the CLEC has identified as its Billing Contact(s).  Notices, not system generated, of security deposits and suspension or termination of services shall be sent via certified mail to the individual(s) listed in the Notices provision of the General Terms and Conditions of the Agreement in addition to the CLEC’s designated billing contact. 

110.
How should the Parties proceed to resolve a billing dispute in the event that the Parties are unable to resolve such billing dispute within 60 calendar days of the notification date?  [Att. 7 § 2.1.5]

BELLSOUTH’S POSITION:  In the event of a billing dispute, the Parties will endeavor to resolve the dispute within sixty (60) calendar days of the notification date.  Within five (5) business days of BellSouth’s denial, or partial denial, of the billing dispute, if Cbeyond is not satisfied with BellSouth’s resolution of the billing dispute or if no response to the billing dispute has been received by Cbeyond by such sixtieth (60th) day, Cbeyond must pursue the escalation process as outlined in the Billing Dispute Escalation Matrix, set forth on BellSouth’s Interconnection Services website, or the billing dispute shall be considered denied and closed.  If, after escalation, the Parties are unable to reach resolution, then the aggrieved Party, if it elects to pursue the dispute, shall pursue dispute resolution in accordance with the General Terms and Conditions of this Agreement.


111.
(a) In the event that a billing dispute is resolved in favor of the billing party, in what time period should the disputing Party be required to make payment of the disputed amounts owed to the billing Party?  [Att. 7 § 2.3]



(b) In the event that a billing dispute is resolved in favor of the billed Party, during what time period should the billing party be required to credit the billed Party’s account?

BELLSOUTH’S POSITION:  

(a)  Once the dispute is resolved, Cbeyond should make immediate payment.  

(b) BellSouth will credit the customer’s account immediately upon a determination that a billing dispute is resolved in favor of the billed Party.  

112.
In the event that a billing dispute is resolved in favor of the billing Party, should the billing Party be permitted to assess interest (Late Payment Charges) on disputed amounts withheld by the disputing Party?  [Att. 7 § 2.4]

BELLSOUTH’S POSITION:  If a Party disputes a charge and does not pay such charge by the payment due date, or if a payment or any portion of a payment is received by either party after the payment due date, or if a payment or any portion of a payment is received in funds which are not immediately available to the other party, then a late payment charge where applicable, shall be assessed.  Such late payment charge shall be calculated in accordance with Section 1.8.

The billing party should not assess late payment charges if the dispute is valid and is ultimately resolved in the billed party’s favor.  However, if the billing is not in error, and the billed party has chosen to withhold payment on valid billing, late payment charges should be paid by the billed party.


113.
(a) Should BellSouth be permitted to charge Cbeyond a fee to cover BellSouth’s development costs associated with a BFR?

(b) If so, how should these costs be recovered?  [Att. 11 §§ 2.4, 2.4.1, 2.4.2]

BELLSOUTH’S POSITION:  

(a) Yes. BellSouth is entitled to recover its costs in provisioning services to Cbeyond. Since this is a unique request that Cbeyond is making, Cbeyond should bear the full development costs.

(b) Cbeyond should be obligated to pay these costs upon request so that BellSouth may proceed with the development of the BFR.

ADDITIONAL ISSUE NOT RAISED IN CBEYOND’S PETITION

114.
In light of the D.C. Circuit Court of Appeals’ vacatur of certain FCC rules, is BellSouth required to continue to provide Cbeyond DS1, DS3, and OCn and above loops and transport pursuant to Section 251 of the Act?

BellSouth’s Position:  No.

Respectfully submitted this 22nd day of June 2004.

BELLSOUTH TELECOMMUNICATIONS, INC.

_______________________________

NANCY B. WHITE

c/o Nancy H. Sims

150 South Monroe Street, Suite 400

Tallahassee, FL  32301-1556

(305) 347-5558

_______________________________

R. DOUGLAS LACKEY

ANDREW D. SHORE

675 W. Peachtree Street, Suite 4300

Atlanta, GA  30375

(404) 335-0765
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